Sfr/lr  r..^.5l»|i. 


IJMimtittsSfn  i>i»r!i!i 


Cornell  University  Law  Library 

The  Moak  Collection 

PURCHASED  FOR 

The  School  of  Law  of  Cornell  University 

And  Presented  February  14,  1893 

IN  nenoRY  of 

JUDGE  DOUQLASS  BOARDMAN 

FIRST  OEAN  OF  THE  SCHOOL 

By  his  Wife  and  Daughter 
A.  M.  BOARDMAN  and  ELLEN  D.  WILLIAMS 


Cornell  University  Library 
KD  7309.B96   1869 
V.1A 
Burn's  Justice  of  the  peacje.Md.pa.CiM.. 9... 


1924  021    871 


The  original  of  this  book  is  in 
the  Cornell  University  Library. 

There  are  no  known  copyright  restrictions  in 
the  United  States  on  the  use  of  the  text. 


http://www.archive.org/cletails/cu31924021871110 


B.  I.]  ffl^(lt(ren  an^  InfanJsi.  673 


€fiiltfvm  antr  Bntunt^. 

As  to  the  abduction  of,  see  ante,  title  "Abduction." 

As  to  abortion,  see  ante,  title  "  Abortion." 

As  to  the  support  of  bastard  children,  see  ante,  title  "  Bastardi." 

As  to  the  support  of  poor  children,  see  "  Poor,"  Vol.  IV. 

As  to  the  marriage  of,' see  "Marriage,"  Vol.  III. 

As  to  their  right  to  defend  a  parent,  see  ante,  title  "Assault." 

As  to  the  apprenticeship  of,  see  title  "Poor,"  Vol.  IV. 

As  to  the  employment  of  in  factories  and  mills,  see  "Factories," 
Vol.  II. 

As  to  the  employment  of  in  mines,  see  "Mines,"  Vol.  III. 

As  to  the  imprisonment  of  juvenile  offenders,  see  "  Gaols  for  Juvenile 
Offenders,"  Vol.  II. 

Herein  of, — 

I.  Hoio/ar  theij  are  liahle  for  Crimes,  Sfc,  673. 

II.  Stealing  of  Child  or  Child's  Clothes,  676. 

[24  <fc  25  Vict.  c.  100,  s.  56.] 

III.  Carnally  defiling  Children,  677. 

[24  <fc  25  Vict.  c.  100,  ss.  50,  51,  62.] 

IV.  Neglect  and  Abandonment  of  Children,  678, 

[24  if  25  Vict.  c.  100,  s.  27-.] 
V.  Forms,  679.  '  \         . '    '  ' 


il.  Infants, 
'  'how far 
liable. 


I.  I^oto  fat  Itaile  for  fflrimes,  &c/ 

By  an  infant  or  minor,  is  meant  any  one  who  is  under  the  age  of  infant,  who. 
twenty-one  years.    (1  Inst.  2.) 

Within  seven  years  of  age  there  can  be  no  guilt  whatsoever  of  any  Committing  a 
felony  ;    {Marsh  v.  Loader,  14  0.  B.  N.  S.  535  ;)   the  infant  may  be  ^^^*'3°f^°'"' 
chastised  by  his  parents  or  tutors,  but  cangjot  be  criminally  punished, 
because  he  cannot  be  guilty  ;  and  if  he  be  indicted  for  such  an  offence, 
he  must  be  acquitted.     (Ibid. ;  1  Hale,  19,  20.) 

It  hag  indeed  been  said,  generally,  that  those  who  are  under  a  natural  Between  eeveu 
disability  of  distinguishing  between  good  and  evil,  as  infants  under  the  *"'*  fourteen, 
age  of  fourteen  years,  which  is  called  the  age  of  discretion,  are  not 
punishable  by  any  criminal  prosecution  whatsoever.    But  this  must  be 
understood  with  some  allowance  ;  for  if  it  appear  by  the  circumstances 
that  an  infant  under  the  age  of  discretion,  and  of  the  age  of  seven  or 
upwards,  could  distinguish  between  good  and  evU,  as  if  one  of  the  age 
of  nine  or  ten  years  kill  another  and  hide  the  body,  or  make  excuses, 
or  hide  himself,  he  may  be  convicted  and  condemned,  and  forfeit-  as 
much  as  if  he  were  of  full  age.    But  in  such  case  the  judges  will  in  Respiting 
prudence  respite  the  executioii  in  order  to  get  a  pardon ;  (see  "  Pardon,"  pardon.™  *°'  * 
Vol.  III. ;)  and  it  is  said,  that  if  an  infant,  apparently  wanting  discre- 
tion, be  indicted  and  found  guilty  of  felony,  the  justices  themselves  may 
dismiss  him  without  a  pardon.     And  in  general  it  must  be  left  to  the 
discretion  of  the  judge,  upon  the  circumstances  of  the  case,  how  far  an 
infant,  under  that  age,  is .  capax  doli,  or  hath '  knowledge  to  discern 
betwixt  good  and  evil.    {Sale's  Sumi  43. ;  1  Hawk.  c.  1,  s.  8  ;  1  Hale, 
18  ;  and  see  B.  v.  Wild,l  Mood.  G.  C.  452.)  ; 

In  a  modern  case  it  ■was  considered,  that  if  a  child,  more  than  seven 
and  under  fourteen  ygars  of  age,  is  indicted  for  felony,  it  should_be  left 
to  the  jury  to  say,  whether  the  offence,  was  committed  by  the  prisonSB* 
VOL.  I.  X  X  ■•?* 


674 

1.  Infant^,  ^ 

how  jhr 
liable. 


Case  of  murder 
by  a  boy  ten 
yeai'S  old. 
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and;  if  so,  ^whether,  at  the  time  of  the  offence,  the  prisoner  had  a  guilty- 
knowledge  that  he  or  she  was  doing  wrong.  And  the  presumption  of 
llaw  is,  that  a  child  of  that  age  has  not  such  guilty  knowledge,  unless 
the  contrary  be  proved  by  the  evidence.  {B.  v.  Owen,  4  0.  <fc  P.  236.) 
'  The 'following  is  an  important  case  as  to  the  capability  of  an  infant 
of  ten  years  old  to  commit  the  crime  of  murder,  and  as  to  the  expe- 
diency of  visiting  such  an  offender  with  capital  punishment. 

At  Bury  Summer  Assizes,  1748,  (Fost.  70,)  William  York,  a  boy  of 
ten  years  of  age,  was  convicted  before  Lord  Chief  Justice  WiUes,  for 
the  murder  of  a  girl  of  about  five  years  of  age,  and  received  sentence 
of  death.  But  the  chief  justice,  out  of  regard  to  the  tender  years  of 
the  prisoner,  respited  execution  till  he  should  have  an  opportunity  of 
taking  the  opinion  of  the  rest  of  the  judges,  whether  it  were  proper  to 
execute  him  or  not,  upon  the  special  circumstances  of  the  case;  which 
he  reported  to  the  judges  as  follows : — The  boy  and  girl  were  parish 
children,  but  under  the  care  of  a  parishioner,  at  whose  house  they 
were  lodged  and  maintained.  On  the  day  the  murder  happened,  the 
man  of  the  house  and  his  wife  went  out  to  their  work  early  in  the 
morning,  and  left  the  children  in  bed  together.  When  they  returned 
from  work,  the  girl  was  missing  ;  and  the  boy  being  asked  what  was 
become  of  her,  answered,  that  he  had  helped  her  up,  and  put  on  her 
clothes,  and  that  she  was  gone  he  knew  not  whither.  Upon  this,  strict 
search  was  made  in  the  ditches  and  pools  of  water  near  the  house,  from 
an  apprehension  that  the  child  might  have  fallen  into  the  water. 
During  this  search,  the  man,  under  whose  care  the  children  were,  ob- 
served that  a  heap  of  dung  near  the  house  had  been  newly  turned  up ; 
and,  upon  removing  the  upper  part  of  the  heap,  he  found  the  body  of 
the  child,  about  a  foot's  depth  under  the  surface,  cut  and  mangled  in 
a  most  barbarous  and  horrid  manner.  Upon  this  discovery,  the  boy, 
who  was  the  only  person  capable  of  committing  the  act  that  was  left 
at  home  with  the  child,  was  charged  with  the  fact,  which  he  stiffly 
denied.  When  the  coroner's  jury  met,  the  boy  was  again  charged,  but 
persisted  still  to  deny  the  fact.  At  length,  being  closely  interrogated, 
he  fell  to  crying,  and  said  he  would  tell  the  whole  truth.  He  then 
said,  that  the  child  had  been  used  to  foul  herself  in  bed  ;  that  she  did 
so  that  morning ;  (which  was  not  true,  for  the  bed  was  searched,  and 
found  to  be  clean ;)  that  thereupon  he  took  her  out  of  the  bed,  and 
carried  her  to  the  dung  heap,  and  with  a  large  knife,  which  he  found 
about  the  house,  cut  her  in  the  manner  the  body  appeared  to  be 
mangled,  and  buried  her  in  the  dung  heap ;  placing  the  dung  and  straw 
that  was  bloody  under  the  body,  and  covering  it  up  with  what  was 
clean  ;  and  having  done  so,  he  got  water  and  washed  himself  as  clean 
as  he  could.  The  boy  was  the  next  morning  carried  before  a  neighbour- 
ing justice,  before  whom  he  repeated  his  confession,  with  all  the  circum- 
stances he  had  related  to  the  coroner  and  his  jury.  The  justice,  vei-y 
prudently,  deferred  proceeding  to  a  commitment,  till  the  boy  should 
have  an  opportunity  of  recollecting  himself.  Accordingly,  he  warned 
him  of  the  danger  he  was  in,  if  he  should  be  thought  guilty  of  the  fact 
he  stood  charged  with,  and  admonished  him  not  to  wrong  himself;  and 
then  ordered  him  into  a  room  where  noQe  of  the  crowd  that  attended 
should  have  access  to  him.  When  the  boy  had  been  some  hours  in 
this  room,  where  victuals  and  drink  were  provided  for  him,  he  was 
brought  a  second  time  before  the  justice,  and  then  he  repeated  his 
former  confession;  upon  which  he  was  committed  to  gaol.  On  the 
ti-ial,  evidence  was  given  of  the  declarations  before  mentioned  to  have 
been  made  before  the  coroner  and  his  jury,  and  before  the  justice,  and 
of  many  declarations  to  the  same  purpose,  which  the  boy  made  to  other 
people  after  he  came  to  gaol,  and  even  down  to  the  day  of  his  trial ; 
for  he  constantly  told  the  same  story  in  substance,  commonly  adding 
that  the  devil  put  him  upon  committing  the  fact.  Upon  this  evidence, 
with  some  other  circumstances  tending  to  corroborate  the  confession,  he 
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■was  convicted.  Upon  this  report  of  the  chief  justice,  the  judges,  having      1.  Infants, 
taken  time  to  consider  of  it,  unanimously  agreed, — 1st,  That  the  decla-        how  far 
rations  stated  in  the  report  were  evidence  proper  to  be  left  to  the  jury ;  liable. 

2nd,  That  supposing  the  boy  to  have  been  guilty  of  the  fact,  there  were  

so  many  circumstances  stated  in  the  report,  which  were  undoubtedly 
tokens  of  what  Lord  Chief  Justice  Male  somewhere  (1  Hale,  630)  called 
a  mischievous  discretion,  that  he  was  certainly  a  proper  object  for  capital 
punishment,  and  ought  to  suffer :  for  it  would  be  of  very  dangerous 
consequence  to  have  it  thought  that  children  may  commit  such  atrocious 
crimes  with  impunity.  There  are  many  crimes  of  the  most  heinous 
nature,  such  as  in  the  present  case  the  murder  of  young  children, 
poisoning  parents  or  masters,  burning  houses,  and  the  like,  which 
children  are  very  capable  of  committing,  and  which  they  may  in  some 
circumstances  be  under  strong  temptations  to  commit ;  and,  therefore, 
though  the  taking  away  the  life  of  a  boy  ten  years  old  may  savour  of 
cruelty,  yet,  as  the  example  of  this  boy's  punishment  may  be  a  means 
of  deterring  other  children  from  the  like  ofTences,  and  as  the  sparing 
this  boy,  merely  on  account  of  his  age,  will  probably  have  a  quite 
contrary  tendency,  in  justice  to  the  public,  the  law  ought  to  take  its 
course,  unless  there  remaineth  any  doubt  touching  his  guilt.  In  this 
general  principle  all  the  judges  concurred.  But  two  or  three  of  them, 
out  of  great  tenderness  and  caution,  advised  the  chief  justice  to  send 
another  reprieve  for  the  prisoner ;  suggesting  that  it  might  possibly 
appear,  on  further  inquiry,  that  the  boy  had  taken  this  matter  upon 
himself,  at  the  instigation  of  some  person  or  other,  who  hoped  by  this 
artifice  to  screen  the  real  offender  from  justice.  Accordingly,  the  chief 
justice-did  grant  one  or  two  more  reprieves;  and  desired  the  justice 
who  took  the  boy's  examination,  and  also  some  other  persons,  in  whose 
prudence  he  could  confide,  to  make  the  strictest  inquiry  they  could 
into  the  affair,  and  make  report  to  him.  At  length  he,  receiving  no 
further  light,  determined  to  send  no  more  reprieves,  and  to  leave  the 
prisoner  to  the  justice  of  the  law,  at  the  expiration  of  the  last ;  but 
before  the  expiration  of  that  reprieve,  execution  was  respited  till 
further  order,  by  warrant  from  one  of  the  secretaries  of  state.  And  at 
the  Summer  Assizes,  1757,  he  had  the  benefit  of  his  Majesty's  pardon, 
upon  condition  of  his  entering  immediately  into  the  sea  service.  (And 
see  1  Hale,  26  ;  R.  v.  Wild,  1  Mood.  O.  C.  452.) 

An  infant  under  fourteen  is  presumed  by  law  unable  to  commit  a  Committing  a 
rape,  and  therefore  it  seems  cannot  be  gu-ilty  of  it ;  and  though  in  other  "^^P^- 
felonies  maiitia  supplet  cetatem  in  some  cases,  yet  it  seems,  as  to  this 
fact,  the  law  presumes  him  impotent,  as  well  as  wanting  discretion. 
(1  Hak,  630  ;  and  see  B.  v.  Eldershaw,  3  0.&  P.  396  ;  It.  v.  Oroom- 
hridge,  1  G.  S  P.  582.)  Nor  is  any  evidence  admissible  to  show  that  in 
fact  he  had  arrived  at  the  full  state  of  puberty,  and  could  commit  the 
offence.  {Beg.  v.  Phillips,  8  C.  &  P.  736  ;  Reg.  v.  Jordan,  9  G.  S  P. 
118.)  But  he  may  be  a  principal  in  the  second  degree,  if  he  aid  and 
assist  in  the  commission  of  this  offence,  as  well  as  other  felonies,  and  it 
appear  that  he  had  a  mischievous  discretion  ;  for  the  excuse  of  impo- 
tency  will  not  in  such  case  apply.  (I  Hale,  630.)  And  he  may  be  con- 
victed of  an  assault  with  intent  to  commit  a  rape.  {R.  v.  Eldershaw, 
ZG.&P.  396.) 

An  infant  may  be  guilty  of  forcible  entry,  in  respect  of  personal  Forcible  entry 
actual  violence.  (1  Hawk.  c.  24,  s.  35.)  And  the  justices  may  fine  him 
therefore  ;  but  yet  it  shall  be  good  discretion  in  the  justices  of  the  peace 
to  forbear  the  imprisonment  of  such  infant.  {Dalt.  c.  126.)  Because 
it  is  said,  that  he  shall  not  be  subject  to  corporal  punishment,  by  force 
of  the  general  words  of  any  statute  wherein  he  is  not  expressly  named. 
(1  Hamk.  c.  64,  s.  35.) 

So,  in  regard  to  other  misdemeanours  attended  with  a  notorious 
breach  of  the  peace,  such  as  riot,  battery,  or  the  like,  an  infant  is  liable 
as  a  person  of  full  age.    (1  Hale,  20,  21 ;  4  Bla.  Com.  22.) 
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So  te  is  liable  for  perjury  or  cheating.  (3  Bac.  Ahr.  Infancy  [H].) 
An  infant  under  twenty- one  is  not  liable  for  not  repairing  a  bridge 

or  higbway,  or  other  such  acts  of  omission.     (4  Bla.  Com.  22  ;  Co.  Litt. 

257.) 
He  may  be  convicted  on  a  penal  statute.    (See  4  Bla.  Com.  308  ;  2 

B.  &  P.  93,  530  ;  8  r.  iJ.  545.) 


Taking  away  or 
decoying  child 
under  fourteen 
years. 


Receiving  tlie 
same  knowingly. 


Punisliment. 


Whipping. 
Proviso. 


Triable  at 
sessions. 


Parent  or 
guardian. 


II.  Stealing  of  fflfiilii  or  fflfitW'B  (Klotfies. 

By  24  &  25  Vict.  c.  100,  s.  56,  "  Whosoever  shall  unlav?fully,  either 
by  force  or  fraud,  lead  or  take  away,  or  decoy,  or  entice  away,  or  de- 
tain any  cbUd  under  the  age  of  fourteen  years,  with  intent  to  deprive 
any  parent,  guardian,  or  other  person  having  the  lawful  care  or  charge 
of  such  child,  of  the  possession  of  such  child,  or  with  intent  to  steal  any 
article  upon  or  about  the  person  of  such  child,  to  whomsoever  such 
article  may  belong ;  and  whosoever  shall  with  any  such  intent  receive 
or  harbour  any  such  child,  knowing  the  same  to  have  been  by  force  or 
fraud  led,  taken,  decoyed,  enticed  away  or  detained,  as  in  this  section 
before  mentioned,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servi- 
tude for  any  term  not  exceeding  seven  years,  and  not  less  than  three 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years  with 
or  without  hard  labour,  and  if  a  male  under  the  age  of  sixteen  years, 
with  or  vsdthout  whipping  :  provided  that  no  person  who  shall  have 
claimed  any  right  to  the  possession  of  such  child,  or  shall  be  the  mother, 
or  shall  have  claimed  to  be  the  father  of  an  illegitimate  child,  shall  be 
liable  to  be  prosecuted  by  virtue  hereof,  on  account  of  the  getting  pos- 
session of  such  child,  or  taking  such  child  out  of  the  possession  of  any 
person  having  the  lawful  charge  thereof."  See  sects.  69  &  70  of  the 
same  Act  with  reference  to  awarding  imprisonment  or  whipping.  As 
to  aiders  and  abettors,  see  sect.  67  of  the  same  Act,  and  ante,  tit. 
"  Accessary'^  It  seems  that  the  quarter  sessions  has  power  to  try  this 
offence,  as  it  does  not  strictly  fall  within  the  definition  of  "  abduction 
of  women  and  girls,"  see  5  &  6  Vict.  c.  38. 

This  section  applies  to  a  boy  or  girl ;  while  the  55th  section  of  the 
same  Act  refers  only  to  a  girl  unmarried,  but  extends  the  age  to  six- 
teen years. 

A  father  is  entitled  to  have  the  custody  of  his  children  up  to  their 
attaining  twenty-one  years  of  age,  but  the  courts  of  law  will  not  inter- 
.>ere  by  habeas  corpus  to  withdraw  a  child  from  the  person  in  whose 
custody  it  may  be,  and  hand  it  over  to  the  custody  of  the  father,  if  it 
has  attained  the  age  of  discretion,  and  is  capable  of  understanding  the 
position  in  which  it  is  placed.  The  age  of  sixteen  has  been  pointed  out 
as  the  age  up  to  which  a  female  child  ought  to  be  kept  in  her  father's 
custody  and  control.  {Beg.  v.  Howes,  Z  E.  &  E.  332  ;  30  L.  J.  M.  C. 
47.)  The  father  is  entitled  to  the  custody. of  the  child  as  against  the 
mother.     (JJ.  v.  Greenhill,  4  A.  S  E.  624.) 

After  the  death  of  the  father  without  appointing  a  guardian,  the 
mother  is  guardian,  for  nurture  and  guardianship  continue  till  the 
child  attains  the  age  of  fourteen,  (3  Co.  Bep.  38i,)  and  the  court  will 
order  a  child  under  the  latter  age,  in  such  a  case,  to  be  given  to  th 
mother,  if  there  has  not  been  any  such  impropriety  in  her  conduct  a 
to  forfeit  her  right  to  such  custody.  {Be  Alicia  Bace,  26  L.  J.  Q.  B. 
169,  sub  nom. ;  B.  v.  Clarice,  7  E.&  B.  186.  ) 


s.  lu.]  etfiilTBten  mti  infants. 

III.  fflamalls  defiling  (5i)tltjren. 

As  to  the  offence  of  having  carnal  knowledge  of  a  •woman  or  female 
child  against  the  will  of  the  party,  see  "  Rape." 

As  to  assaults  with  intent  to  commit  rape,  or  to  abuse  a  child,  see 
ante,  tit.  "  Assavlt." 

By  24  &  25  Vict.  c.  100,  "  Whoever  shall  by  false  pretences,  false 
representations,  or  other  fraudulent  means,  procure  any  woman  or 
girl  under  the  age  of  twenty-one  yeax's  to  have  illicit  carnal  connexion 
with  any  man,  shall  be  guilty  of  a  misdemeanour,  and  liable  to  impri- 
sonment for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  in  the  common  goal  or  house  of  correction,"  s.  69  ;  and  fine  in 
addition,  or  in  lieu  of  other  punishment,  and  recognizances,  with  or 
without  sureties,  to  be  of  good  behaviour,  s.  71. 

Aiders  and  abettors  are  punishable  under  s.  67  of  the  above  Act, 
and  24  &  25  Vict.  c.  94,  s.  8,  see  ante,  tit.  "  Accessary."  This  offence 
may  be  tried  at  quarter  sessions. 

By  24  &  25  Vict.  c.  100,  s.  50,  "  Whosoever  shall  unlawfully  and  car- 
nally know  and  abuse  any  girl  under  the  age  of  ten  years  shall  be  guilty 
of  felony."  Penal  servitude  for  life,  or  for  any  term  not  less  than 
.  five  years,  (27  &  28  Vict.  c.  47,  s.  2,)  or  imprisonment  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  in  gaol  or 
house  of  correction,  see  s.  69.  This  offence  cannot  be  tried  at  quarter 
sessions. 

Aiders  and  abettors  in  this  offence  are  punishable  tinder  s.  67  of  the 
Act,  and  under  the  24  &  25  Vict.  c.  94,  see  ante,  tit.  "Accessary" 

It  seems  that  this  offence  did  not  include  an  assault,  (see  B.  v. 
Banks,  8  G.&P.  574,)  so  as  to  be  within  the  repealed  statute  7  Will.  IV, 
and  7  Vict.  c.  85,  s.  11. 

By  24  (fe  25  Vict.  c.  100,  s.  51,  "  Whosoever  shall  unlawfully  and  car- 
nally know  and  abuse  any  girl  being  above  the  age  of  ten  years,  and 
under  the  age  of  twelve  years,  shall  be  guilty  of  a  misdemeanour."  Penal 
servitude  for  the  term  of  five  years,  {id.,  and  27  &  28  Vict.  c.  47,  s.  2),  or 
imprisonment  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  in  gaol  or  house  of  correction.  This  offence  can  be  tried 
at  quarter  sessions. 

Aiders  and  abettors,  see  ante,  tit.  "  Accessary.'^ 

By  24  &  25  Vict.  c.  100,  s.  52,  "Whosoever  shall  be  convicted  of  any 
indecent  assault  upon  any  female,  or  of  any  attempt  to  have  carnal 
knowledge  of  any  girl  under  twelve  years  of  age,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  in  gaol  or  the  house  of  correc- 
tion."    {Id.  s.  69.)     This  offence  can  be  tried  at  quarter  sessions. 

As  to  attempts  iu  general,  see  ante,  tit.  "  Attempt." 

A  defendant  cannot  be  convicted  of  an  indecent  assault  if  the  female 
consented  to  the  acts  constituting  the  alleged  assault,  notwithstanding 
the  girl  is  under  twelve  years,  {Reg.  v.  Johnson,  1  L.  cfc  C.  632  ;  34 
L.  J.  M.  G.  192  ;  Beg.  v.  Martin,  2  Moo.  G.  0.  123  ;  9  C.  <£.  P.  213.) 

A  boy  under  the  age  of  fourteen,  and  therefore  incompetent  to  com- 
mit a  rape,  cannot  be  convicted  of  either  of  these  offences,  and  evidence 
is  not  admissible  to  prove  that  he  has  arrived  at  the  fuU  age  of  puberty. 
{B.  V.  Jordan,  Q  G.&P.  11%;  1  Hale,  631.) 

On  an  indictment  for  carnally  abusing  a  child  under  ten  years  of 
age,  the  child  must  be  proved  by  clear  evidence  to  be  under  that  age. 
Where  the  offence  was  committed  on  the  5th  of  February,  1832,  and 
the  child's  father  proved  that,  on  his  return  home  after  an  absence  of  a 
few  days,  on  the  9th  of  February,  1822,  he  found  the  child  had  been 
born,  and  was  told  by  the  grandmother  that  she  had  been  born  the  day 
before,  and  the  register  of  baptism  showed  that  the  child  had  been 
baptised  on  the  9th  of  February,  1822  ;  this  evidence  was  holden  not 
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Consent  or  non- 
consent  imma- 
terial, when. 


sufficient  to  prove  the  age  of  the  child.     (iS.  v.   Wedge,  5  C.  £  P. 
298.) 

So  evidence  by  the  child  herself  that  she  was  ten  years  old  on  a  par- 
ticular day,  her  mother  being  ill  at  home,  and  her  father  being  unable 
to  state  the  precise  time  of  her  birth,  has  been  held  insufficient.  (JR.  v. 
Dai/,  9  C.  cfc  P.  722.) 

It  must  appear  on  the  face  of  the  indictment  that  the  child  was  under 
or  between  the  requisite  ages.  And  where  an  indictment  charged  the 
prisoner  with  having  assaulted  E.  E.,  an  infant  above  the  age  of  ten 
and  under  the  age  of  twelve  years,  with  intent  to  carnally  know  and 
abuse  her  ;  and  in  the  second  count  charged  that  the  prisoner  unlaw- 
fully did  put  and  place  his  private  parts  against  the  private  parts  of  the 
said  E.  E.,  and  did  thereby  then  and  there  unlawfully  attempt  and 
endeavour  to  carnally  know  and  abuse  the  said  E.  E.;  it  was  held  that 
the  second  count  was  bad,  because  it  did  not  aver  that  the  said  E.  E. 
was  between  the  ages  of  ten  and  twelve,  and  that  the  word  "said"  did 
not  help  it,  as  it  did  not  incorporate  the  description  of  E.  E.  contained 
in  the  first  count.  (Beg.  v.  Martin,  9  G.  <&  P.  215  ;  see  Beg.  v.  Waters, 
1  Den.  C.  C.  360 ;  18  L.  J.  M.  0.  63.) 

The  fact  of  consent  or  non-consent  on  the  part  of  the  girl  is  immate- 
rial with  reference  to  offences  against  the  50  &  51  sections  of  the  Act, 
and  therefore,  if  upon  an  indictment  for  the  misdemeanour  of  carnally  • 
knowing  a  girl  above  the  age  of  ten  years  and  under  the  age  of  twelve 
years,  it  is  proved  that  the  prisoner  effected  his  purpose  by  force,  and 
against  her  will,  the  prisoner  may  be  rightly  convicted  of  the  misde- 
meanour. (Reg.  V.  Neale,  1  Den.  G.  G.  36.)  As  consent  of  the  girl  is 
immaterial  on  a  charge  of  carnally  kno.wing  a  girl  under  ten  years  of 
age,  so  it  is  equally  immaterial  to  the  misdemeanour  of  attempting  to 
have  such  knowledge.     [Beg.  v.  Beale,  35  L.  J.  M.  C.  60.) 


At  common  law. 


There  must  be 
present  means  to 
provide. 


Child's  health 
must  hare 
suffered. 


IV.  Neglect  ant(  a^an'&oitment  ai  fflfitltiren. 

A  mother  or  other  person,  having  the  means,  who  has  the  care  and 
custody  of  a  chUd  of  tender  years,  and  imable  to  provide  itself  with 
food  or  clothing,  is  bound  to  provide  it  with  necessary  food  and  cloth- 
ing, and  if  such  person  neglects  or  omits  so  to  do,  and  the  health  of 
the  child  suffers  actual  injury,  such  person  is  guilty  of  a  misdemeanour 
at  common  law. 

The  possession  of  means  must  be  shown,  {Beg.  v.  Hogan,  2  Den. 
C.  C.  277  ■,'iO  L.J  M.  G.  219,)  and  it  is  not  sufficient  evidence  of  means, 
in  the  absence  of  proof  of  actual  means,  to  show  merely  that,  by  an  ap- 
plication to  the  relieving  officer  of  the  poor  law  union  in  which  she 
resided,  she  might  have  obtained  relief  adequate  to  the  due  support 
and  maintenance  of  herself  and  child,  and  that  she  had  not  done  so. 
{Reg.  V.  Chandler,  1  Dears.  G.  G.  453.)  And  further,  it  is  necessary  that 
the  child's  health  should  have  suffered  by  the  neglect ;  and  it  is  not 
sufficient  to  show  an  injury  to  some,  but  not  to  any  serious  extent. 
{Beg.  V.  Phillpot,  1  Dears.  G.  C.  179  ;  22  L.  J.  M.  G.  113.) 

It  is  said  to  be  indictable  to  abandon  a  child  with  the'  intent  that  it 
should  be  found  and  taken  care  of  as  casual  poor  ;  but  to  put  a  child  in 
the  bottom  of  a  dry  ditch  among  some  nettles,  which  covered  it,  at 
some  distance  from  the  public  road,  but  close  by  a  private  waggon 
track,  where  it  was  found  by  accident  by  a  person  going  into  the  field 
to  catch  sheep,  is  not  an  abandonment  and  exposure  with  such  intent. 
{Beg.  V.  Renshaw,  11  Jur.  615.) 

In  an  indictment  at  common  law,  if  the  desertion  of  the  child  is  alleged 
to  be  with  intent  to  burthen  the  inhabitants  of  a  parish  with  its  charge 
and  maintenance,  it  must  be  alleged  that  the  child  was  not  legally 
settled  in  the  parish.  {Beg.  v.  Cooper,  1  Dew.  0.  C.  459  -,18  L.J.  M.  C 
168.) 
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If  mere  nonfeasance  is  charged  as  tlie  neglect  of  the  prisoner's  ma-      5.  Forms. 
terial  duty  to  the  child,  the  indictment  must  allege  the  child  to  have 


been  of  such  an  age,  or  in  such  a  situation,  or  so  feeble  as  to  be  unable   ^^^^^l 
to  take  care  of  itself ;  {Reg.  v.  Waters,  1  Den.  0.  O.  356  ;  18_£.  J.  M.  G.   nonfeasance. 
53  ;)  but  where  an  actual  misfeasance  is  charged,  and  the  injury  atti-i- 
buted  to  the  act,  it  is  presumed,  after  verdict,  that  the  child  was  not 
old  enough  or  strong  enough  to  have  avoided  the  injury.   {Id.) 

This  offence  is  triable  at  sessions,  and  punishable  with  fine  or  im- 
prisonment, or  both. 

By  the  24  &  25  Vict.  c.  100,  s.  27,  "  Whosoever  shall  unlawfully   By  statute.      /'' 
abandon  or  expose  any  child  being  under  the  age  of  two  yeai-s,  whereby  Abandonment  or 
the  life  of  such  child  shall  be  endangered,  or  the  health  of  such  child  exposuro  of  child 
shall  have  been  or  shall  be  likely  to  be  permanently  injured,  shall  be  ^two  years?  ''"^^ 
guilty  of  a  misdemeanour,  and  being  convicted  thereof,  shall  be  liable,  ' 

at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  the 
term  of  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour." 

By  31  &  32  Vict.  c.  1 22,  s.  37, "  Where  any  parent  shall  wilfully  neglect  ^J5,y"^^J/™■ 
to  provide  adequate  food,  clothing,  medical  aid,  or  lodging  for  his  child,  neglecting  to 
being  in  his  custody  under  the  age  of  fourteen  years,  whereby  the  provide  food,  Sas., 
health  of  such  child  shall  have  been  or  shaU  be  likely  to  be  seriously  fourte°m  yeara  of 
injured,  he  shall  be  guilty  of  an  offence  punishable  on  summary  convic-  age. 
tion,  and  being  convicted  thereof  before  any  two  justices,  shall  be  liable 
to  be  imprisoned  for  any  period  not  exceeding  six  months,  with  or 
without  hard  labour,  as  such  justices  shall  decide  :  provided  that  such 
justices  may  suspend  the  sentence  until  further  notice,  if  the  offender 
enter  into  his  own  recognizances,  with  or  without  one  or  more  sureties, 
as  the  justices  may  think  fit,  to  come  up  for  judgment  v/hen  called 
upon ;  and  the  guardians  of  the  union  or  parish  in  which  such  child 
may  be  living  shall  institute  the  prosecution,  and  pay  the  costs  thereof 
out  of  their  funds." 

As  to  child  murder,  see  tit.  "  Homicide,"  Vol.  II. 

As  to  the  concealment  of  the  birth  of  children,  see  tit.  "  Malicious 
Injuries  to  the  Person"  Vol.  III. 


V.  dToms. 


[Commencement  as  usual,  as  cmte,  p.  11.]     That  the  said  O.  D.,  on  the  j^-)  Commitment 

.7™.,  ...e  'A  J!         T     J  X  •      for  stealing,  &c., 

o-ay  of  ,  m  the  yea/r  of  our  Lord  ,  at  >  *™  a  child. 

the  county  aforesaid,  a  certain  child,  then  under  the  age  of  fourteen  years,  to  wit, 
of  the  age  of  seven  years,  named  E.  F.,  the  son  [or  daughterl  of  one  J.  F.,  then 
and  there  feloniously  and  unlawfvUy,  hy  force  and  fraud,  did  lead  and  taJce  away 
[or  decoy  and  entice  away,  or  detain,  as  the  case  may  bej,  with  intent  then  and 
there  and  thereby  to  deprive  the  said  J.  F.  of  the  possession  of  the  said  child  :  [or 
loith  intent  certain  articles,  to  mt,  iScc.,  of  the  value  of  pounds,  upon 

and  about  the  person  of  the  said  E.  F.,  the  goods  a/nd  chattels  of  the  said  J.  F., 
then  and  there  and  thereby  feloniously  to  steal,  take,  and  carry  away  ;]  [or  with 
intent  them  and  there  and  thereby  to  deprive  one  A.  B.  of  the  possession  of  the  said 
E.  F.,  the  said  A .  B.  then  and  there  having  the  lawful  care  and  charge  of  the 
said  E.  F.,  according  to  the  fact  :]  against  the  form  of  the  statute  in  that  case 
made  and  provided.     These  a/i-e  therefore,  (be.  [as  usual  to  the  end.] 


to  wit.']    THE  jurors  for  our  Lady  the  Queen  upon  their  oath  present,   (2.)  Indictment. 

tliat  C.  D.,  on  the  day  of  ,  in  the  year  of  our  Lord  , 

at  the  parish  of  ,  in  the  county  aforesaid,  a  certain  child  then  under  the 

"fl"'  of  fourteen  years,  to  wit,  of  the  age  of  seven  yeojrs,  named  E.  P.,  the  son  [or 
dav,ghter']  of  one  J.  F.,  then  and  there  feloniously  ornd  unlawfully  by  force  [or 
froMdl  did  lead  and  take  away,  with  imtent  then  and  there  and  thereby  to  deprive 
the  said  J.  F.  of  the  possession  of  tlie  said  child ;  [or  with  intent  then  and  tJiere 
and  thereby  to  deprive  one  A.  B.  of  the  possession  of  the  said  E.  F.,  tlie  said  A.  B. 
then  and  there  having  the  lawful  care  and  charge  of  the  saidE.  F.]  [or  with  intent 
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certain  articles,  to  wit,  of  the  value  of  pounds,  upon  and  about  the 

person  of  the  said  E.  P.,  of  the  goods  and  chattels  of  the  said  J.  F.  then  and  there 
and  thereby  feloniously  to  steal,  tahe  and  carry  away  :  according  to  the  facts  ; 
and  if  any  doubt,  add  more  counts  accordingly  :]  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  0.  D.,  on  the  day  and  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  u,  certain  other  child  then  under  the  age  of 
fourteen  years,  to  wit,  of  the  age  of  seven  years,  named  E.  F,,  the  son  [or 
daughter']  of  the  said  J.  F.,  then  and  there  feloniously,  unlawfully,  and  by  fraud 
did  decoy  and  entice  away,  with  intent,  dec.  [as  in  the  first  count  to  the  end.] 
[Add  another  count  merely  stating  the  detention,  or  such  other  counts  as  the 
difficulties  in  the  evidenoe  may  suggest.] 


(3.)  Commitment 
for  carnally 
abusing  a  girl 
under  ten  years. 


[Commencement  as  usual,  o»ie,  p.  11,]  on  i/tc  day  of      _  , 

A.D.  ,  at  thepa/rish  of  ,  in  the  said  county ,  feloniously  did 

assault  one  G.  D.,  a  girl  then  under  the  age  of  ten  years,  to  wit,  of  the  age  of 
[nine]  years,  and  her  the  said  O.  D.  then  and  there  feloniously  did  unlamifully 
and  ca/rnally  hnow  and  abuse,  against  the  form  of  the  statute  in  that  case  made 
and  provided.    These  are  therefore  [as  usual  to  the  end]. 


(J.)  The  like  of  a        Same  as  preceding  form,  omitting  "  feloniously,''''  and  stating  the  girl  as  "  a 
girl  betweou  ten     gi^i  (f^g^  above  the  age  of  ten  yeoAS,  and  under  the  age  of  twelve  years,  to  wit,  of 
the  age  of  {ten]  years. 


and  twelTe  years. 


(5,)  Indictment 
for  carnally 
abusing  a  girl 
under  ten  years. 


to  wit.    THE  jurors  for  our  Lady  the  Queen  upon  their  oath  present, 

that  C.  D.,  on  the  day  of  ,  in  the  year  of  our  Lord  , 

at  the  parish  of  ,  in  the  county  aforesaid,  in  and  upon  one  E.  F.,a 

girl  then  under  (lie  age  of  ten  years,  to  wit,  of  the  age  of  nine  years,  feloniously 
did  make  an  assault,  and  her  the  said  E.  F.  then  and  there  feloniously  did 
unlawfully  and  carnally  know  and  abuse,  against  the  form  of  the  statute  in  such 
case  made  amd  provided,  and  against  the  peace  of  our  said  Lady  the  Quern,  her 
crown  and  dignity. 


(6.)  The  like  of  a 
girl  between  ten 
and  twelve  years. 


to  wit.     THE  jurors  for  our  Lady  the  Queen  upon  their  oath  present, 

that  C.  £>.,  on  the  day  of  ,  in  the  year  of  our  Lord  , 

in  and  upon  one  E.  F.,  a  girl  then  above  the  age  of  ten  years,  and  under  the  age 
of  twelve  years,  to  wit,  of  the  age  of  eleven  years,  did  unlawfully  make  an  assault, 
and  her  the  said  E.  F.  then  and  there  did  urdawfully  and  carnally  know  and 
abuse,  against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  qf  our  said  Lady  the  Queen,  her  crown  and  dignity. 


(r.j  I'orm  of 
indictment  at 
common  law,  for 
neglecting  to 
provide  food,  &c., 
for  child  of 
tender  years. 


to  wit.    THE  jurors  for  our  Lady  the  Queen  upon  their  oath  present, 

that  A .  B.,  on  the  day  of  ,  A.D.  ,  at  the  parish  of  , 

in  the  said  county  of  was  the  mother,  and  had  the  custody  and  care  of  0.  D., 

am  infant  of  tender  years,  arid  wholly  unable  to  support  or  maintain  [him  or  Ac?-] 
self,  or  to  provide  [him  or  Iier]  self  with  necessary  and  proper  food  and  clothing  : 
And  the  said  A.  B.  then  was  ahle  and  had  the  means  to  support,  maintain,  and 
provide  the  said  0.  B.  with  such  necessary  and  proper  food  and  clothing :  A  nd 
the  jurors  aforesaid  do  further  present  that  the  said  A.  B.  then  and  there  neglect^ 
her  duty  in  that  behalf,  and  neglected  and  refused  to  find  proper  and  necessary 
food,  drink,  weaHng  apparel,  bedding,  and  other  necessary  and  proper  food  and 
clothing  for  the  support  amd  preservation  of  the  body  and  health  of  tlie  said  G.  -D  , 
whereby  the  life  of  the  said  G.  B.  was  greatly  endangered,  and  [he']  beeame  sick, 
HI,  weak,  starved,  and  emaciated,  and  [his]  health  was  permamently  injured : 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 


dtnnneg  Sleepers  anK  atSimnegs* 

[Commence  as  usual,  anie,  p.  11.]    For  that,  on  the  day  of  , 

A.D.  ,  at  the  parish  of  ,  in  the  said  county,  the  said  A.  B. 

did  v/nlawfuUy  abandon  [or  expose"]  one  E.  F.,  then  being  ",  child  under  the  age 
of  two  years,  to  wit,  of  the  age  of  yea/rs,  whereby  the  life  of  the  said 

E.  F.  was  endangered  [or  whereby  the  health  of  the  said  E.  F.  has  been  {or  is 
likely  to  be)  pernw-nentl/y  injured^]  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided.     These  are  therefore,  t&p.  [as  usual  to  the  end.] 

The  form  of  indictment  for  the  above  offence  can  be  easily  gathered  from 
the  preceding  form. 
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[3  &  4  Vict.  c.  85 ;  27  &  28  Vict.  o.  37.] 

By  the  3  &  4  Vict.  e.  85,  intituled  "  An  Act  for  the  Eegulation  of  Chim- 
ney Sweepers  and  Chimneys,"  after  reciting  that  "  An  Act  was  passed  in 
the  fifth  year  of  the  reign  of  his  late  Majesty,  intituled  'An  Act  for  the 
better  Eegulation  of  Cliimney  Sweepers  and  their  Apprentices  and  for 
the  safer  Construction  of  Chimneys  and  Flues,'  to  continue  in  force 
until  the  first  day  of  January  in  the  year  one  thousand  eight  hundred 
and  forty,  and  from  thence  until  the  end  of  the  then  next  session  of 
parliament ;"  it  is  enacted,  "  That  the  said  Act  shall  continue  and 
remain  in  full  force  until  the  first  day  of  July  in  the  year  one  thousand 
eight  hundred  and  forty-two." 

Sect.  2.  "  That  from  and  after  the  first  day  of  July,  in  the  year  one 
thousand  eight  hundred  and  forty-two,  any  person  who  shall  compel  or 
knowingly  allow  any  child  or  young  person  under  the  age  of  twenty- 
one  years  to  ascend  or  descend  a  chimney,  or  enter  a  flue,  for  the  pur- 
pose of  sweeping,  cleaning,  or  coring  the  same,  or  for  extinguishing  fire 
therein,  shall  be  liable  to  a  penalty  not  more  than  ten  pounds,  or  less 
than  five  pounds,"  or  to  be  imprisoned  for  not  more  than  six  months, 
with  or  without  hard  labour.  See  27  &  28  Vict.  c.  37,  s.  9,  post,  p.  684 ; 
see  also,  as  to  the  amount  of  the  fine,  27  &  28  Vict.  c.  37,  s.  11,  post,  684. 

Sect.  3.  "  That  from  and  after  the  passing  of  this  Act  it  shall  not  be 
lawful  to  apprentice  to  any  person  using  the  trade  or  business  of  a 
chimnej'  sweeper  any  child  under  the  age  of  sixteen  years,  and  that 
every  indenture  of  such  apprenticeship  which  may  be  entered  into 
after  such  date  shall  be  null  and  void." 

Sect.  6.  "  And  whereas  it  is  expedient,  for  the  better  security  from 
accidents  by  fire  or  otherwise,  the  improved  construction  of  chimneys 
and  flues  provided  by  the  said  Act  be  continued ;  be  it  enacted,  that  all 
widths  and  partitions  between  any  chimney  or  flue  which  at  any  time 
after  the  passing  of  this  Act  shall  be  built  or  rebuilt,  shall  be  of  brick 
or  stone,  and  at  least  equal  to  half  a  brick  in  thickness  ;  and  every 
breast-back  and  width  or  partition  of  any  chimney  or  flue  hereafter  to 
be  built  or  rebuilt  shall  be  built  of  sound  materials,  and  the  joints  of 
the  work  well  filled  in  with  good  mortar  or  cement,  and  rendered  or 
stuccoed  within  :  and  also  that  every  chimney  or  flue  hereafter  to  be 
built  or  rebuilt  in  any  wall,  or  of  greater  length  than  four  feet  out  of 
the  wall,  not  being  a  circular  chimney  or  flue  twelve  inches  in  diameter, 
shall  be  in  every  section  of  the  same  not  less  than  fourteen  inches  by 
nine  inches  ;  and  no  chimney  or  flue  shall  be  constructed  with  any 
angle  thei-ein  which  shall  be  less  obtuse  than  an  angle  of  one  hundred 
and  twenty  degrees,  except  as  is  hereinafter  excepted  ;  and  every  salient 
or  projecting  angle  in  any  chimney  or  flue  shall  be  rounded  off  four 
inches  at  the  least,  upon  pain  of  forfeiture,  by  every  master  builder  or 
other  master  workman  who  shall  make  or  cause  to  be  made  such 
chimney  or  flue,  of  any  sum  of  not  less  than  ten  pounds  nor  exceeding 
fifty  pounds ;  provided  nevertheless,  that  notwithstanding  this  Act 
chimneys  or  flues  may  be  built  at  angles  with  each  other  of  ninety 


3  (St  4  Vict.  c.  85. 
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degrees  and  more,  such  chimneys  or  flues  having  therein  proper  doors 
or  openings  not  less  than  six  inches  square." 

Sect.  7.  "  That  all  convictions  for  penalties  for  any  offence  against 
this  Act  may  be  had  before  two  or  more  justices  of  the  peace  acting 
for  the  county,  riding,  city,  borough,  division,  or  place  where  the 
offence  shall  happen,  or  before  the  sheriff  or  stewart  of  any  county  or 
stewartry  in  Scotland  ;  and  such  penalties,  and  the  costs  and  charges 
attending  the  recovery  thereof,  shall  be  levied  by  distress  and  sale  of 
the  goods  and  chattels  of  the  offender  or  person  liable  or  ordered  to 
pay  the  same  respectively,  by  warrant  under  the  hands  and  seals  of 
two  or  more  of  the  said  justices,  or  under  the  hand  of  any  such  sheriff 
or  Stewart,  rendering  the  overplus  of  such  distress  and  sale  (if  any)  to 
the  party  or  parties,  after  deducting  the  charge  of  making  the  same, 
■which  warrant  such  justices  or  sheriffs  or  Stewarts  are  hereby  em- 
powered and  required  to  grant,  upon  conviction  of  the  offender  by  con- 
fession, or  oath  of  one  or  more  credible  witness  or  witnesses  ;  and  the 
penalties,  costs,  and  charges,  when  so  levied,  shall  be  paid,  the  one  half 
to  the  informer,  and  the  other  half  to  the  overseers  or  managers  of  the 
poor  of  the  parish,  township,  or  place  where  the  offender  shall  dwell 
and  inhabit,  to  be  by  such  overseers  or  managers  applied  in  aid  of  the 
rate  or  assessment  raised  for  the  relief  of  the  poor  of  such  parish, 
township,  or  place,  and  in  Scotland,  in  parishes  where  there  shall  be 
no  assessment  for  the  relief  of  the  poor,  as  the  'said  managers  shall 
direct,  or  to  her  Majesty  in  case  there  shall  be  no  such  overseer  or 
manager."     (See  tit.  "  Warrant,"  Vol.  V.,  and  "  Conviction,"  post.) 

Sect.  8.  "  That  the  justices  of  the  peace  or  sheriffs  or  Stewarts  by 
whom  any  person  shall  be  convicted  and  adjudged  to  pay  any  sum  of 
money  for  any  offence  against  this  Act  may  adjudge  that  such  person 
shall  pay  the  same,  together  with  costs,  either  immediately  or  within 
such  period  as  the  said  justices  shall  think  fit ;  and  that  in  default  of 
payment  at  the  time  appointed  such  person  shall  be  imprisoned  in  the 
common  gaol  or  house  of  correction  (with  or  without  hard  labour),  as 
to  the  said  justices  or  sheriffs  or  Stewarts  shall  seem  meet,  for  any  time 
not  exceeding  two  calendar  months  ;  the  commitment  to  be  determin- 
able upon  payment  of  the  amount  of  the  penalty  and  costs." 

Sect.  9.  "  That  no  inhabitant  of  any  parish,  township,  or  place  shall 
be  deemed  an  incompetent  witness  in  any  suit,  action,  information, 
complaint,  appeal,  prosecution,  or  proceeding  to  be  had,  made,  prose- 
cuted, or  carried  on  under  the  authority  of  this  Act,  for  any  offence 
committed  within  such  parish,  township,  or  place,  by  reason  of  such 
person  being  rated  or  assessed  to,  or  liable  to  be  rated  or  assessed  to, 
or  being  otherwise  interested  in,  the  rates  or  assessments  of  any  such 
parish,  township,  or  place." 

Sect.  10.  "  That  where  any  distress  shall  be  made  for  any  sum  or 
sums  of  money  to  be  levied  by  virtue  of  this  Act,  the  distress  itself 
shall  not  be  deemed  unlawful,  nor  the  party  or  parties  making  the 
same  be  deemed  a  trespasser  or  trespassers,  on  account  of  any  default 
or  want  of  form  in  any  proceedings  relating  thereto,  nor  shall  the  party 
or  parties  distraining  be  deemed  a  trespasser  or  trespassers  from  the 
beginning  on  account  of  any  irregularity  which  shall  be  afterwards 
done  by  the  party  or  parties  distraining,  but  the  person  or  persons 
aggrieved  by  such  irregularity  may  recover  full  satisfaction  for  the 
special  damage  in  an  action  on  the  case,  to  be  brought  in  some  of  the 
courts  of  record  at  Westminster  or  Dublin,  or  by  action  raised  or  com- 
plaint preferred  in  the  Court  of  Session  in  Scotland :  provided  always, 
that  no  plaintiff  or  plaintiffs  shall  recover  in  any  action  for  any  such 
irregularity,  trespass,  or  wrongful  proceeding,  if  tender  of  sufficient 
amends  for  any  such  special  damage  shall  be  made  by  or  on  behalf  of 
the  party  or  parties  who  shall  have  committed  or  caused  to  have  been 
committed  any  such  irregularity  or  wrongful  proceeding  before  such 
action  or  complaint  brought  ;  and  in  case  no  such  tender  shall  have 
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been  made  it  shall  be  lawful  for  the  defendant  or  defendants  in  any        Chimney 
such  action,  by  leave  of  the  court  -where  such  action  shall  depend,  at    Sweepers  and 
any  time  before  issue  joined,  to  pay  into  court  such  sum  of  money  as       Chimneys. 

he  or  they  shall  see  fit,  -whereupon  such  proceedings  or  orders  and    

judgments  shall  be  had,  made,  and  gi'/en  in  and  by  such  court  as 
in  other  actions  where  the  defendant  is  allowed  to  pay  money  into 
court." 

Sect.  11.  "  That  any  person  who  shall  think  himself  or  herself  Appeal, 
aggrieved  by  any  conviction  by  any  justice  or  justices  of  the  peace 
under  this  Act  may  appeal  to  the  next  court  of  general  or  quarter 
sessions  of  the  peace  which  shall  be  holden,  not  less  than  twelve  days 
after  the  day  of  such  conviction,  for  the  county,  stewartry,  riding,  city, 
borough,  di-vision,  or  place  wherein  the  cause  of  complaint  shall  have 
arisen ;  provided  that  such  person  shall  give  to  the  complainant  a 
notice  in  writing  of  such  appeal,  and  of  the  cause  and  matter  thereof, 
within  three  days  after  such  conviction,  and  seven  clear  days  at  the 
least  before  such  session,  and  shall  also  either  remaiu  in  custody  until 
the  sessions  or  enter  into  a  recognizance,  with  two  sufficient  sureties, 
before  a  justice  of  the  peace,  conditioned  personally  to  appear  at  the 
said  session  of  the  peace,  and  to  try  such  appeal,  and  to  abide  the  judg- 
ment of  the  court  thereupon,  and  to  pay  such  costs  as  shall  be  by  the 
court  awarded  ;  and  upon  such  notice  being  given,  and  such  recogni- 
zance being  entered  into,  the  justice  before  whom  the  same  shall  be 
entered  into  shall  liberate  such  person,  if  in  custody,  and  the  court  at 
such  session  shall  hear  and  determine  the  matter  of  the  appeal,  and 
shall  make  such  order  therein,  with  or  without  costs  to  either  party,  as 
to  the  court  shall  seem  meet,  and  in  case  of  the  dismissal  of  the  appeal 
or  affirmance  of  the  conviction  shall  order  and  adjudge  the  offender  to 
be  punished  according  to  the  conviction,  and  to  pay  such  costs  as  shall 
be  awarded,  and  shall,  if  necessary,  issue  process  for  enforcing  such 
judgment;  and  all  judgments,  determinations,  and  proceedings  of  such 
justices  not  appealed  from  as  aforesaid,  and  of  such  sheriff  or  stewart, 
or  quarter  sessions,  shall  be  final,  and  not  subject  to  review  by  any 
process  of  law  or  court  whatever,  any  law  or  usage  to  the  contrary 
notwithstanding."     (See  ante,  tit.  "  Appeal.") 

Sect.  12.  "  That  no  conviction  or  adjudication  made  on  appeal  there-    conviction  not  to 
from  shall  be  quashed  for  want  of  form,  or  be  removed  by  certiorari  or  be  quashed  for 
otherwise  into  any  of  her  Majesty's  superior  courts  of  record ;  and  no  ■"™'  of  form  or 
warrant  of  commitment  shall  be  held  void  by  reason  of  any  defect  «rtj°mB-t?*^ 
therein,  provided  it  be  therein  alleged  that  the  party  has  been  con- 
-victed,  and  there  be  a  good  and  valid  conviction  to  sustain  the  same." 

As  to  enactments  of  this  nature,  see  post, "  Conviction ;"  ante,  "  Cer- 
tiorari." 

By  the  27  &  28  Vict.  c.  37,  after  reciting  that  by  the  Act  3  &  4  Vict. 
c.  85,  provision  was  made  to  prevent  any  person  compeUing  or  know- 
ingly allowing  a  child  or  young  person  under  the  age  of  twenty-one 
years  to  ascend  or  descend  a  chimney,  or  enter  a  flue  for  the  purpose  of 
sweeping,  cleaning,  or  coring  the  same,  or  for  extinguishing  fire 
therein,  and  that  it  is  expedient  to  amend  in  some  particulars,  and  to 
extend  the  said  Act,  (hereafter  in  this  Act  called  the  principal  Act,)  it 
is  enacted  as  follows  ; — 

Sect.  1.  "  This  Act  may  be  cited  as  '  The  Chimney  Sweepers  Eegu- 
lation  Act,  1864 ;'  the  principal  Act  may  be  cited  as  '  The  Chimney 
Sweepers  and  Chimneys  Regulation  Act,  1840 ;'  and  the  principal  Act 
and  this  Act  may  be  cited  together  as  '  The  Chimney  Sweepers  and 
Chimneys  Eegulation  Act,  1840  and  1864.' " 

Sect.  3.  "In  this  Act— 

"  The  term  'sheriff'  includes  stewart : 

"  The  term  '  chimney  sweeper '  means  a  person  using  the  trade  or 
business  of  a  chimney  sweeper." 

Sect.  4.  "  This  Act  shall  be  construed  together  with  the  principal 
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Act  as  one  Act,  and  for  this  purpose  the  expression  '  this  Act,'  when 
used  in  the  principal  Act,  shall  be  taken  to  include  the  present  Act." 

Sect.  5.  "  Any  pecuniary  penalty  recovered  under  this  Act  shall  be 
applied  as  directed  in  the  principal  Act." 

Sect.  6.  "  It  shall  not  be  lawful  for  a  chimney  sweeper  to  employ 
a  child  under  the  age  of  ten  years  to  do  or  assist  in  doing  any  work 
or  thing  in  or  about  the  trade  or  business  of  such  chimney  sweeper 
elsewhere  than  within  the  house  or  place  of  business  of  such  chimney 
sweeper,  or  the  yard  or  building  (if  any)  connected  therewith." 

Sect.  7.  "  It  shall  not  be  lawful  for  a  chimney  sweeper,  on  any  occa- 
sion of  his  entering  a  house  or  building  for  the  purpose  of  sweeping, 
cleaning,  or  coring  a  chimney  or  flue  therein,  or  belonging  thereto,  or 
for  extinguishing  fire  in  any  such  chimney  or  flue,  to  cause  or  know- 
ingly allow  a  person  under  the  age  of  sixteen  years  in  his  employ- 
ment, or  under  his  control,  to  enter  before,  with,  or  after  him  into  any 
part  of  such  house  or  building,  or  to  be  therein  for  any  part  of  the 
time  during  which  such  chimney  sweeper  himself  continues  therein  for 
any  such  purpose  as  aforesaid." 

Sect.  8.  "  If  any  chimney  sweeper  acts  in  contravention  of  either  of 
the  foregoing  enactments,  he  shall,  for  every  such  ofience,-  be  liable 
to  a  penalty  not  exceeding  ten  pounds." 

Sect.  9.  "  Where,  under  sect.  2  of  the  principal  Act,  a  chimney  sweeper 
is  convicted  of  the  ofience  of  compelling  or  knowingly  allowing  a  person 
under  the  age  of  twenty-one  years  to  ascend  or  descend  a  chimney, 
or  enter  a  flue  for  any  purpose  in  that  section  mentioned,  the  justices 
or  sheriff  before  whom  he  is  convicted,  may  in  lieu  of  the  imposition 
of  any  such  pecuniary  penalty  as  is  authorized  by  that  section,  adjudge 
the  offender  to  be  imprisoned  in  the  common  gaol  or  house  of  correc- 
tion for  any  term  not  exceeding  six  months,  with  or  without  hard 
labour." 

Sect.  10.  "  In  any  prosecution  of  a  chimney  sweeper  for  any  offence 
against  the  principal  Act,  or  against  this  Act,  where  the  age  of  any 
young  person  or  child  comes  in  question,  the  proof  of  the  age  of  such 
young  person  or  child  shall  lie  on  the  defendant." 

Sect.  11.  "  Section  2  of  the  principal  Act  shall  be  read  as  if  the 
words  '  or  less  than  five  pounds,'  were  omitted  therefrom." 
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I.  Cf)f  ©SurcS  oc  djapel  it0rtf,  antr  general  MsitUts 
wlating  to. 


HE  ancient  Saxon  word  is  cjrrce,  the  Danish  hirche,  the  Belgic  hercTce,  Definition  of 
the  Cimbric  hirhia  or  kurh ;  probably  from  the  Greek  word  Kvpiaxii,  ^""^  church, 
belonging  to  the  Lord,  or  Kvpiov  ohia,  the  Lord's  House  ;  so  that  we  have 
lost  the  ancient  pronunciation  of  the  word  (escept  in  the  northern 
parts  of  England  and  Scotland)  by  softening  the  letters  c  or  ch,  as  we 
have  done  in  many  cases  ;  which  letters  the  ancient  Greeks  and  Romans 
always  pronounced  hard,  as  the  letter  L 

A  parochial  chapel  has  the  parochial  rights  of  christening  and  bury-   What  a  parish 
ing ;  and  differeth  in  nothing  from  a  church  but  in  the  want  of  a  '''^P'^'- 
rectory  and  endowment.   {Degge,  pt.  1,  c.  12.)  If  it  has  parochial  rights,  When  a 
as  clerk,  wardens,  &c.;  rights  of  divine  service,  as  baptism,  sepulture,   Perpetual  curacy. 
&o.;  and  the  inhabitants  have  a  right  to  them  there  and  not  elsewhere, 
and  the  curate  has  small  tithes  and  surplice  fees,  and  an  augmentation, 
it  is  a  perpetual  curacy,  and  the  curate  is  not  removable  at  pleasure. 

A  chapel  merely  of  ease  is  that  which  was  not  allowed  a /oni  at  its  What  a  chapel  of 
institution,  and  is  used  only  for  the  ease  of  the  parishioners  in  prayers  *^^' 
and  preaching,  (sacraments  and  burials  being  received  and  performed 
at  the  mother  church,)  and  commonly  where  the  curate  is  removable  at 
the  pleasure  of  the  parochial  minister.  (1  Burn's  E.  L.  299.)  It  is 
merely  ad  libitum,  and  has  no  parochial  rights  ;  therefore,  on  the  union 
of  the  two  parishes,  one  is  frequently  deemed  the  parish  church,  and 
the  other  a  pai-ochial  chapel,  but  not  a  chapel  of  ease.  {Attorney-Oeneral 
V.  Breton,  2  Ves.  sen.  425,  427.)  The  officers  of  a  chapel  of  ease  have, 
for  the  most  part,  the  same  duties  as  the  officers  of  the  parish  church, 
(Cripp's  L.  C.  453.) 

Whether  a  chapel  be  a  parochial  chapel  or  chapel  of  ease,  is  matter 
of  spiritual  conusance.     (See  1  Burn's  E.  L.  300.) 

Under  the  various  church  building  Acts  provisions  are  enacted  for 
regulating  the  formation  of  separate  paz-ishes,  district  parishes,  district 
chapelries,  consolidated  ehapelries,  by  carving  districts  for  ecclesiastical 
purposes  either  out  of  parishes  or  out  of  the  union  of  several  parts  of 
various  parishes.  It  would  be  beyond  the  scope  of  the  present  work  to 
present  these  several  enactments,  but  the  Acts  themselves  must  be  re- 
ferred to  to  ascertain  whether  any  particular  district  has  been  duly 
created,  and  as  to  what  may  be  the  rights  and  duties  of  the  persons 
holding  (jffice  within  the  same.  They  may  be  referred  to  as  follows  : —  cainrch  Building 
58  Geo.  III.,  c.  45;  59  Geo.  Ill,  c.  134;  5  Geo.  IV.,  c.  103;  1&2  Acta  enumerated. 
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Will.  IV.,  c.  38  ;  1  &  2  Vict.  oc.  106, 107  ;  2  &  3  Vict.  c.  49  ;  3  &  4  Vict, 
c.  60  ;  6  &  7  Vict.  c.  37  ;  7  &  8  Vict.  c.  94  ;  8  &  9  Vict.  c.  70  ;  11  &  12 
Vict.  c.  37  ;  14  &  15  Vict.  c.  97  ;  19  &  20  Vict.  c.  104.  Under  certain 
of  the  above  Acts  the  districts  formed  are  created  in  terms  perpetual 
curacies,  and  in  others,  ordinary  parishes. 

Free  chapds  were  places  of  religious  worship  exempt  from  all  ordi- 
nary jurisdiction,  except  that  the  incumbents  were  generally  instituted 
by  the  bishop,  and  iriducted  by  the  archdeacon  of  the  place.  Most  of 
these  chapels  were  built  upon  the  manors  or  ancient  demesnes  of  the 
crown,  whilst  in  the  king's  hands,  for  the  use  of  himself  and  retinue, 
when  he  came  to  reside  there.  When  the  crown  parted  with  these 
estates,  the  chapels  went  with  them,  and  retained  their  first  freedom. 
Where  this  does  not  appear  to  have  been  their  origin,  such  are  thought 
to  have  been  built  and  privileged  by  grants  from  the  crown.  {Tanner's 
Notit.  Monasi.  Fref.M  ;  Cripps'  L.  C.  460,  Ed.  4.) 

Private  chapels  are  such  as  noblemen  and  others  have  at  their  own 
charge  built  in  or  near  their  houses  for  them  and  their  families  to 
perform  religious  duties  in.  The  chaplains  are  provided  by  the  owners 
with  honourable  pensions,  but  have  no  freehold  in  their  office,  and 
may  be  displaced  whenever  the  owners  think  fit,  per  Solroyd,  J., 
4  B.  (&  G.  573.  They  should  be  consecrated  by  the  bishop.  {Degge, 
pt.  1,  c.  12.)  The  repairof  them  is  cast  upon  the  owners,  notwith- 
standing it  be  annexed  to  the  church.    (2  Inst.  489.) 

The  common  or  ecclesiastical  law  takes  no  notice  of  churches  or  chapels 
as  such  till  they  are  consecrated  by  the  bishop  ;  (3  Inst.  203,  204  ;  Oibs. 
190;)  except  in  cases  of  extreme  necessity,  as  if  a  church  were  destroyed 
by  fire,  in  which  case  the  service  might  be  performed  in  another  place, 
even  in  the  open  air,  before  the  consecrated  altar  table.  {Inst.  J.  c.  ii. 
18.)  In  a  recent  case,  a  marriage  had  on  the  site  or  ruins  of  an  old 
church,  which  was  unroofed  and  in  part  pulled  down  for  the  purpose 
of  repair,  was  held  valid,  the  publication  of  banns  having  been  made 
in  an  adjoining  parish.     {StaUwood  v.  Fredger,  2  Phil.  E.  C.  292.) 

These  chapels  are  of  recent  origin,  and  nave  been  for  the  most  part 
unconsecrated.  They  have  no  sort  of  parochial  rights,  and  like  private 
chapels,  can  entail  no  burthen  upon  the  parishioners.  The  repairs  are 
the  care  of  the  owners  and  proprietors,  and  if  they  should  be  found 
unprofitable,  may  be  closed  as  chapels  for  religious  worship  :  if  conse- 
crated, they  can  not  be  converted  to  secular  purposes,  but  if  not  con- 
secrated, they  may  be  turned  to  any  purpose  which  may  be  deemed 
more  profitable.    (Orippi  L.  C.  450,  Ed.  4.) 

The  soil  and  freehold  of  the  body  of  the  church  and  churchyard 
belongs  solely  to  the  pai-son  or  incumbent  for  public  purposes,  and  not 
for  his  own  emolument.  {Per  Bayley,  J.,  Bryan  v.  Whistler,  8  B..  S  C. 
293  ;  2  M.  dk  B.  330.)  And  he  alone  has  the  right  of  making  any 
disposition  of  or  bringing  any  action  for  an  injury  with  respect  thereto. 
(See  Boo.  Abr.  Ghwchwardens  [B]  ;  1  Curt.  260.)  The  freehold  of  the 
site  of  the  church,  and  of  the  churchyard,  burial  ground,  and  vaults 
of  a  new  parish  created  under  the  new  parish  Acts,  is  to  be  vested 
in  the  incumbent,  and  his  successors  in  right  of  his  incumbency, 
subject  to  the  consent  of  vestries  under  certain  local  Acts  of  Parlia- 
ment. (19  &  20  Vict.  c.  104,  s.  10.)  So,  under  the  Church  Building 
Acts,  the  freehold  of  the  site  of  every  church,  of  which  the  conveyance 
is  accepted  under  those  Acts,  vests  in  the  incumbent  for  the  time  being 
of  the  church.   (8  &  9  Vict.  c.  70,  s.  13.) 

And  the  possession  of  the  church  is  in  the  minister  and  church- 
wardens, and  no  person  has  a  right  to  enter  when  it  is  not  open  for 
divine  service,  except  with  their  permission,  and  under  their  authority. 
{Jarraitt  v.  Steele,  38  Phill.  170.)  The/ee  simple  of  the  glebe  is  in  abey- 
ance.    (1  Post.  341.) 

But  although  the  church  and  churchyard  be  the  parson's  and  be 
consecrated,  yet  a  man  may  prescribe  to  have  a  way  through  either. 


S.  II.] 


©fluwi)  or  ©taiPrt* 


(2  Rollers  Abr.  293.)  If  the  walls,  wmdows,  or  doors,  or  any  part  of 
the  freehold  of  the  church  or  churchyard  be  injured  by  any  person, 
the  incumbent  of  the  rectory,  or  his  tenant  if  they  be  let,  may  have 
his  action  for  the  damages.     {Wats.  c.  39.) 

Where  lead  was  stolen  from  a  church,  the  property  was  rightly  laid 
in  the  vicar.     {Reg.  v.  Hickman,  2  East,  P.  G.  593.) 
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Chancel  (cancellus)  seemeth  properly  to  be  so  called  a  cancellis,  from 
the  lattice  work  partition  betwixt  the  quire  and  the  body  of  the 
church,  so  framed  as  to  separate  the  one  from  the  other,  but  not  to 
intercept  the  sight.  (1  Burn's  E.  L.  342.)  The  notion  that  the  chancel 
is  part  of  the  rector's  glebe  is  now  exploded ;  {Oriffim  v.  Deighton, 
5  £.  dk  S.  108  ;  33  Z.  J.  Q.  B.  29,  31  ;  in  error,  id.  181) ;  but  the 
chancel,  as  well  as  the  church  and  churchyard,  is  the  freehold  of  the 
rector,  whether  spiritual  or  lay,  and  the  lay  rector  has  no  right  of  pos- 
session, for  the  latter  is  in  the  incumbent  for  the  use  of  the  parishioners, 
and  the  celebration  of  public  worship  subject  to  the  control  of  the  ordi- 
nary. {Griffin  y.  Deighton,  v,bi  sup.;  Jarratt  v.  Steele,  3  Phill.  170  ; 
Clifford  V.  Wic&s,  IB.  d  A.  507.)  Therefore,  the  lay  rector  cannot 
maintain  an  action  of  trespass  against  the  vicar  and  churchwardens  of 
the  parish  for  taking  off  the  lock  of  a  door  leading  into  the  chancel  of 
the  parish  church.  (lb.) 

A  grant  of  any  part  of  the  chancel  of  a  church  by  a  lay  impropriator 
to  his  heirs  and  assigns  is  not  valid  in  law,  and  therefore  such  grantee, 
or  those  claiming  under  him,  cannot  support  trespass  for  pulling  down 
his  or  their  pews  there  erected.  (See  Clifford  v.  Wicks,  1  B.  &  A. 
498.) 

lie  is  said  to  proceed  from  the  French  word  aile  {aid),  a  wing,  for 
that  the  Norman  churches  were  built  in  the  form  of  a  cross,  with  a 
nave  and  two  wings.  {Burn's  E,  L.  342.)  Bingham  derives  it  from 
vaos,  or  navis,  and  says  it  was  originally  a  square  building  between 
the  narthea  and  the  sanctuary,  or  the  chancel.  {Bing.  vol.  1,  p.  292.) 

An  ile  which  hath  from  time  immemorial  belonged  to  a  particular  immemoriS 
house,  and  which  may  be  established  by  repairs  done  by  the  owners  a'particnJar  *" 
of  that  house,  is  part  of  his  frank  tenement,  and  the  ordinary  can-  honso. 
not  dispose  of  it  or  intermeddle  in  it,  and  this  because  the  law  pre- 
sumes in  such  a  case  that  the  ile  was  erected  by  his  ancestors,  or  those 
whose  estate  he  hath,  and  is  thereupon  particularly  appropriated  to 
their  house.  But  merely  sitting  in  or  using  the  pew  would  be  no  evi- 
dence of  the  right.  {Oibs.  197  ;  12  Cohe,  105  ;  Cro.  Jac.  366  ;  1  Burn's 
E.  L.  343.)  Residence  in  the  parish  is  not  necessary  to  the  right.  (iJe 
St.  Golumh,  8  L.  T.  B.  S.  863  ;  Gibs.  197.)  The  title  cannot  be  main- 
tained upon  mere  prescription,  or  upon  any  new  grant  by  a  faculty 
from  the  ordinary  to  a  man  and  his  heirs,  but  the  ile  must  always  be 
supposed  to  be  held  in  respect  of  the  house,  and  will  always  go  with 
the  house  to  him  that  inhabits  it.  (Hussey  v.  Leighton,  12  Co.  106  ; 
Crooh  V.  Sampson,  2  Eeb.  92  ;  Fuller  v.  Lane,  2  Add.  427  ;  Byed  v. 
Windus,  b  B.  &  G.  IB  ;  re  St.  Colvmh,  ubi  sup. ;  Cripps'  L.  C.  445.) 

If  a  person  has  good  title  to  the  ile,  and  the  ordinary  places  another 
person  in  it  with  the  proprietor,  the  latter  may  sue  the  ordinary  in  an 
action  on  the  case  :  and  if  he  be  impleaded  in  the  spiritual  court  for  the 
Same,  a  prohibition  will  lie.  So  if  any  private  person  sits  in  it,  or 
obstructs  the  owner's  right,  or  buries  his  dead  there,  he  may  sue  him 
in  a  similar  form  of  action.     iy?ats.  c.  39.) 

As  to  pews  and  seats  in  the  chancel  or  ile,  see  post,  694. 
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A  churchyard  is  a  place  belonging  to  the  church,  and  where  dead 
bodies  are  buried. 

The  soil  and  freehold  in  it,  to  a  qualified  extent,  is  in  the  pai-son, 
and  he  may  sue  for  any  injury  to  his  right  thereto.     (See  ante,  686.) 

A  person  may  prescribe  to  have  a  way  through  it.  (2  RoU.  Abr. 
265.)  But  no  one  can  make  a  private  door  into  it  without  the  consent 
of  the  parson,  and  a  faculty  also  from  the  bishop  for  the  same.  (1  Burn's 
E.  L.  349.)  The  right  of  way,  if  a  private  one,  is  maintainable  in  the 
ecclesiastical  court.  (2  Roll.  Ah.  287  ;  1  Ventr.  208.)  To  make  altera- 
tions in  a  path  leading  through  a  churchyard  by  removing  the  earth, 
without  lawful  authority,  is  a  breach  of  the  ecclesiastical  law  of  a 
criminal  nature,  by  whomsoever  committed,  and  a  churchwarden  is 
as  liable  to  censm-e  as  any  other  inhabitant,  and  it  makes  no  difference 
that  he  was  one  of  two  or  three  churchwardens,  and  acted  in  concert 
with  them,  and  under  the  orders  of  a  resolution  of  the  vestry  of  the 
parish.  Nor  is  the  consent  of  the  rural  dean  or  vicar  of  the  parish 
sufficient  to  render  such  a  proceeding  lawful.  {Adams  v.  Colthurst,  36 
L.  J.  Eccl.  14.) 

No  judge  of  the  ecclesiastical  court,  and  still  less  the  bishop  or  rural 
dean,  has  any  power,  iiTespective  of  any  Act  of  Parliament,  to  grant  a 
faculty  to  sanction  the  use  of  consecrated  ground  for  secular  purposes, 
whether  public  or  otherwise.  {Gampbdl  v.  Inhahs.  of  Paddington,  2 
Rob.  558  ;  Rector  and  Churchwardens  of  St.  John's,  Walbrook,  v.  The 
Parishioners,  2  Rob.  515  ;  Harper  v.  Forbes,  5  Jiir.  N.  S.  275.)  There- 
fore the  appropriation  of  part  of  a  churchyard  for  a  charity  school- 
room, or  for  the  purposes  of  a  public  road,  cannot  be  allowed ;  but  for  a 
building  ground  for  a  vestry-room,  it  may  be  permitted,  as  a  vestry- 
room  is  employed  for  ecclesiastical  as  well  as  secular  purposes.  (i6.) 

The  59  Geo.  III.,  c.  134,  s.  39,  gives  the  commissioners  power  to  alter 
the  walls  or  fences  of  a  churchyard,  and  to  stop  up  and  alter  any  gate 
or  entrance  into  a  churchyard,  and  the  paths,  footways,  and  passages 
through  or  over  the  same,  provided  that  the  same  be  done  with  the 
consent  of  any  two  justices  of  the  peace  of  the  county,  city,  town,  or 
place  where  such  entrance,  gate,  path,  or  passage  shall  be  stopped  up, 
or  altered,  and  on  notice  being  given  in  the  manner  and  form  prescribed 
by  the  55  Geo.  III.,  c.  68. 

Though  the  55  Geo.  III.,  c.  68,  was  repealed  by  5  &  6  Will.  IV.,  c.  60, 
yet  so  much  of  it  as  is  incorporated  into  stat.  59  Geo.  III.,  c.  134,  re- 
mains in  force  for  the  purposes  of  that  statute.  {Reg.  v.  Stock,  &  A.  & 
E.  405.)  And  the  notice  required  to  be  given  must  be  so  given  at 
least  three  weeks  before  the  order  is  made ;  therefore,  an  order  of  com- 
missioners made  by  them  and  consented  to  by  two  justices  before  the 
affixing  and  publication  of  the  notices  is  bad.  {Req.  v.  Ackwriqht,  12 
Q.  B.  960  ;  18  L.  J.  Q.  B.  26.) 

The  59  Geo.  III.,  c.  134,  contains  no  other  enactment  relating  to  an 
appeal,  and  it  has  therefore  been  held,  that  although  it  appeared  to 
be  the  intention  of  the  legislature  to  give  an  appeal  against  the  order' 
of  the  commissioners,  they  had  Jiot  carried  that  intention  into  effect, 
and  that  an  appeal  would  not  lie.  (Req.  v.  Stock,  3  Jf.  &  P.  420  :  8 
A.SE.Ai)b.) 

By  stat.  13  Edw.  I.,  st.  2,  c.  6,  no  fairs  or  markets  shall  be  kept  in 
churchyards. 

If  trees  in  the  churchyard  be  cut  down,  or  the  grass  thereon  eaten 
by  a  stranger,  the  incumbent  may  bring  his  action  ;  {Bro.  Abr.  Trespass, 
210;)  and  so  may  his  lessee  if  the  churchyard  be  let,  {Rol.  Abr.  337,) 
the  soil  and  freehold  being  in  the  incumbent.  As  between  the  rector 
and  vicar,  it  seems  that  the  right  to  trees  belongs  to  him  who  is  bound 
to  repair.    (2  Rol.  Abr.  337  ;  Gibs.  207.) 
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By  tte  35  Edw.  I.,  stat.  2,  the  parson  cannot  out  them  down  but    3.  ChMrch- 
when  the  chancel  wants  repairing,  and  by,  that  statute  they  shall  not         yard. 
be  converted  to  any  other  use  except  the  body  of  the  church  doth  need       Bimals. 

like  repairs,  in  which  case  the  rectors  of  poor  parishes  of  their  charity    

shall  do  well  to  relieve  the  parishioners  with  bestowing  upon  them  the 
same  trees,  but  the  statute  does  not  command,  but  only  commends  this 
gift  to  be  made.  It  would  seem,  however,  from  what  fell  from  Lord 
Hardwicke  in  Stracey  v.  Frances,  (2  AtJc.  217,)  that  a  rector  may  cut  down 
timber  for  the  repairs  of  the  parsonage  house,  and  for  the  repairs 
of  old  pews  belonging  to  the  rectory,  as  well  as  for  repairs  of  the 
chancel,  though  not  for  any  common  purpose  ;  also  that  he  is  entitled 
to  botes  for  the  repairing  barns  and  outhouses  belonging  to  the 
parsonage. 

An  injunction  may  be  granted  to  prevent  the  improper  cutting  of 
trees  in  the  churchyard.  (See  Stracey  v:  Frances,  supra;  Hoskins  v. 
Featherstone,  2  Bro.  0.  C.  552.)  A  prohibition  also  lies.  (See  Gibs. 
208  ;  11  Goke,  49.) 

By   Canon  85,  the  churchwardens   or  questmen    shall   take   care  Fences  and  walls 
that  the  churchyards  be  well  and  sufficiently  repaired,  fenced,   and  "f- 
maintained  with  walls,  rails,  or  pales,  as  have  been  in  each  place  ac- 
customed, at  their  charge  unto  whom  by  law  the  same  appertaineth. 
(1  Gurt.  621.) 

The  parishioners  are  bound  to  repair  the  fence  of  the  churchyard  at  Liabfflty  to 
their  own  charge.  (Lind.  253  ;  2  Inst.  489.)  And  Lord  Coke  says,  ■^^P*"'- 
"  that  the  parishioners  ought  to  repair  the  inclosure  of  the  churchyard, 
because  the  bodies  of  the  more  common  sort  are  buried  there,  and  for 
the  preservation  of  the  burials  of  those  that  were,  or  should  have  been 
while  they  lived,  the  temples  of  the  Holy  Ghost."  (2  Inst.  489.)  And 
if  the  churchyard  be  not  decently  inclosed,  the  church  (which  is  God's 
house)  cannot  decently  be  kept,  and  therefore  this  the  parishioners 
ought  to  do  by  custom  known  and  approved  ;  and  the  couuzance  thereof 
belonged  to  the  ecclesiastical  court.  (Id.)  Nothing  contained  in  the 
23  &  24  Vict.  c.  32,  which  abolishes  the  jurisdiction  of  ecclesiastical 
courts  over  persons  not  in  holy  orders  in  suits  for  brawling,  is  to 
limit,  restrain,  or  abolish  the  power  possessed  by  the  ordinary  over  the 
fabric  of  any  church,  or  over  the  churchyard  or  burial  ground  con- 
nected therewith  (s.  7.) 

By  presciiption  the  vicar  may  be  liable  to  repair  the  fence.  In  B.  v. 
Beyneil,  Clerk,  (6  East,  315,)  a  vicar  was  indicted  for  a  misdemeanour,  in 
not  repairing  the  fence  of  a  churchyard,  which  he  had  been  imme- 
morially  bound  to  repair,  by  means  whereof  cattle  broke  in  and  injured 
the  tombstones,  church  porch,  <fec.,  to  the  nuisance  of  the  parishioners  ; 
contrary  to  the  evidence  there  was  a  verdict  for  defendant,  and  no 
doubt  was  intimated  of  an  indictment  lying. 

It  has  been  said,  that  if  the  owners  of  lands  adjoining  to  the  church- 
yard have  used  time  out  of  mind  to  repair  so  much  of  the  fence  thereof 
as  adjoineth  to  their  ground,  such  custom  is  a  good  custom,  and  the 
churchwardens  may  have  an  action  against  them  at  the  common  law 
for  the  same.  (Criis.  194.)  But  this  is  erroneous.  The  doctrine  laid 
down  in  2  Rol.  Abr.  287,  merely  is,  that  if  a  prescription,  or  custom 
rations  tenures  to  repair,  be  pleaded  in  the  ecclesiastical  court,  a  prohi- 
bition shall  go,  and  proceedings  be  had  at  common  law,  not  that  an 
action  lies;  and  Oodolphin  is  to  the  same  eifect ;  and  2  Ayloffes  Parer- 
gon  Juris  Canonicce,  174;  and  see  Gibs.  God.  217.  It  seems  that  no 
action  lies,  but  an  indictment  will,  if  any  damage  has  been  occasioned 
to  tombstones,  and  by  cattle  getting  in.    {R.  v.  Beyneil,  6  Bast,  315.) 

Under  the  Church  Building  Commissioners  Acts,  as  amended,  the 
ecclesiastical  commissioners  are  empowered  to  repair  the  walls  and 
fences  of  any  chnrchyard  or  burial  ground.  (See  9  &  10  Vict.  c.  68, 
s.  39. 

Where  churchyards  have  been  closed  by  order  in  eouncil,  the  burial 
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board  or  churchwarden,  as  the  case  may  be,  must  do  the  necessary- 
repair  of  the  -walls  or  fences  thereof.  (See  18  &  19  Vict.  c.  128,  s.  18, 
tit.  "  Burials,"  aiiU,  569.) 

As  to  the  management,  regulation,  and  control  of  burial  grounds  by 
burial  boards  under  the  Burial  Acts,  see  tit.  " Burials"  ante,  586. 

It  -was  said  in  Beg.  v.  Jones,  (27  L.  J.  M.  G.  171 ;  D.  &  B.  555,)  that 
the  churchyard  was  the  private  property  of  the  churchwardens,  and  a 
conviction  for  stealing  a  copper  sun-dial  fixed  on  a  wooden  post  in  the 
churchyard,  where  the  property  was  laid  in  the  perpetual  curate,  and  in 
the  churchwardens  and  overseers,  was  upheld,  upon  the  statute  which 
made  it  a  felony  to  steal  any  metal  fixed  on  any  land  being  private 
property,  or  in  a  place  dedicated  to  public  use. 

As  to  enlarging  churchyards,  and  acquiring  lands  for  that  purpose, 
powers  are  conferred  on  the  ecclesiastical  commissioners  by  the  Church 
Building  Commissioners  Acts,  and  upon  burial  boards  formed  under 
the  Burial  Acts.     (See  ante,  tit.  "  Burials.") 

The  churchyard  is  the  common  burial  place  for  all  parishioners, 
[fiomp.  Incumb.  381,)  who  have  a  common  law  right  to  be  buried  in  it, 
without  paying  anything  for  breaking  the  soil;  (1  Burn's  E.  L.  528 ; 
A  ndrews  v.  Cawthorne,  Willes,  536  ;)  and  a  mandamus  lies  to  compel  the 
clergyman  to  inter  the  body  of  a  parishioner  if  he  should  refuse  ;  {R.  v. 
Coleridge,  2  B.  <!;  A.  806  ;  1  Chit.  Hep.  688 ;)  and  it  would  seem  a 
criminal  information  might  be  granted  against  him.  (fl.  v.  Taylor, 
Willes,  638.)  And  by  canon  68,  no  minister  shall  refuse  or  delay  to 
bury  any  corpse  that  is  brought  to  the  church  or  churchyard,  convenient 
warning  being  given  him  thereof,  in  such  manner  and  form  as  is  pre- 
scribed in  the  Book  of  Common  Prayer. 

With  respect  also  to  non-parishiouers,  it  would  seem  from  what  fell 
from  Lord  Denman,  C.J.,  in  S.  v.  Stewart,  (4  P.  &  D.  349  ;  12 
A.  <h  K  773,)  that  every  person  dying  in  this  country,  and  not  within 
certain  exclusions  laid  down  by  the  ecclesiastical  law,  has  a  right  to  a 
christian  burial,  and  to  be  buried  in  the  churchyard  of  the  parish  in 
which  he  dies. 

As  to  who  are  excluded  from  christian  burial,  it  is  to  be  observed 
that  the  rubric,  confirmed  by  the  13  &  1 4  Car.  II.  c.  4,  forbids  the  use  of 
the  customary  office  in  the  burial  of  any  that  die  unhaptized,  which  was 
thought  to  have  made  church  baptism  necessary.  But  it  has  been  held 
that  a  minister  of  the  established  church  cannot  refuse  to  bury  the 
child  of  a  dissenter ;  {Kemp  v.  Wiches,  3  Phil.  264;)  nor  the  body  of 
any  person  who  was  baptized  with  water,  and  in  the  name  of  the  Holy 
Trinity,  though  never  baptized  otherwise  than  by  a  layman;  {Escott  v. 
Martin,  6  Jurist,  765  (a) ;)  but  it  is  an  ecclesiastical  offence  to  bury  or 


(a)  Although  the  rubric  of  -the 
Common  Prayer  Book  prior  to  1603, 
in  that  part  relating  to  private  bap- 
tism, directed  that  those  present 
should  call  upon  God  for  his  grace, 
and  say  the  Lord's  Prayer  if  the  time 
-would  suffer,  and  then  one  of  them 
should  name  the  child,  using  -water 
and  calling  upon  the  name  of  the 
Trinity;  and  the  rubrics  of  1603  and 
1661  contained  the  following  direc- 
tion :  "  Of  them  that  are  to  be  bap- 
tized In  private  houses  in  the  time  of 
neceasitie  by  the  minister  of  the  pa- 
rish, or  any  other  lawful  minister  that 
can  be  procured." — "First,  let  the 
lawful  minister  and  them   that  be 


present  call  upon  God  for  his  grace, 
&c. ;"  yet  this  latter  direction  is  not 
to  be  looked  upon  as  an  alteration  of 
the  rule  then  subsisting  as  to  the 
validity  of  lay  baptism,  but  only  as 
directoiy — not  as  substitutionary,  but 
cumulative.  The  validity  of  lay  bap- 
tism -n'as  therefore  unaftected  thereby. 
[Escott  V.  Martin,  6  Jur.  765.)  A 
clergyman  refusing  to  perform  the 
office  for  the  interment  of  the  dead 
over  the  body  of  a  parishioner  so 
baptized,  due  notice  of  the  death 
having  been  given  him,  -was  sus- 
pended for  three  months.  (Martin 
v.  Escottt,  2  Curt.  692.) 
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assist  in  burying  an  unbaptized  child  in  a  churchyard  without  lawful     3.  Church- 
authority.     {Johnson  v.  Friend,  6  Jur.  N.  S.  280.)  yard. 

Persons  who  have  laid  violent  hands  on  themselves,  having  capacity        Burials. 

to  govern  themselves,  and  therefore  not  lunatics  or  persons  of  insane     

mind,  are  excluded  from  christian  burial.  (1  Burn's  E.  L.  261.) 
Attainted  felons,  and  traitors  who  die  before  execution,  are  not  ex- 
cluded. {Id.)  As  to  the  burial  of  a /e^o  de  se,  see  " Felo  de  Se," 
post,  Vol.  III. 

A  clergyman  is  not  justified  in  refusing  to  bury  the  body  of  a  pa- 
rishioner on  the  coroner's  order  for  burial,  after  the  coroner's  jury 
had  found  a  verdict  of  "  Found  drowned  and  suffocated,"  on  the 
ground  alleged  by  the  clergyman  that  he  died  in  a  state  of  intoxication. 
{Cooper  V.  Dodd,  2  Rob.  Ec.  R.  270.)  But  a  convenient  warning  of  the 
coming  of  the  body  must  be  given.  {Jb.;  Titchmarsh,  Ex  parte, 
9  Jur.  159.) 

The  clergyman  cannot  be  compelled  to  bury  the  corpse  of  any  person,  in  a  particulai' 
even  though  the  corpse  of  a  parishioner,  in  any  particular  vault,  or  P^''"' 
other  particular  part  of  the  churchyard  ;  and  the  court  have  refused  to   ™"'''="y'"'d. 
grant  a  mandamus  to  compel  Mm  to   do   so.     {Ex  parte  Blackmore, 
\  B.  &  A.  122.)      He   has  a  right  to  exercise  a  discretion   on  that 
subject.    {Id.)    The  mode  of  burial  is  a  question  purely  of  ecclesiastical 
cognizance.     (2  B.  &  A.  806.)     A  custom  that  every  parishioner  has  a 
right  to  bury  his  dead  relations  in  the  churchyard  as  near  their  ances- 
tors as  possible,  is  bad.     {Fryer  v.  Johnson,  2  Wils.  28.) 

It  seems  a  rector  cannot  grant  a  vault  in  the  church,  but  only  leave  \^^^  -^  cimvch 
to  bury  there  in  each  particular  instance.  {Bryan  v.  Whutler,  8  B.<&  O. 
288  ;  2  M.  S  B.  318.)  'Where  a  rector  granted  to  A.  B.,  by  parol,  leave 
to  make  a  vault  in  the  parish  church  and  to  bury  a  certain  corpse  tliere, 
and  that  he  should  have  the  exclusive  use  of  the  vault ;  and  afterwards, 
without  the  leave  of  A.  B.,  opened  the  vault  and  buried  another  person 
there  ;  it  was  held,  that  no  action  could  be  maintained  against  iiim  for 
so  doing  ;  for  that,  if  the  rector  had  power  to  grant  the  exclusive  \ise 
of  a  vault,  he  could  not  by  parol  do  it.     {Id.) 

The  58  Geo.  III.  c.  45,  s.  80,  provides,  that  no  burials  are  to  be  per- 
mitted in  any  church  or  chapel  erected  under  the  Act,  or  in  the  adjacent 
cemetery  at  a  less  distance  than  twenty  feet  from  the  external  walls, 
except  in  vaults  wholly  arched  with  brick  or  stone  iinder  any  church 
or  chapel,  and  to  which  the  only  access  shall  be  by  steps  on  the  outside 
of  the  external  walls,  under  the  penalty  of  fifty  pounds  upon  conviction 
before  two  justices  of  the  peace,  one  half  to  the  informer,  the  other  to 
the  poor  of  the  parish.  " 

Under  the  Burial  Acts,  (15  &  16  Vict.  c.  85,  s.  44,  and  20  &  21 
Vict.  c.  85,  s.  10,)  regulations  may  be  made  as  to  burials  in  burial 
grounds  and  vaults  by  the  secretary  of  staFe,  or  by  order  in  council. 
See  ante,  tit.  "  Burials,"  571. 

The  common  law  casts  on  some  one  the  duty  of  carrying  to  the  grave  ^xho  bound  to 
decently  the  dead  body  of  any  person  without  the  means  of  private  bury, 
burial,  and  such  duty  is,  it  seems,  cast  upon  the  householder,  in  whose 
house  the  dead  body  lies.  (See  R.  v.  Stewart,  4  P.  <fc  D.  349  ;  12  ^.  <£  E. 
773,  ante,  690.)  It  would  seem,  therefore,  however,  that  where  a  pauper 
dies  in  any  parish  house,  poor  house,  or  union  house,  that  circumstance 
casts  on  the  parish  or  union,  as  the  case  may  be,  the  duty  of  burying 
the  body,  not  by  virtue  of  the  statute  43  Eliz.  c.  2,  but  on  the  principles 
of  the  common  law.  {Id.)  But  overseers  are  not  bound  either  by 
common  law,  or  that  statute,  to  bury  a  pauper  settled  in  their  parish, 
who  dies  in  the  parish,  but  not  in  any  parish  house.  It  must  be 
observed,  that  under  the  22  Geo.  III.  c.  83,  s.  38,  (Gilbert's  Act,)  the 
expenses  of  the  burial  of  any  poor  person,  found  in  a  parish  to  which  he 
did  not  belong,  are  to  be  paid  by  the  guardians  of  the  place  where  he 
was  settled,  after  being  allowed  and  certified  by  a  justice.  But  if  the 
householder  or  parent  have  not  the  means  to  pay  for  the  burial  of  the 
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dead  body  he  is  not  obliged  to  incur  a  debt  for  the  purpose.  And 
unless  he  has  the  means  he  is  not  liable  to  an  indictment  for  a  misde- 
meanour, even  if  a  nuisance  be  created  by  allowing  the  body  to  remain 
unburied.  {Reef.  v.  Vann,  21  L.  J.  M.  0.  39  ;  2  Ben.  325.)  As  to  the 
burial  of  dead  bodies  cast  on  shore,  see  a7iie,  tit.  "  Bodies.^' 

The  burial  must  take  place  in  the  manner  and  form  as  is  prescribed 
in  the  Common  Prayer  Book.    {Can.  68.) 

By  the  rubric,  "  the  priests  and  clerks  meeting  the  corpse  at  the 
entrance  of  the  churchyard,  and  going  before  it  either  into  the  church 
or  towards  the  grave,  shall  say  as  is  there  appointed." 

It  would  seem  that  the  minister  may,  in  his  discretion,  prevent  the 
corpse  being  carried  into  the  church,  and  there  may  be  good  reason  for 
this  in  cases  of  infection.     {Steers'  P.  L.  ly  Clive,  57.) 

In  general,  in  the  absence  of  any  positive  law  to  the  contrary,  the 
mode  of  burying  the  dead  is  a  matter  of  ecclesiastical  cognizance.  In  a 
recent  case,  the  Court  of  Queen's  Bench  refused  a  mandamus  to  compel 
a  burial  in  an  iron  cofBn.  {R.  v.  Coleridge,  supra,  690.)  The  use  of  iron  in 
the  structure  of  coffins  is  not,  however,  unlawful ;  but  they  are  not  to 
be  admitted  into  the  churchyard  on  the  same  terms  of  pecuniai'y  pay- 
ment as  coffins  of  ordinary  wood.    {Gilbert  v.  Buzzard,  3  Phil.  335.) 

By  the  67th  canon,  after  the  death  of  a  party  there  shall  be  rung  no 
more  but  one  short  peal,  and  one  before  the  burial,  and  one  after  it. 

The  corpse,  when  once  buried  in  the  churchyard,  cannot  legally  be 
taken  up  to  be  deposited  in  another  place  without  a  license  from  the 
ordinary  ;  {Gibs.  454;)  or  from  the  secretary  of  state,  under  20  &  21 
Vict.  c.  81,  s.  10,  ara<e  tit.  "Burials,"  590;  except,  indeed,  incases  of 
violent  or  supposed  violent  death,  in  which  the  coroner  may  sometimes 
have  it  taken  up  for  the  purpose  of  holding  an  inquest.  (See  post,  tit. 
"  Coroner.")    As  to  the  stealing  of  dead  bodies,  see  ante,  tit.  "Bodies." 

If  there  be  an  accustomed  fee,  and  that  be  denied,  still  the  clergyman 
must  bury  the  body  of  a  parishioner  in  the  churchyard  when  required 
so  to  do.  (1  Burn's  E.  L.  268;  -Andrews  v.  Gawthorne,  Willes,  5ZG, 
recognized  by  Sir  W.  Scott  in  Gilbert  v.  Buzzard,  2  Hogg.  355.) 

As  regards  the  amount  of  the  burial  fee,  it  is  said  that  the  accus- 
tomed fee  to  the  parson  for  breaking  the  soil  in  the  churchyard  is  for 
the  most  part  3s.  4d,  and  for  the  opening  of  the  floor  of  the  chancel 
Gs.  8d.  {Degge,  146.)  A  libel  for  subtraction  of  burial  fees  was 
rejected,  the  fees  not  being  ancient  customary  fees,  nor  having  been 
settled  and  fixed  by  the  vestrymen  of  the  parish  (Marylebone)  under 
the  local  statute  51  Geo.  III.  c.  151,  s,  49,  and  it  was  held,  that  as  the 
vestrymen  had  not  exercised  the  power  given  them  by  the  49th  section 
of  that  Act,  to  settle  and  fix  a  rate  of  fees  for  the  new  burial  ground  of 
the  parish  (being  the  fees  in  question),  there  were  no  fees  legally  exist- 
ing, although  the  50th  section  of  the  Act  declares  that  the  vestrymen 
shall  not  be  enabled  to  reduce  the  rate  of  fees  for  the  new  burial  ground 
below  that  for  burials  in  the  (then)  present  cemeteries  of  the  parish. 
{Spry  V.  Marylebone,  2  Curt.  5.)  Where  application  is  made  to  the 
rector  for  leave  to  bury  in  the  church,  the  person  giving  the  license 
may  insist  on  his  own  price.  (1  Salk.  334 ;  Sleer^  P.  L.  by  Clive,  68.) 
As  to  the  party  entitled  to  the  burial  fee,  it  belongs  in  general  to  the 
minister  of  the  parish  in  which  the  body  is  buried.  It  is  said  that  it 
belongs  to  the  minister  of  the  parish  in  which  the  party,  deceased  heard 
divine  service  and  received  sacrament,  wheresoever  the  corpse  be 
buried.  (Gibs.  452.)  It  has  been  held  that  the  vicar  is  not  entitled 
either  by  the  common  or  canon  law  to  demand  a  fee  for  burying  in 
the  churchyard,  although  such  a  fee  may  be  due  by  special  custom, 
{Spry  v.  Gallop,  16  M.  S  W.  716  ;  16  L.  J  Eoc.  218),  or  by  provision  of 
some  act  of  parliament.  {Cawthorne  y.  Andrews,  Willes,  536.)  A  custom 
that  on  the  death  of  a  person  within  one  parish  and  burial  within  the 
chancel  of  another  parish,  the  same  fees  shall  be  paid  to  the  parson  and 
churchwardens  of  the  parish  in  which  the  death  took  place  as  are  pay- 
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able  for  burials  in  that  parish,  is  contrary  to  reason  and  void.   (Topsail    4  Seats  and 
V.  Ferrers,  Hob.  175  ;  and  see  1  Salk.  332.)    By  custom  about  London,        Pews  in. 

the  churchwardens  take  the  money  for  burying  in  the  church  or  church-    

yard,  and  the  parson  has  nothing  but  for  burial  in  the  chaneel.  (Anon. 
2  Show.  184.)  And  by  custom  the  fees  may  be  claimed  b}'  the  parson 
and  churchwardens  in  equal  moieties.  {LittUwood  v.  Williams,  1  Marsh. 
389  ;  6  Taunt.  277.) 

If  there  be  any  dispute  as  to  what  is  the  accustomed  fee,  or  to  whom 
it  is  payable,  that  is  triable  in  the  common  law  courts.  {Dean  and 
Chapter  of  Hxetei's  case,  1  Salk  334 ;  Spri/  v.  Emperor,  Q  M.  &  W.  639 ; 
see  Bryant  v.  Foot,  2  Z.  R.  Q.  5. 161 ;  36  L.J.Q.  B.  65.)  But  supposing 
an  immemorial  custom  to  pay  a  iixed  fee  for  burial  as  a  surplice  fee 
(which  is  essential  to  make  it  legal)  ^had  been  established,  the  proper 
remedy  against  the  party  liable  to  pay  it  for  non-payment,  seems  to  be 
in  the  spiritual  court,  (bean  of  Exeiei's  case,  uhi  sup. ;  Spry  v.  Gallop 
sup.) 

Where  a  parish  is  divided  into  two  or  more  distinct  and  separate 
parishes  or  districts,  under  the  58  Geo.  III.  c.  45,  the  curate  of  the 
district  becomes  entitled  to  the  burial  fees  upon  the  death  of  the  then 
incumbent.  {Edgell  v.  Burnaby,  8  Exch.  788  ;  23  L.  J.  Ex.  65.)  But 
if  an  ecclesiastical  district  is  created  out  of  a  parish,  under  the  59 
Geo.  III.  c.  134,  it  is  under  the  control  of  the  incumbent  of  the  parish,, 
and  unless  the  fees  are  specially  assigned,  it  would  seem  that  the 
incumbent  of  the  parish  retains  them.  {lb)  And  the  fees,  dues,  and 
profits  belonging  to  the  parish  clerk  or  sexton,  which  should  arise  in 
any  such  district  or  division  of  any  parish,  are  recovei-able  by  the 
clerks  and  sextons  of  each  of  the  divisions  respectively  of  the 
parish  to  which  they  shall  ba  assigned,  under  the  59  Geo.  III.  c.  134 
s.  10  ;  but  this  provision  does  not  apply  to  a  district  chapel  or  chapelry 
created  under  the  16th  section  of  the  59  Geo.  III.  c.  134.  {Roberts  v. 
Aulton,  2  H.chJV.  432 ;  26  L.  J.  Ex.  380.)  And  as  to  consolidated 
chapelries  under  8  &  9  Vict.  c.  70,  see  s.  10  of  that  Act. 

As  to  fees  for  burials  in  burial  grounds  within  the  Burial  Acts,  see 
ante,  tit.  "Burials." 

Nothing  in  the  Registration  of  Births,  Deaths,  &c..  Act,  is  to  affect 
the  rights  of  any  oificiating  minister  to  the  fees  then  usually  paid  for 
burials,  &c.     (6  &  7  Will.  IV.  c.  86  ;  see  tit.  "Registers,"  post,  Vol.  V.) 


IV.  Seats  anU  letos  in. 

By  the  general  law  and  of  common  right  all  the  seats  and  pews  in  a  ParisMoners  a, 
parish  church  are  the  common  property  of  the  parish;  they  are  for  the  g*"*,°™ 
use  in  common  of  the  parishioners,  who  are  all  entitled  to^  be  seated 
orderly  and  conveniently  without  payment,  so  as  best  to  provide  for  the 
accommodation  of  all.  {Blake  v.  Usborne,  3  Hagg.  733 ;  Fuller  v.  Lane, 
2  Add.  425;  Walter  v.  Sumner,  1  ffagg.  Rep.  317;  Wats.  c.  39;  Fitt- 
man  v.  Bridger,  1  Phill.  323  ;  HawJcins  v.  Compeigne,  3  Phill.  11 ; 
Hawkins  v.  Coleman,  3  Phill.  16.)  That  is  to  say,  every  parishionerhas 
a  right  to  a  sitting  for  himself  individually  ;  not  to  a  pew,  which  might 
accommodate  several  persons.  {Blake  v.  Usborne,  3  Hagg.  733 ;  Re 
Pews  of  St.  Columb,  8  L.  T.  N.  S.  861.) 

Non-parishioners,  whether  extra-parochial  or  residing  in  another  Non-pai-ishlonera, 
parish,  have  no  such  rights  ;  and  directly  an  occupier  of  a  pew  ceases 
to  be  a  parishioner,  his  right  to  the  sitting,  how  valid  soever  during  his 
continuance  in  the  pai'ish,  at  once  ceases  and  determines.  {Fuller  v. 
Lane,  2  Add.  42.t  ;  Byerly  v.  Windits,  5B.&G.ld;  1  D.  <h  R.  564,  1 
Gibs.  Cod.  197  ;  Re  Pews  of  St.  Columb,  8  L.  T.  N.  S.  861.) 

By  the  43  Geo.  III.  c.  108,  s.  5,  in  every  parochial  church  or  chapel  free  seats, 
hereafter.ereeted,  ample  provision  shall  be  made  for  decent  and  suitable 
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accommodation  of  all  persons  soever  entitled  to  resort  thither,  whose 
circumstances  may  render  them  unable  to  pay  for  the  same. 

See  the  Arts  relating  to  the  building  and  promoting  the  building  of 
additional  churches  in  populous  parishes  for  the  several  provisions 
relating  to  pews  and  free  seats  in  such  churches  ;  see  also  1  Bum's 
Ec.  Law,  tit.  "  Church." 

Although  parishioners  have  the  right  to  be  seated  orderly  and  con- 
veniently, they  are  not  at  liberty  to  choose  and  take  what  seats  they  like  ; 
the  distribution  of  seats  among  them  rests  in  the  ordinary  or  bishop,  who 
may  place  and  displace  whomsoever  he  pleaseth,  and  which  authority  he 
in  general  exercises  by  the  chui-chwardens.  (See  ^Vats.  c.  39  ;  2  Roll.  Ah. 
288  ;  Reynolds  v.  Monkton,  2  M.  &  Boh.  384  ;  Pettman  v.  Bridger,  1  Phill. 
316,323;  Groves  v.  Sector  of  Hornsey,  1  Baqg.  Cons.  G.  194.)  The 
distribution  of  seats  rests  with  the  churchwardens  as  the  officers,  and 
subject  to  the  control  of  the  ordinary.  {WylUeY.  Mott,  1  Bagg.  Ecc.  C. 
33  ;  3  Phill.  516,  n.)  Neither  the  minister  nor  the  vestry  have  any  right 
whatever  to  interfere  with  the  churchwardens  in  seating  and  arranging 
the  parishioners,  as  is  often  erroneously  supposed ;  at  the  same  time, 
the  advice  of  the  minister,  and  even  sometimes  the  wishes  of  the  vestry, 
may  be  fitly  invoked  by  the  churchwardens,  and  to  a  certain  extent 
may  be  reasonably  invoked  in  this  matter.  The  parishioners  have  a 
claim  to  be  seated  according  to  their  rank  and  station,  but  the  church- 
wardens are  not,  in  providing  for  this,  to  overlook  the  claims  of  all  the 
parishioners  to  be  seated,  if  sittings  can  be  afforded  them.  (Fuller  v. 
Lane,  %  Add.  425  ;  Blake  v.  Usborne,  3  Sagg.  733  ;  Re  Pews  of  St. 
Columh,  8  L.  T.  N.  S.  861.)  By  custom  the  churchwardens  may  have 
the  ordering  the  seats,  to  the  exclusion  of  the  ordinary,  which  custom 
prevails  in  London.  {Wats.  c.  39  ;  and  see  Presgrave  v.  Churchwardens 
of  Shrewsbury,  1  Salh.  167  ;  2  Rol.  Rep.  24  ;  Gihs.  198.) 

The  parishioner's  right  upon  allocation  of  a  pew  is  merely  an  easement, 
and  he  has  no  right  to  exclude  others  from  it  if  he  and  his  family  do 
not  occupy  the  entire  of  it.  The  churchwardens  have  a  right  to  fill  all 
the  pews,  even  those  allocated  to  parishioners,  for  no  man  has  a  right 
to  keep  a  pew  unoccupied.     {Re  Peios  of  St.  Columh,  8  L.  T.  N.  S.  861.) 

Where  a  local  statute  enacted  that  the  vestrymen  of  the  parish  should 
set  out  and  appropriate  such  a  number  of  seats  for  the  gratuitous 
accommodation  of  the  poor  of  the  said  parish  for  the  time  being,  and 
also  of  such  other  pews  or  seats  for  the  use  of  the  parishioners  of  the 
said  parish  as  the  said  vestrymen  should  think  necessary,  proper  and 
convenient,  it  was  held  that  the  enactment  was  imperative  upon  the 
vestrymen,  and  empowered  them  to  set  out  and  appropriate  the  pews 
(other  than  those  of  the  poor)  without  restriction,  and  not  subject  to  the 
superintendence  of  the, ordinary.     {Spry  v.  Flood,  2  Curt.  356.) 

The  parson  or  rector  impropriate  is  in  general  entitled  to  the  chief 
seat  in  the  chancel,  {Hall  v.  Ellis,  Noy,  133  ;  Johns.  264,)  unless  by 
prescription  it  is  in  another.  {Spry  v.  Flood,  2  Cu7't.  356.)  In  some 
places  where  the  parson  repairs  the  chancel,  the  vicar  by  jirescription 
claims  a  right  of  a  seat  for  his  family  there.  {Johns.  242,  243.)  It  is  a 
groundless  notion  with  impropriators,  that  they  have  the  same  right  in 
the  great  chancel  that  a  nobleman  hath  in  a  lesser.  (1  Rum's,  E.  L. 
864.)  The  ordinary  may  grant  permission  to  other  parishioners  to  have 
pews  in  the  chancel.  {Per  Bayley,  J.,  in  Clifford  v.  Wide,  1  B.  &  A. 
498  ;  and  see  Morgan  v.  Curtis,  3  M.  <b  Ry.  489 ;  Grifin  v.  Dighton,  5 
B.  S  8.  108 ;  33  L.  J.  Q.  B.  29,  181.) 

The  right  of  the  parishionei-s  to  the  common  use  of  seats  and  pews 
may  be  excluded,  as  also  the  right  of  the  ordinary  or  churchwardens  to 
dispose  of  them  where  an  individual  has  acquired  an  exclusive  right  to 
a  seat,  or  a  priority  in  a  seat  or  to  a  pew  hy  faculty,  or  by  prescription, 
which  presupposes  a  faculty  to  have  existed  time  out  of  mind;  the 
faculty  itself  being  lost.  (See  Rol.  Abr.  288  ;  Gibs.  221  ;  Wyllie  v. 
Mott,  1  Hagg.  Ecc.  C.  39  ;  Carlefon  v.  Button,  Noy,  78.)    It  is  plain  that 
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by  the  general  law  there  is  no  such  thing  as  property  in  a  pew  or  seat.    4.  Seats  and 
(See  Hawkins  v.  Compeigne,  3  Phill.  16.)     But  by  statute  there  may  be.       Pews  m. 
(Hinde  v.  Chorlton,  2  L.  R.  0.  P.  104  ;  36  L.  J.  0.  P.  79.)  

A  faculty  cannot,  it  seems,  be  granted  for  a  seat  or  pew  to  A.  and  By  faculty. 
Ms  heirs  absolutely,  or  to  a  person  in  respect  of  a  particular  estate,  for 
the  seat  or  pew  does  not  belong  to  the  person,  but  to  the  house.  {Brahin 
V.  Tradem,  Poph.  B.  140 ;  Langley  v.  Ghiiie,  Ld.  Raym.  246 ;  2  Roll.  Ah. 
287  ;  Qihs.  221.) 

A  faculty  is  not  good  if  it  goes  to  the  extent  of  allowing  a  non- 
parishioner  a  pew  or  seat  in  the  church.  [Fuller  v.  Lane,  2  Add. 
426.)  But  this,  according  to  another  case,  is  incorrect.  (See  Lousley  v. 
Hayward,  1  Y.  &  J.  583.)  The  former  decision,  however,  seems  the 
most  satisfactory  one,  and  more  particularly  if  the  pew  be  in  the  hody 
of  the  church,  and  has  been  lately  upheld.  {Re  Pews  of  St.  Colurnh, 
ubi  sup.) 

There  may,  it  seems,  be  a  faculty  for  exchanging  seats  in  a  chtirch 
which  are  annexed  to  particular  houses.  (See  per  Lord  £eny on,  1  T. 
Rep.  431.) 

At  the  present  day,  ordinaries  are  bound  not  to  issue  faculties  appro- 
priating pews  to  individuals  unless  under  special  circumstances.  (See 
Woollocombe  v.  Ouldridge,  3  Add.  1.) 

On  the  expiration  of  a  faculty,  limited  to  a  certain  period,  the  right 
of  the  parishioners  to  the  pews,  the  subject  of  such  faculty,  revives. 
{Blake  V.  Usborne,  3  Hagg.  733.) 

The  exclusive  right  to  a  seat  or  pew  by  prescription  is  founded  on  the  jy  prescription. 
supposition  that  the  right  was  acquired  at  some  distant  period  out  of 
memory  by  a  faculty,and  that  the  faculty  itself  has  been  lost,  and  the  right 
claimed  must  be  such  as  could  have  been  granted  by  a  faculty.  {Byerly  v. 
Windus,  5B.SC.  1 ;  Walter  v.  Gunner,  1  Hagg.  Const.  314 ;  Re  Pews  of  St. 
Cohimb,  8  L.  T.  N.  S.  861.)  The  right  to  the  seat  or  pew  cannot  be  claimed 
by  prescription  as  appendant  or  belonging  to  land  ;  but  it  must  be  laid  as 
belonging  to  a  house,  in  respect  to  the  inhabitancy  thereof.  (1  IFood's 
Inst.  b.  1,  c.  7.)  The  right  to  a  jjew  annexed  by  prescription  to  a  mes- 
suage cannot  be  severed  from  the  occupancy  of  the  messuage,  but  it 
passes  with  the  messuage,  the  tenant  of  which  has,  for  the  time  being, 
dejure,  the  prescriptive  right  to  the  pew.  {Fuller  y.  Lane,  2  Add.  425  ; 
Byerly  v.  Windus,  6B.&G.1;  Re  Pews  of  St.  Golumb,  8  L.  T.  N.  S.  861.) 
Nor  can  it  be  claimed  by  length  of  possession  only,  without  claiming  it 
as  appurtenant  to  a  messuage.  {Stocks  v.  Booth,  1  T.  R.  428  ;  Main- 
waring  V.  Giles,  5  B.  <&  A.  356  ;  Woollocombe  v.  Ouldridge,  3  Add. 
Rep.  6.)  It  would  seem  that  the  Prescription  Act,  (2  &  3  Will.  IV. 
c.  71,)  does  not  apply  to  a  right  to  a  seat  or  pew. 

As  to  what  is  sufficient  evidence  of  the  prescriptive  right,  it  seems 
that  the  strongest  proof  of  it  is  the  building  and  repairing  and  using 
the  seat  or  pew  time  out  of  mind  ;  and  such  proof  seems  absolutely 
necessary  to  support  the  right  against  the  ordinary,  against  whom  a 
consideration  must  be  shown.  {Pepper  v.  Barnard,  12  L.J.  Q.  B.  361 ; 
see  per  Lord  Stowdl,  in  Walter  v.  Gunner,  1  Hagg.  322 ;  Pettman  v. 
Bridger,  1  Phil.  E.  G.  325  ;  Woollocombe  v.  Ouldridge,  3  Add.  6 ;  Gibs. 
221  ;  2  Roll.  Ab.  228 ;  Rogers  v.  Brooks,  1  T.  B.  431,  n.)  What  might 
be  the  effect  of  very  long  occupancy  where  no  repairs  have  been  neces- 
sary, seems  undecided.  {Pettman  v.  Bridger,  supra ;  Enapp  v.  St. 
Mary  WiUesden,  2  Rob.  Ecc.  R.  358.)  Where  the  prescription  is  inter- 
rupted, the  jury  are  not  bound  to  presume  a  faculty  from  long  undis- 
turbed possession.     {Morgan  v.  Curtis,  3  M.  S  R.  389.) 

As  against  a  wrong  doer,  less  evidence  of  the  right  is  required  ;  and 
it  has  been  held,  that  proof  of  possession  for  thirty-six  years,  where  the 
pew  was  claimed  as  appurtenant  to  a  house,  was  sufficient.  {Rogers  v. 
Brooks,  1  T.  R.  431  (n).  )  The  church  in  that  case  had  been  re-built 
above  thirty  years  before,  and  the  plaintiff  had  been  put  into  possession 
by  the  clergyman  and  parish  officers,  and  had  locked  up  the  pew.     So 
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Pews  m.       church  for  thirty  years  was  held  presumptive  evidence  of  a  prescriptive 

right  to  the  pew  in  an  action   against  a  wrong  doer.    iOriffith  v. 

Mathews,  5  T.  B.  296.)  But  where  it  appeared  that  the  seat  itself  had 
been  made  thirty-five  years  ago  for  the  accommodation  of  the  plaintiff, 
and  to  put  an  end  to  a  dispute  between  two  families,  this  proof  was 
holden  to  rebut  the  presumption  which  would  otherwise  arise  from  so 
long  a  possession.  {Id. ;  and  see  Walter  v.  Qunner,  1  Hagg.  Cons.  C.  322.) 
An  old  enti-y  in  a  vestry  book,  signed  by  the  churchwardens,  stating 
that  a  pew  had  been  repaired  by  A.  in  consideration  of  his  using  it,  is 
evidence  for  a  person  claiming  the  pew  under  A.  {Price  v.  Littlewood, 
3  Camp.  288.) 

The  seats  cannot  be  sold  nor  let  without  a  special  Act  of  Parliament. 
{Wylliex.  Matt,  1  Hagg.  Ecc.  C.  29  ;  see  Blake  v.  Ushorne,  3  Hagg.  726.) 
And  where  a  parishioner  has  a  pew  allotted  to  him,  he  cannot,  on  his 
ceasing  to  be  a  parishioner,  let  the  pew  with,  and  thus  annex  it  to,  his 
house ;  but  it  reverts  to  the  disposal  of  the  ordinary.  (See  Wyllie  v. 
Mott,  supra.)  And  persons  having  pews  appurtenant  to  their  houses 
cannot  let  them  to  non-resident  persons,  and  thus  by  contract  defeat 
the  general  right  of  the  parish.  (  Walter  v.  Gunner,  1  Hagg.  Cons.  C.  317, 
319.)  But  if  a  faculty  be  annexed  to  a  messuage,  it  may  be  transferred 
with  the  messuage  to  another  person.     {Stocks  v.  Booth,  1  F.  li.  431.) 

No  gift  of  a  pew  is  good  without  a  faculty.  {Tattersall  v.  Knight,  1 
PhU.  R.  237.) 

The  same  law  applies  to  a  cathedral  which  in  its  original  consecra- 
tion was  also  made  a  parish  church,  as  to  a  parish  church  proper. 
{Be  Pews  of  St.  Columh,  ubi  sup.) 

Where  a  local  statute  enacted  that  it  should  and  might  be  lawful  to 
and  for  the  said  vestrymen,  if  they  should  think  proper,  to  let  the  pews, 
(fee,  or  any  of  them  (save  and  except  the  pews  or  seats  to  be  appropriated 
for  the  gratuitous  accommodation  of  the  poor  of  the  said  parish  for  the 
time  being  as  aforesaid),  to  such  persons  only  who  should  be  inhabitant 
householders  within  the  said  parish,  it  was  held  that  the  vestrymen 
were  empowered  to  let  all  the  pews  save  those  for  the  poor,  and  conse- 
quently to  remove  the  rector  from  one  of  two  pews  of  which  he  had 
been  in  possession  from  the  time  of  his  induction,  and  to  let  it  to 
another  inhabitant  householder.  {Spry  v.  Mood,  2  Curt.  356.)  Where 
a  local  Act  authorised  the  trustees  of  a  new  church  re-built  on  the  site 
of  an  old  church,  to  sell  the  fee  simple  and  inheritance  of  the  pews  or 
seats  in  the  body  of  the  new  church,  and  enacted  that  the  pews  or  seats 
so  sold  should  be  vested  in  the  purchasers,  their  heirs,  and  assigns  ; 
and  that  thereafter  they  might  be  conveyed  by  the  proprietors  for  the 
time  being,  to  any  other  persons  being  inhabitants  or  resident  within 
the  chapelry,  and  declared  that  the  rights  of  the  rector  were  to  continue 
as  in  the  old  church,  it  was  held  that  power  only  was  given  to  grant  a 
right  to  the  use  of  a  pew  in  the  new  church  during  divine  service,  and 
not  to  convey  the  soil  and  freehold  to  a  purchaser.  {Hinde  v.  Chorlton, 
2  L.  R.  C.  P.  104 ;  36  L.  J.  0.  P.  79.) 

By  the  Church  Building  Act,  (58  Geo.  Ill,  c.  45,)  s.  65,  where  the 
bishop  orders  a  third  service  in  a  church  or  chapel,  he  may  require  the 
churchwardens  to  let  for  such  additional  service  a  proportion  of  the 
pews  of  such  church  or  chapel,  not  being  a  pew  held  by  faculty  or  pre- 
scription ;  and  before  the  consecration  of  a  church  or  chapel  under  that 
Act  pews  have  to  be  provided  for  the  minister  and  his  servants,  and 
free  seats  for  poor  persons  (s..75);  and  subscribers  to  a  church  built 
under  that  Act  are  to  have  choice  of  pews  (s.  76) ;  and  the  chxirch- 
wardens,  with  the  consent  in  writing  of  the  incumbent,  and  of  the 
patron,  and  of  the  bishop,  may  alter  the  pew  rents  (s.  78) ;  and  the 
rents  of  the  pews  are  to  be  paid  half-yearly,  at  Christmas  and  Midsum- 
mer ;  and  in  case  the  rent  becomes  in  arrear  for  three  months,  and  notice 
in  writing  shall  have  been  given  to  the  owner  or  occupier  of  the  pew, 
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the  churchwardens  may  take  possession  of  the  pew,  and  let  or  sell  the   4.  Seats  oMdj 
same  for  the  purpose  of  recovering  the  arrears  (s.  79).  Pews  in. 

The  churchwardens  or  chapelwardens  of  a  church  or  chapel  built  or  

provided  under  the  Church  Building  Acts  (58  Geo.  III.  c.  45  and  59  I^™t8. 
Geo.  III.  c.  124),  when  directed  by  the  bishop  of  the  diocese,  or  with 
the  consent  of  the  patron  and  incumbent,  and,  in  cases  where  the  pew 
rents  have  been  assigned  to  the  parish,  of  the  vestry  also,  may  make  such, 
alteration  in  the  pew  rents  as  shall  be  approved  with  such  consent 
(59  Geo.  III.  c.  139,  s.  31) ;  and  by  sect.  32,  the  churchwardens  or 
chapel  wardens  of  any  additional  church  or  chapel,  may  not  let  or  sell 
any  pews  or  seats,  except  to  parishioners,  during  the  time  such 
parishioners  shall  continue  to  be  inhabitants  of  the  parish ;  and  no 
sale  of  any  pew  may  be  by  public  auction  ;  and  the  rents  of  the  pews 
are  payable  in  advance,  in  the  manner  provided  by  the  Act ;  and  dis- 
continuance of  payment  for  two  half-years  is  a  cause  of  forfeiture. 
And  by  s.  33,  subscribers  to  the  church  may  be  discharged  from  pay- 
ments of  pew  rents  by  the  commissioners,  and  upon  removing  from  the 
parish  may  assign  the  remainder  of  the  term  for  which  they  are  so 
discharged,  to  a  parishioner  inhabiting  in  the  parish. 

Provisions  as  to  pew  rents  in  consolidated  chapelries  are  made  in  Consolidated 
8  &  9  Vict.  c.  70,  and  under  New  Parishes  Acts  are  contained  in  19  &  chapelries,  &c. 
20  Vict.  0.  104,  s.  678. 

The  letting  of  pews  in  churches  built  under  the  authority  of  the 
1  &  2  Will.  IV.  c.  38,  is  regulated  by  s.  4  of  that  Act. 

The  rights  of  pew  owners  upon  the  change  of  old  parish  or  district 
parish  church  for  a  new  one,  under  the  1  &  2  Vict.  c.  107,  s.  16,  and 
8  &  9  Vict.  c.  70,  are  regulated  by  those  Acts,  or  where  a  new  church 
is  substituted  for  a  part  of  a  cathedral  used  as  a  parish  church.  (See 
8  &  9  Vict.  c.  70,  s.  4.) 

Every  person  resident  within  the  limits  of  any  new  parish  or  district  Eight  to  pews  in 
formed  under  the  Church  Building  Acts,  before  the  passing  of  the  19  &  "W  parish  to  be 
20  Vict.  c.  104,  or  thereafter  to  be  formed  under  the  New  Paris!  es  „"" ^"^"h'' ''''^'' 
Acts,  6  &  7  Vict.  c.  37,  7  &  8  Vict.  c.  94,  or  19  &  20  Vict.  c.  104,  who  constituted  under 
shall  have  claimed  and  had  had  assigned  to  him  sittings  in  the  church  Church  BuUdjng 
of  such  new  parish,  shall  thereby  surrender,  as  to  any  right  that  he  may  Parishes  Acts 
have  possessed,  an  equal  number  of  sittings  in  the   church  of  the 
original  parish  or  other  ecclesiastical  disti'ict  out  of  which  such  posses- 
sion shall  have  been  taken,  unless  such  last-mentioned  sittings  be  held 
by  faculty  or  under  an  Act  of  Parliament. 

Where  the  parish  church  is  pulled  down  and  re-built  under  the  autho-  on  re-buiidine  of 
rity  of  the  59  Geo.  III.  c.  134,  s.  40,  all  persons  enjoying  any  pews  or  parish  church, 
sittings  within  the  church  taken  down  in  virtue  of  any  faculty  or  pre- 
scription, shall  have  a  pew  or  pews,  sitting  or  sittings,  as  near  as  may 
be  in  the  same  situation,  and  of  like  dimensions,  allotted  and  set  apart 
for  them  in  such  new  church. 

Under  the  23  &  24  Vict.  c.  142,  an  Act  for  making  better  pro- 
vision for  the  union  of  contiguous  benefices  in  cities,  towns,  and 
boroughs,  s.  2,  it  is  enacted,  "  If  any  commissioners  appointed  under 
this  Act  shall  report  that  it  is  not  expedient  to  carry  any  proposed 
union  into  effect,  but  that  it  would  be  expedient  to  afford  improved 
accommodation  in  one  or  more  of  the  churches  referred  to  in  such 
report  for  casual  residents  in  the  city  or  town,  and  others  not  being 
parishioners,  the  bishop  of  the  diocese  may,  in  any  such  case  in  which 
the  funds  for  the  alteration  of  the  seats  in  the  manner  "recommended  in 
such  report  shall,  within  two  years  from  the  date  of  such  report,  be 
provided  by  local  or  public  subscription,  direct  such  church  to  be  re- 
seated accordingly  ;  and  in  such  re-seating  due  provision  shall  be  made 
.for  the  appropriation  of  such  number  of  seats  as  may  be  required  for 
the  accommodation  of  all  parishioners  attending  divine  worship  in  such 
church,  and  the  churchwardens  shall  have  power  to  alter  from  time  to 
time  the  appropriation  of  such  seats^  and  to  appropriate  to  the  use  of 


698 

4.  Seats  and 
Pews  in. 


dftfiMxt^  or  aifiaprt. 


[S.  IV. 


Apportionment  of 
light  to  a  pew. 


Building  and 
repairing  by 
parish. 


Erecting  pew 
without  license. 


Pulling  down 
pews. 


parishioners  such  further  number  of  seats  as  may  be  required  by  them, 
and  all  the  seats,  both  appropriate  and  free,  under  any  new  arrangement 
made  under  this  present  provision,  shall  be  made  as  near  as  possible  of 
the  same  size  and  general  appearanne." 

Sect.  28.  "  Upon  any  union  of  benefices,  the  bishop  of  the  diocese, 
under  his  hand  and  seal,  shall,  and  he  is  hereby  authorized,  by  faculty 
.from  his  court,  to  alter  and  re-adjust  the  seats,  and  the  appropriation 
thereof,  in  the  church  of  the  united  parish,  so  that  not  less  than  one- 
half  of  the  sittings  in  such  church  shall  be  left  unappropriated,  and  the 
remainder  shall  be  placed  at  the  disposal  of  the  churchwardens  of  such 
church,  ixnder  the  control  and  direction  of  the  bishop,  for  the  use  of  the 
parishioners  of  such  united  parish,  discharged  from  all  prescriptive  and 
other  pre-existing  rights  ;  and  the  bishop  of  the  diocese,  either  upon  a 
■union  of  benefices,  or  at  any  time,  and  from  time  to  time  afterwards, 
may  cause  the  church  of  the  united  parish  to  be  re-seated,  and  may 
adjust  and  appropriate,  or  re-adjust  and  re -appropriate  the  sittings  in 
the  same  church  ;  and  all  monies  expended  and  required  for  such  pur- 
poses, and  not  provided  by  voluntary  donation,  or  in  any  other  manner, 
shall  be  deemed  incurred  by  the  bishop  in  carrying  the  provisions  of 
this  Act  into  execution,  and  shall  be  defrayed  accordingly." 

The  right  to  sit  in  a  pew  may  be  apportioned  ;  and  therefore,  where 
by  a  faculty  reciting  "  that  A.  had  applied  to  have  a  pew  appropriated 
to  him  in  the  parish  church  in  respect  of  his  dwelling-house,"  a  pew  was 
granted  to  him  and  his  family  for  ever,  and  the  owners  and  occupiers 
of  the  said  dwelling-house,  and  the  dwelling-house  was  afterwards 
divided  in  two,  it  was  held,  that  the  occupier  of  one  of  the  two  (con- 
stituting a  very  small  part  of  the  original  messuage)  had  some  right  to 
the  pew,  and  in  virtue  thereof  might  maintain  an  action  against  a 
wrong  doer.  {Harris  v.  Drewe,  9,  B.  S  Ad.  164 ;  see  also  Adams  v. 
Andrms,  15  Q.  B.  284,  1001  ;  20  L.  J.  Q.  B.  33,  39.) 

Generally  the  seats  in  churches  are  to  be  built  and  repaired,  as  the 
church  is  to  be,  at  the  general  charge  of  the  parishioners,  nnless  any 
particular  person  be  chargeable  to  do  the  same  by  faculty  or  prescrip- 
tion, which  presupposes  a  faculty  time  out  of  mind,  the  faculty  itself 
being  lost.     {Degge,  p.  1,  c.  12.) 

If  any  persons  of  their  own  heads  shall  presume  to  build  any  seat  in 
the  church  without  license  of  the  ordinary,  or  consent  of  the  minister 
and  churchwardens,  or  in  any  inconvenient  place,  or  too  high,  it  may  be 
pulled  down  by  order  of  the  bishop  or  his  archdeacon,  or  by  the  church- 
wardens, by  the  consent  of  the  parson. 

Though  more  pews  and  galleries  be  necessary,  churchwardens  cannot 
erect  them  of  their  own  head  ;  the  ordinary  must  be  consulted.  But  if 
the  incumbent,  churchwardens  and  parishioners  unanimously  agree  that 
more  pews  are  necessary,  and  that  they  shall  be  fixed  in  such  a  place, 
there  is  no  necessity  for  consulting  the  ordinary.  (Johns.  163;  Pals- 
grave V.  Churchwardens  of  Shrewsbury,  1  Salk.  167  ;  1  Burn's  E.  L.  360  ; 
and  see  Tattersall  v.  Knight,  1  Phil.  Rep.  232.) 

Pews  already  erected  cannot  be  pulled  down  without  the  consent  of 
the  minister  and  churchwardens,  unless  after  cause  shown  by  a  faculty 
or  license  from  the  ordinary,     (jarratt  v.  Stede,  3  Phil.  170.) 

Therefore  if  any  one  presume  to  cut  or  pull  down  any  seat  annexed 
to  the  church,  the  parson  may  sue  in  trespass  against  the  wrong  doer, 
though  he  formerly  set  it  up,  if  he  do  it  without  the  parson's  consent 
or  order  from  the  ordinary  ;  but  if  the  seat  be  set  loose,  he  that  built 
it  may  remove  it  at  his  pleasure.  {Degge,  pt.  1,  c.  12;  1  Bum's  E.  L. 
364,  365.) 

If  any  seats  annexed  to  a  church  be  pulled  down,  the  property  of  the 
materials  is  in  the  pai-son,  and  he  may  make  use  of  them,  if  they  were 
placed  in  the  church  by  any  one  of  his  own  head  without  legal  autho- 
rity ;  but  for  the  seats  erected  by  parishioners  by  good  authority,  it 
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seemeth  that  the  property  in  the  materiala,  upon  removal,  is  in  the    4.  Seats  and 
parishioners.    {Degge,  P.  &.  e.  12  ;  1  Burn's  K  L.  364.)  Pews  in. 

A   chapelwavden  of  a  parochial  chapelry  has  not,  by  virtue  of  his  

office,  any  authority  to  enter  the  chapel  and  remove  pews  without  the 
consent  of  the  perpetual  curate.  {Jones  v.  Ellis,  2  Y.&  J.  265.)  And 
the  perpetual  curate  of  an  augmented  parochial  chapelry  has  a  suffi- 
cient possession  whereon  to  maintain  trespass  for  breaking  and  entering 
the  chapel  and  destroying  the  pews,  even  against  the  chapelwarden. 
{Id.) 

Where  one  of  the  churchwardens,  with  another  parishioner,  acting  Alterations  in 
upon  the  resolution  of  a  vestry,  but  without  the  permission  of  the  P™'- 
rector,  and  without  any  authority  from  the  bishop  of  the  diocese,  broke 
open  the  door  of  the  church  and  proceeded  to  alter  the  position  of  the 
pulpit,  and  to  pull  down  and  re-arrange  the  seats,  it  was  held  that  he 
and  all  who  took  part  in  the  proceeding  had.  been  guilty  of  an  ecclesias- 
tical offence,  and  they  were  ordered  to  restore  what  they  had  altered 
and  to  pay  the  costs  of  the  suit,  and  the  churchwarden  had  to  deliver 
up  a  new  key  which  fitted  to  a  new  lock  on  the  door  of  the  church. 
{Dewdney  v.  Good,  7  Jur.  N.  S.  637.) 

But  trifling  alterations  in  a  pew  may,  it  seems,  be  made  without  a 
faculty  or  license  from  the  ordinary,  unless  a  private  right  is  infringed 
thereby.    {Parham  v.  Templar,  3  Phil.  527.) 

If  seats  annexed  to  the  church  be  pulled  down,  the  property  of  the 
materials  is  in  the  parson,  and  he  may  make  use  of  them  if  they  were 
placed  in  the  church  by  any  one  of  his  own  head  without  legal  autho- 
rity ;  but  for  the  seats  erected  by  the  parishioners,  by  good  authority, 
it  seems  that  the  property  of  the  materials  upon  removal  is  in  the 
parishioners.     (Degge,  pt.  1,  c.  12.) 

.   As  we  have  already  seen,  ante,  694,  the  distribution  of  seats  amongst  Eemedies  for 
the  parishioners  rests  with  the  ordinary  or  bishop,  who  may  by  himself  ^}^^^°^J'^ 
or  the   churchwardens  place  and  displace  whomsoever  he  pleaseth, 
unless  in  the  case  of  a  party  having  an  exclusive  right  to  the  seat. 
And  they  may  remove  persons  intruding  on  seats  or  pews  not  appro- 
priated to  them.     {Reynolds  v.  Monkston,  2  M.  S  Rob.  384.) 

Trespass  will  not  lie  by  an  individual  for  entering  a  pew  in  the  body 
of  the  church  because  he  has  not  exclusive  possession,  the  possession 
of  the  church  being  in  the  parson.  (Stocks  v.  Booth,  1  T.  B.  430  ;  2  Bol. 
Bep.  139.)  But  an  action  on  the  case  lies  for  the  disturbance  of  his 
right.  {Noy,  78  ;  Bu.Tton  v.  Bateman,  1  Sid.  88  ;  Mainwaring  v.  Giles, 
oB.&A.  361  ;  Pepper  v.  Barnard,  12  L.  J.  Q.  B.  361.)  And  if  the  pew 
be  in  the  chancel,  and  the  freehold  be  in  an  individual,  then  trespass 
might  lie.  (See  id)  So  trespass  will  lie  for  any  injury  doue  to  any 
personal  property  of  the  party  in  possession  of  the  pew. 

In  all  cases  of  a  faculty  and  prescriptions  for  seats  the  matter  is 
solely  determinable  at  the  common  law  ;  in  other  cases  the  ecclesiastical 
court  has  exclusive  jurisdiction.  {Degge,  pt.  1,  c.  12  ;  Wats.  c.  393 ; 
Wiicherv.  Chesham,!  Wils.  17.)  But  for  a  disturbance  of  a  seat  a  party 
may  sue  in  the  spiritual  court,  where  the  faculty  or  prescription  is  not 
denied  ;  or  the  defendant,  if  he  will,  may  admit  the  faculty  or  pre- 
scription to  be  tried  there.  (See  Jacob  v.  Dalloio,  2  Salk.  551 ;  2  Ld. 
Raym.  755  ;  \  B.  S  A.  498.) 

A  possessory  title  in  a  pew  is  svxfficient  against  a  mere  intruder. 
{Spry  V.  Flood,  2  Curt.  356. )  But  a  person  who  has  permission  from 
the  churchwardens  to  sit  in  a  pew  temporarily,  and  in  order,  by  keeping 
possession  for  the  future  tenant,  to  carry  into  effect  the  conditions  of  a 
sale  of  a  house,  with  which  the  pew  had,  for  above  a  century,  been  held 
under  an  expired  faculty,  has  no  possession  on  which  he  can  bring  a 
suit  for  perturbation  against  a  mere  intruder,  such  permission  by  the 
churchwardens  being  illegal,  as  confirming  the  sale  of  the  pew.  {Blake  v. 
Usborne,  3  Hagg.  727.) 

In  a  suit  in  the  ecclesiastical  court  for  perturbation  of  a  seat,  if  it 
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appear  that  the  churchwardens  have  acted  properly  in  displacing  the 
plaintiff,  the  court  -will  dismiss  them  ;  but  will  not  proceed  to  confirm 
the  possession  of  the  person  seated  by  them,  as  it  does  not  form  part  of 
the  question  before  the  court,  and  may  be  injurious  to  the  parish  by 
taking  tlie  pew  more  out  of  the  power  of  the  churchwardens.  {Wyllie  v. 
Mat,  1  JIagg.  Ecc.  0.  41.) 

The  ecclesiastical  court  will  admonish  a  wrong-doer  not  to  disturb 
a  person  in  possession  of  a  pew,  although  he  has  no  well  founded  title 
to  it.     {Cross  V.  Salter,  3  T.  B.  639.) . 

As  to  making  or  creating  a  noise  or  disturbance  in  a  church, and  the 
right  to  put  out  the  party  making  it,  see  post,  733,  ante,  296. 


Goods  and 
oniamenta 


Organ,  &c. 


V.  ffiooiBS  anil  ©rrtatnents  at,  antj  JBlonuments  in  a  (Si&urdj. 

With  respect  to  what  goods  and  ornaments  should  be  provided  in  a 
church,  see  1  Bxtrn's  E.  L.  368  ;  Cripps'  Laws  of  Clergy,  471,  Ed.  4. 

They  generally  belong  to  the  par'ishioners,  and  not  to  the  incumbent ; 
and  if  they  be  taken  away  or  broken,  the  churchwardens  may  bring  an 
action.     {Wats.  c.  ZQ.) 

By  the  laws  of  England  the  goods  belonging  to  a  church  may  be 
aliened  by  the  chui-ch wardens,  with  the  consent  of  the  parish.  ( Wats. 
c.  39.) 

A  person  may  give  or  dedicate  goods  to  God's  service  in  such  a  church, 
and  deliver  them  into  the  custody  of  the  churchwardens,  and  thereby 
the  property  is" immediately  changed.    {Degge,  pt.  l,c.  12.) 

And  if  a  person  erect  a  pew  in  a  church,  or  hang  up  a  bell  in  the 
steeple,  they  thereby  become  church  goods,  though  they  are  not  expressly 
given  to  the  church,  and  he  may  not  afterwards  remove  them  ;  if  he 
does,  the  churchwardens  may  sue  him.  (1  Burn's  E.  L.  377 ;  Inter 
Starkey  and  The  Churchwardens  of  Watlington,  2  Salh.  547.)  An 
organ  is  not  an  ornament;  {per  Fatteson,  J.,  R.  v.  Vicar,  t&c.,  of 
St.  Stephens  3  Jur.  255  ;)  and  in  a  parish  church  an  organ  cannot 
legally  be  erected  without  ij,  faculty,  nor  will  a  faculty  be  granted 
without  a  decree  with  intimation,  in  order  that  any  of  the  parishioners 
may  object,  on  which  objection  the  court,  considering  all  the  circum- 
stances of  the  case,  is  to  decide.  {Pearce  v.  Rector  of  Clapham,  3  Sagg. 
Ecc.  B.  13.) 

And  where  an  action  was  brought  against  the  vicar  of  a  parish  to 
recover  the  possession  of  an  organ  which  had  been  erected  in  the  parish 
church,  under  an  agreement  between  the  plaintiff,  the  maker  of  the 
organ,  and  an  occupier  of  an  estate  in  the  parish,  the  effect  of  which 
agreement  was  not  to  pass  the  property  in  the  oi-gau  absolutely  to  the 
purchaser,  but  to  give  him  a  right  of  possession  in  the  organ,  subject  to 
the  payment  of  the  purchase-monies  by  instalments,  and  leaving  the 
right  of  property  in  the  plaintiff,  and  the  defendant  kept  the  church 
locked,  and  the  plaintiff'  out,  and  so  prevented  the  removal  of  the 
organ,  not  on  the  ground  of  the  want  of  a  faculty,  but  because  he  him- 
self had  a  lien  thereon,  the  defendant  was  held  guilty  of  a  conversion  ; 
(Walker  v.  Clyde,  10  0.  B.  N.  8.  381;)  and  Erie,  C.  J.,  there  .said, 
assuming  that  a  faculty  was  needed  to  enable  the  plaintiff"  to  remove 
the  organ  from  the  parish  church,  the  want  of  a  faculty  would  not 
affect  the  right  of  the  parties  under  the  general  law. 

In  cathedrals,  organs  may  be  deemed  necessary,  and  the  ordinary 
may  compel  tlieir  erection  by  the  dean  and  chapter.  In  parish 
churches  it  is  otherwise,  and  it  might  be  proper  to  discourage  them  in 
small  or  poor  parishes.  {Jay  v.  Webber,  3  Hagg.  Ecc.  R.  8  ;  Church- 
wardens of  St.  John's,  Margate,  v.  Parishioners,  £x.  of  same,  1  Hagq. 
Cons.  C.  ]»8.)    See  Randall  v.  Cclli-ns,  (2_Zee's  Ec.  Ca.  217,)  where  the 
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application  for  the  grant  of*  a  faculty  to  erect  an  organ  in  a  parish 
church  was  refused. 

The  ordinary  is  to  judge  whether  the  circumstances  of  the  parish  offer 
an  objection  to  the  erection  of  an  organ  ;  the  parish  alone  is  to  decide 
on  any  expenses  to  be  incurred.    {Jay  v.  Webber,.  3  Hagc/.  Ecc.  R.  S.) 

A  faculty  directing  the  performance  upon  and  repairs  of  an  organ  in 
a  parish  church  to  be  paid  out  of  the  parish  rates,  would  be  legally 
objectionable,  for  the  ordinary  can  only  bind  the  parish  to  expense  for 
articles  absolutely  necessary.     {Id.) 

Even  if  the  vestry  is  unanimous,  a  clause  binding  the  parish  to  defray 
out  of  the  rates  future  expenses  for  an  article  not  necessary  ought  not 
to  be  inserted.     {Id.') 

It  is  no  sufiScient  objection  to  the  issuing  of  a  decree,  with  intimation 
to  lead  a  faculty  for  erecting  an  oi-gan  in  a  parish  church,  that  there  is 
no  provision  for  the  future  repairs,  nor  for  the  permanent  salary  of  an 
organist.     {Pearoe  v.  Rector,  So.,  of  Clapham,  3  Hagg.  Ecc.  R.  10.) 

In  Butterworth  and  Barker -v.  Walker  and  Waterhouse,  (3  Burr.  1689,) 
it  seems  to  have  been  the  opinion  of  the  Court  of  Queen's  Bench  that 
the  consent  of  the  parish  is  not  necessary  to  the  ordinary's  ordering  an 
organ  (provided  by  subscription)  to  be  erected  in  a  church  ;  and  in  this 
case  a  prohibition  was  denied. 

In  the  case  of  The  Ghitrchwardens  of  St.  John's,  Margate,  v.  The 
Parishioners,  Vicar,  dsc.  of  the  same,  (1  Hagg.  198,)  luori  Stoivell  decla,red 
that  the  law  respecting  church  ornaments  is  now  generally  understood 
and  settled.  It  was  there  said  that  the  consent  of  the  parishioners  is 
not  indispensably  necessary,  unless  to  charge  the  parish  with  any 
expense  for  the  support  of  the  ornament  after  it  has  been  put  up.  But 
if  there  be  no  charge  inciirred,  the  approbation  of  the  majority  of  the 
parishioners  is  not  necessary,  nor  the  disapprobation  binding  on  the 
ordinary.  He  then  decreed  a  faculty  for  accepting  and  erecting  an 
organ  offered  to  the  church  of  St.  John's,  Margate,  without  a  clause 
against  future  expenses  being  charged  to  the  parish,  which  was  rich  and 
populous. 

A  faculty  confirming  the  erection  of  an  organ  binds  the  parish  to 
nothing  prospectively.     {Jay  v.  Webber,  3  Hagg.  Ecc.  R.  9.) 

As  to  when  the  office  of  organist  is  not  an  annual  one,  see  R.  v.  St. 
George,  2  N.  do  M.  505  ;  ^  B.  &  A.  571.  It  is  not  a  public  office  ; 
Ifhid. ;  R.  V.  Vicar,  cfcc,  St.  Stephens,  9  Jur.  255  ;)  and  a  mandamus  will 
not  be  granted  to  compel  the  vicar,  churchwardens,  or  inhabitants 
of  a  parish, to  elect  an  organist.  {Reg.  v.  Vicar,  d:c.,  of  St.  Stephens, 
9  Jur.  255.) 

It  may  be  here  added,  that  the  minister  who  has  the  right  of  direct- 
ing the  service  may  direct  when  the  organ  shall  be  played  or  not,  and 
when  children  shall  and  shall  not  chant,  though  the  organist  is  paid 
and  the  children  managed  by  the  churchwardens.  {Hutchins  v.  Denziloe, 
3  Phil.  90.) 

If  any  superstitious  pictures  or  images  are  in  a  window  of  a  church 
or  aisle,  it  is  not  lawful  for  any  to  break  them  without  license  of  the 
ordinary ;  and  in  Prickett's  case,  Wray,  C.  J.,  bound  the  offender  to 
good  behaviour.     {Fra/ncis  v.  Ley,  Cro.  Jac.  366.) 

It  is  lawful  to  build  or  erect  tombs,  sepulchres,  or  monuments  for  the 
deceased  in  church,  chancel,  common  chapel,  or  churchyard,  provided 
it  be  done  in  a  convenient  manner  ;  (3  Inst.  102  ;)  and  by  license  of  the 
ordinary,  or  consent  of  the  parson  and  churchwardens.  {Degge,  p.  1, 
c.  12  ;  1  Stra.  576,  1000  ;  3  Burr.  1691  ;  Wood's  Inst.  94.)  And  a 
custom  for  the  churchwardens  of  a  parish  to  set  up  monuments,  &c.,  in 
a  church  without  consent  of  rector  or  ordinary,  is  illegal.  {Beckwith  v. 
Hardim^,  I  B.  cb  A.  608.) 

Monuments  may  be  set  up  in  the  aisles,  belonging  to  particular 
persons,  without  such  license  or  consent.     ( Wats.  c.  39.) 

But  then,  as  in  all  other  cases,  they  must  be  set  up  in  a  convenient 


701 

5.  Goods, 
Ornamerits, 

and 
Monuments. 


Orgauist. 


Playing  the 
organ. 


Snperatitiou.i 
pictures,  &c. 


Monuments. 


702 


(Eturci)  or  Oliiajjel. 


[s.  V. 


Bepair  of 

monumeiits. 


5.  Goods,      and  proper  maimer,  so  as  not  to  obstruct  divine  service  in  any  way. 
Ornaments,     (See  3  Inst.  202.) 

and  The  ordinary  must  be  allowed  the  proper  judge  of  that  convenienoy  ; 

Monuments,    and  if  a  monument  be  erected  in  an  inconvenient  or  improper  manner, 

he  may  decree  and  compel  a  removal  or  defacement,  without  any  danger 

of  an  action  at  law.  (See  Gibs.  453,  464  ;  Hopper  v.  Davis,  1  Lee's  Ec. 
Ca.  648  ;  Wilson  v.  M'Math,  3  PhU.  92.) 

It  seems  that  even  the  rector  cannot  grant  a  vault  in  the  church,  but 
only  leave  to  bury  there  in  each  particular  instance.  {Bryan  v. 
WhisOer,  8  B.  &  C.  288  -.^M.db  R.  318,  ante,  691.) 

And  the  lay  rector  is  not  entitled  as  of  right  to  make  a  vault  or  affix 
tablets  in  the  chancel  without  leave  of  the  ordinary,  nor  is  he  entitled 
to  a  faculty  for  such  purposes,  without  laying  before  the  ordinary  such 
particulars  as  will  afford  the  vicar  and  parishioners  an  opportunity  of 
judging  of  it,  and  satisfy  the  ordinary  that  such  vaults  or  tablets  will 
not  interrupt  the  pai'ishioners  in  the  use  and  enjoyment  of  the  chancel ; 
nor  has  the  vicar  an  absolute  veto,  though  he  may  show  cause  against 
the  grant  of  a  faculty.  Semhle,  that  the  consent  of  the  lay  rector  must 
precede  the  leave  of  the  ordinary  for  the  construction  of  a  vault  or 
the  erection  of  tablets  in  the  chancel.  {Rich  v.  Bushnell,  Clerk,  4 
Sagg.  Ecc.  JR.  164  ;  Grifin  v.  Dighton,  bB.(^S.  93, 108  ;  33  L.  J.  Q.  B. 
29, 181.) 

There  is  not  at  common  law  a  right  to  erect  even  a  flat  gravestone, 
for  mere  protection  of  the  gi-ave,  in  a  churchyard,  without  legal 
authority  of  the  ordinary,  except  a  custom  that  the  churchwardens 
shall  give  leave  for  that  purpose  be  shown  to  obtain.  {Bardin  v.  Cal- 
cott,  1  Hagg.  Cons.  V.  14—  20.) 

Monuments  once  erected  may  be  repaired  ;  for  this  is  of  public  con- 
sequence, when  their  importance  in  tracing  family  descents,  &c.,  is 
considered.  It  may  be  proper  to  apply  to  the  churchwardens,  as  the 
agents  of  the  ordinary,  for  leave  to  do  so,  but  they  are  bound  to  grant 
it  as  far  as  their  authority  extends  ;  and  if  they  do  not,  they  will  be 
liable  to  the  censure  of  the  ecclesiastical  court.  If  parties  are  not  at 
liberty  to  repair,  the  object  of  obtaining  liberty  to  erect  would  be  de- 
feated :  it  is  rather  the  duty  of  churchwardens  to  encourage  parishioners 
to  provide  that  monuments  may  be  put  in  repair,  than  to  obstruct 
others  in  doing  it ;  for  decency  and  propriety  require  that  they  should 
not  remain  in  a  state  of  ruin  and  decay.  {Id.) 
Defacing,  &&  The  defacing  of  monuments  is  punishable  by  the  common  law.  (  Year 

Book,  9  Edw.  IV.,  14,  Lady  Wich^s  case)  And  so  it  was  agreed  by  the 
whole  court,  M.  10  Jac,  in  the  Common  Pleas,  between  Corven  and 
Pym  (1  Burn's  E.  L.  379) :  and  for  the  defacing  thereof,  they  that 
build  or  erect  the  same  may  sue  at  law  during  their  lives  (as  the  Lady 
Wiche  had  in  the  case  of  the  9  Ed.  IV.)  ;  and  after  their  deceases,  the 
heirs  of  the  deceased  may  bring  the  action.    (See  Cro.  Jac.  367.)  i 

And  in  a  recent  case  it  was  held,  that  though  the  freehold  of  the 
churchyard  is  in  the  parson,  trespass  lies  by  the  erector  of  a  tombstone 
against  a  person  who  wrongfully  removes  it  from  the  churchyard,  and 
erases  the  inscription.     {Spooner  v.  Brewster,  3  Bin^h.  136.) 

So  gravestones,  winding-sheets,  coat  of  arms,  pennons,  or  other 
ensigns  of  honour,  hanged  up,  laid  or  placed  in  memory  of  the  dead, 
the  property  remains  in  the  executors,  and  they  may  have  actions 
against  such  as  break,  deface,  or  carry  them  away.  (3  Inst.  110 ;  Co. 
iktt.  18  b  ;  and  see  Hitchcoch  v.  Wolford,  5  Scott,  792.) 

It  has  been  said  that  the  churchwardens  may  sue  for  defacing  a 
monument.     {Oodb.  279  ;  1  Burn's  E.  L.  373.) 

If  monuments  be  put  up  without  the  ordinary's  consent,  he  may 
remove  them.     (Palmer  v.  Bishop  of  Exeter,  1  Stra.  576.) 

All  tombstones,  monuments,  and  monumental  inscriptions  in  a  parish 
church  pulled  down  under  the  59  Geo.  III.,  o.  134,  s.  40,  are  to  be  care- 
fully preserved  by  the  churchwardens,  and  when  the  church  is  re-built, 
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they  are  to  be  set  up  by  the  churchwardens  at  the  charge  of  the  parish,  6.  Repairs  of 
in  such  new  church,  as  near  as  circumstances  will  admit  in  the  situa-       Church. 
tions  from  whence  they  were  removed  in  the  former  church.  


VI.  iRepatts  of  ffi^uwi). 

And  herein,  as  to 

1.  Who  is  to  Bepair. 

2.  Who  may  compel  Bepairs. 


1.  Who  to  Eepair. 

Formerly  the  bishops  had  the  whole  tithes  of  the  diocese,  a  fourth  who  to  repair, 
part  of  which  in  every  parish  was  to  be  applied  to  the  repairs  of  the  Bishops, 
church,  but  upon  a  release  of  this  interest  to  the  rectors,  they  were 
consequently  acquitted  of  the  repairs  of  the  churches.     {Deqge,  pt.  1, 
c.  12.) 

And  by  the  canon  law  the  repair  of  the  church  belongeth  to  him  Eectots. 
who  receiveth  this  fourth  part ;  that  is,  to  the  rector,  and  not  to  the 
parishioners.     (1  Salk.  164.) 

But  custom  (that  is  the  common  law)  transferreth  the  burden  of  re-  Inhabitants, 
paration,  at  least  of  the  nave  of  the  church,  upon  the  parishioners,  and 
likewise  sometimes  of  the  chancel,  as  particularly  in  the  city  of  London 
in  many  churches  there,  and  this  custom  the  parishioners  may  be  com- 
pelled to  observe  where  such  custom  is.  {Lindw.  53  ;  Bishop  of  Ely  v. 
Oibbons,  4  Hagg.  156.) 

It  seems,  however,  if  a  church  fall  down,  the  parishioners  are  not 
bound  to  repair  it.     {Read's  Church  Service,  Anon.  1  Ventr.  367.) 

But  generally  the  parson  is  bound  to  repair  the  chancel ;  not  because  Who  to  repair 
the  fx'eehold  is  in  him,  for  so  is  the  freehold  of  the  church,  but  by  the  *™oel. 
custom  of  England,  which  hath  allotted  the  repairs  of  the  chancel  to 
the  parson,  and  the  repairs  of  the  church  to  the  parishioners.    {Oriffirb 
V.  Dighton,  b  B.  S  S.  93,  108 ;  33  L.  J.  §.  JB.  29, 181 ;  1  Burn's  E.  L.  350.) 

By  custom,  however,  the  parishioners  or  the  owner  of  an  estate  may 
be  liable  to  repair  the  chancel.  {Oihs.  199  ;  Leger  v.  Dean  and  Chapter 
of  Chichester,  4  Sagg.  162  ;  3  Phil.  90.) 

Where  there  is  both  rector  and  vicar  in  the  same  church,  and  no 
custom  or  order  to  the  contrary,  they  shall  contribute  in  proportion  to 
their  benefice.     (Lindw.  253.) 

And  as  rectors  or  spiritual  persons,  so  also  impropriators  are  boimd 
of  common  right  to  repair  the  church.  (Oibs.  199  ;  Anon.  3  Keb.  829.) 

The  sequestrator  of  a  rectory  is  bound  to  repair  the  chancel.  (Bishop 
of  My  V.  Oibbons,  1  Consist.  312  ;  and  see  1  &  2  Vict.  c.  106,  s.  54.) 

And  an  impropriator  of  a  rectory  or  parsonage,  though  bound  to 
repair  the  chancel,  is  also  bound  to  contribute  to  the  reparation  of  the 
church,  in  case  he  hath  lands  in  the  parish  which  are  not  parcel  of 
the  rectory.     (Davie's  case,  Oibs.  197,  221-3.) 

Generally,  however,  the  repairing  of  the  chancel  is  a  discharge  from 
contributing  to  the  repairs  of  the  church.    (Oibs.  199,  200.) 

In  Viscount  Maynard  v.  Brand,  (3  Phil.  501),  a  monition  was  issued  Chnrch  spiro. 
against  churchwardens  to  repair  and  reinstate  in  its  original  form  the 
spire  of  a  church,  which  had  been  destroyed  by  lightning. 

It  is  said,  that  the  patron  of  a  church,  as  in  right  of  the  founder,  roundatiou. 
may  prescribe  that,  in  respect  of  the  foundation,  he  and  his  tenants 
have  been  freed  from  the  charge  of  repairing  the  church.  (Degge,  pt.  1, 
•  c.  12.) 


704  ©turci^  or  Clftapel.  [s.  vi. 

6.  Repairs  of      If  there  be  a  chapel  of  ease  within  a  parish,  and  some  part  of  the 
Chxwch.        parish  have  used  time   out   of  mind,  alone,   without  others   of  the 

— —   parishioners,  to  repair  the  chapel  of  ease,  and  there  to  hear  service, 

Repairing  a  and  to  marry,  and  all  other  things,  but  only  they  bury  at  the  mother 

whm  a*diacha'rge.  church  ;  yet  they  shall  not  be  discharged  of  the  reparation  of  the  mother 

church,  but  ought  to  contribute  thereto,  for  the  chapel  was  ordained 

only  for  their  ease.     (2  Roll.  A  br.  289,  1.  50  ;  Parish  of  Ashton  v.  Castle 

Birmidge  Chapel,  Hob.  66  ;  3  Mod.  284.) 

So,  in  the  like  case,  if  the  inhabitants  who  have  used  to  repair  the 
chapel  prescribe  that  they  have  time  out  of  mind  used  to  repair  the 
chapel,  and  by  reason  thereof  have  been  discharged  of  the  reparation 
of  the  mother  church ;  yet  this  shall  not  discharge  them  of  the  repara- 
tion of  the  mother  church,  fo?  that  is  not  any  direct  prescription  to  be 
discharged  thereof,  but  is  by  reason  thereof  a  prescription  for  the  repa- 
ration of  the  chapel.     (2  Roll.  Abr.  290.) 

If  the  chapel  be  three  miles  distant  from  the  mother  church,  and 
the  inhabitants  who  have  used  to  come  to  the  chapel,  have  used 
always  to  repair  the  chapel,  and  there  marry  and  bury,  and  have 
never  within  sixty  years  been  charged  to  the  repair  of  the  mother 
church  ;  yet  this  is  not  any  cause  to  have  a  prohibition,  but  they  ought 
to  show  in  the  spiritual  court  their  exemption,  if  they  have  any,  upon 
the  endowment.  (2  Roll.  Abr.  290, 1.  10 ;  sed  vid.  Ball  v.  Cross,  1  Salk. 
165.) 

But  if  the  inhabitants  of  a  chapelry  prescribe  to  be  discharged  time 
out  of  mind  of  the  reparation  of  the  mother  church,  a  prohibition  lieth 
upon  this  surmise.  (2  Roll.  Abr.  290,  1.  22  ;  Parish  of  Aston  v.  Castle 
Birmidge  Chapel,  Hob.  67  ;  Brown  v.  Palfry,  2  Lev.  102.) 

If  there  be  a  parish  church  and  chapel  of  ease  within  the  same  parish, 
and  the  chapel  of  ease  hath  time  out  of  mind  had  all  spiritual  rights 
■except  sepulture,  and  this  hath  been  used  to  be  done  at  the  parish 
church,  and  therefore  they  who  have  used  to  go  to  the  chapel  of 
ease  have  used  time  out  of  mind  to  repair  a  part  of  the  wall  of  the 
churchyard  of  the  parish  church,  and  in  consideration  thereof,  and 
because  that  they  who  are  of  the  chapel  of  ease  have  used  time  out  of 
mind  to  repair  the  chapel  of  ease  at  their  own  costs,  they  have  been 
time  oitt  of  mind  discharged  of  the  reparation  of  the  parish  church, 
this  is  a  good  prescription  ;  and,  therefore,  if  they  be  sued  in  the 
spiritual  court  to  repair  the  parish  church  a  prohibition  lieth.  (2  Roll. 
Abr.  290, 1.  30  ;  see  1  Burn's  E.  L.  353-4.) 

See  further  as  to  who  may  be  rated  for  repairs,  ^osj,  711,  &c. 


2.  Who  mat  compel  Eepaies,  and  how  compellable. 

Who  may  compel       ^1  Canon  86,  every  dean,  dean  and  chapter,  archdeacon,  and  others, 
repairs.  which  have  authority  to  hold  ecclesiastical  visitations  by  composition, 

law  or  prescription,  shall  survey  the  churches  of  his  or  their  juris- 
diction once  in  every  three  years,  in  his  own  person,  or  cause  the  same 
to  be  done. 

And  by  the  said  canon  they  were  required  from  time  to  time  to 
certify  the  high- commissioners  for  causes  ecclesiastical  every  year,  of 
such  defects  in  any  the  said  churches,  or  as  he  or  they  should  find  to 
remain  unrepaired,  and  the  names  and  surnames  of  the  parties  faulty 
therein.  Upon  which  certificate  the  high  commissioners  were  desired 
by  the  said  canon  ex  officio  mero,  to  send  for  such  parties  and  compel 
them  to  obey  the  just  and  lawful  decrees  of  the  ecclesiastical  ordinaries 
making  such  certificates. 

But  by  the  16  Car.  I.  c.  11,  the  high  commission  court  was  abolished  ; 
so  that  the  cognizance  thereof  now  resteth  solely  upon  the  ecclesiastical- 


B.  VII.  J 


<ffii)utct  or  Qtftml- 


705 

7.  Church 
Bates. 


Churchwardens' 
duty  thereon. 


Proceedings  to 
compel  rdpaira. 


judge,  who  has  undoubted  cognizance  of  neglect  of  repair  of  the  church, 
churchyard,  &c.     (3  Bla.  Com.  92 ;  5  JRep.  66.) 

By  Canon  85,  the  churchwardens  or  questmen  shall  take  care  and 
provide  that  the  churches  be  well  and  sufficiently  repaired,  and  so  from 
time  to  time  kept  and  maintained,  that  the  windows  be  well  glazed, 
and  that  the  floors  be  kept  paved,  plain,  and  even. 

And  although  churchwardens  are  not  generally  charged  with  the 
repairs  of  the  chancel,  yet  they  are  charged  with  the  supervisal  thereof, 
to  see  that  it  be  not  permitted  to  dilapidate  or  fall  into  decay;  and 
wTien  any  such  dilapidations  shall  happen,  if  no  care  be  taken  to  repair 
the  same,  they  are  to  make  presentment  thereof  at  the  nest  visitation. 
(1  Burn's  E.  L.  357.) 

-  The  cognizance  of  the  repairs  of  the  church  and  churchyard  belong 
to  the  spiritual  court ;  (3  Bla.  Com.  92 ;  5  Bep.  66 ;)  and  the  parishioners 
^ay  be  compelled  by  that  court  to  repair  the  body  of  the  church,  and 
jAiey  might  be  excommunicated  until  it  is  repaired,  except  those  who  are 
willing  to  contribute.  {Read's  Church  Service  ;  Rogers  v.  Davenant,  1 
Mod.  194,  236.) 

As  the  cognizance  of  the  repairs  of  the  church  and  churchyard  thus   Mandamm. 
belong  to  the   spiritual  court,  the  Court  of  Queen's  Bench  will  not 
grant  a  mandamus  to  churchwardens  to  make  a  church  rate.     {B.  v. 
Ghurchu-ardens  of  St.  Peter's,  Thetford,  5  T.  B.  364 ;  ill.  v.  Wilson,  5 
J).  &  By.  602.) 

But  it  lies  to  the  churchwardens  to  assemble  a  meeting  to  inquire 
whether  it  be  fit  to  make  a  rate.  {B.  v.  Ghurchv)ardens,  dec,  St.  Margaret's, 
Westminster,  4.M.  (&  S.  250  ;  post,  708.)  And  the  churchwardens  may 
be  sued  and  censured,  or  perhaps  indicted,  if  they  improperly  neglect  or 
refuse  to  call  a  meeting  to  make  the  rate. 

And  a  mandamus  lies  to  make  church  rates  under  the  Act  for  build- 
ing new  churches,  nSticed  post,  730.  (jB.  v.  Churchwardens  of  St.  Mary, 
Lambeth,  3  B.  S  Ad.  651,  post,  730.) 


VII.  aii)urdj  Mates. 

This  subject  will  be  treated  of  under  the  following  divisions,  viz. : —     Church  rates. 

1.  Who  may  make  them,  and  the  Steps  preliminary  to  the  making, 

705. 

2.  yVho  and  what  to  be  Assessed,  and  the  Manner  of  making  and 

levying  the  Assessments,  710. 

3.  Form  of  Assessment,  718. 

4.  Mode  of  levying  a  Bate  made  before  August,  1868,  719. 

5.  Appeal  against  it,  725. 

6.  Church  Bates  under  Acts  for  building  New  Churches,  726. 


1.  Who  mat  make,  and  steps  preliminary  to  making. 

The  obligation  upon  the  parishioners  to  support  the  church,  and  cause  origin  of  church 
the  necessary  repairs  to  be  effected,  originated  in  very  early  times,  even  ™'^' 
so  far  back  as  the  days  of  our  Saxon  ancestors ;  (Dr.  I/iishington,  in 
Medland  v.  Paine,  4  Jur.  N.  S.  1284  ;)  but  by  the  authority  of  all  writers 
on  the  general  canon  law,  the  repairs  of  the  whole  of  the  parish  church, 
both  of  the  body  and  the  chancel,  fell  originally  upon  the  rectors  or 
owners  of  the  tithes.     {Cripps'  Laws  of  C.  498.)    At  what  period  the 
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transferring  of  this  burthen  from  the  tithes  to  the  parishioners  took 
place,  cannot  now  be  ascertained,  (ib.,)  but  it  can  be  carried  back  to  a 
time  before  the  Conquest. 

It  has  been  long  established  that,  to  repair  the  body  of  the  parish 
church,  and  to  provide  things  necessary  for  the  performance  of  divine 
service  therein,  is  a  common  law  duty  of  the  parishioners  which  they 
are  compellable  by  ecclesiastical  censures  to  perform  ;  and  since  Veley  v. 
Bwder,  (12  A.  &  E.  233,  265,)  it  is  clearly  settled  that  if,  in  order  to 
perform  that  duty,  a  church  rate  is  to  be  made,  the  only  legal  mode  of 
making  it  is  at  a  duly  convened  vestry  by  the  order  of  the  majority  of 
those  parishioners  who  are  there  present.  But  if  the  majority  present 
at  a  vestry  duly  assembled  for  the  purpose  of  making  a  church  rate 
refuse  to  make  any  rate,  and  proclaim  to  all  the  others  their  refusal  to 
do  so,  grounding  their  refusals  on  reasons  which  showed  that  their 
determination  was  to  refuse  in  any  manner  to  concur  in  enforcing  la 
compulsory  means  the  repair  of  a  church,  aTate  made  with  the  concuw 
rence  of  all  the  minority  of  the  meeting  is  invalid.  {Gosling  v.  Vehy,  4 
M.  of  L.  Gases,  679.)  The  facts  of  that  case  were,  that  the  parish 
church  of  Braintree  was  and  long  had  been  in  need  of  urgent  repair ; 
that  on  several  occasions  a  church  rate  had  been  refused  in  vestry ; 
that  a  monition  was  issued  in  obedience  to  which  a  vestry  assembled, 
at  which  the  vicar  of  the  parish  presided,  and  a  survey  of  the  repairs 
and  an  estimate  of  the  expenses  were  produced  and  read  by  the  church- 
wardens ;  that  the  necessity  for  the  repairs  was  not  denied.  One  of  the 
chui'chwardens  proposed  a  rate  of  two  shillings  in  the  pound,  which 
motion  was  seconded  by  a  parishioner,  and  thereupon  an  amendment 
was  moved  by  a  parishioner,  and  seconded  by  another,  to  the  effect  that 
all  compulsory  payment  for  the  support  of  religious  fabrics  and  services 
was  bad  in  principle,  and  ought  to  be  refused.  A  show  of  hands  was 
taken  upon  this  amendment,  and  a  great  majority  of  the  parishioners 
and  ratepayers  then  present  was  declared  by  the  chairman.  As  the  fact 
was  to  be  in  favour  of  the  amendment,  which  was  thereupon  declared 
to  be  carried,  no  poll  was  demanded.  The  question  was  then  asked  if 
any  other  amendment  was  proposed,  or  any  other  proposition  for  a  rate 
offered,  but  no  answer  was  given  or  jDroposition  offered ;  thereupon,  at 
the  same  vestry,  while  the  parishioners  continued,  the  churchwardens 
and  others  of  the  parishioners  there  made  a  reasonable  rate,  which  was 
signed  by  them  and  by  the  vicar,  and  it  was  held  that  this  rate  was 
invalid.  Since  that  decision,  therefore,  it  must  be  taken  to  be  the  law 
that  a  church  rate  is  a  voluntary  payment  dependent  upon  the  will  of 
the  majority  of  the  ratepayers  in  the  parish.     {Cripps'  L.  G.  520,  ed.  4.) 

If  the  vestry  have  passed  a  resolution  for  a  church  rate,  and  nothing 
more  was  done  in  vestry,  the  rate  is  good,  if  made  by  the  church- 
wardens themselves  in  pursuance  of  that  resolution,  and  is  a  just  and 
equal  rate  in  accordance  therewith.     ( IVhite  v.  Beard,  2  Gurt.  480.) 

If  a  rate  is  proposed,  and  an  amendment  moved  practically  a  negative 
of  the  original  motion,  and  the  amendment  is  carried,  and  a  poll  there- 
upon taken  upon  the  motior.  and  amendment,  and  the  motion  is  then 
carried,  the  rate  is  duly  made,  and  there  is  no  necessity  for  taking  a 
poll  on  the  original  motion  separately.  {Beg.  v.  Roberts,  3  B.  S  S.  495  ; 
32  L.  J.  M.  G.  153  ;  Ex  parte  Stevens,  16  J.  P.  632.)  It  is  sufficient  if, 
by  the  course  of  proceeding  adopted,  the  sense  of  the  parishioners  is 
fairly  taken  without  following  any  strict  formality.    (Ib.) 

The  mode  of  carrying  the  law  into  effect,  and  that  the  usual  and 
ordinary  mode,  which  is  free  from  all  possible  exception,  is  this,  viz., 
that  the  churchwardens,  whose  duty  it  is  to  raise  the  money  for  the 
repair  of  the  church,  and  to  make  the  repaii-s,  should  convene  the 
parishioners  together  by  due  notice,  and  the  majority  of  those  who  are 
so  assembled  should  make  an  order  for  a  rate,  which  will  bind  the 
whole  parish.     {Ib.) 

The  churchwardens  who  are  sworn  in,  and  act,  are  churchwardens  de 
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facto,  and  are  competent  to  convene  a  vestry  for  laying  a  churcli  rate. 

{Beg.  V.  Inhabitants  of  8t.  Clement's,  12  A.  S.  E.  177.)  ___^__ 

By  the  7  Will.  IV.  &  1  Viet.  c.  45,  s.  2,  all  proclamations  and  notices  ■ 

heretofore  made  or  given  in  churches  or  chapels  during  or  after  divine 
service  shall  be  reduced  into  writing,  and  copies  thereof,  either  in 
■writing  or  in  print,  or  partly  in  writing  and  partly  in  print,  shall  pre-  Notice  for  such 
viously  to  the  commencement  of  divine  service  on  the  several  days  on  '^I^'  ^°'^ '"  ^^ 
which  such  notices  have  heretofore  been  made  or  given  in  the  church 
or  chapel  of  any  parish  or  place,  or  at  the  door  of  any  church  or  chapel, 
be  aflSxed  on  or  near  to  the  doors  of  all  the  churches  and  chapels 
within  such  parish  or  place ;  and  by  s.  .3,  no  notice  of  holding  a  vestry 
shall  be  affixed  on  the  principal  door  of  such  church  or  chapel  unless 
the  same  shall  previously  have  been  signed  by  a  churchwarden  of  such 
church  or  chapel,  or  by  the  rector,  vicar,  or  curate  of  such  parish,  or 
by  an  overseer  of  the  poor  of  such  parish  ;  but  that  every  such  notice 
so  signed  shall  be  affixed  on  or  near  to  the  principal  door  of  such 
church. 

The  effect  of  this  statute  is  to  substitute  for  j)ublic  verbal  notice,  in 
the  parish  church,  a  public  written  notice  on  the  most  usual  or  principal 
door  of  each  of  all  the  churches,  parochial  chapels,  or  chapels  at  ease,  in 
the  same  district.  Whether  it  extend  to  proprietary  chapels  or  private 
chapels  is  not  determined,  but  probably  it  does  not.  (Orrmrod  v. 
Chadwick,  16  M.  S  W.  367  ;  16  L.  J.  M.  G.  143.)  The  notice  need  not 
be  affixed  on  or  near  all  the  doors  of  the  church  or  chapel.  (15.)  The 
fact  that  the  notice  was  affixed  not  to  the  door  itself,  but  on  the  side 
panels  of  the  porch  to  the  door  is  immaterial.  {Edwards  v.  Hatton, 
35  L.  J.  Ecd.  Oas.  4.)  A  public  chapel  which  had  fallen  into  decay,  and 
had  not  been  used  for  divine  service  for  twelve  years,  and  in  the  place 
whereof  a  new  church  had  been  consecrated  and  used  during  that 
period  for  that  purpose,  is  not  a  church  or  chapel  within  the  meaning 
of  the  Act,  notwithstanding  burials  occasionally  took  place  in  its  church- 
yard, and  christenings  within  its  walls,  and  parochial  meetings  con- 
tinued to  be  held  there.  {lb.)  Nor  is  a  school-house  in  which  service 
is  celebrated  on  Sundays  by  regular  ministers  of  the  Church  of 
England  within  a  township  a  church  or  chapel  within  the  Acts.  {lb.) 
Chapels  of  dissenters,  though  duly  licensed,  are  not  within  the 
Act.     {lb,) 

A  notice  stating  that  the  churchwardens,  overseers,  and  other  prin- 
cipal inhabitants  of  this  parish  are  requested  to  meet  in  the  vestry  on  a 
particular  day  and  hour  to  examine  the  churchwarden's  accounts,  and 
grant  a  rate,  was  deemed  a  valid  notice  of  a  vestry  meeting  to  grant  an 
ordinary  church  rate.  {Rand  v.  Green,  9  0.  B.  N.  S.  470;  30  L.  J.  C.  P. 
80.) 

The  58  Geo.  III.,  e.  69,  (see  for  this  Act,  tit.  "  Vestries,"  Vol.  V.,)  re-  Notice  to  be 
quires  the  notice  to  be  given  of  the  special  purpose  of  a  vestry,  and  it  ^'g^^afom-pose 
was  held  that  a  notice  "  to  levy  a  rate  for  the  purpose  of  defraying  the  of  a  vestry, 
expenses  incurred  by  the  churchwardens  in  and  about  the  repairing  and 
restoring  of  the  parish  church  of  the  .said  parish  of  St.  Michael,  rendered 
necessary  by  reason  of  the  late  fire  ;  or  otherwise  to  consider  the  expe- 
diency of  borrowing  the  amount  of  such  expenses  on  the  credit  and 
security  of  the  church  rates  of  the  said  parish,  pursuant  to  the  provi- 
sions of  the  statutes  of  the  58  Geo.  III.  c.  45,  or  of  the  59  Geo.  III.  c.  134, 
and  in  case  it  shall  be  expedient  to  borrow  the  amount  of  such  expenses, 
it)  authorise  the  churchwardens  to  take  the  necessary  proceedings  for 
that  purpose,  and  to  do  all  matters  incident  thereto,"  did  not  authorise 
the  vestr3'  and  churchwardens,  after  borrowing  the  money  on  the 
security  of  the  rates,  to  go  further,  and  make  a  rate  for  the  general 
expenses  of  the  parish  ;  and  a  rate  made  for  such  a  purpose  at  such 
meeting  was  invalid.     (Smith  v.  Ueighton,  8  Moore,  P.  0.  C.  179.) 

At  a  vestry  meeting  certain  plans  were  produced  for  improving  the 
parish  church,  and  were  referred  to  a  committee.    At  a  subsequent 
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vestry  their  report,  recommending  an  enlargement,  was  received  and 
adopted,  and  a  i-esolution  passed  for  borrowing  money  on  the  parish 
rates  under  the  statutes  68  Geo.  III.  e.  45,  and  59  Geo.  Ill,  c.  134,  to 
carry  the  plans  into  execution.  The  notice  of  holding  the  latter  vestry, 
published  in  pursuance  of  stat.  58  Geo.  III.  c.  69,  s.  1,  stated  the  purpose 
of  it  to  be  to  receive  a  report  from  the  church  committee,  and  to  adopt 
such  measures  as  may  appear  necessary  for  carrying  that  report  into 
execution.  This  was  held  a  sufficient  notice  of  the  intention  to  propose 
borrowing  money  on  the  church  rates  for  the  purpose  of  executing  the 
plans.  (Blunt  v.  Sarwood,  S  A.  <b  E.  610 ;  and  see  Butt  v.  Fellows, 
6Jur.  19.) 

Where  an  Act  of  Parliament  directs  a  body,  created  by  the  Act,  to 
levy  church  rates  as  often  as  required,  the  court  will  compel  them  by 
mandamus  to  levy  the  rate,  and  will  not  confine  the  writ  to  ordering 
the  body  to  assemble  for  the  purpose  of  determining  whether  they  will 
levy  the  rate  or  not.  And  this,  although  the  Act  contains  a  clause 
reserving  all  ecclesiastical  jurisdiction,  if  it  appear,  from  the  rest  of  the 
Act,  that  the  temporal  court  was  intended  to  have  at  least  concurrent 
jurisdiction.  {Reg.  v.  St.  Ma/rgat-et's,  Leicester  {Select  Vestry),  8  A.  dk  E. 
889.)  But  such  a  body  is  not  compellable  to  make  a  chiu-ch  rate  upon 
demand,  while  the  churchwardens  refused  to  state  the  necessary  amount, 
or  to  furnish  any  estimate  of  it,  or  to  give  to  the  vestry  any  information 
whereby  they  might  ascertain  it.  {Reg.  v.  St.  Margaret's,  Leicester 
{Select  Vestry),  10  A.  S  E.  730.)  And  the  court  granted  a  mandamus 
to  the  churchwardens,  overseers,  and  inhabitants  of  the  parisli,  to  call  a 
vestry  and  make  a  rate,  where  a  statute  exempting  parishioners  from 
tithe  enacted  that  the  churchwai'dens,  overseers,  and  inhabitants  were 
to  make  a  rate  in  lieu  thereof,  and  another  statute  substituted  the 
vestry  for  the  churchwardens,  and  the  vestry  refused  to  make  the  rate. 
{Reg.  V.  St.  Saviour's,  Southwarlc,  7  A.  S  E.  925.) 

But,  in  general,  a  mandamus  does  not  lie  to  churchwardens  to  compel 
them  to  make  a  church  rate.  {Rex  v.  The  Chiwehwardeixs  of  St.  Peter's, 
Tlietford,  8  T.  R.  364 ;  Rex  v.  Wilsmi,  9  B.S  G.  859.)  Though  the 
court  has  granted  a  ma/adamvas  to  assemble  for  the  purpo.se  of  con- 
sidering a  rate.  {Bex  v.  The  Chii/rchwardens  of  St.  Margaret,  4  M.  S  S. 
250.) 

Notice  having  been  given  of  a  meeting  in  vestry  for  the  purpose  of 
granting  a  church  rate,  and  that,  if  a  poll  should  be  demanded,  the 
meeting  would  be  immediately  adjourned  to  the  town  hall ;  the  meeting 
being  held  and  the  poll  demanded,  the  chairman  immediately  adjourned 
the  meeting  to  the  town  hall,  where  the  poll  was  taken.  It  was  held, 
that  the  pi-oceeding  was  regular,  no  business  having  been  interrupted 
by  it,  and  the  adjournment  being  part  of  the  original  appointment. 
The  town  hall  was  not  an  improper  place  to  take  the  poll,  by  reason  of 
its  being  private  property,  no  person  having  been  prevented  from 
voting  on  that  account.  The  time  for  taking  the  poll  being  limited  to 
eleven  hours,  such  time  was  sufficient,  if  due  diligence  had  been  used, 
785  persons  being  the  greatest  number  proved  to  have  voted  on  any 
occasion.     (Baker  v.  Wood,  1  Ourt.  507.) 

The  churchwardens  of  the  parish  of  G.  gave  notice  that  a  vestry 
should  be  held  to  make  a  rate  for  the  purpose  of  repairing  the  fabric 
of  the  parish  church ;  that  a  show  of  hands  should  be  taken  upon 
each  proposition  and  amendment  which  might  be  submitted  to  the 
meeting ;  that  if  a  poll  should  be  demanded  the  meeting  would  be 
adjourned  to  the  8th  of  July,  when  the  poll  would  be  taken  upon  all 
the  propositions,  and  amendments  made  at  such  meeting  at  one  anA-the 
same  time  ;  that  tlie  poll  should  be  kept  open  till  eight  o'clock  in  the 
evening,  when  the  poll  should  close,  and  the  chairman  declare  the 
result,  which  should  be  final  and  conclusive.  At  the  first  meeting  a 
rate  of  two-pence  in  the  pound  was  proposed,  and  an  amendment  was 
moved  that  no  rate  should  be  granted  ;  the  majority  were  in  favour  of 
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the  amendment,  and  on  a  poll  being  demanded,  the  meeting  was      7.  Church 
adjourned,  and  the  poll  taken  upon  the  day  named  upon  the  motion  and         Rates. 

amendment.     At  the  close  of  the  poll  the  chairman  declared  that  there 

was  a  majority  in  favour  of  the  motion,  whereupon  a  voter  proposed  to 
move  another  amendment,  but  was  not  allowed  to  do  so.  It  was  held 
that,  the  amendment  being  in  fact  a  negative  of  the  original  motion, 
there  was  no  occasion  to  put  the  motion  separately  to  the  meeting,  and 
that  the  proceedings  were  regular,  and  the  rate  good  ;  (JR&g.  v.  Roberts, 
3  B.  &  S.  495  ;  32  L.  J.  M.  0.  153  ;)  and  see  Tiarks  v.  Hutton,  (35  L.  J. 
Eccl.  Cas.  \\;\  L.  B.  Ecc.  270,)  where  it  was  deemed  an  irregularity 
not  to  put  an  original  motion  for  a  rate  after  an  amendment  nega- 
tiving a  rate  upon  the  taking  of  a  poll  demanded  only  on  the  amend- 
ment, though  the  original  motion  had  been  carried  in  the  first  instance, 
but  such  irregularity  was  not  sufficient  to  vitiate  the  rate. 

The  minister  of  the  parish,  if  present,  has  a  right  to  preside  at  the   cUalrraaaof. 
meeting  ;  though  he  is  not  an    essential  part  of  the  vestry.     (See 
authorities  cited,  post,  tit.  "  Vestries"  Vol.  V.)     As  to  the  power  of  the 
chaii'man  at  the  meeting,  seeposf.  Vol.  V. 

For  the  necessary  qualification  to  give  inhabitants  a  right  of  voting,  • 

see  58  Geo.  III.,  c.  69,  ss.  3,  4;  59  Geo.  III.,  c.  85,  s.  3;  14  &  15  Vict. 
c.  99,  s.  6  ;  and  see  Richardson  v.  Oladwin,  2,7  L.  J.  M.  G.  192  ;  post, 
tit.  "  Vestries,"  Vol.  V. 

Before  the  58  Geo.  III.  c.  69,  (see  tit.  "  Vestries,"  Vol.  V.,)  no  one  Voting  at, 
who  did  not  pay  church  rate  but  the  incumbent  of  the  parish  had  a  9«»lifl'»W™  ^°^- 
right  to  be  present  and  vote  at  vestry  meetings.  (Ranson  v.  Gamphin, 
2  Rob.  392 ;  Wilson  v.  M'Math,  3  PhilL  67.)  And  the  occupiers  of  church 
lands,  as  not  being  liable  to  pay  the  church  rate,  were  excluded  from 
the  vestry,  but  now  the  occupier  of  church  lands  is  entitled  to  vote  as 
an  inhabitant  under  the  above  Act.     (lb.) 

And  independently  of  the  above  statute,  there  seems  ground  for 
saying  that  those  who  are  bound  to  keep  the  chancel  in  repair,  and  are 
not  liable  to  pay  church  rate,  are  nevertheless  entitled  to  vote  in 
re.ipect  of  a  church  rate.  (lb).  So  an  inhabitant,  whether  rector, 
vicar,  or  other,  entitled  to  vote  in  respect  of  any  property,  of  whatever 
nature,  seems  entitled  to  the  whole  number  of  votes  which  the  amount 
of  his  assessment  to  the  poor  confers.     {lb.) 

By  31  &  32  Vict.  c.  109,  s.  8,  "No  person  who  makes  default  in  pay- 
ing the  amount  of  a  church  rate  for  which  he  is  rated  shall  be  entitled 
to  enquire  into  or  object  to  or  vote  in  respect  of  the  expenditure  of  the 
monies  arising  from  such  church  rate,  and  if  the  occupier  of  any  pre- 
mises shall  make  default  for  one  month  after  demand  in  payment  of 
any  church  rate  for  which  he  is  rated,  the  owner  shall  be  entitled  to 
pay  the  same,  and  shall  thereupon  be  entitled  until  the  next  succeeding 
church  rate  be  made  to  stand  for  all  purposes  relating  to  church  rates 
(including  the  attending  at  vestries  and  voting  thereat)  in  the  place  in 
which  such  occupier  would  have  stood." 

By  custom  there  may  be  select  vestries  of  a  certain  number  of  Select  vebtries. 
persons  or  delegates  chosen  by  vestry,  elected  yearly  to  make  rates,  and 
manage  the  concerns  of  the  parish  for  that  year  :  and  such  custom  is  a 
good  custom.  (Read's  Chmxh  Service  ;  Gibs.  246  ;  Sir.  428 ;  and  see 
GoUing  v.  Fenn,  1  B.  <b  C.  765  ;  Still  v.  Palfrey,  2  CuH.  902  ;  GiVbs  v. 
Flight,  3  C.  B.  581 ;  16  L.  J.  M.  G.  73 ;  and  further  as  to  select  vestries, 
"  Vestries,"  Vol.  V.) 

As  to  vestries  under  the  Acts  for  building,  &c.,  new  churches,  see 
post,  730. 

At  the  time  and  place  of  meeting,  the  minister  and  churchwardens  Proceedings  at 
ought  to   attend  ;    and  when    the   parishioners  are  assembled,  the  ^^'y- 
minister  in  such  case  is  the  proper  party  to  preside. 

The  churchwardens  ought  to  produce  an  estimate  of  what  repairs  and 
what  other  expenses  are  requisite  and  fitting  ;  but  though  the  Court  of 
Queen's  Bench  refused  a  mandamus  in  the  case  of  Reg.  v.  St.  Margaret's, 
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Leicester  (10  A.  (&  E.  730,)  to  make  a  rate  because  no  estimate  had 
been  produced,  yet  the  absence  of  an  estimate  will  not  in  all  cases 
invalidate  a  rate,  though  it  is  an  irregularity.  {Medlamd  v.  Paine,  4  /wr. 
N.  S.  1284.)  _     . 

A  rate  imposed  by  the  churchwardens  alone  where  a  meeting  of  the 
parishioners  has  been  duly  convened  in  vestry  for  the  purpose  of 
making  such  a  rate,  but  where  none  of  the  parishioners  have  thought 
fit  to  attend  and  express  an  opinion  ;  for  in  this  state  of  circumstances 
the  churchwardens,  who  may  be  assumed  to  be  parishioners  themselves, 
do  in  effect  constitute  the  majority,  or  more  properly  speaking  the 
whole  of  the  parishioners  who  are  assembled;  (per  Tindal^  C.  J.,  in 
Veky  V.  Burder,  12  A.  &  E.  300 ;)  but  where  a  select  vestry  of  a  certain 
number  is  appointed  by  Act  of  Parliament,  the  rate  must  be  made  by 
a  majority  of  that  number.     (Blacktt  v.  Blizard,  9  Bol.  851.) 

If  the  major  part  of  the  parishioners  of  a  parish  where  there  are 
four  bells,  agree  that  there  shall  be  made  a  fifth  bell,  and  this  is  made 
accordingly,  and  they'make  a  rate  for  J)aying  for  the  same,  this  shall 
bind  the  lesser  part  of  the  parishioners,  although  they  agree  not  to  it. 
(2  Boll.  Ahr.  291.)  Bells,  however,  are  not  mere  ornaments,  for  they 
are  as  necessary  as  the  steeple  itself ;  (Woodward  v.  Makepeace,  1  Salk. 
164 ;)  and  the  law  recognizes  the  bells  as  an  appendage  to  a  parish  church, 
and  by  law  the  churchwardens  are  to  have  the  custody  and  care  of 
the  belfry  in  which  the  bells  are  suspended  and  tolled. 

If  a  rate  be  illegally  imposed  by  a  commission  from  the  bishop,  which 
he  has  no  authority  to  direct,  (Gibs.  196  ;  1  Bac.  Abr.  373,)  or  other- 
wise, without  the  parishioners'  consent,  yet  if  it  be  aftex-Wards  assented 
to  and  confirmed  by  the  major  part  of  the  parishioners,  that  will  make 
it  good.     (Wats.  c.  39.) 

To  erect  or  add  any  thing  neiv  in  the  church,  as  a  new  gallery  where 
there  was  none  before,  it  seems  that  a  license  from  the  ordinary  as 
well  as  the  consent  of  the  major  part  of  the  parishioners  is  necessary. 
(Groves  v.  Rector,  dc,  of  Homsey,  1  Hagg.  Cons.  0.  188.) 

After  the  churchwardens  and  parishioners  have  agreed  as  to  what 
sum  is  fit  for  the  repairs,  they  are  to  make  au  equal  rate  for  collect- 
ing it. 

The  proper  practice,  after  the  rate  has  been  made,  is  to  apply  to  the 
ordinary  to  confirm  the  rate.  (Per  Sir  J.  Nicholl,  in  Lee  v.  Calcraft,  3 
Phil.  Ec.  Ca.  648.) 

It  seems,  however,  that  such  confirmation  is  not  essential  to  the 
validity  of  the  rate  ;  and  the  circumstance  of  its  not  being  so  confirmed 
is  no  obstacle  to  its  being  sued  upon  in  the  ecclesiastical  court.  (Knight 
V.  Gloyne,  3  Add.  Ec.  Ca.  63.) 

By  31  &  32  Vict.  e.  109,  ("The  Compulsory  Church  Bate  Abolition 
Act,  1868,")  s.  2,  "Where  in  pursuance  of  any  general  or  local  Act  atiy 
rate  may  be  made  and  levied  which  is  applicable  partly  to  ecclesiastical 
purposes  and  partly  to  other  purposes,  such  rate  shall  be  made,  levied, 
and  applied  for  such  last-mentioned  purposes  only,  and  so  far  as  it  is 
applicable  to  such  purposes,  shall  be  deemed  to  be  a  separate  rate,  and 
not  a  church  rate,  and  shall  not  be  affected  by  this  Act. 

"  Where  in  pursuance  of  any  .Act  of  Parliament  a  mixed  fund  arising 
partly  from  rates  affected  by  this  Act  and  partly  from  other  sources 
is  directed  to  be  applied  to  purposes,  some  of  which  are  ecclesiastical 
purposes,  the  portion  of  such  fund  which  is  derived  from  such  other 
sources  shall  be  henceforth  primarily  applicable  to  such  of  the  said 
purposes  as  are  ecclesiastical." 


2.  Who  and  what  to  be  assebsbd,  and  Mode  of  laying  Assessment. 

Mode  of  laying  An  order  and  direction  set  down  by  Dr.  King,    Dr.  Lewin,  Dr. 

the  assessment  in  Lyndsey,  Dr.  Hoane,  Dr.  Sweite,  Dr.  Steward,  and  others,  doctors  ef 
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the  civil  law,  to  the  number  of  thirteen  in  all,  assembled  together  in      7.  Church 
the  common  dining-hall  of  Doctors'  Commons  in  London,  touching  a         Rates. 

course  to  be  observed  by  the  assessors  in  their  taxation  for  the  repairs   

of  the  church  and  walls  of  the  churchyard  of  Wrotham,  in  Kent ;  and 
to  be  applied  generally  upon  occasion  of  the  like  reparations  to  all 
places  in  England  whatsoever  -.-^ 

1.  Every  inhabitant  dwelling  within  the  pariah  is  to  be  charged 
according  to  his  ability,  whether  in  land  or  living  within  the  same 
parish,  or  for  his  goods  there  ;  that  is  to  say,  for  the  best  of  them,  but 
not  for  both, 

2.  Every  farmer  dwelling  out  of  the  parish,  and  having,  lands  and 
living  within  the  said  parish,  in  his  own  occupation,  is  to  be  charged 
to  the  value  of  the  same  lands  or  living,  or  else  to  the  value  of  the 
stock  thereupon  ;  even  for  the  best,  but  not  for  both. 

3.  Every  farmer  dwelling  out  of  the  parish,  and  having  lands  and 
living  within  the  parish,  in  the  occupation  of  any  farmer  or  farmers,  is 
not  to  be  charged  ;  but  the  farmer  or  farmers  thereof  are  to  be  charged 
ill  pai'ticularity,  every  one  according  to  the  value  of  the  land  which  he 
ocoupieth,  or  according  to  the  stock  thereupon  ;  even  for  the  best,  but 
not  for  both. 

4.  Every  inhabitant  and  farmer  occupying  arable  land  within  the 
parish,  and  feeding  his  cattle  out  of  the  parish  is  to  be  charged  for  the 
arable  lands  within  the  parish,  although  his  cattle  be  fed  out  of  the 
parish. 

5.  Every  farmer  of  any  mill  within  the  parish,  is  to  be  charged  for 
that  mill ;  and  the  owner  thereof  (if  he  be  an  inhabitant)  is  to  be 
charged  for  his  liability  in  the  same  parish  besides  the  mill . 

6.  Every  owner  of  lands,  tenements,  copyholds,  or  other  heredita- 
ments, inhabiting  within  the  parish,  is  to  be  taxed  according  to  his 
wealth  in  regard  of  a  parishioner,  although  he  occupy  none  of  them 
himself ;  and  his  farmer  or  farmers  also  are  to  be  taxed  for  occupying 
only. 

7.  The  assessors  are  not  to  tax  themselves,  but  to  leave  the  taxation 
of  them  to  the  residue  of  the  parish.  {God.  Append.  10,  11.) 

The  party  to  be  assessed  may  be  collected  from  the  foregoing  seven  -who  to  be 
rules.     Parties  not  liable  to  the  repairs  for  which  the  rate  is  made  assessed, 
must  not  be  assessed,  and  as  to  who  such  parties  are,  see  ante,  703.) 

In  Jeffery's  case,  (5  Rep.  67,)  it  was  solemnly  adjudged  that  the  rates  Non-resideuts, 
for  the  repair  of  the  church  shall  be  laid  upon  every  occupier  of  lauds  *'^- 
in  the  parishj  although  such  occupier  live  in  another  parish ;  and  such 
person  may  come  to  the  vestries  of  the  parishioners,  and  vote  in  making 
a  rate  ;  but  he  shall  not  be  charged  towards  the  ornaments  of  the 
church,  as  for  bells,  repair  of  seats,  bread  and  wine,  clerks'  wages,  visi- 
tation charges,  and  the  like,  by  reason  of  such  lands  ;  for  that  the  pei'- 
sonal  estates  of  the  inhabitants  are  chargeable  with  every  thing  that 
doth  not  relate  to  the  fabric  of  the  church,  or  repairs  of  the  fences  of 
the  churchyard,  or  such  other  things  as  concern  the  freehold.  (And 
See  Paget  v.  Crompton,  Cro.  Ml.  657,  659  ;  2  RoU.  289,  1.  20  ;  Lindw. 
255  ;  Woodward  V.  Makepeace,  1  Salk.  164;  and  see  Lord  Tenterden's 
judgment,  in  R.  v.  Adlard,  4  B.  S  G.  778,  post,  tit.  "  Constable.") 


Though  the  poor  rate  and  church  rate  stand  on  a  totally  different  To  be  according 

■  ■        ■  ■  to  value  of 

occupafcioDs. 


footing  in  many  respects,  it  may  be  laid  down  that  all  property  assess-  *"  ^*'"'  "' 


able  to  the  poor  rate  is  assessable  to  the  church  rate,  with  the  excep- 
tion of  property  belonging  to  the  church.  (fliW  v.  Bayley  and  Has. 
Keio.,  10  Jv/r.  N.  S.  777  ;  Chesterton  v.  Farlar,  1  Oiwt.  364.)  And  it 
has  been  recently  said  to  be  consonant  to  reason  as  well  as  to  law  thiit 
the  rate  to  be  paid  by  the  occupiers  in  the  parish  should  be  made 
according  to  the  value  of  their  several  occupations,  (G-athercole,  Sc,  v. 
Wade,  May  27,  1839,  cited  in  PhUlimore's  Burn's  Eccl.  Law,  9th  ed. 
Vol.  I.,  p.  381,)  and  the  property  should  be  described  in  the  rate.  {Med- 
hnd  V.  Paim,  4  Jur.  N.  S.  1286.) 
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No  man  should  be  charged  to  repair  of  the  church  in  respect  of 
land  which  he  has  in  another  parish.  (5  Bep.  67  ;  2  Boll.  Abr.  289, 
1.  30.) 

Nor  in  respect  of  a  lighthouse.    (Rebow  v.  Bickerixm,  Bwnhv/ry,  81.) 

Where  lands  are  in  farm,  not  the  lessor,  but  the  tenant,  shall  be 
rated  and  pay.    {Oils.  221 ;  4  Mod.  148.) 

It  is  said  that  the  patron  of  a  church  as  in  right  of  the  founder  may 
prescribe  that  in  respect  of  the  foundation  he  and  his  tenants  have 
been  freed  from  the  charge  of  repairing  the  church.  (Begge,  P.  L. 
c.  12.) 

The  rectory,  or  vicarage  which  is  derived  out  of  it,  are  not  charge- 
able to  the  repair  of  the  body  of  the  church,  steeple,  public  chapels  or 
ornaments  ;  being  at  the  whole  charge  of  repairing  the  chancel.  {JDegge, 
P.  L.  c.  12  ;  Weekes  v.  Oxenden,  Freem.  B.  301 ;  17  Vhi.  577.)  But  an 
impropriator  of  a  rectory  or  parsonage,  though  bound  to  repair  the 
chancel,  must  contribute  to  the  reparation  of  the  church  in  case  he 
hath  lands  in  the  parish,  which  are  not  parcel  of  the  rectory.  {Gihs. 
197.) 

The  inhabitants  of  a  precinct  not  within  the  Church  Building  Acts, 
wherein  is  a  chapel,  though  it  is  a  parochial  chapel,  and  though  they 
do  repair  that  chapel,  are  nevertheless  of  common  right  contributory 
to  the  repairs  of  the  mother  church.  If  they  have  seats  at  the  mother 
church,  to  go  thither  when  they  please,  or  receive  sacraments,  or  sacra- 
mentals,  or  marry,  christen,  or  bury  at  it,  there  can  be  no  pretence  for 
a  discharge.  Nor  can  any  thing  support  that  plea,  but  that  they  have 
time  out  of  mind  been  discharged  (which  also  is  doubted  whether  it 
be  of  itself  a  full  discharge) ;  or  that  in  consideration  thereof  they  have 
paid  so  much  to  the  repair  of  the  church,  or  the  wall  of  the  church- 
yard, or  the  keeping  of  a  bell,  or  the  like  compositions  (which  are 
clearly  a  discharge).  (Gibs.  197  ;  1  Bxmi's  E.  L.  9th  ed.  by  Phillimore, 
383.) 

An  inhabitant  of  the  parish  of  W.  was  libelled  for  non-payment  of 
rates  imposed  for  the  repair  of  the  parish  church,  and  of  certain  chapels 
built  within  the  parish,  imder  stats.  58  Geo.  III.  c.  45 ;  59  Geo.  III. 
c.  134  ;  and  3  Geo.  IV.  c.  72.  He  declared  in  prohibition,  alleging  that 
the  rate  was  improperly  levied  on  a  part  of  the  parish  only,  excluding 
the  township  of  H.  To  this  it  was  pleaded,  that  the  chapels  were  built 
in  aid  of  the  parish  church ;  that  there  has  immemorially  been  a  chapel 
in  H.,  at  which  the  inhabitants  of  H.  have  received  all  divine  rites  and 
services  ;  that  the  costs  of  repairing  the  chapel  have  been  immemorially 
defrayed  by  the  inhabitants  of  H.,  and  no  others  ;  that  from  time,  &c., 
no  rate  for  repairing  the  parish  church  has  been  laid  on  any  person  iu 
H.  ;  and  that  the  inhabitants  of  H.  have  from  time,  &c.,  been  exempt 
from  contributing  to  the  repairs  of  the  parish  church.  The  plea  con- 
cluded with  a  traverse  of  the  allegation  of  liability  of  the  four  town- 
ships to  contribute  to  the  repair  of  the  parish  church,  and  the  plaintiff 
joined  issue  thereon.  A  verdict  having  been  given  for  the  defen- 
dants, it  was  held  on  motion  for  judgment  non  obstante  veredicto,  that 
the  court  must,  after  verdict,  intend  the  chapel  to  have  been  coeval 
with  the  church,  although  that  fact  was  not  pleaded ;  and  that  the 
chapel  and  church  being  coeval,  and  the  inhabitants  having  always 
been  exempt  from  the  church-rate,  no  rate  for  repairing  the  church 
could  now  be  imposed  u:pon  them.  {Craven  v.  Sanderson,  7  A.  <£•  E. 
880.) 

Houses  and  property  of  that  description  as  well  as  lands  are  charge- 
able, and  in  some  places  houses  only,  as  in  cities  and  large  towns  where 
there  arc  only  houses  and  no  lands  to  be  charged.  (Hetl.  130 ;  2  Lutiv. 
1019  ;  Smith  v.  Keats,  4  Bagg.  275.) 

If  a  parish  plead  a  custom  for  it  to  be  laid  only  for  lands,  and  not 
for  houses  ;  or  to  be  laid  only  for  arable  lands,  and  to  be  excused  for 
their  pastures  ;  or  to  be  laid  only  for  their  sheepwalks  and  not  for  the 
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rest ;  the  custom  cannot  be  good,  for  by  the  law  all  lands  and  houses 
are  to  be  equally  rated  ;  and  their  paying  for  some  part  can  be  no  good 
cause  for  the  discharge  of  the  rest.     {Hetl.  130 ;  Latch.  203.) 

Persons  living  out  of  the  parish  and  having  lands  within  the  parish, 
as  we  have  already  seen,  should  be  rated  for  the  same  in  respect  of  real 
charges  but  not  of  personal  charges.  (Lindw.  255,  ante,  711).  Pipes 
underground  are  rateable,  though  the  surface  is  rated  also  ;  (Medland 
V.  Paine,  4  Jur.  N.  S.  1288 ;  B.  v.  Chelsea  Waterworlt-s  Co.,  5  B.  S  Ad. 
156  ;)  so  is  the  use  of  a  waggon-way.  (Jrf. ;  B.  v.  Bell,  7  T.  B.  598.) 

Tolls  for  a  sluice  in  a  parish  are  rateable  there,  though  not  collected 
there  ;  {id. ;  R.  v.  Canlington,  Gowp.  582) ;  and  the  same  principle  is  ap- 
plied to  locks.  {B.  V.  Sir  A.  M.  Donald,  12  East,  324  ;  B.  v.  Milton,  3 
B.  (£•  A.  116  ;  B.  v.  Bahner,  1  B.  d;  C.  546.) 

A  paper  mill,  with  machinery,  is  rateable  upon  its  value,  as  increased 
by  the  machinery ;  (Medland  v.  Paine,  uhi  swp.) ;  and  all  real  pro- 
perty ought  to  be  rated  according  to  its  actual  value,  as  combined 
with  machinery  attached  to  it,  without  considering  whether  the  ma- 
chinery be  real  or  personal  property,  so  as  to  be  liable  to  distress  or 
seizure  under  fi.  fa.,  or  whether  it  would  descend  to  the  executor  or  heir, 
or  belong,  at  the  expiration  of  the  lease,  to  the  landlord  or  tenant.  (lb. ; 
B.  V.  ChK-rt,  7  A.S  E.956.) 

Eights  of  common  are  not  per  se  rateable — that  is  a  mei'e  right  to 
turn  out  cattle ;  (iJ.  v.  Churchill,  4  B.  S  C.  751 ;  Medland  v.  Paine, 
4  Jur.  N.8. 1285  ;)  but  if  connected  with  possession  are  rateable  ;  (Med- 
land V.  Paine  ;)  but  as  they  are  prvmA  facie  incorporeal  hereditaments, 
and  therefore  not  rateable,  the  onus  lies  on  those  who  would  make 
them  rateable  to  show  that  they  are  so.  A  mere  way  leave  is  not 
rateable,  but  a  towing  path  belonging  to  the  propi-ietors  of  the  tolls  is 
rateable  in  the  parish  through  which  it  passes,  for  the  profits  derived 
therefrom  earned  in  the  parish,  though  no  toll  be  there  taken.  (Med- 
land V.  Paine,  4  Jur.  N.  8.  1285  ;  B.  v.  Mersey  Navigation  Company,  9 
B.  tb  0.95;  see  B.  v.  Bell,  ubi  sup.) 

Tithes  are  assessable  to  the  poor  rate,  but  not  to  the  church  rate. 
(Smith  V.  Dixon,  2  Owt.  272  ;  Banson  v.  Camphin,,  2  Boh.  Ecc.  387.) 

But  where  a  local  act  empowered  the  trustees,  thei-ein  named,  to 
raise  a  sum  of  money  for  rebuilding  a  parish  church,  and  to  make  a 
rate  for  defraying  the  principal  and  interest  of  the  sum  borrowed  on 
the  "  houses,  warehouses,  shops,  buildings,  lands,  tenements  and  here- 
ditaments rated  or  rateable  to  the  poor  :"  it  was  held,  that  tithes  were 
rateable  under  these  words.  (B.  v.  Buckvngluimshire,  Justices  of,  1  N. 
&  P.  503.) 

A  rate  made  by  chapelwardens,  and  assessed  on  pew-owners,  in 
respect  of  their  personal  property  in  the  pews  of  the  chapel  is  bad, 
for  there  cannot  be  a  permanent  property  in  the  pews.  (Hawkins  v. 
Compeigm,  3  Phil.  Bep.  11  ;  Kinde  v.  Chorlton,  2  L.  B.  C.  P.  104  ;  36 
L.  J.  a  p.  79.) 

The  hall  of  a  company  being  rated  to  the  repairs  of  a  church,  the 
spiritual  court  in  case  of  non-payment  may  proceed  against  the  master 
and  wardens  of  such  company.     (T.  Jones,  187.) 

If  a  petty  chapman  take  a  standing,  for  rent  to  be  paid  by  him,  in 
the  waste  of  the  manor  within  the  market,  for  two  or  three  hours  every 
market  day,  to  sell  his  commodities,  the  market  being  holden  there  one 
day  every  week,  but  he  inhabiteth  in  another  parish,  he  may  not  be 
rated  to  the  reparation  of  the  church  for  this  standing.  (2  Boll.  Abr. 
289.) 

The  governor  of  Greenwich  Hospital,  founded  in  1694,  and  part  of 
an  ancient  roj'al  demesne,  to  which  an  unconsecrated  chapel,  chaplains 
and  a  burial  ground  are  attached,  but  the  officers  of  which  occasionally 
bury,  christen,  and  marry,  have  pews  at  and  resort  to  the  parish 
.church,  and  vote  at  the  vestry,  is  liable  to  be  assessed  to  church  rate 
for  premises  in  his  beneficial  occupation  as  governor,  having  never  been 
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SO  before,  but  no  valid  ground  of  exemption  being  shown  to  found  a 
prescription.     (Smith  and  Maze  v.  Keats,  4  Hagg.  275.) 

Where  property  is  in  the  Queen's  own  occupation  directly  or  in- 
directly, it  seems  that  it  is  exempt  from  church  rate,  honoris  c/ratid. 
{Per  Dr.  Lushinffton,  ibid.  476.) 

Stat.  3  &  4  Will.  IV.  o.  30,  exempts  from  poor  and  church  rates  "all 
churches,  chapels,  and  other  places  of  public  worship.  (See  the  enact- 
ment, "Poor,"  Vol.  IV.) 

Where  the  London  Missionary  Society  occupied  a  house  under  a  lease 
for  religious  and  charitable  purposes.  The  treasurer  attended  at  the 
house  one  day  in  the  week  to  superintend  the  society's  affairs,  but  no 
person  ever  slept  there.  The  treasurer  received  no  remuneration  for 
his  services,  and  neither  did  he,  nor  any  other  person  connected  with 
the  society,  derive  any  profit  from  the  occupation  of  the  premises  :  it 
was  held,  that  the  treasurer  was  jiroperly  assessed  to  a  church  rate, 
under  an  Act  extinguishing  tithes  in  the  parish,  and  authorizing  a 
yearly  church-rate  to  be  made,  in  order  to  raise  money  for  the  purpose 
of  compensation  to  the  parson  in  lieu  of  tithes,  and  for  the  repairs  of 
the  church,  upon  all  inhabitants  and  occupiers,  because  beneficial  occu- 
pation was  not  material  in  this  case.  {^eg.  v.  Wilson,  4  P.  tSi  D. 
130.) 

The  liability  of  stock  in  trade  to  be  rated  was  admitted  by  the 
delegates  in  the  case  of  The  Parish  of  Great  Cauford  and  Poole.  The 
rate  was  ultimately  overthrown,  because  the  delegates  were  of  opinion 
that  if  stock  in  trade  was  taxable  to  the  church,  so  must  shipping  be, 
and  this  had  been  omitted,  although  in  fact  it  was  liable  to  poor  rates. 
The  delegates  advised  a  new  rate  to  be  made,  including  both  shipping 
and  stock.  (See  Miller  v.  Bloomfield,  1  Add.  409 ;  and  2  Add.  30 ; 
Medland  v.  Paine,  4  Jur.  N.  S.  1283.) 

It  is  essential  to  a  valid  church  rate  that  it  should  be  just  and  equal ; 
{Thompson  v.  Cooper,  3  Phill.  641,  n. ;  Medland  v.  Paine,  4  Jur.  N.  S. 
1285  ;)  but  it  may  be  made  on  any  species  of  estimate.  And  herein  is 
one  distinction  between  church  rates  and  poor  rates,  for  whilst  the  latter 
by  statute  must  be  made  on  the  full  rateable  value,  the  former  are  sub- 
ject to  no  statutory  provision,  and  may  be  made  even  upon  a  moiety  of 
the  rental  throughout  the  parish,  provided  it  be  just  and  substantially 
equal.  {Attenborough  v.  Kemp,  6  Jur.  N.  >S.  1354  ;  Hill  and  another  v. 
Hashen,  10  Jur.  N.  S.  777.)  So  a  church  rate  assessment  acquires  no 
validity  from  being  copied  from  the  poor  rate  assessment,  though  a 
presumption  arises,  from  the  acquiescence  of  the  parish  in  a  poor  rate 
assessment  usually  made  in  respect  of  a  rate  of  a  higher  amoimt,  that 
the  church  rate  is  just  and  equal,  and  that  adoption  of  an  assessment 
required  by  law  to  be  just  and  equal  is  evidence  of  its  possessing  those 
qualities,  but  this  presumption  is  capable  of  being  rebutted  by  circum- 
stances and  by  the  evidence.  {Medland  v.  Paine,  4  Jur.  N.  S.  1238  ; 
Attenborough  v.  Kemp,  6  Jur.  N.  S.  1354  ;  Lambert  v.  Weall,  4  Hagg. 
96.)  If,  therefore,  the  assessment  for  the  chui-ch  rate  can  be  shown  to 
be  substantially  unequal  and  unjust,  the  rate  is  bad,  notwithstanding  it 
was  copied  from  the  poor  rate,  {lb, ;  Hill  and  another  v.  Hasken,  ubi 
sup.)  And  the  adoption  by  the  parish  of  a  new  assessment  to  the  poor 
rate,  after  the  making  of  the  church  rate  upon  the  old  assessment, 
together  with  a  considerable  lapse  of  time  from  the  making  of  the  old 
assessment,  is  cogent  evidence  of  the  inequality  of  the  old  assessment. 
{lb.)  But  the  mere  fact  of  a  new  assessment  of  a  poor  rate  made  under 
the  Union  Asses.sment  Committee  Act,  1862,  varying  in  detail  with  the 
assessment  upon  which  the  church  rate  is  made,  is  not  conclusive 
evidence  of  its  own  accuracy,  and  therefore  of  the  inaccuracy  of  the 
church  rate  assessment ;  but  the  state  of  the  parish  and  the  circum- 
stances attending  both  the  making  of  the  new  assessment  and  surround- 
ing the  old  assessment  will  be  considered  in  determining  whether  a 
church  rate  is  bad  on  the  ground  of  inequality  ;   {Edwards  and  anoth^ 
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V.  Hatton,  1  L.  R.  Hoc.  C.  21  ;  35  i.  J.  Ecc.  Cos.  1  ;  Barnes  v.  Orant,      7.  Church 
ib.  9;)  but  as  a  matter  of  evidence  a  presumption  must  always  exist         Mates. 

in  favour  of  a  valuation  made  under  the  Union  Assessment  Act,  1862, 

by  reason  of  the  statutory  safeguards  by.  which  the  process  of  making 
such  valuation  is  surrounded,  (lb.)  So,  if  by  reason  alone  of  the 
scale  upon  which  a  poor  rate  had  been  usually  made,  it  was  no  longer 
applicable  under  existing  circumstances  to  the  parish,  a  church  rate 
made  on  that  basis  would  be  invalid.  {Morton  v.  Tabiner,  6  Jur.  N,  8. 
682.) 

Where  the  parish  consisted  of  1,911  acres,  of  which  985  acres  were 
high  lands,  and  926  acres  were  low  lands,  and  in  1838,  when  a  general 
valuation  of  the  parish  lands  was  made,  the  high  lands  were  valued  at 
two  pounds  per  acre,  and  the  low  lands  at  one  pound  ten  shillings  per 
acre  ;  but  since  that  period  the  low  lands,  owing  to  improved  drainage, 
had  greatly  increased  in  value,  while  the  value  of  the  high  lands  did  not 
appear  to  have  increased  in  proportion,  and  a  piece  of  land  of  about  107 
acres,  valued  at  two  shillings  and  fourpeuee  in  1838  had,  by  means  of 
drainage  and  dykes,  risen  in  value  to  one  pound  five  shillings  per  acre, 
and  the  majority  of  ratepayers  were  prejudiced,  the  court  held  the  rate 
invalid.     {Ibid.) 

The  tenant  should  be  rated,  and  not  the  landlord.  {Jeffrey's  case,  5  Tenant  shoUd  be 
Rep.  66  ;  Gibs.  197  ;  Medlandy.  Paine,  4  Jur.  N.  S.  1286.)  But  where  rated. 
a  person  was  wrongly  assessed  for  a  small  portion  of  the  rate  as  land- 
lord (erroneously  under  a  local  statute),  the  court  allowed  the  libel  to 
be  reformed,  holding  that  the  rate  was  not  bad  in  toto.  (Hawes  v. 
Pellatt,  2  Curt.  476.)  But  where  the  occupiers  are  assessed,  it  is  un- 
important by  whom  the  payment  is  made.  (  Varty  V.  Nunn,  2  Curt. 
898.) 

If  a  parish  consists  of  several  vills,  and  there  is  a  custom  to  levy  the  Several  villa,  ic. 
rate  in  certain  proportions,  they  must  pursue  it,  whether  reasonable  or 
not.     {Burton  v.  Wileday,  Andrews,  32.) 

A  custom  in  the  parish  to  pay  the  church  rate  by  divisions  is  good ;  and 
an  allegation  in  an  action  for  a  false  return  to  a  mandamus,  of  a  custom  of 
payment  by  the  chapelwardens  of  A.  to  the  churchwardens  of  B.  may  be 
supported  by  evidence  of  a  custom  of  payment  to  officers  acting  only  for 
the  township  of  B.  not  co-extensive  with  the  parish  of  B.,  but  who  have 
always  been  described  as  the  churchwardens  of  B.,  for  being  merely  a 
name  of  description,  it  is  suflacient,  though  it  be  not  their  legal  name. 
{Stead  V.  Heaton,  4  T.  R.  669.) 

The  lessees  of  a  market  are  to  be  assessed  according  to  the  real  pro-  Lessees  of 
duce  of  the  tolls,  and  not  according  to  the  rent  only.    {Sewell  v.  Twyford,  market. 
2  iee'«  Ecc.  Ca.  150.) 

The  assessors  are  not  to  tax  themselves,  but  to  leave  the  taxation  of  Assesaoi-s  not  to 
them  to  the  residue  of  the  parish.     {Oodb.  App.  10,  11.)  tax  thcmse.ves. 

The  rate  should  be  made  before  the  expense  is  incurred,  because  the  Time  of 
propriety  and  extent  of  the  repairs  should  be  determined  before  they  assessment, 
are  undertaken.     {Per  Lord   Eiienborough,  R.   v.    CfiapehvardenS  of 
Haworth,  12  East,  556.) 

And  it  is  a  general  rule  with  respect  to  parish  rates,  founded  on  Eetrospeetive 
obvious  principles  of  policy  and  justice,  that  they  are  not  to  be  made  rate  bad. 
retrospectively.  The  payers  being  a  fluctuating  body,  nothing,  generally 
speaking,  is  more  just  or  more  likely  to  conduce  to  economy,  than  to 
hold  that  they  who  create  a  charge  shall  themselves  bear  it.  {Per 
Curiam,  in  R.  v.  Churchuiardens  of  Dursley,  6  iV.  ifc  -M.  339  ;  5  A.  d; 
E.  10  i  and  R.  v.  Chapelwardens  of  Haworth,  12  East,  556,  infra. ; 
Chesterton  v.  Farlar,  1  Curt.  354  ;  ^  A.  &  E.  713.)  But  the  rate  to 
be  invalid  on  this  account  must  be  substantially  retrospective.  {Med- 
land  V.  Paine,  4  Jur.  1286.) 

A  rate,  therefore,  to  reimburse  churchwardens  such  sums  as  they 
have  expended,  or  may  hereafter  expend,  is  bad  on  the  face  of  it,  as  in 
part  retrospective.     {R.  v.  Chapelwiardem  of  Haworth,  itbi  sap.) 
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A  clmrch  rate  was  regular  on  the  face  of  it,  but  appeared  (by  affidavit) 
to  have  been  voted  by  the  parishioners  in  vestry  for  the  purpose  of 
meeting  past  disbursements  :  it  was  held  that  the  rate  was  not  there-, 
fore  bad,  whatever  objection  might  be  raised  to  a  retrospective  applica- 
tion of  the  money  on  passing  the  churchwardens'  accounts.  (B.  v.  Silli- 
fant,  4  A.  &  E.  354.)  But  in  answer  to  a  libel  for  subtraction  of 
church  rate,  it  is  competent  to  a  party  to  plead  that  the  rate  was 
intended  to  be  retrospective,  although  the  rale  was  not  on  the  face  of  it 
retrospective.     (Chesterton  v.  Farlar,  1  Curt.  354.) 

Whether  the  rate  be  or  be  not  vitiated  by  any  design  to  apply  it  re- 
trospectively, and  whether  the  rate,  under  the  circumstances,  be  or  be 
not  bad,  for  being  retrospective,  is  a  matter  of  ecclesiastical  cognizance 
for  the  consideration  of  the  ecclesiastical  court.  (Griffin  v.  Ellis,  3  P. 
(&  D.  398  ;  \\  A.&  E.  743  ;  and  see  Beg.  v.  The  Privy  Council,  ZN.<& 
P.  15.) 

Even  a  court  of  equity  will  not  decree  a  church  rate  to  be  made  to 
reimburse  a  former  churchwarden  monies  laid  out  while  in  office, 
though  in  pursuance  of  an  order  of  vestry.  (Lan-chester  v.  Thompson 
and  otiiers,  5  ,Madd.  4.) 

Indeed  if  the  churchwardens  defer  to  make  or  collect  their  rate  until 
they  are  out  of  their  office,  they  are  deprived  of  all  legal  authority  of 
doing  either  ;  but  they  may  present  the  persons  in  arrear  at  the  Easter 
visitation  when  they  go  out  of  their  office,  and  the  judge  will  cause 
justice  to  be  done  therein,  or  their  successors  may  prosecute  for  the 
same.  (1  Bac.  Abr.  376,  tit.  "  Churchwardens,"  et  seq.)  But  an  ex- 
pense incurred  in  January,  1856,  and  which  ought  to  have  been  paid 
out  of  the  rate  from  Easter,  1855,  to  Easter,  1856,  and  made  an  item  in 
the  churchwardens'  accounts  for  that  year,  if  paid  in  December,  1856, 
does  not  make  the  rate  1856-1857  bad,  as  retrospective,  if  it  can  be 
shown  that  the  payment,  though  made  so  late,  was  really  made  out  of 
the  rate  1855-1856.     (Medland  v.  Paine,  4  Jur.  N.  S.  1285.) 

And  the  fact  of  the  repairs  being  authorized  by  a  vestry  meeting  does 
not  absolve  churchwardens  from  the  consequences  of  neglecting  to  make 
a  prospective  rate  to  charge  the  expense ;  and  although  where  the 
parishionei-s  who  attended  such  vestry  signed  the  resolutions  for  the 
repairs,  it  was  held,  that  would  not  make  them  individually  liable,  as 
they  merely  acted  in  their  character  of  vestrymen,  without  any  inten- 
tion to  render  themselves  personally  liable  or  separately  from  the  rest 
of  the  parishioners.     (Lanchester  v.  Tricher,  1  Bim^.  201 ;  8  Moore,  20.) 

And  although  one  who  attended  and  signed  afterwards,  directed,  the 
mode  in  which  certain  parts  of  the  repairs  should  be  effected,  this  was 
held  not  sufficient  to  imply  a  contract  by  him.  (Lanchester  v.  Frewer, 
9  Moore,  688  ;  2  Bing.  361.) 

The  58  Geo.  III.  c.  45,  and  59  Geo.  III.  c.  134,  empowers  church- 
wardens to  borrow  monies  and  raise  rates  for  the  building,  &c.,  of  new 
churches.     (See  the  enactments, post.) 

If  the  rate  is  made  only  for  the  repairs  of  a  church,  it  is  illegal  to 
raise  more  than  is  wanted  for  that  purpose.  {Brettel  v.  Wilmot,  2  Lee's 
Ecc.  Ca.  548.) 

The  rate  is  not  invalid  by  reason  of  omissions  of  an  inconsiderable 
amount ;  it  is  a  question  of  degree  ;  and  where  the  rateable  property 
was  eight  thousand  six  hundred  and  twenty-two  pounds,  and  property 
was  omitted  amounting  to  two  hundred  pounds,  the  court  pronounced 
for  the  rate,  but  without  costs.  (White  v.  Beard,  2  Cttrt.  486  ;  Atterir- 
,  borough  v.  Kemp,  6  Jwr.  N.  S.  1354  ;  Medland  v.  Paine,  4  Jur.  N.  S. 
'  1284  ;  Bill  V.  Asken,  10  Jur.  N.  S.  777.) 

An  allegation  in  a  suit  for  subtraction  of  church  rate  having  been 
admitted,  pleading  that  the  rate  in  question  of  ninepence  in  the  pound 
was  excessive  ;  an  allegation  in  reply  stating  that  upon  a  sixpenny  rate 
being  proposed  by  the  churchwardens  for  absolute  necessaries,  an 
increased  rate  of  ninepence  in  tho  pound  was  moved  and  carried  for 


s.  VII. J  (Kfiutcf)  or  fflf)a})?l.  '^^'' 

the  purpose  of  repairing  the  church  bells,  upon  a  calculation  made  at      7.  Church 
the  time,  was  admitted  as  a  sufficient  explanation  of  such  increased         Rates. 
rate  ;  and  it  was  held  that  a  church  rate  made  upon  the  same  assess- 
ment  as  the  poor  rate  is  a  valid  assessment.     (Smith  v.  Dixon,  2  Curt. 
268.) 

A  church  rate  made  avowedly  larger  than  was  necessary  for  the  cur- 
rent year,  for  the  purpose  of  enabling  the  churchwardens  to  liquidate 
a  debt  incurred  in  former  years,  is  excessive,  and  therefore  illegal. 
(Farlar  v.  Chesterton,  2  Moore  P.  G.  330  ;  but  see  post.) 

A  church  rate  for  defraying  the  expense  of  the  consecration  of  a  Rate  valid 
church  rebiiilt  under  the  statute  59  Geo.  III.  c.  134,  s.  40,  valid,  although  ^i""">*  *»™'*y- 
no  faculty  had  been  granted.     {Warner  v.  Gater,  2  Curt.  315.) 

That  the  salary  of  the  minister  is  among  the  items  of  the  rate  is  fatal  Minister's  ralai-y 
to  its  validity;  but  the  minister  must  be  paid.     Semble,  he  may  bring  a  included  iu  rate, 
suit  for  ecclesiastical  dues  against  the  parishioners.     {Still  v.  Palfrey, 
2  Curt.  902.) 

It  would  seem  that  such  an  item  as  warming  the  church  may  be 
questionable  ;  {Richards  v.  Birley,  10  L.  T.  N.  8.  142  ;)  but  as  to  what 
is  necessary  there  is  a  difference  made  between  wealthy  parishes  in 
large  towns  and  small  rural  parishes  ;  thus,  in  a  large  place  like  Balham, 
it  was  deemed  necessary  that  the  churchwardens  should  obtain  legal 
assistance  in  making  the  rate,  and  though  forty  pounds  for  an  organist 
was  deemed  questionable,  yet  it  was  not  considered  to  invalidate  a  I'ate 
in  reference  to  the  size  and  description  of  the  parish.  {TiarTcs  v.  TIut~ 
ton,  \  L.  R.  Ecc.  270  ;  35  L.  J.  Eccl.  Gas.  11.) 

Amongst  the  articles  proper  to  raise  a  rate  for  the  supply  of  are  the 
ornaments  of  the  church,  the  repairs  and  ringing  of  the  bells,  the 
organ,  the  organist's  salary,  the  pew  openers  and  sidesmen,  and  amongst 
others  the  beadles,  visitation  fees,  and  insurance. 

Certain  charges  of  necessity  are  included  in  a  church  rate,  such  as  the 
expense  of  repairing  the  fabric  of  the  church  and  for  the  decent  per- 
formance of  divine  worship  ;  but  there  are  certain  other  charges  which 
cannot  be  included  in  a  rate,  except  with  the  knowledge  and  consent  of 
the  parishioners  :  with  regard  to  the  latter  items,  their  propriety  depends 
upon  the  consent  of  the  parish  to  them  and  the  necessity  for  them  with 
reference  to  the  condition  and  state  of  the  church,  and  the  size  of  the 
parish.  {Rand  v.  Green,  9  C.  B.  K  S.  470  ;  38  L.  J.  G.  P.  80 ;  6  Jur. 
N.  S.  303.) 

A  rate  made  for  the  incidental  charges  of  a  parish  or  hamlet  would 
be  bad  as  a  church  rate.  {Beff.  v.  Byron,  12  Q.  B.  321  ;  VI  L.  J.  M.  C. 
134.)  A  rate  made  for  the  "  repairs  of  the  church  and  the  other  inci- 
dental charges  of  the  parish"  is  bad.  {lb.)  The  title  of  the  rate  is 
important  to  show  its  objects  ;  (lb.  ;)  but  it  is  not  of  the  essence  of  the 
rate,  for  the  foundation  of  the  rate  is  the  resolution  of  the  vestry,  and 
if  the  rate  is  in  other  respects  fair  and  equal,  it  is  unimportant  whether 
the  heading  was  inserted  at  the  time  it  was  confirmed  or  otherwise. 
{White  V.  Beard,  2  Curt.  480.) 

Under  two  local  Acts  of  Parliament,  the  power  of  making  church 
rates  was  vested  in  certain  church  trustees.  A  rate  was  made  in  June, 
1836,  but  not  signed  till  November.  It  did  not  appear  that  the 
persons  who  made  the  rate  were  the  same  with  those  who  signed  it, 
and  there  was  no  evidence  that  the  signers  of  the  rate  were  church 
trustees  :  it  was  held  that  the  rate  was  good  upon  the  face  of  it.  {R. 
V.  Douglas,  1  Jur.  983.) 

The  ecclesiastical  court  has  not,  upon  an  original  proceeding  by  an  .Setting  aside  or 
individual  rate-payer,  power  to  set  aside  a  rate  on  the  ground  of  disputing  ra  e. 
inequality  in  the  assessment ;  the  remedy  for  the  party  unequally 
assessed  is  to  enter  a  caveat  against  the  confirmation  by  the  ordinai'y, 
or  to  refuse  the  payment  of  the  rate.  {Wat)iei/  v.  Lambert,  4  Haff.  84 ; 
and  see  Greenwood  v.  Greaves,  4  Bag.  77.)  And  where  the  rate  is 
generally  unequal,  that  is,  where  a  number  of  persons  are  aggrieved, 
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the  entry  of  a  ceweat  is  perbapa  the  better  course.    (Cripps'  L.  0.  522, 

^A     A  \ 
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rorm  of  the 
assessment. 


3.  Form  of  Assessment. 

The  form  of  the  church  rate  may  be  thus  : — 

WB,  the  dmreliwavdeng  and  other  parishioners  of  the  parish  of  ,  in 

the  county  of  ,  and  diocese  of  ,  whose  names  are  hereunto 

subscribed,  do  hereby  this  day  of  ,  in  the  year  , 

at  our  vestry  meeting  for  that  purpose  assembled,  rate  and  tax,  all  and  every  the 
inhabitants  and  parishioners  of  the  parish  aforesaid,  liereunder  rnentioned,  for 
and  towards  the  repairs  of  the  church  of  tjie  said  parish  for  this  present  year,  the 
several  sums  foUouiing,  viz, . 

£     s.    d. 
A.B.   .     .  ...  .     .         ..120 

CD .     .         ..030 

E.F. 0    2     6 

<£-c.  A.  B. 

CD. 
E.  P. 
O.H. 
I.E. 
&c. 


Separate  rates  for 
ornaments. 


Heading 

BubsecLueutly 

made. 

Amendment. 


Gondrmation  of 
rata. 


Churchwardens. 


■  Parishioners, 


In  strictness,  where  a  rate  is  required  for  the  repairs  of  the  fabric- 
and  another  for  the  repairs  of  tlie  ornaments  of  the  church,  two  distinct 
rates  should  be  made ;  by  the  practice,  however,  now  in  vogue,  only 
oue  rate  is  made  for  all  purposes,  which  is  certainly  a  more  easy  and 
convenient  proceeding,  and  may  be  sanctioned.    (Shaw's  P.  L.  92.) 

In  some  of  the  earlier  authorities  jt  is  contended  that  a  separate  rate 
must  be  made  for  the  ornamertts  of  the  church,  and  that  it  is  purely  a 
personal  charge,  not  referable  to  the  land  occupied,  (2  Roll.  Abr.  291,) 
and  that  therefore  persons  having  lands  in  the  parish,  but  residing  out 
of  it,  are  not  liable  to  contribute  towards  the  ornaments  of  the  church ; 
[Lindw.  255  ;  Oihs.  196,  cmte,  711 ;)  but  Sir  Simon  Degge  says  that  the 
foreigner  who  holds  lands  in  the  parish  is  as  much  obliged  to  pay 
towards  the  bells,  seats,  and  ornaments,  as  to  the  repairs  of  the  church. 
{Steer's  1\  L.  by  Glim,  421 ;  1  Salk.  164.)  »^; 

Where  rates  are  made  for  purposes  authorized  by  the  common  law, 
and  also  for  purposes  authorized  only  by  statute,  they  cannot  be 
blended  so  as  to  constitute  one  rate,  and  one  rate  laid  to  include  both 
objects  would  be  bad.  {Beg.  v.  Ahney,  3  -B.  d;  B.  779 ;  23  L.  J.  M.  C. 
154.)  Therefore  a  rate  by  the  common  law  must  not  be  joined  to  a 
rate  under  the  Church  Building  Acts,  so  as  to  form  one  rate.     {lb.) 

A  church  rate  being  passed  by  a  resolution  of  the  vestry,  it  is  no 
objection  to  such  rate  that  the  heading  was  subsequently  inserted. 
{IVhite  v.  Beard,  2  Curt.  486.) 

There  is  no  power  in  the  ecclesiastical  court  to  amend  a  rate. 
{Medland  v.  Pame,  4  J"itr.  N.  8,  1284.)  But  if  the  resolution  of  the 
vestry  in  favour  of  a  church  rate  was  good,  and  the  rate  good,  but  the 
title  or  heading  bad,  the  title  or  heading  might  be  amended  according 
to  the  truth.     {Reg.  v.  Byrmi,  12  Q.  B.  321 ;  17  L.  J.  M.  C.  134.) 

The  parishioners  in  vestry  assembled  having  passed  a  resolution  that 
a  rate  should  be  made,  the  fact  of  the  rate  itself  not  being  then  made, 
but  drawn  up  subsequently  by  the  churchwardens  alone,  will  not 
vitiate  the  rate.  (Scale  v.  Veley,  5  Jvr.  1017;  White  y.  Beard,  2  Curt. 
480.) 

See  the  decisions  and  observations  as  to  form  of  a  poor  rate,  tit. 
"Poor,"  Vol.  IV.  . 
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4.  Mode  of  Levying  a  Bate  made  before  August,  1868. 

If  any  of  the  parishioners  refuse  to  pay  their  rates  made  before  the 
passing  of  the  30  &  31  Yiot.  o.  109,  being  demanded  by  the  church- 
wardens, they  may  be  sued  for  and  recovered  in  the  ecclesiastical  courts, 
and  not  elsewhere,  {Degge,  p.  1,  c.  12,)  unless  the  amount  to  be  recovered 
does  not  exceed  ten  pounds,  in  which  case  they  are  now,  by  the  statutes 
presently  mentioned,  recoverable  by  summary  proceedings  before  jus- 
tices ;  (infra ;)  for  the  cognizance  of  rates  made  for  the  reparation  of 
churches  and  churchyards  belongs  to  the  spiritual  courts.  (Qihs.  195  ;  5 
Eep.  66.)  As  regards  tithes,  Easter  offerings,  other  offerings,  obligations, 
or  compositions  not  exceeding  ten  pounds  per  annum,  they  are  recover- 
able summarily  before  two  justices,  under  7  &  8  Will.  III.  c.  6  ;  7 
Geo.  IV.  c.  15 ;  and  5  &  6  Will.  IV.  c.  74 ;  see  "  Tithes,"  Vol.  V. 

Stat.  53  Geo.  III.  c.  127,  s.  7,  for  the  more  easily  and  speedily 
recovering  church  rates  or  chapsl  rates  of  limited  amount,  enacts,  that 
"if  any  one  duly  rated  to  a  church  rate  or  chapel  rate,  the  validity 
whereof  has  not  been  questioned  in  any  ecclesiastical  court,  shall  refuse 
or  neglect  to  pay  the  same  sum  at  which  he  is  so  rated,  it  shall  and 
may  be  lawful  for  any  one  justice  of  the  peace  of  the  same  county, 
riding,  city,  liberty,  or  town  corporate,  where  the  church  or  chapel  is 
situated,  in  respect  whereof  such  rate  shall  have  been  made,  upon  the 
complaint  (a)  of  any  churchwarden  or  churchwardens,  chapelwardeu  or 
ohapelwardens,  who  ought  to  receive  and  collect  the  same,  by  warrant  (a) 
under  the  hand  and  seal  of  such  justice,  to  convene  before  any  two  or 
more  such  justices  of  the  peace  any  person  so  refusing  or  neglecting  to 
pay  such  rate,  and  to  examine  upon  oath  (which  oath  the  said  justices 
are  hereby  empowered  to  iidminister.)  into  the  merits  of  the  said  com- 
plaint, and  by  order  (a)  under  their  hands  and  seals  to  direct  the  pay- 
ment of  what  is  due  and  payable  in  respect  to  such  rate,  so  as  the  sum 
ordered  and  directed  to  be  paid  as  aforesaid  do  not  exceed  ten  pounds 
over  and  above  the  reasonable  costs  and  charges,  to  be  ascertained  by 
such  justices  ;  and  upon  refusal  or  neglect  of  such  party  to  pay  accord- 
ing to  such  order,  it  shall  and  may  be  lawful  for  any  one  of  such  justices, 
by  warrant  (6)  under  his  hand  and  seal,  to  levy  the  money  thereby 
ordered  to  be  paid,  together  with  the  amount  of  such  costs  and  charges, 
by  distress  and  sale  of  the  goods  of  such  offender,  his  executors  or 
administrators,  rendering  only  the  overplus  to  him  or  her,  the  neces- 
sary charges  of  distraining  being  thereout  first  deducted  and  allowed 
by  the  said  justices;  [see  stat.  54  Geo.  III.  c.  170,  s.  12,  infra;']  and 
any  person  finding  him  or  herself  aggrieved  by  any  judgment  given  by 
two  or  more  such  justices,  may  appeal  to  the  next  general  quarter 
sessions. to  be  held  for  the  county,  riding,  city,  liberty,  or  town  corpo- 
rate wherein  the  church  or  chapel  is  situated,  in  respect  whereof  such 
rate  shall  have  been  made,  and  the  justices  of  the  peace  there  present, 
or  the  major  part  of  them,  shall  proceed  finally  to  hear  and  determine 
the  matter,  and  to  reverse  the  said  judgment  if  they  shall  see  cause ;  and 
if  the  justices  then  present,  or  the  major  part  of  them,  shall  find  cause  to 
affirm,  the  judgment  given  by  the  first  two  or  more  justices,  the  same  shall 
be  decreed  by  order  of  sessions,  with  costs,  against  the  appellant,  to  be 
levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  said  party 
appellant :  provided  always,  that  in  case  any  such  appeal  be  made  as  afore- 
said, no  warrant  of  distress  shall  be  granted  until  after  such  appeal  be 
determined :  provided  also,  that  nothing  hei'ein  contained  shall  extend  to 
alter  or  interfere  with  the  jurisdiction  of  the  ecclesiastical  courts  to 
hear  and  determine  causes  touching  the  validity  of  any  church  rate  or 
chapel  rate,  or  from  proce^eding  to  enforce  the  payment  of  any  such  rate, 
if  the  same  shall  exceed  the  sum  of  ten  pounds,  from  the  party  proceeded 
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(a)  See  form,  post. 
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against  :  provided  likewise,  that  if  the  validity  of  such  rate,  or  the 
liability  of  the  person  from  whom  it  is  demanded  to  pay  the  same,  be 
disputed,  and  the  party  disputing  the  same  give  notice  thereof  to  the 
justices,  the  justices  shall  forbear  giving  judgment  thereupon,  and  the 
person  or  persons  demanding  the  same  may  then  proceed  to  the 
recovery  of  their  demand,  according  to  due  course  of  law,  as  heretofore 
used  and  accustomed :  provided  likewise,  that  nothing  herein  contained 
shall  affect  any  regulations  that  may  have  been  made  by  authority  of 
parliament,  respecting  the  church  rates  or  chapel  rates  of  any  particular 
parishes  or  districts." 

And  by  54  Geo.  III.  c.  170,  s.  12,  the  goods  and  chattels  of  any 
person  neglecting  to  pay  any  sum  legally  assessed  on  him  for  any 
churches  for  seven  days  after  demand  made,  may  be  distrained,  not  only 
within  the  district,  parish,  township,  or  hamlet  in  which  it  is  made, 
but  also  within  any  other  district,  parish,  &c.,  within  the  same  county, 
riding,  division,  or  jurisdiction;  and  if  sufficient  distress  cannot  be 
found  within  such  county,  &c.,  then,  on  oath  thereof  made  before  any 
one  or  more  justice  or  justices  of  the  peace  for  any  other  county,  &c., 
in  which  any  of  the  goods  or  chattels  of  such  person  shall  be  found, 
(which  oath  such  justice  or  justices  shall  administer  and  certify  by 
indorsing  his  or  their  name  or  names  on  the  warrant  granted  to  make 
Such  distress,)  such  goods,  &c.,  shall  be  liable  to  such  distress  and  sale 
in  such  other  county,  &c.,  and  may  under  such  warrant  and  certificate 
be  distrained  and  sold,  as  if  found  within  the  district,  parish,  &c.,  in  or 
for  which  the  rate  was  due. 

By  the  7  &  8  Geo.  IV.  c.  17,  the  provisions  of  the  57  Geo.  III.  c.  93, 
regulating  the  costs  of  distresses  for  rent,  &c.,  are  extended  to  distresses 
for  church  rates,  &c.  By  that  Act  of  Geo.  IV.,  it  is  enacted,  that  "  all 
the  rules,  regulations?,  clauses,  provisions,  penalties,  matters,  and  things, 
in  the  said  Act  contained,  shall  extend  and  be  construed  to  extend,  and 
shall  be  applied  and  put  in  execution,  so  far  as  the  same  are  applicable 
and  capable  of  being  put  in  execution,  with  respect  to  any  distress  or 
levy  which  shall  be  made  for  any  land  tax,  assessed  taxes,  poor  rates, 
church  rates,  tithes,  highway  rates,  sewer  rates,  or  any  other  rates, 
taxes,  impositions,  or  assessments  whatever,  in  all  cases  where  the  sum 
demanded  and  due  for  or  in  respect  of  such  taxes,  rates,  tithes,  assess- 
ments, or  impositions,  shall  not  exceed  the  sum  of  twenty  pounds,  and  in 
all  cases  where  the  whole  of  the  several  sums  sought  to  be  levied  by  dis- 
tresses taken  for  different  purposes  at  the  same  time  shall  not  exceed  the 
sum  of  twenty  pounds ;  and  that  such  costs  and  charges,  and  no  other, 
shall  be  taken  and  payable  as  the  costs  and  charges  of  the  levy  and  dispo- 
sition of  such  distresses ;  and  that  all  such  proceedings  shall  and  may 
be  had  and  taken  against  any  and  every  person  transgressing  the 
regulations  of  the  said  Act  in  the  levying  or  distraining  for  any  such 
taxes,  rates,  impositions,  or  assessments,  and  all  such  persons  shall  be 
liable  to  and  shall  incur  such  and  the  like  penalties,  as  by  the  said  Act 
are  directed,  required,  and  imposed  with  respect  to  persons  making 
any  distress  for  rent  contrary  to  the  directions  of  the  said  Act ;  and 
that  in  any  order  or  judgment  of  any  justices  before  whom  any  com- 
plaint shall  be  preferred  in  consequence  of  this  Act,  such  order  shall  be 
expressed  to  be  made  upon  a  complaint  for  the  breach  of  the  said 
recited  Act  as  amended  by  this  Act ;  and  that  the  said  recited  Act  and 
this  Act  shall  be  taken  and  construed  together  as  one  Act,  to  all  intents 
and  purposes  whatsoever." 

A  rate  duly  made  within  the  meaning  of  the  53  Geo.  III.  c.  127,  s.  7, 
is  a  rate  valid  upon  the  face  of  it,  and  which  has  not  been  disputed 
before  the  justices,  or  in  the  ecclesiastical  goiirt.  {Bamsbottom  v. 
Buchworth,  1  Exch.  606.)  An  objection  to  the  rate  grounded  on  extra- 
neous circumstances,  such  as  wliether  it  is  made  on  half  the  property  of 
the  parish,  or  excluding  mills  in  the  parish,  must  be  tried  in  the  ecclesi- 
astical court.    (16.) 


s-  viL]  ©iiuwfi  ot  atiim^'  721 

The  justice  cannot  issue  his  warrant  unless  it  be  made  affirmatively  7.  Church 
to  appear  before  him  that  the  amount  does  not  exceed  ten  pounds,  and         Rates. 
that  no  question  is  made  on  the  rate  in  the  ecclesiastical  court.      If 


neither  of  these  preliminary  exceptions  have  place,  the  party  may  give   a^cuUnfas  to""^ 
notice^  to  the  two  justices  before  whom  he  is  summoned  to  appear,  that   proceedings 
he  disputes  the  validity  of  the  rate  or  his  liability  to  pay  it,  though  no  before  justices, 
proceeding  is  actually  commenced  in  the  ecclesiastical  court :  and  any 
expression  by  him,  manifesting  that  he  disputes  the  rate  bond  fide,  will 
be  a  sufficient  notice  to  put  an   end  to  the  proceedings  before  the 
justices.   {JR.  V.  The  Chapehmrdens  ofMilnrow,  5  M.  <&  S.  248.) 

But  a  mere  statement  to  the  justices  by  the  party  complained  of, 
that  he  disputes  the  rate,  and  that  he  has  entered  a  caveat  in  the 
ecclesiastical  court  against  its  being  allowed,  does  not  deprive  the 
justices  of  jurisdiction ;  they  must  still  hear  and  examine  to  ascertain 
whether  the  rate  is  honA  fide  disputed.  (R.  v.  Wrottesley,  1  B.  &  Ad. 
648 ;  R  V.  Sillifa/nt,  4.  A.  <&  E.  354.) 

The  party  disputing  the  validity  of  the  rate  must  give  notice  thereof  when  the 
to  the  justices  before  they  give  judgment  on  the  hearing  of  the  sum-  jirisdiotion  of  (ho 
mens.  If  he  takes  his  objection  to  the  validity  of  the  rate  before  the  J^^'i^^^  •«  "'"'"^'i- 
justices,  and  submits  it  to  them,  argues  the  case,  and  invites  them  to 
decide  upon  it,  and  they  give  judgment  against  him,  the  court  will 
not  grant  him  a  certiorari  to  remove  the  order  upon  the  ground  that 
their  jurisdiction  was  ousted ;  (Reg.  v.  Justices  of  Salop,  29  L.  J.  M.  0. 
39  ;  R.  V.  Knox,  32  L.  J.  M.  C.  257)  ;  nor  will  they  grant  a  rule  against 
the  justices  to  enforce  an  order  made  after  their  jurisdiction  had  been 
ousted  by  the  validity  of  the  rate  being  disputed.  {Reg.  v.  Justices  of 
Leicester  and  Gompton,  29  L.  J.  M.  0. 203.)  The  justices  ought  to  forbear 
to  make  the  order,  if  it  appears,  on  the  hearing  from  the  cross-examina- 
tion of  witnesses  in  support  of  the  order,  and  from  the  attorney's  state- 
ment that  the  validity  of  the  rate  was  disputed,  though  no  objection 
to  the  jurisdiction  of  the  justices  was  expressly  made.  {Reg.  v.  Justices 
of  Leicester  and  Gompton,  29  L.  J.  M.  C.  203.) 

Where  the  party  summoned  before  the  justices  put  iu  a  written  ^yi,|,^(^. 
notice  saying  thai;  he  protested  against  the  chui-ch  rate  as  imscriptural,  magistrate's 
and  that  he  would  not  contest  the  validity  of  the  rate  in  the  ecclesi-  jurisdiction 
astical  court,  but  that  he  would  bring  an  action  against  the  justices  if  ™^  ^  • 
they  chose  to  issue  their  warrant,  it  was  held  that  the  party  showed 
an  intention  to  dispute  in  a  legal  course  the  validity  of  the  rate.  {Dale 
V.  Pollard,  10  Q.  B.  504 ;  16  L.  J.  Q.  B.  322.) 

Where  the  party  summoned  disputed  the  validity  of  the  rate,  and 
stated  his  objections,  whereupon  the  justices  deferred  mating  an  order 
and  adjourned  the  application  for  a  month,  to  admit,  as  they  said,  of 
steps  being  taken  to  try  the  validity  of  the  rate,  and  a  month  after- 
wards the  adjourned  application  came  on  to  be  heard,  and  it  appearing 
that  no  steps  had  been  taken  to  try  the  validity  of  the  rate,  the  justices 
made  an  order  for  payment,  but  declined  to  issue  their  warrant  of  dis- 
tress, the  court  refused  a  rule  under  the  11  &  12  Vict.  c.  44,  to  compel 
the  justices  to  enforce  their  order.  {Reg.  v.  Collins,  21  L.  J.  M.  G.  73.) 
And  the  order  was  deemed  invalid  ;  {ih. ;)  but  the  objection  is  in  time  if 
made  after  the  case  of  the  complainant  had  closed,  and  after  the  grounds 
of  objection  to  the  validity  of  the  rate  had  been  stated  and  replied  to, 
and  when  the  justices  were  about  to  retire  to  deliberate  on  their  judg- 
ment.    {Ex  parte  Mannering,  2  B.  ch  S.  431 ;  31  L.  J.  M.  G.  153.) 

Where  objections  to  the  validity  of  the  rate  have  been  submitted  to  Compelling 
the  judgment  of  the  jiistices,  and  they  have  made  the  order  for  the  i"^"jf(Jj°  |"^gnt 
payment  of  the  rate,  but  refuse  to  grant  a  warrant  of  distress  for  its  of  rate.™  ^*'^"'™ 
execution,  it  does  not  necessarily  follow,  because  the  court  will  not 
grant  a  certiorari  to  remove  the  order  for  the  purpose  of  having  it 
quashed,  that,  therefore,  it  will  grant  a  rule  to  compel  the  justices  to 
enforce  their  order  under  the  11  &  12  Vict.  c.  44.     (Seeder  Wightman, 
J.,  in  Reg.  v,  Knox,  32  L.  J.  M.  G.  257.) 
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So  the  court  will  make  a  rule  absolute  to  the  justices  to  issue  a 
distress  warrant  for  the  purpose  of  enforcing  an  order  for  payment, 
where  the  justices  held  that  the  objections  taken  to  the  validity  of  the 
rate  were  not  honAfide,  and  the  court  thought  there  was  evidence  to 
justify  them  in  that  finding.  {Reg.  v.  Blachhurn,  32  L.  J.  M  .C.  41.) 
To  take  merely  general  objections  to  the  rate,  as  to  say  generally  that 
the  rate  was  bad  because  it  was  not  made  over  all  the  parish,  or  that 
the  rate  was  excessive  without  pointing  out  any  particular  vice,  is  not 
sufficient ;  {ibid. ;)  but  upon  an  application  to  the  Courtof  Queen's  Bench 
for  a  certiorari  to  remove  an  order  made  by  the  justices  under  this 
section,  the  court  is  not  bound  by  the  decision  of  the  justices  that  the 
dispute  of  the  validity  was  not  bond  fide,  but  if  it  thinks  the  dispute 
was  bond  fide,  it  will  grant  a  certiorari  for  the  purpose  of  quashing  the 
order ;  {Reg.  v.  Huntsworih,  33  Z.  J.  M.  G.  131) ;  and  the  rule  would 
probably  be  the  same  on  an  application  to  enforce  the  order,  if  made 
under  the  11  &  12  Vict.  e.  44  ;  for  the  justices  cannot  give  themselves 
jurisdiction,  or  decline  it  by  erroneously  and  capriciously  deciding  con- 
trary to  the  manifest  weight  of  the  evidence,  and  the  truth  upon  the 
question  upon  which  their  jurisdiction  depends.  {Reg.  v.  Nunnehy,  E. 
B.  <b  E.  852 ;  27  L.  J.  M.  G.  260  ;  see  also  Reg.  v.  GoUins,  16  Jm.  422.) 

Where  a  rate  for  repairing  the  church  and  for  other  purposes  was 
made  by  a  vestry  convened  under  a  local  Act,  (5  Geo.  I.,  c.  ix,)  which 
gave  an  appeal  against  a  rate  to  the  quarter  sessions,  and  certain  persons 
assessed  thereto  wore  summoned  for  non-payment,  and  on  application 
made  to  justices  for  a  distress  warrant,  and  on  the  case  being  called  on, 
the  defendants  alleged  that  they  disputed  the  validity  of  the  rate,  and 
disputed  the  jurisdiction  of  the  justices  to  enforce  it,  on  the  grounds,  ' 
first,  that  the  vestry  was  not  properly  constituted,  and,  secondly,  that  I 
certain  property  in  the  parish  was  not  assessed  to  the  rate,  it  was  held  ' 
that  the  justices  were  right  in  granting  their  distress  warrant  under  . 
the  local  Act,  as  the  objections  were  good  grounds  of  appeal,  and  the 
justices  had  no  power  to  inquire  into  the  constitution  of  the  vestry  ;  ( 
( Wilson  V.  Ghurchwardens  of  Sunderland,  34  L.  J.  M.O.dO;  10  Jwr.  N'S.  • 
1105) ;  but  the  magistrate  has  a  right  to  ask  for  the  rate,  and  if  the  title  ( 
of  the  rate  shows  that  it  has  been  made  for  improper  objects,  and  the  [ 
magistrates  act  upon  the  complaint  of  the  churchwardens,  they  cannot:- 
justify  thereunder.     {Reg.  v.  Ryrom,  12  Q.  B.  321  ;  17  L.  J.  M.  G.  134.)( 
And  it  is  better  for  the  single  justice  to  refuse  to  issue  his  warrant  to-" 
bring  the  party  before  two  justices,  than,  after  compelling  his  appear- 
ance, to  put  the  churchwardens  to  an  application  for  a  mandamus,  on 
the  refusal  of  the  two  justices  to  proceed  further,    {lb.)     And  if  the 
magistrate,  on  reading  such  title  to  the  rate,  refuse  to  summon  the  rate- 
payer, he  will  not  be  compelled  by  mandamus  to  do  so.     {lb.) 

_  Notwithstanding  this  enactment  the  ecclesiastical  com-ts  have  juris- 
diction to  enforce  the  payment  of  a  church  rate  under  ten  pounds,  where 
the  validity  of  the  rate  is  questioned  by  the  party  rated.  {Boddenham 
V.  Ricketts,  4  A.  S  E.  433.)  But  where  neither  the  validity  of  the 
rate  nor  the  liability  of  the  party  has  been  questioned,  the  jurisdiction 
of  the  ecclesiastical  court  in  such  cases  is  taken  away.  {Richards  v. 
Bi/ke,  2  (?.  cfc  2).  493.)  And,  therefore,  where  a  party  not  having  been 
summoned  before  justices  was  libelled  in  the  Consistory  Court  for 
church  rates,  and  appeared  thereto,  and  objected  to  the  jurisdiction  of 
the  court,  that  the  suit  was  brought  for  church  rates  under  ten  pounds, 
the  validity  of  which  had  not  been  disputed  or  denied  by  him,  but  the 
court  proceeded  to  hold  jurisdiction  in  the  suit,  the  Court  of  Queen's 
Bench  granted  a  prohibition.  (iJ.)  It  seems,  however,  that  it  is  stiU 
competent  to  institute  a  suit  in  that  court  for  payment  of  a  sum  under 
ten  pounds,  due  upon  a  church  rate,  because,  until  the  defendant  has 
appeared  in  such  a  suit,  there  may  be  no  means  of  knowing  whether 
the  validity  or_  liability  is  in  dispute  or  not.  Therefore,  where  a  siff- 
nificavit,  as  recited  in  the  return  to  a  writ  of  habeas  corpus,  stated  that 
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their  coats  of  suit,  pursuant  to  a  motion  duly  issued  in  a  certain  cause  

of  subtraction  of  church  rate,  the  proceedings  wherein  were  carried  on 
in  pain  of  the  contumacy  of  the  prisoner,  who  though  duly  cited  with 
the  usual  intimation,  had  not  appeared ;  an  objection,  that  the  cause 
was  not  sufficiently  described,  for  want  of  an  averment  that  the  validity 
of  the  rate  or  the  liability  of  the  party  was  in  dispute,  was  overruled. 
{In  re  Barnes,  1  Gr.  S  Ph.  31.)  The  jurisdiction  of  the  justices  is 
not  ousted  by  the  fact  of  a  suit  having  been  commenced  for  the  rate  in 
the  Consistorial  Court  by  the  churchwardens,  where  the  suit  had  been 
abandoned  before  the  complaint  was  made.  {Beg.  v.  iSt.  Clements  {In- 
habitants}, 12  A.  <&  B.  177.) 

The  justices  may  act  upon  the  complaint  of  one  churchwarden, 
though  in  a  parish  having  ten.  {Beg.  v.  Fenton,  \  Q.  B.  480.)  And 
churchwardens  de  faato,  though  not  de  jure,  may  proceed  for  the 
recovery  of  church  rates  by  complaint  to  a  justice  of  the  peace,  under 
the  above  statute.  {Beg.  v.  St.  Clements  {Inhabitants),  3  P.  <fc  -D.  481  ; 
12  A.  S  B.  177.)  It  seems  also  that  the  complaint  may  be  made  and 
proceeded  upon  by  one  churchwarden  against  another  if  he  refuses  to 
pay  the  rate.  (See  Skingley  v.  Sun-idge,  11  M.  <&  W.  503.)  The  com- 
plaint must  be  made  within  six  months  from  the  refusal  to  pay  tlie  Time  of 
rate  on  demand  ;  (11  &  12  Vict.  c.  43,  s.  11 ;  Sommenille  v.  Mirehouse,  ™™P'amt, 
1  B.  <£•  S.  652 ;)  and  it  lies  on  the  justices  to  decide  when  the  demand 
and  refusal  to  pay  took  place.  {lb. ;  Beg.  v.  Justices  of  Shrewsbm-y 
31  L.  T.  114.)  The  demand  need  not  be  made  personally  on  the  rate- 
payer, and  if  the  refusal  is  by  the  authority  of  the  ratepayer,  it  is 
sufficient.     {Be  Mirehouse,  1  B.  T.  N.  S.  32.) 

As  under  this  section  the  justices  are  to  evM/mine  upon  oath  into  the  Justices  to 
merits  of  tlie  case,  if,  after  an  information  upon  oath  of  a  rate  duly  ^^J.™""^  ™'° 
made,  in  which  the  party  was  rated,  and  of  a  demand  upon  and  refusal 
by  the  party  to  pay,  they  are  satisfied  upon  the  evidence  of  those  facts, 
they  have  jurisdiction  to  make  an  order  for  payment,  whether  de  facto 
there  was  a  proper  rate  and  proper  demand,  and  refusal,  or  not.  {Beg. 
V.  Bidwell,  1  Den.  C.  C.  222 ;  17  L.  J.  M.  C.  99.) 

So,  if  the  justices,  on  the  evidence  before  them,  come  to  the  conclu- 
sion that  the  party  disputing  the  validity  of  the  rate  does  not  do  so 
i)ond  fide,  they  are  not  responsible,  in  an  action,  for  the  consequences 
of  their  making  and  enforcing  the  oi-der,  if  they  should  appear  to  have 
come  to  a  mistaken  conclusion  that  the  dispute  was  not  bond  fide,  pro- 
vided that  they  decided  without  malice,  and  not  without  reasonable 
and  probable  cause.  {Pease  v.  Chaytor,  Z  B.S  S.  620;  32  L.  J.  ilf.  0.  121 .) 

The  order  is  sufficient  if  it  allege  that  the  justices  duly  examined  into  Form  of  order, 
the  merits  without  saying  that  the  examination  was  upon  oath.  {Barns- 
bottom  V.  Buckworth,  1  Exch.  506  ;  19  L.  J.  M.  C.  74 ;  Ormerod  v. 
Ghadwick,  16  M.  S  W.  367  ;  16  L.  J.  M.  C.  143.) 

A  party  appealing  against  an  order  of  justices  for  payment  of  a  Notice  of  appeal 
church  rate,  under  the  above  statute,  need  not  give  notice  of  appeal  to 
the  justices  making  the  order  ;  it  is  sufficient  to  give  it  to  the  church- 
wardens. And  if  such  notice  to  the  justices  were  necessary,  service  of 
it  upon  one  of  the  justices  would  suffice.  {Bex  v.  Staffordshire  {Justices) 
AA.SB.  842;  see  now  12  &  13  Vict.  c.  45,  s.  1 ;  ante,  tit.  "Appeal") 

Where  a  constable,  having  a  warrant  of  distress  under  53  Geo.  III. 
c.  127,  s,  7,  broke  the  outer  door  of  and  entered  plaintiff's  dwelling- 
house,  it  was  held,  that  although  he  thereby  exceeded  his  authority, 
yet  as  it  was  not  shown  that  he  acted  with  any  other  intention  than 
that  of  executing  the  authority  delegated  to  him  by  the  warrant,  no 
action  could  be  maintained  after  the  expiration  of  three  calendar 
months  after  the  fact  committed.  {Theobald  v.  Crichmore,  I  B.  &  A. 
227  ;  and  see  s.  12  of  the  Act.) 

An  appeal  against  an  order  of  justices  tmder  this  section  does  not  Appeal. 
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authorize  an  inquiry  into  the  validity  of  the  rate.  {In  re  BatUn,  25 
L.  J.  M.  G.  126  ;  Reg.  v.  Collins,  16  Jur.  422.) 

The  warrant  of  distress  for  non-payment  of  a  church  rate  ordered  by 
justices  to  be  paid  by  persons  other  than  Quakers,  should  order  that 
the  sum  should  not  be  levied  by  sale  until  four  days  after  the  distress, 
in  accordance  with  27  Geo.  II.  c.  20  ;  {Reg.  v.  Williams,  4  N.  S.  G.  137 ; 
1  Den.  G.O.  19 ;  19  L.  J.  M.  0.  126 ;)  but  though  that  case  was  decided 
after  11  <fc  1 2  Vict.  c.  43,  no  allusion  was  made  to  that  statute  by  which 
a  general  form  is  given,  which  makes  the  distress  leviable  forthwith. 

By  a  local  A  ct,  a  church  rate  was  to  be  levied  on  the  landlords, 
tenants, occupiers  or  enjoyers  of  houses  andland,  and  a  form  of  a  warrant 
was  given  in  a  schedule,  and  no  distress  was  to  issue  before  demand  of 
payment  by  the  collector,  and  proved  before  the  justice  required  to 
issue  the  warrant.  A  warrant  of  distress  was  issued,  containing  merely 
the  name  of  the  individual,  his  place  of  abode,  and  the  sum  at  which 
he  was  rated.  No  demand  of  the  rate  appeared  to  have  been  made, 
nor  was  there  any  statement  in  the  warrant.  It  was  held,  that  the 
warrant  was  not  bad  by  reason  of  its  not  stating  the  character  in  which 
the  individual  was  rated  ;  and  on  the  trial  of  an  indictment  in  which 
the  validity  of  the  warrant  was  raised,  that  an  allegation  on  the  warrant 
of  a  demand,  and  proof  of  that  fact  were  not  necessary,  as  it  must  be 
presumed  that  they  are  established  to  the  satisfaction  of  the  magistrate 
who  issued  the  warrant.     iRex  v.  Douglas,  1  Jur.  783.) 

No  person  shall  be  imprisoned  for  the  non-payment  of  any  church 
rate  for  any  time  exceeding  three  calendar  months.  (12  Vict.  c.  14.) 

By  the  5  &  6  Will.  IV.  c.  74,  no  Quaker  shall  be  sued  for  any  tithe  or 
ecclesiastical  rate  under  fifty  pounds  in  any  court,  but  shall  be  subjected 
to  the  summary  j  urisdiction  of  two  justices,  under  7  &  8  Will.  III.  c.  34, 
and  53  Geo.  III.  e.  127  ;  but  nothing  therein  contained  is  to  extend  to  a 
case  where  the  title  to  any  tithe,  or  the  rate  of  any  modus  or  composi- 
tion should  be  bond  fide  in  question.  And  no  order  shall  be  made 
against  the  person  of  any  Quaker  in  respect  of  a  church  rate,  but  only 
against  his  goods  or  other  property.     (Id.  32.) 

And  by  stat.  53  Geo.  III.  c.  127,  s.  6,  reciting  that,  "  by  stat  7  &  8 
Will.  III.  it  is  enacted,  where  any  Quaker  shall  refuse  to  pay  for  or 
compound  for  his  great  or  small  tithes,  or  to  pay  any  church  rates,  two 
or  more  of  his  Majesty's  justices  of  the  peace  are  authorized  to  hear  and 
determine  the  same,  not  exceeding  the  value  of  ten  pounds  :  and  that 
by  a  statute  made  and  passed  in  the  first  year  of  King  George  I.  the  said 
Act  is  extended  to  other  objects  ;  and  that  it  is  become  expedient  to 
enlarge  the  said  sum  ;"  it  is  enacted,  that  "from  and  after  the  passing 
of  this  Act,  all  the  provisions  of  the  said  Acts  of  King  William  and  King 
George  shall  be  deemed  and  taken  to  extend  to  any  value  not  exceed- 
ing fifty  pounds  ;  provided  always,  nevertheless,  that  from  and  after 
the  passing  of  this  Act,  one  justice  of  the  peace  shall  be  competent 
to  receive  the  original  complaint,  and  to  summon  the  parties  to  appear 
before  two  or  more  justices  of  the  peace,  as  in  the  said  Act  is  set 
forth." 

And  if  a  Quaker  hond  fide  disputes  before  the  justices  the  validity  of 
the  church  rate  in  respect  of  the  non-payment,  whereof  he  has  been 
summoned  before  them  under  the  7  &  8  Will.  III.  c.  34,  the  justices 
cannot  proceed  to  make  an  order.  (Backhouse  v.  Ghurchwardens  of 
Bishop  Wearmouth,  30  L.  J.  M.  C.  118.) 

Now  by  31  &  32  Vict.  c.  109,  (31st  July,  1868,)  s.  1,  "From  and  after 
the  passing  of  this  Act,  no  suit  shall  be  instituted  or  proceeding  taken 
in  any  ecclesiastical  or  other  court,  or  before  any  justice  or  magistrate, 
to  enforce  or  compel  the  payment  of  any  church  rate  made  in  any  parish 
or  place  in  England  or  Wales."  By  s.  4,  "  Any  church  rate,  or  rate  in 
the  nature  of  a  church  rate,  made  at  any  time  before  the  passing  of  this 
Act,  may  be  collected  and  recovered  in  the  same  way  as  if  this  Act  had 
not  been  passed." 
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be  made  or  levied  in  lieu  of,  or  in  consideration  of  the  extinguishment  

or  of  the  appropriation  to  any  other  purposes  of,  any  tithes,  customary 
payments,  or  other  property,  or  charge  upon  property,  which  tithes, 
payments,  property,  or  charge,  previously  to  the  passing  of  such  Act, 
had  been  appropriated  by  law  to  ecclesiastical  purposes  as  defined  by 
this  Act,  or  in  consideration  of  the  abolition  of  tithes  in  any  place,  or 
upon  any  contract  made,  or  for  good  or  valuable  consideration  given, 
and  every  such  enactment  shall  continue  in  force  in  the  same  manner 
as  if  this  Act  had  not  passed." 

By  s.  7,  "  It  shall  be  lawful  for  all  bodies  corporate,  trustees,  guar- 
dians, and  committees,  who  or  whose  cestui  que  trust  are  in  the  occupa- 
tion of  any  lands,  houses,  or  tenements,  to  pay,  if  they  think  fit,  any 
church  rate  made  in  respect  of  such  property,  although  the  payment  of 
the  same  may  not  be  enforceable  after  the  passing  of  this  Act,  and  the 
same  shall  be  allowed  to  them  in  any  accounts  to  be  rendered  by  them 
respectively." 


5.   APPRA.L,  &C.  AGAINST  EaTE. 

If  any  person  find  himself  aggrieved  by  the  inequality  of  the  assess-  Appeal  against 
ment,  his  appeal  must  be  to  the  ecclesiastical  judge.     {JOegge,  172  ;  see  the  rates. 
Lambert  v.  Weal,  4  Hagg.  Ec.  Ca.  96.)     Unless  the  amount  of  assess- 
ment does  exceed  the  sum  of  ten  pounds,  in  which  case  he  may  appeal 
to  the  quarter  sessions  by  stat.  53  Geo.  III.  c.  127,  s.  7.     {Ante,  719.) 

And  in  such  case,  if  he  will  be  relieved,  he  must  show  that  he  is 
illegally  or  unequally  taxed  in  respect  of  the  quantity  of  his  land,  as 
being  rated  for  more  than  he  has,  or  that  the  land  which  he  hath  is 
over-rated,  or  that  the  rate  was  needless,  or  that  some  lands  in  the 
parish  are  omitted  in  the  rate.  (1  Wood's  Inst.  b.  1,  c.  7  ;  see  Lee  v. 
Ghalcraft,  3  Ph.  639.) 

The  ecclesiastical  court  has  not,  upon  an  original  proceeding  by  an 
individual  ral^  payer,  power  to  set  aside  a  rate  on  the  ground  of 
inequality  in  the  assessment ;  the  remedy  for  the  party  unequally 
assessed  is  to  enter  a  caveat  against  the  confirmation  by  the  ordinary, 
or  to  refuse  the  payment  of  the  rate.  (Watney  v.  Lambert,  4  Hagg.  84  ; 
and  see  Oreenwood  v.  Greaves,  id.  77.) 

Unless  the  rate  be  wholly  a  nullity  and  void,  its  legality  cannot  be 
disputed  in  an  action  for  levying  it  under  a  distress  authorized  by  a 
magistrate's  warrant.  {See  Ramsbottom  v.  Duckworth,  1  Exch.  506  ; 
19  i.  J.  M.  a.  74.) 

By  the  3  &  4  Vict.  c.  93,  in  cases  of  subtraction  of  church  rates  for  Proceeding  s 
an  amoimt  not  exceeding  five  pounds,  the  ecclesiastical  judge  may  ™^™ '  ^  4  Vict, 
discharge  the  party  in  contempt,  without  the  consent  of  the  other  parties  „,j^r  si.  ^"^  '^ 
to  the  suit,  where  he  has  suffered  imprisonment  for  six  months,  on  pay- 
ment of  the  sum  for  which  he  may  have  been  cited  with  costs.     And  it 
seems  that  by  this  costs  in  the  ecclesiastical  court  only  are  intended. 
{Baker  v.  Thorogood,  2  Cart.  632.) 

By  the  17  Geo.  II.  c.  37,  where  there  shall  be  any  dispute  in  what  in  case  of  marsh 
parish  or  place  improved  wastes  and  drained  and  improved  marsh  lands  l™'^^  *'• 
lie  and  ought  to  be  rated,  the  occupiers  of  such  lands  or  houses  built 
thereon,  tithes  arising  therefrom,  mines,  therein  and  saleable  under- 
woods, shall  be  rated  to  this  and  all  other  parish  rates  within  such 
parish  or  place  as  lies  nearest  to  such  lands  ;  and  if  on  application  to 
the  officers  of  such  parish  or  place  to  have  them  rated  as  aforesaid  any 
dispute  shall  arise,  the  justices  of  the  peace  at  the  next  sessions  after 
such  application  made,  and  after  notice  given  to  tiie  officers  of  the 
sevei-al  parishes  and  places  adjoining  to  such  lands,  and  to  all  others 
interested  thereon,  may  hear  and  determine  the  same  on  the  appeal  of 
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any  person  interested,  and  may  cause  the  same  to  be  equally  assessed, 
whose  determination  therein  shall  be  final.  But  this  shall  not  deter- 
mine the  boundaries  of  any  parish  or  place  other  than  for  the  purpose 
of  rating  such  lands  to  the  parochial  rates  as  aforesaid. 


Kuma  expended 
in  p^ircliasing 
Bites,  or  advanced 
to  parishes  by 
commissioners,  to 
be  charged  upon 
and  paid  out  of 
church  rates. 


In  what  cases 
rates  may  be 
raised  by  justices 
in  extra-parochial 
places  for 
purposes  of  Act. 


Churchwardens 
may  borrow 
money  on  credit 
of  rates. 


And  also  money 
for  enlarging 
existing  churches, 
&c. 


Ifund  for 
payment. 


Ko  application  to 
be  made  for 
building,  &c.,  by 
means  of  rates 
without  consent 
of  majority  of 
inhabitants 
paying  poor 
rates ;  or,  where 
a  select  vestry, 
without  the 
consent  of  a 
certain  portion 
thereof. 


6.  Chtjkch  Rates  under  Acts  for  buildihg  I^ew  Churches. 

The  powers  of  churchwardens  with  regard  to  church  rates  have  been 
extended  by  the  Church  Building  Acts  ;  in  some  instances  they  have 
express  authority  of  themselves  to  make  a  rate  without  a  faculty,  and 
the  court  will  interfere  by  mandamus  whenever  the  right  of  the  lender 
to  have  his  money  is  apparent.  (See  58  Geo.  III.  c.  45,  s.  69,  and  59 
Geo.  III.  o.  134,  ss.  14  and  40  ;  14  &  15  Vict.  c.  97  ;  Regina  V.  Bran- 
caster,  7  A.SE.458;  B.  v.  St.  Michael's;  Pembroke,  S  A.  (&  E.  603 ; 
Warner  v.  Gates,  2  Curt.  315.) 

All  money  expended  in  purchasing  sites,  and  advanced  by  com- 
missioners to  any  parish  under  the  Act,  or  paid  by  commissioners  in 
cases  of  neglect  to  provide  sites,  and  all  sums  expended  or  advanced 
under  the  Act  in  carrying  the  purposes  thereof  into  execution,  shall  be 
charged  on  the  church  rates,  and  the  churchwardens  are  required  and 
empowered  to  make  suflBcient  rates  for  repaying  such  expenses  and 
advances,  within  the  periods  or  at  the  times  specified  by  the  com- 
missioners.    (58  Geo.  in.  c.  45,  s.  56.) 

Where  money  shall  have  been  expended  in  purchasing  sites,  or 
advanced  by  commissioners  under  the  Act  for  extra-parochial  places 
in  which  no  church  rate  shall  be  made,  any  justice  on  the  requisition  of 
the  commissioners  shall  appoint  two  or  more  persons  to  make  and  levy 
rates  for  making  all  payments  and  repayments  as  may  be  required 
under  the  Act,  who  shall  have  the  same  powers  as  churchwardens ; 
and  all  such  rates  shall  be  deemed  church  rates,  and  all  laws  relative  to 
church  rates  shall  be  applicable  thereto.     (Jrf.  s.  57.) 

Power  is  given  to  churchwardens  in  parishes  with,  consent  of  the 
vestry,  and  persons  appointed  in  extra-parochial  places  with  consent  of 
the  majority  of  persons  who  would  be  entitled  to  vote  in  a  vestry,  with 
notice  given  in  the  church  or  chapel  therein  or  nearest  thereto,  to 
borrow  money  on  the  rates,  and  to  raise  by  rates  money  sufficient  to 
pay  the  interest  and  one  twentieth  of  the  principal,  until  the  whole 
money  borrowed  shall  be  repaid.     {Id.  s.  58.) 

Power  is  given  to  churchwardens  with  consent  of  vestry  and  of  the 
bishop  and  incumbent  to  borrow  and  raise  on  the  rates  money  necessary 
for  or  towards  defraying  the  expense  of  enlarging  or  extending  the 
accommodation  in  any  then  existing  church  or  chapel,  and  to  make 
rates  for  payment  of  the  interest,  and  providing  a  fund  of  not  less  than 
the  interest  for  repayment  of  the  principal,  or  repaying  the  principal  in 
such  other  manner  as  shall  be  agreed  on.  Provided  that  one-half  of 
the  additional  accommodation  shall  be  allotted  to  uninclosed  or  free 
seats.     (Id.  s.  59.) 

No  application  to  build  or  enlarge  any  church  or  chapel,  wholly  or  in 
part,  by  means  of  rates,  shall  be  made  unless  the  major  part  of  the 
inhabitants  and  occupiers  assessed  to  the  poor,  in  vestry  assembled, 
shall  consent  thereto,  or,  where  the  parish  shall  be  under  the  care  of  a 
select  vestry  or  body,  with  the  consent  of  four-fifths  thereof,  such 
consents  to  be  certified  to  some  justice  by  an  overseer  of  the  poor  ;  nor 
unless  .two-thirds  in  value  of  the  proprietors  of  lands  within  such 
parish,  whether  for  estates  of  freehold  or  copyhold,  or  by  virtue  of  leases 
for  terms  of  not  less  than  fifteen  years  absolute  or  determinable  upon  a 
life  or  lives,  shall  have  consented  thereto,  such  consents  to  be  given  by 
writing  under  the  hands  of  all  persons  and  corporations  sole,  and  of  the 
president  or    head    member   of    corporations  aggregate,  and   of  the 
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tusbands,  guardians,  committees,  trustees,  attornies  or  agents  of  femes 
covert,  minors,  insane  persona  and  persons  out  of  the  kingdom,  and  of 
the  major  part  of  the  trustees  for  any  charitable  or  other  purpose. 
(58  Geo.  III.  c.  45,  s.  60.)  See  further  the  59  Geo.  III.  c.  135,  s.  24, 
infra. 

Power  is  given  to  churchwardens  of  any  parish  or  place  in  which 
any  church  or  chapel  shall  be  built,  on  such  application  as  aforesaid 
(s.  60),  to  make  rates  for  raising  the  sum  or  portion  of  the  sum  pi-o- 
posed  to  be  defrayed  by  rates,  or  to  borrow  any  such  sums  on  the  credit 
of  such  rates  ;  and  in  every  such  case  to  make  rates  for  payment  of  the 
interest  of  any  monies  advanced  for  building  any  church  or  chapel 
on  credit  of  the  rale,  and  for  providing  a  fund  of  not  less  than  the 
amount  of  the  interest  for  repayment  of  the  principal,  or  for  repaying 
such  principal  in  such  manner  as  shall  be  agreed  upon.  {Id.  s.  61.)  It 
would  seem  that  the  Church  Building  Acts,  58  Geo.  III.  c.  45,  &  59 
Geo.  III.  c.  134,  give  no  authority  for  laying  a  rate  for  the  purpose  of 
enlarging  a  burial  ground,  ifteg.  v.  Abney,  3  E.d  B.  782  ;  23  L.  J. 
M.  0.  154.) 

By  59  Geo.  III.  c.  134,  s.  23,  any  church  or  chapelwarden  of  any 
parish  or  division,  or  consolidated  or  district  chapelry,  in  which  rates 
shall  be  made  under  said  Act  or  this  Act,  may  recover  such  rates  by 
all  such  ways  and  means  as  church  rates  may  be  recovered  by,  as  fully 
as  if  they  were  hereby  specially  given  ;  provided  that  church  or  chapel- 
wardens  appointed  under  said  Act  or  this  Act  shall  not  in  virtue  of 
such  office  be  deemed  overseers  of  the  poor. 

Sect.  24,  after  reciting  so  much  of  sect.  60  of  58  Geo.  III.  c.  45,  as 
requires  the  consent  of  two-thirds  in  value  of  the  proprietors,  enacts, 
that  such  recited  provision  shall  be  repealed  :  and  that  no  application 
to  build  or  enlarge  any  church  or  chapel  wholly  or  in  part  shall  be 
made,  nor  shall  any  church  or  chapel  be  built,  rebuilt,  or  enlarged,  or 
any  purchase  made  of  any  new  or  additional  burial  ground,  by  means 
of  rates  on  any  parish  where  one-third  in  value  (to  be  ascertained  by 
an  average  of  the  poor's  rate  for  the  preceding  three  years)  of  the  pro- 
prietors of  tenements  in  such  parish,  whether  for  estates  of  freehold  or 
copyhold,  or  for  terms  of  years  absolute,  whereof  fifteen  years  shall  be 
unexpired  or  determinable  on  a  life  or  lives,  shall  dissent  therefrom  ; 
such  dissent  to  be  entered  in  the  book  containing  the  proceedings  of 
the  vestry,  and  to  be  signified,  in  case  of  any  future  vestry,  within  two 
months  after  the  resolution  ;  and  in  case  of  any  such  resolution  already 
passed,  within  two  mouths  from  passing  this  act,  under  the  hands  of 
such  proprietors  as  aforesaid,  and  of  the  president,  head,  or  chief  member 
of  any  corporations  aggregate,  and  of  the  husbands,  guardians,  com- 
mittees, trustees,  attornies,  or  agents  of  any /emes  covert,  minors,  pei'sons 
insane,  or  absent  from  the  kingdom,  and  the  major  part  of  the  trustees 
of  any  charitable  institution,  or  of  any  part  of  them  authorized  to  act 
in  the  trusts.  (See  B.  v.  Ohii/rchwardeiis  of  St.  Mary,  Lambeth,  3  B.  & 
A.  651 ;  B.  V.  Chmchwardens  of  Bwsley,  6  N.  &  M.  333  -,5  A.d  E.  50, 
post,  730.) 

A  church  rate  may  be  made  by  the  church-wardens  of  a  parish  di- 
vided under  the  Ohurch  Bnildiug  Acts,  for  that  division  of  the  parish 
only  ;  and  churchwardens  chosen  by  the  inhabitants  of  that  division 
are  legal  churchwardens  for  the  purposes  of  church  rate.  {Varty  v. 
Nurm,  5  Jur.  1138  ;  2  Curt.  898.) 

By  sect.  25,  it  shall  be  lawful  for  the  inhabitants  of  any  parish  as- 
sembled at  any  vestry,  or  the  major  part  of  the  inhabitants  so  assembled, 
of  which  notice  shall  have  been  given  on  two  successive  Sundays  pre- 
ceding, or  for  two-thirds  parts  of  such  of  the  persons  exercising  the 
powers  of  vesti-y  as  shall  be  assembled  at  any  meeting  of  which  notice 
shall  have  been  given  as  notices  for  assembling  such  persons  are  given, 
to  order  and  direct  the  making  and  raising  of  any  rate  not  exceeding 
one  shilling  in  the  poiind  in  any  one  year,  or  five  shillings  in  the 
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to  be  made  by 
rates  upon  the 
district. 


pound  in  the  -whole,  upon  the  annual  value  of  the  property  in  the 
parish,  for  the  purpose  of  building  or  enlarging  any  church  or  chapel, 
either  wholly  or  in  part,  by  means  of  rates,  without  any  further,  or 
other,  or  greater  number  of  consents  of  any  number  of  inhabitants,  or 
proprietors  or  occupiers,  or  other  persons ;  provided  that  no  larger 
rate  than  aforesaid  shall  be  directed  to  be  raised  in  relation  to  any 
application  to  build  or  enlarge  any  church  or  chapel,  either  wholly  or 
in  part,  by  means  of  rates,  if  any  such  proportion  of  dissents,  as  in 
sect.  24  is  specified,  are  signified  as  there  directed  ;  and  every  such  di- 
rection shall  be  imperative  upon  the  church  or  chapelwardens,  who 
shall  forthwith  make  and  raise  the  rate  so  ordered  ;  and  eveiy  such 
rate  shall  be  made,  raised,  levied,  and  accounted  for  in  like  maimer 
and  with  all  such  powers  and  under  such  penalties  as  are  in  law  ap- 
plicable to  church  rate. 

When  any  parish  shall  be  desirous  of  increasing  the  accommodation 
in  the  parish  church,  and  it  shall  be  expedient  to  take  down  the  exist- 
ing church  and  to  rebuild  it  on  the  same  or  a  more  convenient  site,  it 
shall  be  lawful  for  the  churchwardens,  with  the  consent  of  the  vestry,  or 
persons  possessing  the  powers  of  vestry,  and  of  the  ordinaiy,  patron,  in- 
cumbent, and  lay  impropriator,  if  any,  to  take  down  such  existing  church, 
and  to  rebuild  it  on  the  same,  or  a  new  site,  and  the  churchwardens 
may  borrow  on  credit  of  the  church  rates,  or  any  rates  made  under 
said  Act,  or  this  Act,  money  necessary  for  defraying  all  or  any  part  of 
the  expense  of  taking  down  and  rebuilding  such  church,  and  make 
rates  for  paying  the  interest  of  the  money  so  borrowed,  and  for  pro- 
viding a  fund  not  less  than  the  amount  of  the  interest  for  repaying  the 
principal,  or  for  repaying  such  principal  at  such  times  and  in  such 
manner  and  proportions  as  shall  be  agreed  upon  by  the  lenders  :  pi-o- 
vided  that  no  church  shall  be  so  taken  down  and  rebuilt  by  means  of 
rates,  if  such  proportions  of  dissent  as  in  sect.  25  specified  are  signified 
in  writing  as  thereby  directed.  (58  Geo.  III.  c.  45,  s.  40.) 

Where  A.  lent  to  the  churchwardens  ofB.,  under  the  above  clause, 
one  thousand  pounds  at  5  per  cent.,  and  agreed  not  to  call  in  the  prin- 
cipal for  twenty  years  :  it  was  held  that  the  act  was  compulsory  on  the 
churchwardens  to  raise  annually  a  sum  equal  to  the  amount  of  the  in- 
terest, as  a  fund  for  the  repayment  of  the  principal,  although  A.  could 
not  compel  the  repayment  of  the  principal  until  the  expiration  of  the 
twenty  years.  (B,.  v.  St.  Michael's,  Pembroke.  {Churchwardens),  \  N.S 
F.  G9 ;  5  A.  (h  B.  603.)  The  money  raised  on  the  rates  under  the 
latter  section  must  not  be  to  secure  a  past  debt,  and  so  be  retrospective, 
according  to  B.  v.  Dwrsley,  {5  A.  S  E.  10) ;  but  where  the  resolution  of 
the  vestry  to  make  the  alterations,  and  to  borrow,  if  need  were,  was 
come  to  in  June,  1826,  and  the  resolution  to  accept  the  contract  of  A. 
and  B.  to  do  the  work  for  three  thousand  two  hundred  pounds,  and  to 
borrow  two  thousand  pounds  on  the  rates,  was  made  in  December, 
1826,  and  the  consents  of  the  incumbent  and  bishop  were  given  early 
iu  1827,  and  the  work  was  done  between  the  29th  June,  1826,  and  the 
29th  March,  1830,  and  the  bonds  were  given  on  the  27th  March,  1830, 
for  four  hundred  pounds,  in  part  liquidation  of  the  account  of  A.  and 
B.,  on  the  completion  of  their  contract :  it  was  held  that  money  due  on 
the  bonds  was  to  pay  not  a  past  debt,  but  a  present  debt,  as  soon  as  it 
became  due.  {Beg.  v.  St.  Michael's,  Southampton,  6  E.  S  B.  807  ;  25 
L.  J.  Q.  B.  379.)  And  the  efiect  of  the  above  transaction  was  held  to 
be  the  same  as  it  would  have  been  if  A.  and  B.  had  lent  money  to  the 
churchwardens,  and  they  had  given  the  bonds  for  the  loan,  and  had 
then  paid  the  debt  for  work  by  returning  the  money  to  those  who  lent 
it.  {Ibid.) 

The  repairs  of  district  churches  or  chapels  shall  be  made  by  the 
districts  to  which  they  belong,  by  rates  to  be  raised  within  the  districts 
in  like  manner  as  repairs  of  churches  by  parishes,  and  such  district 
shall  be  deemed  a  separate  parish  for  that  purpose ;  and  the  repairs  of 


s.  VII.]  ®f)uwi)  or  aiijajel.  729 

chapels  not  made  district  churches  shall  be  made  by  the  parish  in  or      7.  Church 
for  ■which  the  chapels  shall  be  built.   {Id.  s.  70.)  The  chapel,  in  respect         Rates. 

of  •which  the  money  is  about  to  be  expended,  should  be  the  chapel  of   

that  parish,  the  churchwardens-of  -which  arc  to  make  the  rate.  The 
chapelwardens  of  a  chapel  maintained  by  a  district  within  a  parish 
cannot  borrow  money  under  this  section,  {fieg.  v.  WiUiiis,  16  Q.  B.  I; 
20  L.  J.  M.  0.  63.)  The  township  of  B.  was  a  populous  district,  situated 
within  the  parish  of  W.,  had  constables  of  its  own,  and  maintained  its 
own  poor.  It  had,  from  time  immemorial,  chapelwardens  and  a  chapel 
of  its  own.  Divine  service  was  performed,  and  the  sacraments  ad- 
ministered in  the  chapel,  the  repairs  of  which  were  paid  for  by  the 
township.  From  1727  it  had  a  cemetery  of  its  own.  Marriages  were 
celebrated  there  till  1754,  but  not  after  the  26  Geo.  II.  c.  33  ;  but  it 
contributed  to  the  maintenance  of  the  church,  and  payment  of  the 
clergy  of  the  parish  of  W.  It  was  held  that  these  circumstances  did 
not  bring  the  chapel  within  the  above  Act.     (lb.) 

The  word  "repairs"  in  sect.  70,  includes  the  incidental  expenses 
necessary  for  the  proper  performance  of  divine  worship,  such  as  light- 
ing and  washing,  and  for  stationery  for  registers,  cfec,  and,  therefore,  a 
rate  made  for  the  repairs  of  a  district  church,  built  under  the  provisions 
of  the  58  Geo.  III.  c.  45,  and  other  Church  Building  Acts,  may  properly 
include  such  expenses.  {Beg.  v.  Official  Principal  of  the  Consistory 
Cowrt,  31  L.  J.  Q.  B.  106.) 

Districts  shall  be  made  subject  to  the  repair  of  the  original  parish  District  to  remain 
church  for  twenty  years  after  the  district  church  shall  be  consecrated,  liable  (or  repaira 
after  which  the  parish  church  shall  be  repaired  by  the  remainder  of  fo/twentv  vears 
the  parish,  and  each  district  shall  afterwards  make  separate  rates  for 
such  repairs,  as  if  separate  pai-ishes.   {Id.,  s.  71.)    The  71st  sect,  of  the 
58  Geo.  III.  c.  45,  is  impliedly  repealed  by  the  19  &  20  Vict.  c.  104, 
s.  14,  (the  New  Parishes  Act,)  with  respect  to  a  district  becoming  a 
parish  for  ecclesiastical  purposes  under  that  Act ;  {Oough  v.  Jones,  11 
W.  B.  107 ;)  and  a  district  which  has  become  a  parish  under  the  opera- 
tion of  that  Act  is  no  longer  liable  to  the  repairs  of  the  old  parish 
church  ;  {ib. ;)  and  a  notice  calling  a  vesfry  meeting  to  raise  a  rate  for 
the  old  parish  need  not  be  given  to  the  parishioners  of  a  district  con- 
verted into  a  parish  by  reason  of  the  above  Act.  (Ib.) 

Under  this  section  the  inhabitants  of  the  district  are  liable  for  twenty 
years  to  the  incidental  expenses,  in  the  same  manner  as  to  the  repairs 
of  the  mother  church.  {Chesterton  v.  Farlar,  1  Curt.  356.) 

The  31  &  32  Vict.  c.  109,  ("  The  Compulsory  Church  Bate  Abolition  i?  Ecclesiastical 
Act,")  is  not  to  affect  vestries,  or  the  making,  assessing,  receiving,  or  coi'secrated'"'^  * 
otherwise  dealing  with,  any  church  rate,  save  in  so  far  as  relates  to  the  churcli  of  tiieir 
recovery  thereof.     But  s.  6  enacts  that,  "  Subject  to  the  provisions  in  °'7'i?°l'f''j'*"'t 
that  Act  contained,  whensoever  any  ecclesiastical  district,  having  within  for  parish  church, 
its  limits  a  consecrated  church  in  use  for  the  purposes  of  divine  worship, 
shall  have  been  legally  constituted  out  of  any  parish  or  parishes,  and 
whether  such  district  shall  or  shall  not  be  a  separate  and  distinct  parish, 
the  inhabitants  of  such  district  shall  not  be  entitled  to  vote  for  or  in 
reference  to  a  church  rate,  or  the  expenditure  thereof,  at  any  vestry 
meeting  of  the  parish  or  parishes  out  of  which  the  said  district  is 
formed,  .nor  shall  they  be  assessed  to  any  rate  made  in  relation  to  the 
parish  church  of  the  said  parish  or  parishes  ;  but  such  inhabitants  may 
assemble  in  vestry,  and,  subject  to  the  provisions  of  this  Act,  may  make 
and  assess  a  rate  in  relation  to  the  church  of  their  own  district  in  like 
manner  as  if  such  church  were  the  church  of  an  ancient  parish :  pro- 
vided that  nothing  in  this  Act  contained  shall  affect  any  right  of  burial 
to  which  the  inhabitants  of  the  district  may  be  entitled  in  the  church- 
yard of  the  mother  church." 

It  shall  be  lawful  for  the  churchwardens  of  any  parish,  with  the  69  Geo.  in., 
consent  of  the  vestry,  bishop,  and  incumbent,  to  borrow  and  raise  on  churchwardens, 
credit  of  the  church  rates,  or  any  rate  made  under  said  Act  or  this  Act,  with  consent"  of 
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vestry,  &c.,  may 
raise  money  upon 
credit  of  rates 
for  repair  of 
churches,  &c. 


<EturcS  or  aitaiifl' 


[S.  VII. 


Loans  to  rebuild 
churches. 


Hates  for  paying 
off  loans  still 
leviable. 


money  necessary  for  defraying  the  expense  of  repairing  any  churches 
or  chapels,  and  where  such  money  shall  have  been  borrowed,  to  raise 
by  rate  a  sum  sufficient  from  time  to  time  to  pay  the  interest  of  the 
money  so  borrowed,  and  not  less  than  10  per  cent,  of  the  principal,  out 
of  the  produce  of  such  rates,  until  the  whole  money  borrowed  shall  be 
repaid.   (59  Geo.  III.  c.  134,  s.  14.) 

This  enactment  has,  to  a  certain  extent,  modified  the  general  rule 
noticed  ante,  715,  as  to  the  illegality  of  retrospective  rates,  but  it  only 
authorizes  the  borrowing  of  money  upon  the  credit  of  the  church  rates 
for  future  expenses  only,  and  not  for  such  as  have  been  already  in- 
curred. (-R.  V.  Churchwardens  of  Dursley,  5  A.  th  E.  10  ;  PiggoU  v. 
Bearblock,  4  Moo.  P.  C.  C.  499' ;  8  Jur.  478.) 

And  when  money  is  borrowed  by  churchwardens  under  this  statute, 
the  instalments  of  not  less  than  ten  pounds  per  cent,  of  the  principal 
sum  borrowed  ought  to  be  annual  payments.     (_Id.) 

A  mandamus  may  be  obtained  to  compel  churchwardens  to  make  a 
church  rate  for  the  repayment  of  a  loan  obtained  by  the  inhabitants  of 
the  parish  from  the  commissioners  for  building  new  churches,  conform- 
ably to  the  above  enactments  of  68  Geo.  III.  e.  45,  ss.  14  and  60,  and 
69  Geo.  III.  c.  134,  s.  24 ;  for  the  making  of  such  a  rate  is  not  a  matter 
of  ecclesiastical  cogiaizance.  {JR.  v.  Churchwardens  of  St.  Mary,  Lambeth, 
3  B.  ct-  Ad.  651.) 

By  the  5  Geo.  IV.  c.  36,  s.  1,  the  churchwardens  and  overseers  of  any 
parish,  with  the  consent  of  the  vestry,  may  borrow  money  from  the 
commissioners  of  public  works,  for  rebuilding  the  parish  church,  and 
the  churchwardens  and  overseers  may  make  annual  or  half-yearly  rates 
for  the  repayment  of  the  loan,  with  interest,  in  certain  proportions  in 
twenty  years. 

Sect.  2.  The  churchwardens  and  overseers  may  sue  for  money  and 
recover  all  such  rates  by  all  such  ways  and  means  as  any  church  rates 
may  by  law  be  sued  for,  levied,  and  recovered,  as  fully  and  effectually 
as  if  all  powers,  authorities,  provisions,  penalties,  and  forfeitur'es  re- 
lating to  the  suing  for,  levying,  and  recovering  of  any  church  rates  were 
repealed  and  enacted  in  that  Act.  If  a  rate,  therefore,  is  sought  to  be 
enforced  before  justices  under  53  G^eo.  III.  c.  127,  h.  7,  the  same  objec- 
tions that  would  oust  their  jurisdiction  against  au  ordinary  churda  rate 
would  do  so  in  this  case.  (InreB^ithin.'^L.J.M.C.Yila^  In  that  case 
the  churchwardens  and  overseers  had  duly  obtained  a  loan  under  the 
5  Geo.  IV.  c.  36,  and  a  rate  was  made  in  1852,  in  pursuance  of  s.  1,  and 
B.  was  rated  in  respect  of  land  in  his  occupation,  which  he  refused  to 
pay,  and  he  was  summoned  before  three  magistrates  Under  53  Geo.  III. 
c.  127,  s.  7.  He  appeared  and  disputed  the  validity  of  the  rate,  on  the 
ground  that  it  was  unequal,  that  he  was  rated  higher  in  proportion 
than  other  persons,  that  he  was  rated  in  respect  of  property  not  occu- 
pied by  him,  and  that  persons  who  ought  to  have  been  rated  were 
omitted.  The  justices  declined  to  adjudicate,  and  the  court  refused  a 
rate  to  compel  them  to  do  so.    (/6.) 

By  31  &  32  Vict.  c.  109,  s.  3,  "  In  any  parish  where  a  sum  of  money 
is,  at  the  time  of  the  passing  of  this  Act,  due  on  the  security  of  church 
rates,  or  of  rates  in  the  nature  of  church  rates,  to  be  made  or  levied  in 
such  parish  under  the  provisions  of  any  Act  of  Parliament,  or  where 
any  money  in  the  name  of  church  rates  is  ordered  to  be  raised  under 
any  such  provisions,  such  rates  may  still  be  made  and  levied,  and  the 
payment  thereof  enforced  by  process  of  law,  pursuant  to  such  provisions, 
for  the  purpose  of  paying  off  the  money  so  due,  or  paying  the  money  so 
ordered  to  be  raised,  and  the  costs  incidental  thereto,  but  not  otherwise, 
until  the  same  shall  have  been  liquidated :  Provided  that  the  accounts 
of  the  churchwardens  of  such  parish,  in  reference  to  the  receipt  and 
expenditure  of  the  monies  levied  under  such  Acts,  shall  be  audited 
annually  by  the  auditor  of  the  Poor  Law  Union  within  whose  district 
such  parish  shall  be  situate,  unless  another  mode  of  audit  is  provided 
by  Act  of  Parliament." 


B.  viir.] 


(ttf)utci)  tit  ©fia^el. 


All  chapels  acquired  and  appropriated,  or  built  or  enlarged  and 
improved  under  said  Acts,  or  under  any  local  Acts  wherein  no  provision 
is  made  relating  thereto,  in  aid  of  the  churches  of  the  parishes  or  places 
in  which  they  shall  be  situated  (whether  or  not  any  districts  of  such 
parishes  shall  have  been  assigned  to  such  chapels  for  ecclesiastical  pur- 
poses), shall  be  repaired  by  the  parishes  or  places  at  large  to  which  such 
chapel  shall  belong,  and  rates  shall  be  raised  for  that  purpose  in  like 
manner  as  for  the  repair  of  the  churches  of  such  parishes  or  places,  and 
all  the  laws  in  force  for  making  and  raising  rates  for  the  repair  of 
churches  shall  be  applied  for  making  and  raising  rates  for  the  repair  of 
such  chapels.  (3  Geo.  IV.  c.  72,  s.  20 ;  see  Graven  v.  Sanderson,  7  A. 
&  E.  880.) 

It  shall  be  lawful  for  the  commissioners,  in  any  case  in  which  any 
division  of  a  parish  previously  divided  under  the  Acts  should  be  again 
divided,  and  on  which  any  church  or  chapel  shall  be  built  or  acquired, 
and  appropriated  for  the  use  of  such  new  division,  by  any  instrument 
under  the  seal  of  the  commissioners,  to  declare  that  all  liability  to  repair 
the  church  or  chapel  of  the  division  from  which  such  new  division  shall 
be  made,  shall  cease  from  the  period  specified  in  such  instrument ;  and 
after  such  period  the  new  division  shall  be  liable  only  to  repair  the 
church  or  chapel  built  therein,  and  to  repair  the  church  of  the  original 
parish  for  the  then  residue  of  the  twenty  years,  under  58  Creo.  III. 
c.  45,  St.  71,  s.  21. 

In  every  district  parish  or  division  of  a  parish,  or  district  chapelry, 
In  which  any  church  or  chapel  shall  be  built,  acquired,  or  appropriated 
under  said  Act  or  this  Act,  in  which  there  shall  not  be  a  distinct  vestry, 
a  select  vestry  of  so  many  persons  as  the  commissioners  shall  direct 
shall  be  appointed  be  the  commissioners,  with  the  advice  of  the  bishop, 
out  of  the  substantial  inhabitants,  for  the  care  and  management  of  the 
church  or  chapel,  and  all  matters  relating  thereto,  and  such  select 
vestry  shall  annually  elect  the  church  or  chapelwarden  on  the  part  of 
the  parish  or  chapelry,  and  shall  elect  new  members  of  such  vestry  as 
vacancies  shall  arise  by  death,  resignation,  or  cea,slng  to  Inhabit  the 
parish,  and  proper  pews  shall  be  provided  for  the  use  of  the  church  or 
chapelwardens.     (69  Geo,  III.  c.  134^  s.  30.)_ 

A  select  vestry  appointed  pursuant  to  this  provision  of  the  Act  has 
no  power  to  raise  a  rate  for  the  repair  of  the  district  church.  '{Cock- 
burn  V.  Harvey,  2  B.  S  A.  797.) 

Further'  as  to  the  constitution,  &c.,  of  vestries  and  select  vestries 
under  the  Church  Building  Act,  &c.,  see  tit.  '*  Vestries,"  Vol.  V. 
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SGteo.  IV.,  0.  72. 
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Tvith  or  without 
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the  parishioners 
at  large,  in  the 
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58  Geo.  III.,  0.45. 
District  to  remain 
liable  to  repairs 
of  parish  church 
for  twenty  years. 

Parishes  may,  &c. 


59  Geo.  III., 
c.  184. 

Appointment  by 
commissioners  of 
select  -vestry  for 
mauagement  of 
new  churches. 

Such  restry  to 
appoint  church  or 
chapelwardens. 


VIII.  ©tiuwij  mut&. 

A  christening  fee  is  not  due  to  a  parson  who  does  not  christen  a  child,   Christening  fee, 
although  he  be  the  parson  of  the  parish.     (1  Lee's  JEc.  Ca.  341,  396.) 

A  fee  is  not  due  to  a  parson  who  does  not  perform  the  ceremony  of  Marriage  fee. 
marriage,  though  the  parties  married  be  his  parishioners.     {2d.  397.) 

As  to  burial  fees,  see  aftie,  692.  _  _      Burial  fee. 

A  mortuary  is  not  an  oblation  or  obvention  within  the  7  &  8  Will. 
III.  c.  6,  and,'  therefore,  the  justices  have  no  jurisdiction  under  that  Act 
to  order  a  payment  in  respect  of  a  mortuary.  {Alston  v.  Abbott,  18 
L.  J.  Q.  B.  314.) 

As  to  Easter  oiferings  and  tithes,  see  "  Easter  Offerings,"  Vol.  II. ;  Easter  offerings 
"  Tithes  "  Vol.  V.  and  tithes. 

By  the  1  &  2  Will.  IV.  c.  38,  s.  14  (being  one  of  the  Acts  for  the 
building  of  new  churches),  all  fees,  dues,  offerings,  and  emoluments, 
as  heretofore  payable,  &c.,  are  to  be  payable,  &c..  In  respect  of  the  new 
churches. 
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As  to  the  offence  of  breaking  into  and  stealing  in  churches,  see 
"  Sacnlege,"  Vol.  V. 
As  to  riotously  pulling  down  a  church,  see  "Riot,"  Vol.  V. 
As  to  disturbing  dissenting  congregations,  see  "Dissenters,"  post. 
As  to  not  going  to  church,  holding  fairs,  places  of  entertainment, 
travelling,  taking  and  exercising  ordinary  callings,  killing  game,  and 
serving  process,  &c.,  on  a  Sunday,  and  other  profanations  of  that  day, 
see  "Lord's  Day,"  Vol.  III. 
Herein  of,— 

1st.  Arresting  Clergyman  attending  Diviiie  Service. 
2ndly.  Holding  Fairs,  Plays,  c&e.,  in. 
Srdly.  QuarrelUng  or  Brawling,  (he.,  in. 
4thly.  Assaults,  &e.,  in.        

1.  Arresting  a  Ciergtman  performing  Divine  Service  or  in  going 
OR  returning. 

By  stat.  24  &  25  Vict.  c.  100,  s.  36,  'whosoever  shall,  by  threats  or 
force,  obstruct  or  prevent  any  clergyman  or  other  minister  in  or  from 
celebrating  divine  service,  or  otherwise  officiating  in  any  church, 
chapel,  meeting-house,  or  other  place  of  divine  worship,  or  in  or  from 
the  performance  of  his  duty  in  the  lawful  burial  of  the  dead  in  any 
churchyard  or  other  burial  place,  or  shall  strike  or  offer  any  violence  to, 
or  shall,  upon  any  civil  process,  or  under  the  pretence  of  executing  any 
civil  process,  arrest  any  clergyman  or  other  minister,  who  is  engaged  in, 
or,  to  the  knowledge  of  the  offender,  is  about  to  engage  in,  any  of  the 
rites  or  duties  in  this  section  aforesaid,  or  who,  to  the  knowledge  of  the 
offender,  shall  be  going  to  perform  the  same,  or  i-eturning  from  the  per- 
formance thereof,  shall  be  guilty  of  a  misdemeanour,  and  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour. 

The  Act  applies  to  week  days  as  well  as  Sundays  and  holidays. 
(Wats.  c.  34.)  The  arrest,  though  it  may  be  punished,  is  still  good  in 
law,  unless  on  a  Sunday,  so  that  if  a  rescous  be  made,  and  thereby  any 
person  shall  be  killed,  the  killing  is  murder.  ( Wats.  e.  34.)  The  Court 
of  Common  Pleas  discharged  a  clergyman  arrested  on  his  way  to  the 
.altar,  but  refused  to  give  him  the  costs  of  the  application,  it  not  appear- 
ing that  the  arrest  was  with  the  concurrence  of  the  plaintiff  or  his 
attorney.     {Goddard  v.  Harris,  7  Bing.  320 ;  5  Af .  <£•  P.  122.) 


2;  Holding  Fairs,  Plays,  &c.,  in. 

Pairs  in.  Fairs  used  in  former  times  to  be  kept  in  churchyards,  and  even  in 

churches,  till  the  indecency  aud  scandal  was  so  great  as  to  want  a  re- 
formation ;  {Burn's  E.  L.  340  ;)  and  accordingly,  by  13  Edw.  I.  st.  2, 
c.  6,  no  fairs  nor  markets  shall  be  kept  in  churchyards. 

Playe,  bo.  By  canon  88,  plays  are  not  suffered  in  churches,  chapels,  or  church- 

yards, nor  feasts,  &c.,  or  any  other  profane  purposes,  nor  musters. 


3.  Quarrelling  or  Brawling,  &e.,  in. 

By  stat.  1  Mary,  sess.  2,  c.  3,  any  person  wilfully,  maliciously,  or  of 
purpose  molesting  or  disturbing  a  clergyman  in  his  sermon  in  church, 
chapel,  or  churchyard,  in  the  celebration  of  the  sacraments,  or  divine 


service,  or  breaking  down  or  misusing  the  altar,  or  crosses,  or  crucifixes,   9.  Profana- 
raa-y  be  arrested  by  any  constable  or  cburchwarden  of  the  parish,  or     Hon  of,  ffo. 

place,  or  by  any  person  present  at  the  time,  and  taken  before  a  justice  of  

the  peace,  who  may  commit  the  person,  and  two  justices  shall  hear  the 
case  within  six  days  after  the  charge  made,  and  the  two  justices  may 
commit  the  person  to  gaol,  without  bail,  for  three  months,  and  further 
till  the  quarter  sessions  after  the  three  months.  And  the  quarter 
sessions  are  to  discharge  him  if  he  is  penitent,  if  not,  to  recommit  until 
he  become  so.     A  penalty  is  imposed  for  rescuing  the  offender. 

In  order  to  be  within  the  1  Mary,  stat.  2,  c.  3,  the  party  must 
maliciously,  wilfully,  or  of  purpose  molest  the  person  celebrating 
divine  service.  Therefore,  to  read  aloud  a  notice  during  an  interval, 
when  no  part  of  the  service  was  in  the  course  of  being  performed,  the 
party  apparently  supposing  that  he  had  a  right  to  give  such  notice 
would  not  virarrant  his  detention,  in  order  that  he  might  be  taken  before 
a  justice  of  the  peace  under  that  statute,  nor  does  such  a  case  come 
within  the  Toleration  Act,  1  W.  &  M.  c.  18.  {Willimns  v.  Glenister, 
2  B.  S  C.  699.)  In  that  case  the  plaintiff  presented  a  notice  of  a  vestry 
to  elect  to  churchwardens  to  the  parish  clerk,  and  desired  him  to  read 
it  in  church  on  a  Sunday.  The  clerk,  after  consulting  the  minister,  re- 
fused to  do  so.  After  the  Nicene  creed  had  been  read,  and  as  the  minister 
was  walking  from  the  communion  table  to  the  vestry  room,  the  plaintiff 
stood  up  in  his  pew  and  read  the  notice,  whereupon  the  minister  desired 
the  defendant,  a  constable,  to  take  him  out  of  the  church.  The  defen- 
dant took  him  to  an  inn,  and  detained  him  for  an  hour  after  service  was 
over,  and  then  allowed  him  to  go  on,  promising  to  attend  before  a 
neighbouring  magistrate  the  next  morning.  The  detention  of  the 
plaintiff  after  the  service  was  over  was  held  to  be  illegal,  and  a  verdict 
found  for  the  plaintiff  was  not  disturbed.    (J&.) 

By  the  stat.  of  Brawling,  5  &  6  Bdw.  VI.  c.  4,  s.  1,  "If  any  person  Brawling  in 
shall  by  words  only  quarrel,  chide,  or  brawl  in  any  church  or  church-  churches,  4c. 
yard,  the  ordinary  (on  proof  of  two  witnesses)  may  suspend  every  lay- 
man, being  an  offender,  ah  mgressu  ecclesioe,  and  every  clergyman  from 
the  ministration  of  his  office  so  long  as  he  shall  think  meet ;"  but  now 
this  statute  is  repealed  so  far  as  relates  to  any  person  not  in  holy  orders 
by  23  &  24  Vict.  c.  32. 

'  By  23  &  24  Vict.  c.  32,  s.  2,  any  person  who  shall  be  guilty  of  riotous, 
violent,  or  indecent  behaviour  in  England  or  Ireland  in  any  cathedral 
church,  parish  or  district  church,  or  chapel  of  the  church  of  England  and 
Ireland,  or  in  any  chapel  of  any  religious  denomination,  or  in  England  in 
any  place  of  religious  worship  duly  certified  under  the  18  &  19  Vict.  c.  81, 
whether  during  the  celebration  of  divine  service,  or  at  any  other  time, 
or  in  any  churchyard  or  burial  ground,  or  who  shall  molest,  let,  disturb 
vex,  or  trouble,  or  by  any  other  unlawful  means  disgust  or  misuse  any 
jweacher  duly  authorized  to  preach  therein,  or  any  clergyman  in  holy 
orders  ministering  or  celebrating  any  sacrament,  or  any  divine  service, 
rite,  or  office,  in  any  cathedral,  church,  or  chapel,  or  in  any  churchyard 
or  burial  ground,  shall,  on  conviction  thereof,  before  two  justices  of  the 
peace,  be  liable  to  a  penalty  of  not  more  than  five  pounds  for  every  such 
offence,  or  may,  if  the  justices  before  whom  he  shall  be  convicted,  think 
fit,  instead  of  being  subjected  to  any  pecuniary  penalty,  be  committed  to 
prison  for  any  time  not  exceeding  two  months. 

By  s.  3,  a  constable  or  churchwarden  of  the  parish  or  place  where 
the  above  offence  is  committed,  may  immediately  and  forthwith,  after  the 
offence  committed,  apprehend  and  take  the  offender  before  a  justice  of 
the  peace. 

By  s.  4,  a  person  aggrieved  by  his  conviction  may  appeal  to  the 
next  court  of  genera!  or  quarter  sessions,  which  shall  be  holden  not  less 
than  twelve  days  after  the  day  of  conviction,  provided  such  person  shall 
enter  into  a  recognizance  with  two  sufficient  sureties  before  the  con- 
victing justices  conditioned  personally  to  appear  and  try  the  appeal,  and 
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pay  suolj  costs  as  luay  be  awarded  ;  and  upon  such  recognizance  being 
entered  into  the  justices  shall  liberate  such  person. 

As  to  persons  in  holy  orders,  the  ecclesiastical  courts  would  seem 
still  to  have  jvirisdiction  in  suits  for  brawling,  (Jenkins  v.  Barrett,  I 
Hagg.  16.) 

In  Cox  V.  Goodday,  (2  Hagg.  138,)  a  clergyman  was  suspended  for  a 
fortnight  for  words  spoken  during  divine  service,  byway  of  admonition, 
of  a  passionate  tenor,  though  expressed  without  any  tone  of  passion. 


4.    ASSAITLTS,  &C.,  IN. 

Affrays  in  a  church  or  churchyard  have  been  always  looked  upon  as 
heinous  offences.     (See  1  Hawk.  c.  63,  s.  23,  ante,  "Affray.") 

Beating  clerks  in  orders  was  punishable  under  the  Articuli  Glen, 
9  Edw.  II.  s.  1,  c.  3,  but  so  much  of  that  Act  relating  thereto  is  repealed 
by  9  Geo.  IV.  c.  31.  The  5  &  6  Edw.  VI.  c.  4,  s.  3,  so  far  as  the  same 
relates  to  striking,  or  drawing  any  weapon  with  intent  to  strike,  in 
churches,  &c.,  was  repealed  by  the  9  Geo.  IV.  c.  31,  except  so  far  as  it 
is  punishable  under  ecclesiastical  censures,  and  is  now  entirely  repealed 
as  to  persons  not  in  holy  orders  by  23  &  24  Vict.  c.  32,  sivpra. 

Lay  any  violent  Hands.] — But  chui'chwardens,  or  perhaps  private 
persons,  who  whip  boys  for  playing  in  the  church,  or  pull  off  the  hats 
of  those  who  obstinately  refuse  to  take  them  off  themselves,  or  gently 
lay  their  hands  on  those  who  disturb  the  performance  of  any  part  of 
divine  service,  and  turn  them  out  of  the  church,  are  not  within  the 
meaning  of  the  statute.     (1  Hawlc.  c.  28,  s.  29.) 

Where  a  parish  clerk  had  been  dismissed  from  his  office  by  the 
rector,  though  illegally,  and  another  person  had  been  appointed  in  his 
stead,  and  the  former  entered  the  parish  church  when  the  parishioners 
were  assembling  before  the  service,  and  attempted  to  enter  the  clerk's 
seat,  but  was  prevented  from  doing  so,  and  on  the  churchwardens 
desiring  him  not  to  take  that  seat,  he  got  into  an  adjoining  pew,  and 
afterwards  climbed  over  into  the  clerk's  seat  from  which  the  church- 
wardens had  him  forcibly  removed,  it  was  held  that  the  churchwardens 
were  justified  in  so  doing.  {Bxt/rton  v.  Henson,  10  M.  S  W.  105  ;  see 
also  Worth  v.  Terrington,  13  M.  do  W.  781 ;  BeynoMs  v.  Monhton,  2 
M.  S  B.  384.) 
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Office. 


I.  iEtatuw  of  ®8&ce,  &c„  anK  Jlccessits  for,  antJ  ioSo  was  ie 

mitttza. 

OhUEOHWABDENS  are  the  guardians  or  keepers  of  the  church, 
and  representatives  of  the  body  of  the  church.    (1  Bla.  Gom.  394.) 

How  far  they  are  overseers,  post,  748,  and  tit.  "  Foor,"  Vol.  IV. 

Where  a  return  to  a  mcmdamns  stated  an  immemorial  custom  in  the 
parish  to  have  no  churchwardens,  and  that  the  duties  appertaining  by 
law  to  the  office  of  churchwardens  had  been  from  time  out  of  mind  dis- 
charged by  the  overseers  of  the  poor,  it  was  held  that,  inasmuch  as 
overseers  of  the  poor  had  not  existed  time  out  of  mind,  and  as  there 
were  necessary  duties  appertaining  to  churchwardens,  and  there  must 
have  been  some  persons  bound  by  law  to  discharge  those  duties,  the 
custom  set  out  in  the  return  was  bad.     {R.  v.  Wi'x,  2  B.  S  Ad.  197.) 

Their  duties  were  originally  confined  to  the  care  of  the  ecclesiastical 
property  of  the  parish,  over  which  they  exercised  discretionary  power 
for  specific  purposes.     (1  Sagg.  Cons.  G.  173.) 

They  are  to  a  certain  degree  the  guardians  of  the  moral  character 
and  public  decency  of  their  respective  parishes.  {Griffiths  v.  Bead,  1 
Hagg.Eoc.  B.  208  ;  St.  Thomas's  Hospital  v.  Treherne,\Fhil.  Be.  Ga.  129.) 

In  general  the  number  of  churchwardens  is  two.  (2  Stra.  1246.) 
And  although  it  has  been  said  that  the  parishioners  may  choose  and 
trust  whom  they  think  fit,  without  limitation,  {Morgan  v.  Archdeacon 
of  Ga/rdigan,  1  aalk.  166,)  yet  this  doctrine  must  not  be  taken  to  be  cor- 
rect in  its  largest  sense  ;  for  although  it  is  the  duty  of  the  ordinary  not 
to  make  slight  objections,  he  is  bound  to  take  care  that  an  election  in 
his  opinion  void  in  itself  should  have  no  legal  effect ;  and  this  is  a  duty 
which  he  owes  to  the  parish  and  to  the  general  law  of  the  country. 
{Anthony  v.  Seger,  1  Hagg.  Gons.  O.,  10 ;  Steers'  P.  L.  83.) 

By  custom  there  may  be  but  one  churchwarden.  (See  B.  v.  Gatesby, 
4D.SB.  434  ;  2  B.  £  G.  817 ;   Woodcock  v.  Gibson,  4  B.  <b  G.  463.) 

If  a  parish  return  an  alien,  or  a  papist,  or  a  Jew,  or  a  child  of  ten 
years  of  age,  or  a  person  convicted  of  felony  (none  of  whom  are  qualified 
for  the  office),  "I  conceive  the  ordinary  would  be  bound  to  reject." 
{Per  Sir  W.  Scott,  1  Hagg.  Gons.  G.  10.) 

But  poverty  is  no  disqiialification  ;  and  therefore,  where  to  a  manda- 
nms  to  swear  in  a  churchwarden,  the  return  was  that  he  was  pauper 
lactourms  et  sermis  minus  hahilis  (a  poor  daiiyman  and  unqualified  for 
the  office),  the  court  held  the  return  insufficient,  and  a  peremptory 
mandamus  issued  ;  for  it  is  at  the  peril  of  the  parishioners  who  elect 
him,  if  he  misconduct  himself  The  ecclesiastical  judge  cannot  control 
the  election.  (1  Salic.  166  ;  B.  v.  Simpson,  1  Stra.  609.)  Nor  is  an 
ordinary  infirmity,  such  as  deafness,  a  sufficient  cause  of  exemption. 
(3  Phil.  165.) 

As  to  non-residents,  see  post,  737. 

Churchwardens,  when  they  have  made  the  declaration  required  by 
the  5  &  6  Will.  IV.  e.  62,  s.  9,  post,  742,  and  are  sworn  in,  are  so  far  in- 
corporated by  law  as  to  sue  for  the  goods  of  the  church,  and  to  bring  an 
action  of  trespass  for  them ;  and  also  to  purchase  goods  for  the  use  of 
the  parish.  They  may  take  money  or  goods  by  gift  or  legacy  for  the 
benefit  of  the  church  ;  {Attorney-General  v.  Bwper,  2  P.  Wms.  125  ;) 
but  they  are  not  a  corporation  in  such  sort  as  to  purchase  lands,  or  take 
by  grant,  except  in  London  by  custom  ;  {Oihs.  God.  241 ;  2  Saund. 
47  e. ;)  or  under  the   provisions  of  the  59  Geo.  III.  c.  12,  post,  746. 
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1.  Nature  of  And  where  certain  claurch wardens  and  overseers  contracted  for  them- 
Office.         selves  and  their   successors,   churchwardens,  and  overseers,  and  pro- 

vided  that  nothing  in  the  contract  should  be  construed  to  extend  to 

any  personal  covenant,  or  in  anywise  to  affect  them  in  their  private 
capacity  :  it  was  held  that,  although  the  churchwardens  and  overseers 
might  be  a  corporation,  yet  having  no  common  seal  of  offtne,  they  could 
not  bind  their  successors ;  that  the  contract  therefore  constituted  a 
personal  covenant,  and  that  the  proviso  being  repugnant  to  it,  was  void  ; 
(Fwmival  v.  Coombs,  1  Jur.  399  ;)  but  where  a  parish  consisted  of  a 
township  and  several  hamlets,  and  the  township  elected  two  church- 
wardens, and  the  hamlets  jointly  two  other  churchwardens,  and  separate 
rates  were  made  by  the  two  sets  of  churchwardens,  it  was  held 
that  the  churchwardens  elected  for  the  township  might  recover  from 
the  outgoing  churchwardens  money  remaining  in  their  hands  without 
joining  the  churchwardens  for  the  rest  of  the  parish,  though  it  was 
objected  that  the  whole  of  the  churchwardens  of  the  parish  were  a  cor- 
poration, and  the  action  should  have  been  brought  against  all.  {Astle 
v.  Thoma^s,  2  B.  £  0.  271.) 

Power  of  Churchwardens  and  overseei-s,  having  no  corporate  seal,  have  no 

attoraey  by.  power  to  execute  a  power  of  attorney,  authorizing  a  party  to  continue 

to  receive  the  dividends  of  stock,  notwithstanding  fluctuations  in  the 
number  and  identity  of  the  members  of  the  corporation.  {Ex  parte 
Amieshy,  2  Y.  &  C.  350.) 
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II.  SSa^o  aw  ®iempt  from  .Setting  it 

All  peers  of  the  realm,  by  reason  of  their  dignity ;  so  all  clergymen,  by 
reason  of  their  order;  and  also  all  parliament  men,  by  reason  of  their 
piivilege,  are  exempted  from  the  office  of  churchwardens.     {Gibs.  215.) 

A  counsellor  or  attorney  ought  not  to  be  chosen  churchwarden  ;  and 
if  he  be,  he  may  have  a  prohibition  by  reason  of  his  attendance  on  the 
courts  at  Westmiiister  (2  Bol.  Abr.  272  ;  Montgomery  v.  Beam,  2  8cho. 
&  Lef.  136  ;  9  Fes.  257  ;  Willes,  426  ;  Bac.  Ab.  FroUUtion) :  or  clerks 
in  court.     (1  Bol.  Rep.  368.) 

Apothecaries  who  have  served  seven  years  shall  be  exempted  from 
the  oiRce  of  churchwai-den.  (6  &  7  Will.  III.  c.  4.) 

Freemen  of  the  Corporation  of  Surgeons  in  London  are  exempted 
from  being  churchwardens.  (18  Geo.  II.  c.  15.) 

Dissenting  teachers  or  preachers  in  holy  orders,  or  pretended  holy 
orders,  being  duly  qualified,  are  exempted  from  the  office  of  church- 
wardens. (1  Will.  III.  sess.  1,  e.  18  ;  52  Geo.  III.  c.  155,  s.  9.) 

Other  Dissenters,  and  Roman  Catholics,  scrupling  to  take  upon  them 
the  office,  may  execute  the  same  by  a  sufficient  deputy,  to  be  approved 
of  in  like  manner  as  other  churchwardens.  (1  Will.  III.  sess.  1,  c.  18  ; 
31  Geo.  III.  c.  32,  s.  7  ;  52  Geo.  III.  c.  165.) 

A  Quaker  would  not  be  compelled  to  undertake  the  office.  {Adey  v. 
Theobald,  1  Curt  447.) 

Every  Eoman  Catholic  minister  on  taking  the  oath,  and  conforming 
to  the  regulations  therein  specified,  shall  be  exempted  from  the  office 
of  churchwarden.     (31  Geo.  III.  c.  32,  s.  8.) 

By  the  10  &  11  Will.  III.  c.  23,  s.  2,  all  persons  who  prosecuted  felons 
to  conviction  were  exempted  from  the  office  of  churchwardens  in  the 
parish  where  the  offence  was  oommited ;  but  the  7  Geo.  IV.  c.  64, 
having  repealed  this  provision  of  the  statute  of  William,  this  is  no 
longer  an  exemption. 

No  sergeant,  corporal,  or  drummer  of  the  militia,  nor  any  private 
man,  from  the  time  of  his  enrolment  until  his  discharge,  shall  be  liable 
to  serve  as  a  peace  or  parish  officer.     (42  Geo.  III.  c.  90,  s.  174.) 

By  stat.  7  &  8  Geo.  IV.  c.  58,  s.  11,  and  3  &  4  Will.  IV.  c.  51,  s.  12 
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no  commissioner  or  officer  of,  or  person  employed  by,  the  excise  or     3.  JVho  to 
customs,  shall  be  compelled  to  serve  in  any  parochial  office.  Meet. 

No  persons  living  out  of  the  parish  can  be  chosen  churchwardens, 


although  they  occupy  lands  within  it.  (Gibs.  215;  1  Hogg.  10;  18  Non-residente. 
Geo.  II.  c.  15  ;  6  &  7  Will.  III.  c.  4.)  But  it  would  seem  that  though 
a  churchwarden  must  be  a  parishioner  at  the  time  of  his  election,  yet 
his  ceasing  to  be  a  parishioner  does  not  thereby  put  an  end  to  his  office 
ipso  facto.  (See  Oanmll  v.  UtUng,  9  JW.  1081.) 

But  persons,  although  not  personally  resident  in  a  parish,  if  partners 
of  a  house  of  trade  situate  within  it,  are  not  exempted  from  serving  the 
office.  (Stevenson  v.  Langston,  1  Hogg.  Cons.  0.  379  ;  see  Brooh  v.  Owen, 
3  Phil.  Ec.  Ca.  617,  n. ;  B.  v.  Poynder,  1  B.  S  0.  178 ;  B.  v.  Hall,  1 
B.  &  C.  123  ;  R.  V.  Firmey,  2  B.  S  C.  322 ;  tit.  "  Poor;'  Vol.  IV.) 

If  any  one  having  privilege  be  chosen,  a  writ  may  go  to  the  eocle-  Mode  of  taking 
siastical  court,  though  he  be  not  sworn.  {Palm.  392.)  prMegT  "' 


III.  aja^o  to  lElwt  (tttutcttoattfens. 

Churchwardens  are  sometimes  appointed  by  the  minister,  and  some-  Who  to  elect, 
times  by  the  parishioners,  sometimes  by  both  together,  or  by  a  select 
vestry  or  a  particular  number  of  parishioners,   (Hard.  379  ;  1  Mod. 
181,)  according  as  the  custom  of  the  place  directs.     (3  Steph.  Com.  40  ; 
2  Atk.  650 ;  Aibba/rd  v.  Pemice,  2  Stra.  1246  ;  1   Ventr.  167  ;  2  Boll. 
234,  1.  15  ;  Cro.  Jac.  532.)   Where  it  was  the  custom  for  the  old  church- 
wardens to  choose  one  of  the  new,  and  they  could  not  agree,  the  custom 
is  avoided  by  this  disagreement,  and  the  election  must  be  according 
to  the  canon.    (Gatten  v.  Barwiek,  Stra.  145.)    In  a  parish  composed 
of  six  townships,  the  custom  as  to  the  election  of  churchwarden  varied  ^^  custom, 
in  the  different  townships  ;  in  five  of  them  the  ratepayers  of  each 
nominated  two  persons,  of  whom  the  i-ector  appointed  one,  and  in  the 
sixth,  a  custom  was  proved  and  recognized  as  valid  for  the  outgoing 
churchwarden  to  name  two  persons,  of  whom  the  rector  chose  one. 
(Brenmer  v.  Hull,  1  L.  B.  C.  P.  'J4&  ;   35  L.  J.  G.  P.  332.)    And  the 
custom  of  election  for  the  parish  was  not  deemed  entire,  so  as  to  be  Custom  not 
destroyed  upon  the  application  of  the  Church  Commissioners  Acts  to  ""  "^°' 
one  of  the  townships,  by  which  it  was  taken  out  of  the  parish  and  made 
into  a  parish  of  itself.    (Ibid.) 

No  division  of  a  parish  or  place  into  either  separate  parishes,  with  And  not 
consent  of  patron  and  bishop,  or  into  district  parishes,  with  consent  of  division  ot™ 
bishop,  shall  affect  any  person  residing  therein,  so  far  as  concerns  poor  parishes  under 
or  parochial  rates,  vestries  appointment,  or  powers  of  parish  officers,  Church  Buildmg 
except  as  to  church  rates,  in  so  far  as  the  same  are  regulated  by  the 
provisions  of  this  Act,  58  Geo.  III.  c.  45,  s.  31. 

In  most  of  the  parishes  in  London  the  parishioners  choose  both 
churchwardens  by  custom  ;  yet  in  all  the  new  erected  parishes,  under 
9  Anne,  c.  22,  the  canon  shall  take  place,  (unless  the  particular  act  in 
virtue  of  which  any  church  was  erected  shall  have  specially  provided 
that  the  parishioners  shall  choose  both),  inasmuch  as  no  custom  can  be 
pleaded  in  such  new  parishes.     {Gibs.  215  ;  Go.  Lilt.  113.) 

Where  there  is  no  such  custom,  the  election  must  then  be  according  According  to 
to  the  directions  of  the  canons  of  the  church  ;  and  canons  89,  90,  direct,  '^'""'°- 
that  all  churchwardens  or  questmen  in  every  parish  shall  be  chosen  by 
the  joint  consent  of  the  minister  and  parishioners,  if  it  may  be  ;  but 
if  they  cannot  agree  upon  such  choice,  then  the  minister  is  to  choose 
one  and  the  parishioners  another,  and  without  such  joint  or  several 
choice  none  shall  take  upon  themselves  to  be  churchwardens.  {Gibs. 
241  ;  Gatten  v.  Barwiek,  1  Stra.  145  ;  Hubbwrd  v.  Penrice,  2  Stra.  1246 ; 
sed  vide  Bae.  Abr.  Ghu/rchwardens  [A].) 

In  some  cases  the  lord  of  the  manor  prescribeth  for  the  appointment  lord  of  the 
of  churchwardens.  {God.  158  ;  2  Inst.  653  ;  1  H.  Bla.  28.)  "'""• 
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Who  to 
Meet. 


By  parBon, 


By  parishioners. 


Choice  by  select 
vestry,  &c. 


A  curate  is  included  under  the  word  parson.  {Hubbard  v.  Pe/twice,  2 
Si/ra.  1246.)  .  ,  , 

If  the  parson  or  vicar,  who  has  by  custom  a  right  to  choose  one 
churchwarden,  be  under  sentence  of  deprivation,  the  right  of  choosing 
both  churchwardens  results  to  the  parishioners.  {Ca/rth.  118.) 

The  parson  cannot  intermeddle  in  the  choice  of  that  churchwarden 
which  it  is  the  right  of  the  parishioners  by  custom  to  elect.  {Stoughton 
V.  Reynolds,  2  Utra.  1045.) 

Nor  can  the  archdeacon,  or  any  others  who  by  virtue  of  their  offices 
are  to  receive  the  declarations  of  and  admit  churchwardens,  control 
the  election  ;  such  offices  are  purely  ministerial.  {Bac.  Abr.  Church- 
wardens [A].)  The  spiritual  court  cannot  generally  control  or  examine 
into  the  election.  {Morgan  v.  Archdeacon  of  Ca/rdigan,  1  8alk  166  ;  1 
Ld.  Raym.  138  -jpost,  743.) 

Nor  can  the  patron,  unless  it  can  be  shown  that  the  parishioners 
have  no  right  to  elect  churchwardens,  and  that  the  churchwardens  of 
the  particular  parish  are  exempt  from  the  jurisdiction  of  the  ordinary. 
{Tlie  Governors  of  St.  Thomas's  Hospital,  1  Lee's  Ec.  Ca.  126.) 

Although  the  parishioners  neglect  ever  so  long  to  choose  church- 
wardens, yet  the  ordinary  hath  no  power  of  appointing  them.  {Stidter 
v.  Freston,  1  Stra.  52.) 

By  custom  churchwardens  may  be  chosen  by  a  select  vestry,  or  by  a 
particular  number  of  the  parishioners.  (See  Evelin's  case,  Jones,  439  ; 
Oro.  Oa/r.  551  ;  Hard.  378  ;  1  Mod.  181  ;  Com.  Dig.  Eglise,  F.  1,  and 
see  Golddng  v.  Fenn,  7  B.  d  C.  765.) 

By  58  Geo.  III.  c.  45,  s.  31,  where  there  was  a  custom  in  a  parish 
that  two  churchwardens  were  to  be  chosen  annually  by  the  select 
vestry,  and  that  the  select  vestry  was  composed  of  the  clergyman  for  the 
time  being,  and  of  those  who  have  been  elected  to  the  office  of  church- 
warden, and  have  either  sei'ved  it  or  been  fined  for  not  doing  so,  and 
it  was  also  part  of  the  custom  that  a  new  person  should  be  elected  every 
year  into  the  office  of  junior  churchwarden,  and  that  the  junior  church- 
warden of  the  preceding  year  should  succeed  to  the  office  of  senior 
churchwarden  ;  it  was  held  that  the  repeated  re-election  of  the  same 
person  to  the  same  office  of  senior  churchwarden,  without  any  necessity 
for  so  doing,  was  contrary  to  the  custom,  and  therefore  not  valid. 
(Gibbs  V.  Flight,  3  0.  B.  581.) 
Appointment,&c.,  By  58  Geo.  III.  c.  45,  s.  73,  intituled  "An  Act  for  Buildimg  and  pro- 
of, under  Acts  for  nioting  the  Building  of  additional  Churches  in  populous  Parishes,"  it 
is  enacted,  "  that  two  fit  and  proper  persons  shall  be  appointed  to  act 
as  churchwardens  for  every  church  or  chapel  built  or  appropriated  under 
the  provisions  of  this  Act,  at  the  usual  period  of  appointing  parish 
officers  in  every  year,  and  shall  be  chosen,  one  by  the  incumbent  of  the 
church  or  chapel  for  the  time  being,  and  the  other  by  the  inhabitant 
householders  entitled  to  vote  in  the  election  of  churchwardens  residing 
in  the  district  to  which  the  church  or  chapel  shall  belong,  and  of  any 
extra-parochial  place  by  such  inhabitant  householders  as  would  be 
entitled  to  vote  in  the  election  of  churchwardens  if  such  extra-parochial 
place  had  been  a  parish  ;  and  the  two  persons,  when  so  elected  church- 
wardens, shall  appear  and  be  admitted,  and  sworn  according  to  law, 
and  shall  collect  and  receive  the  rents  of  the  seats  and  pews,  and  pay 
the  stipends  or  salaries  appointed  by  the  commissioners  to  be  paid  to 
the  minister  and  clerk  of  and  belon^ng  to  the  church  or  chapel  for  the 
time  being,  and  also  shall  do,  perform,  and  execute  all  lawful  acts, 
matters,  and  things  necessary  and  requisite  for  and  concerning  the 
repairs,  management,  good  order,  and  decency  of  behaviour  to  be  kept 
and  observed  in  the  church  or  chapel  by  the  congregation  thereof ;  and 
the  persons  so  to  be  appointed  or  chosen  churchwardens  shall  continue 
in  their  said  office  until  others  shall  be  chosen  in  like  manner  in  their 
stead  ;  and  all  the  persons  so  chosen  churchwardeus  are  hereby  autho- 
rized and  empowered,  in  case  of  non-payment  of  the  rents  of  the  seats 
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and  pews  of  the  clmrcli  or  chapel  for  which  they  shall  be  appointed,  to 
enter  upon  and  sell  the  same,  or  else  to  sue  for  and  recover  the  same 
by  action  or  actions  for  such  rents,  in  the  names  of '  the  churchwardens 
of  the  church  or  chapel  of  [describing  the  same],'  as  the  case  shall  or 
may  require,  withouit  specifying  the  christian  or  surnames  of  such 
churchwardens  ;  and  no  such  action  shall  abate  by  reason  of  the  death 
or  removal  or  going  out  of  office  of  any  such  churchwarden." 

By  sect.  74  the  churchwardens  of  every  parish  in  ■which  any  ad- 
ditional chapel  shall  be  built  or  provided  under  any  of  the  provisions 
of  this  Act,  without  making  any  division  thereof  into  separate  parishes 
or  district  parishes,  shall  be  and  are  hereby  authorized  and  required 
to  execute  and  do  all  such  things  as  the  churchwardens  to  be  ap- 
pointed under  the  provisions  of  this  Act  are  authorized  and  required 
to  do. 

Although  by  stat.  59  Geo.  III.  c.  134,  s.  30,  "In every  district  parish 
or  division  of  any  parish,  or  district  chapelry  or  consolidated  chapelry, 
in  virhich  any  church  or  chapel  shall  be  built,  acquired  or  appropriated 
under  the  provisions  of  the  said  recited  Act  or  this  Act,  in  which  there 
shall  not  be  a  distinct  vestry  belonging  to  such  district  or  division,  a 
select  vestry,  consisting  of  so  many  persons  as  shall  be  directed  by  the 
commissioners  in  that  behalf,  shall  be  appointed  by  the  commissioners, 
with  the  advice  of  the  bishop  of  the  diocese,  out  of  the  substantial  in- 
habitants of  the  district  or  division,  or  district  chapelry  or  consolidated 
chapelry,  for  the  care  and  management  of  the  concerns  of  the  church  or 
chapel,  and  all  matters  and  things  relating  thereto ;  and  such  select  vestry 
shall  annually  elect  or  appoint  the  churchwarden  or  chapelwarden  to 
be  named  on  the  part  of  the  parish  or  chapelry,  and  shall  elect  new 
members  of  such  vestry,  as  vacancies  may  arise  by  death,  resignation, 
or  ceasing  to  inhabit  the  parish  ;  and  proper  pews  shall  be  assigned  and 
provided  in  every  such  church  and  chapel  for  the  use  of  the  church  or 
chapelwardens  thereof." 

The  1  &  2  Will.  IV.  c.  38,  s.  16,  enacts,  that  two  fit  persons  are  to 
be  appointed  as  churchwardens  for  every  such  church  or  chapel  built 
or  appropriated  under  the  provisions  of  that  Act,  one  by  the  incumbent 
and  the  othel-  by  the  renters  of  pews,  and  these  duties  are  specified  by 
the  Act.  In  the  case  of  chapels  of  ease  made  independent  under  the 
1  &  2  Will.  IV.  c.  38,  and  in  case  of  churchwardens  appointed  under 
the  6  &  7  Vict.  c.  37,  the  churchwardens  are  to  be  chosen,  one  by  the 
minister,  and  one  by  the  persons  exercising  the  powers  of  vestry  in 
such  new  parish.  (6  &  7  Vict.  c.  37,  ss.  17,  126.) 

And  under  the  last  Church  Building  Act,  (18  &  19  Vict.  c.  70,)  in 
all  cases  not  otherwise  provided  for,  two  fit  persons  shall  be  anflually 
appointed  churchwardens  for  the  church  of  any  district  or  consolidated 
chapelry,  such  persons  residing  within  the  same.  The  first  appoint- 
ment to  take  place  within  two  months  after  the  formation  of  the 
chapelry,  at  a  meeting  of  the  minister  and  householders  of  the  district, 
and  every  subsequent  appointment  to  take  place  at  a  meeting  sum- 
moned, as  if  it  were  the  vestry  meeting  of  a  parish,  one  of  such  church- 
wardens to  be  nominated  by  the  incumbent,  and  the  other  by  the 
householders. 

And  by  the  same  Act,  (18  &  19  Vict.  c.  70,  s.  7,)  in  cases  not  otherwise 
provided  for,  churchwardens  shall  be  annually  appointed  for  any  new 
church  without  a  district,  built  on  a  site  of  which  the  commissioners 
have  accepted  the  conveyance,  in  the  same  manner,  and  at  such  times 
as  by  the  6th  section  directed,  except  that  one  of  them  is  to  be  chosen 
by  the  minister,  and  the  other  by  the  renters  of  pews,  or  if  there  are 
no  rented  pews,  the  minister  is  to  choose  both  churchwardens,  pro- 
vided that  if  such  new  church  should  be  made  the  church  of  a  district 
and  separate  parish,  district  parish,  district  chapelry  or  consolidated 
chapelry,  then  the  provisions  relating  to  the  churchwardens  in  such 
cases  shall  thenceforth  apply  to  such  church. 
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3.  Who  to         By  the  6  &  7  Vict.  c.  37,  s.  15,  upon  the  consecration  of  the  church 
Meet.         of  a  district,  such  district  is  to  become  a  new  parish  ;  and  by  sect.  17  of 

the  same  statute,  one  of  the  churchwardens  of  the  new  parish  is  to  be 

elected  by  the  incumbent,  and  the  other  by  the  inhabitants.  It  seems, 
however,  that  sect.  15  of  the  above  Act  is  not  applicable  to  a  district 
not  constituted  under  that  Act,  but  under  the  1  &  2  Will.  IV.  c.  38, 
with  a  license  by  the  bishop  under  the  6  &  7  Will.  IV.  c.  85.  {Beg.  v. 
Perry,  3  jB.  c^  E.  640  ;  30  L.  J.  Q.  B.  141.) 

By  the  19  &  20  Vict.  c.  104,  s.  14,  "Whenever,  or  as  soon  as  banns  of 
matrimony  and  the  solemnization  of  marriages,  churchings,  and  bap- 
tisms, according  to  the  laws  and  canons  in  force  in  this  realm,  are 
cmfhorized  to  he  published  and  performed  in  any  consecrated  church  or 
chapel  to  which  a  district  shall  belong,  such  district  not  being,  at  the 
time  of  the  passing  of  this  Act,  a  separate  or  district  parish  for  eccle- 
siastical purposes,  and  the  incumbent  of  which  is,  by  such  authority, 
entitled,  for  his  own  benefit,  to  the  entire  fees  arising  from  the  per- 
formance of  such  offices,  without  any  reservation  thereout,  such  district 
or  place  shall  become  and  be  a  separate  and  distinct  parish  for  eccle- 
siastical purposes,  such  as  is  contemplated  in  sect.  15  of  the  first  recited 
Act,  (6  &  7  Vict.  e.  37,)  and  the  church  or  chapel  of  such  district  shall 
be  the  church  of  such  parish,  and  also  singular  the  provisions  of  the 
said  firstly  and  secondly  recited  Acts,  (as  amended  by  this  Act,)  relative 
to  new  parishes  upon  their  becoming  such,  and  to  the  matters  and 
things  consequent  thereon,  shall  extend  and  apply  to  the  said  parish 
and  church  as  fully  and  eflfectually  as  if  the  same  had  become  a  new 
parish  under  the  provisions  of  the  said  last-mentioned  Acts." 

Where  land  was  assigned  to  commissioners,  and  a  church  built 
thereon  by  virtue  of  the  1  &  2  Will.  IV.  c.  38,  consecrated,  endowed, 
and  a  separate  and  distinct  district  assigned  thereto,  and  a  license  given 
by  the  bishop  of  the  diocese,  under  the  6  &  7  Will.  IV.  c.  85,  for  the 
publication  of  banns  and  solemnization  of  marriages  and  fees  in  respect 
thereof  ordered  to  be  paid  to  incumbent  of  district,  and  by  deed  the 
incumbent  of  the  parish,  in  which  the  district  was,  granted  one  quarter 
of  the  Easter  ofiferings  of  the  parish,  and  all  the  fees  for  churchings, 
baptisms,  marriages  and  burials  done  in  the  district  church  to  the  in- 
cumbents of  the  district ;  it  was  held  that  this  district  did  not  become 
a  parish  by  virtue  of  the  19  &  20  Vict.  c.  104,  as  the  authority  for  the 
publication  of  banns,  &c.,  and  for  the  taking  of  fees,  was  intended  to  be 
an  order  of  commissioners  under  sect.  11  of  the  Act,  and  not  a  license 
of  the  bishop  under  the  6  &  7  Will.  IV.  c.  85,  and  therefore  the  election 
of  churchwardens  lay  in  the  incumbent  and  pew  renters,  and  not  in  the 
incumbent  and  inhabitants  of  the  district.  (Beg.  v.  Perry,  Z  E.  <h  E. 
640;  ZQL.J.  Q.  B.  141.) 

And  the  19  &  20  Vict.  c.  104,  was  not  intended  to  alter  the  nature 
and  character  of  district  churches  otherwise  than  for  ecclesiastical  pur- 
poses. A  district  chapelry  before  that  Act,  therefore,  remains  since 
that  Act  a  district  chapelry,  for  the  purposes  of  retaining  any  parts  of 
tithes  or  other  annual  revenues  of  a  parish  previously  annexed  to  it  by 
a  deed  of  the  vicar  under  the  1  &  2  Will.  IV.  c.  45,  s.  21,  though  it 
has  become  a  district  parish  for  ecclesiastical  purposes.  (Hughes  v. 
Denton,  5  O.  B.  N.  S.  765  ;  28  L.  J.  M.  C.  140.) 

Where  a  district  in  a  parish  had  been  assigned  to  a  parochial  chapel 
built  in  the  parish,  under  the  68  Geo.  III.  c.  45,  the  6  &  7  Vict.  c.  37, 
and  the  19  &  20  Vict.  c.  104,  and  it  thus  became  an  ecclesiastical  district 
for  all  ecclesiastical  purposes,  and  two  churchwardens  were  appointed 
for  the  district,  yet,  as  the  inhabitants  of  the  district  paid  the  parochial 
rates  for  the  parish  and  had  no  separate  officers  but  the  churchwardens, 
they  were  held  entitled  to  vote  in  vestry  in  the  election  of  church- 
wardens for  the  whole  parish.  {Beg.  v.  Stevens,  3  B.  S  S.  333  ;  32 
L.  J.  Q.  B.  90,  sub  nom.,  Beg.  v.  Archdaaeon  of  Exeter,  11  W.  B.  262.) 
The  like  for  now        And  in  cases  of  new  parishes  formed  according  to  sect.  23  of  the 
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above  statute,  the  appointment  of  ohurcli-wardens  for  such  parishes     4.  Time  of 
must  be  in  the  mode  pointed  out  in  sect.  25.  Election. 

At  an  election  of  churchwardens  in  open  vestry,  a  poll  of  the  pa-    — — — 

rishioners  was  demanded,  under  Sturges  Bourne's  Act,  58  Geo.  III.  SftiltTrt 
c.  69  : — It  was  held,  that  this  was  a  legal  demand,  and  meant  a  poll  of 
such  parishioners  as  were  entitled  to  vote,  and  not  of  all  the  pa- 
rishioners. Upon  the  poll  being  demanded,  it  was  resolved  that  it 
should  be  confined  to  the  persona  who  were  present  at  the  show  of 
hands  which  had  already  been  made,  and  not  to  be  extended  to  the 
other  parishioners  who  were  entitled  to  vote  ;  but  it  was  held,  that  this, 
though  illegal,  could  only  render  the  election  void,  in  case  persons  entitled 
to  vote  were  prevented  from  voting  ;  and,  that  not  being  shown,  the 
election  with  locked  doors  was  held  a  valid  election,  though  if  any  had 
been  excluded  the  court  would  not  have  considered  their  probable 
number  with  reference  to  the  effect  which  their  votes  might  have  had 
on  the  result  of  the  election.  {Reg.  v.  St.  Mary's,  Lambeth,  8A.SE.  356). 

One  of  two  candidates  for  the  office  of  churchwarden  was  elected  at 
a  vestry  and  subscribed  the  declaration  of  office,  but  the  election  was 
alleged  to  have  been  so  improperly  conducted  that  the  proceedings  were 
void.  To  give  the  parties  impugning  the  election  an  opportunity  of 
trying  its  validity,  the  court  (considering  a  primd  facie  case  to  be  pre- 
sented) granted  a  mandamus  calling  on  the  rector  and  churchwardens 
to  convene  a  vestry  for  electing  a  churchwarden  for  the  remainder  of 
the  year.  At  an  election  in  vestry  where  the  right  of  voting  is  regu- 
lated by  the  58  Geo.  III.  c.  69,  s.  3,  it  is  no  objection  to  the  proceed- 
ings that  the  chairman  directed  a  poll  without  first  taking  a  show  of 
hands,  although  a  show  of  hands  was  demanded,  and  the  poll  was  not 
demanded,  but  was  objected  to.  (JR.  v.  The  Rector  and  Chwrchwardens 
of  Birmmgham,  1  A.S  E.  254.) 

Notwithstanding  any  union  of  parishes  under  the  23  &  24  Vict, 
c.  142,  s.  20,  (an  Act  to  make  better  provision  for  the  union  of  con- 
tiguous benefices  in  cities,  towns,  and  boroughs,)  the  parishioners  of 
such  parishes  shall  continue  severally  to  elect  churchwardens  and  other 
parish  officers  for  the  said  parishes  in  the  same  manner  as  they  could 
have  done  before  such  union,  and  the  churchwardens  so  to  be  elected 
in  each  of  the  said  parishes  shall  together  be  churchwardens  of  the 
church  of  the  united  parish. 


IV.  Cime  ana  jffilotie  sst  Mztiim,  antr  duration  of  ©fKce. 

They  are  to  be  chosen  every  Easter  week.  (Com.  90.)  On  Friday,  the  Time  of  election. 
6th  of  April,  a  notice  was  posted  on  the  door  of  a  chapel  (there  being 
no  church  in  the  parish,)  for  a  vestry  meeting  to  be  held  on  the  10th  of 
April,  being  Easter  Tuesday :  on  that  day  two  churchwardens  were 
elected.  Doubts  having  arisen  as  to  the  validity  of  this  election,  as 
the  notice  was  not  given  on  the  Sunday,  and  three  days  before  the  elec- 
tion, a  fresh  notice  was  read  on  the  following  Sunday  that  a  vestry 
meeting  would  be  held  on  the  Thursday  ensuing,  to  elect  church- 
wardens ;  on  that  day  the  same  two  persons  were  elected  ;  held  that 
the  churchwardens  were  rightly  in  office  by  virtue  of  one  election  or 
another,  though  the  90th  canon  directs  the  election  to  be  in  Easter 
week,  as  there  is  nothing  there  said  about  notice.  {Re  Churchwardens 
of  St.  Faith,  25  L.  J.  Q.  B.  168.) 

The  churchwardens  whose  office  is  about  to  expire  are  properly  the  Ketuming  officer, 
returning  officers  at  the  election  of  their  successors.    {Anthony  v.  Seger, 
1  Hagg.  Cons.  Cas.  9.)  ,.         ,  ^     ,. 

As  to  the  mode  of  summoning  the  meeting  and  mode  of  proceeding  Mod^^^F^'^™"" 
at  vestries  in  general,    see  ante,  731,  and  "Vestries,"  Vol.V.     The 
churchwardens  for  a  new  parish,  created  under  the  Kew  Parishes  Act, 
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1843,  are  to  be  elected  at  a  meeting  aummoned  in  such  manner  in  all 
respects  as    such  perpetual  curate  shall  direct.    (6  &  7  Vict.  c.  37, 

s.  17.) 

The  proper  place  to  elect  churchwardens  is  some  convenient  place  m 
the  precincts  of  the  church,  and  the  rector  has  a  common  law  right  and 
authority  to  preside  at  such  election,  as  being  the  functionary  who  is 
at  the  head  of  the  parish  for  ecclesiastical  purposes  ;  and  the  chair- 
man has  the  easting  vote  under  the  58  Geo.  III.  c.  69.  (Beg.  v.  D'Oyhy, 
AP.SD.  60.) 

If  the  persons  who  ought  to  choose  churchwardens  neglect  to  do  so, 
the  ecclesiastical  court  has  no  jurisdiction  to  interfere  ;  but  those  who 
ought  to  elect  may  be  compelled  to  do  so  by  mandamus,  (B.  v.  Wix, 
2  B.&  Ad.  197 ;  Slitter  v.  Freston,  Stra.  52  ;  B.  v.  Chmchwa/rdens  of 
Birmmghmn,  7  A.  S  E.  254,  <mU,  735.) 

In  the  election  of  churchwardens  by  the  parishioners,  the  majority 
of  those  who  meet  at  the  vestry,  upon  a  written  notice  given  for  that 
purpose,  will  bind  the  parish.  (St.  Somom's,  Southwark,  case,  Lane's 
Bep.  21.) 

The  election  is  by  show  of  hands  or  by  poll.  (See  Faulkner  v.  Elger, 
AB.&G.  449 ;  &B.S  B.  517.)  And  the  fact  of  the  election  having 
been  always  by  show  of  hands,  is  no  evidence  to  exclude  the  granting 
of  a  poll  when  properly  demanded.  (Campbell  v.  Mamid,  5  A.  S  E. 
865.) 

If  after  a  show  of  hands  a  poll  is  demanded,  it  destroys  the  previous 
voting  by  a  show  of  hands,  and  every  thing  anterior  is  not  of  the  sub- 
stance of  the  election,  nor  to  be  so  received  ;  and  consequently  where 
one  of  three  candidates  had  many  hands  held  up  in  his  fevour  but 
afterwards  did  not  poll  any  votes,  he  could  not  be  taken  as  elected, 
upon  one  of  the  persons  returned  being  afterwards  found  ineligible. 
(Anthony  v.  Seger,  1  Sagg.  Cons.  G.  9.) 

Every  rated  inhabitant,  whether  previously  present  at  the  vestry  or 
not,  has  a  right  to  come  in  and  vote ;  and  the  closing  of  the  vestry 
doors  during  the  poll,  if  it  exclude  voters,  is  illegal.  (Reg.  v.  8t.  Ma/ry's, 
Lambeth,  Z  N,  <h  P.  416  ;  8  ^,  cfc  -B.  356.) 

If  there  be  a  custom  to  conclude  a  poll  for  the  election  of  church- 
wardens at  a  certain  time,  that  being  a  reasonable  time,  the  voters 
must  tender  their  votes  within  it.  (B.  v.  Com/missa/ry  of  the  Bishop  of 
Winchester,  1  East,  573.) 

The  right  of  adjourning  the  poll  or  business  in  progress  at  a  meeting 
is  vested  in  the  voters,  and  not  in  the  chairman,  unless  perhaps  there 
be  a  custom  to  the  contrary.  (See  Stoughton  v.  Beynolds,  2  Stra.  1045  ; 
B.  V.  Archdeacon_  of  Chester,  3  N.  d;  M.  413  ;  I  A.  <&  E.  342.) 

Where  a  meeting  for  the  election  of  churchwardens  takes  place  in 
the  parish  church,  and  in  case  a  poll  should  be  demanded  the  meet- 
ing would  be  immediately  adjourned  to  the  town  hall,  the  chair- 
man may,  upon  a  poll  being  demanded,  adjourn  the  meeting  to  the 
town  haU,  although  a  majority  of  the  voters  present  object  to  such  ad- 
journment.   (B.  V.  Archmaeon  of  Chester,  siipra.) 

An  attempt  to  disturb  the  election  might,  perhaps,  be  deemed  brawl- 
ing in  the  ecclesiastical  court. 
3  After  the  election  of  the  churchwardens,  they  had  formerly,  before 
the  5  &  6  "Will.  IV.  c.  62,  to  take  an  oath  to  execute  the  office  truly  and 
faithfully  ;  (see  Gibs.  243  ;  Ward,  364  ;)  and  they  should  not  have 
executed  their  office  till  they  were  sworn.  (Gibs.  243  ;  Shmjo's  P.  L.  70.) 
But  they  might  execute  it :  and  the  fact  of  their  not  having  taken  the 
oath  did  not  invalidate  their  acts.  (Anon.,  1  Fetitr.  267  ;  R.  v.  Corfe 
Mullen,  \  B.  S  Ad.  219.)  This  oath  was  administered  by  the  arch- 
deacon or  ordinary  of  the  diocese,  and  if  he  refused,  a  mandanms  would 
lie  to  compel  him.  (Com.  Dig.  Mandamus  [A] ;  Bac.  Abr.  Chwrch- 
.  wardens  [A].)  No  fee  could  be  demanded  for  swearing  the  church- 
wardens or  taking  their  presentments.    (Goslvn  v.  Ellison,  1  Salk.  330.) 
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By  the  5  &  6  Will  IV.  c.  62,  s.  9,  a  declaration  is  substituted  for  an     4.  Time  of 
oath  ;  (see  tit.  "  Oaths,"  Vol.  III.  ;)  but  the  obligation  of  the  church-       Election. 
■wardens  to  make  and  liability  for  not  making  such  declaration  is  the 
same  as  it  was  with  respect  to  the  talcing  the  oath  before  that  Act. 

A  churchwarden  duly  elected  may  be  directed  by  the  spiritual  court  Eefusing  to  take 
to  take  the  declaration  of  office  before  the  proper  ordinary  or  officer  ;  °ffl<=s- 
{Cooper  V.  Alhmt,  3  Phil.  166  ;)  and  if  he  refuse  to  take  his  office  and 
declaration  he  may  be  excommunicated  for  the  refusal,  and  no  prohibi- 
tion will  lie.  {Gibs.  216,  243,  961  ;  Rogers  v.  Davenant,  1  Mod.  194.) 

Where  the  person  first  elected  churchwarden  had  on  payment  of  a  wiiere  parson 
fine  been  excused,  a  person  elected  in  his  place  at  the  same  vestry  first  elected  pays 
meeting  is  bound  to  serve  unless  some  exemption  be  shown.     {Birnie  excuse™*  '^ 
V.  Weller,  3  Sagg.  474.) 

Should  there  be  a  contest  as  to  the  right  of  making  the  election,  and  Double  return, 
two  sets  of  churchwardens  are  chosen,  the  ordinary  or  other  officer  is, 
it  seems,  bound  to  swear  them  all ;  and  a  mandamus  lies  to  compel  him 
to  do  so,  in  order  that  both  parties  may  be  capable  to  try  the  right. 
(See  Williams  V.  Vaughan,  1  Bla.  Bep.  28;  2  Boll.  Abr.  287;  R.  v. 
Harris,  3  Burr.  1420.) 

The  court,  in  a  case  before  the  above  stat.  of  5  &  6  Will.  IV.,  granted  MandaTims  to 
a  rule  absolute  in  the  first  instance  for  a  mmidamus  to  the  archdeacon  admit  and  swear 
to  swear  in  a  party  as  churchwarden  on  an  affidavit  of  due  election,  ^'^■ 
demand  and  refusal,  and  of  notice  to  the  archdeacon  of  the  application 
to  the  court,  the  ground  of  refusal  not  appearing  by  the  affidavit  in 
support  of  the  rule.     {Ex  parte  Wvnfield,  Z  A.  &  E.  614.) 

And  in  another  case  the  court  granted  a  mandamus  by  rule  absolute 
in  the  first  instance  to  -compel  the  official  to  administer  the  oath  or 
declaration  to  a  party  claiming  to  have  been  elected  as  chapelwarden  of 
a  chapel  (under  a  local  Act  conferring  upon  the  officer  elected  the  power 
of  a  churchwarden  for  the  purposes  of  the  chapel),  though  other  parties 
claim  to  have  been  elected.     {Ex parte  Duffield,  Z  A.  &  E.  617.) 

Also  in  another  case  a  rule  nim  having  been  obtained  for  a  mandamus 
to  an  archdeacon  and  surrogate  to  swear  in  certain  persons  as  church- 
wardens and  sidesman  of  a  parish,  it  appeared  by  affidavit  that  the 
parties  were  colourably  elegted,  but  that  the  validity  of  the  election  was 
disputed,  that  there  was  an  usage  in  the  arohdeaconiy  to  swear  in  the 
parties  elected  on  a  certain  day  subsequent  to  the  election  appointed 
annually  by  the  archdeacon,  and  that  the  surrogate  being  applied  to 
immediately  after  the  election  to  swear  in  the  parties,  had  said  that 
they  must  wait  till  the  day  appointed,  but  that  he  would  not  disobey  a 
manda/mus  from  this  court :  Held,  that  this  was  a  refusal,  and  that  the 
usage,  if  a  good  one,  should  be  returned  to  the  manda/mus,  and  the  court 
made  the  rule  absolute  without  entering  into  the  question  of  the  validity 
of  the  election.  {R.  v.  Archdeacon  of  Middlesex,  Z  A.S  E.Q15  ;  and  see 
Ex  parte  Lowe,  1  Bowl.  P.  0.  15.) 

In  the  case  of  R.  v.  Williams,  (3  M.  S  R.  402  ■  8  B.  S  C.  681,)  to  a 
rruMidamus  to  admit  A.  B.  into  the  office  of  churchwarden,  reciting  that 
he  had  been  duly  elected,  a  return  that  A.  B.  was  not  duly  elected  was 
held  good.     (See  also  Anthony  v.  Seger,  1  Magg.  Gons.  O.  10.) 

The  courts  of  common  law  are  the  proper  ones  for  deciding  the  Validity  of 
validity  of  the  custom  of  choosing  churchwardens,  like  of  all  other 
customs  of  the  realm,  and  not  the  spiritual  courts.  {Evelin's  case,  Cro. 
Gar.  552  ;  Baa.  Abr.  Gkurchwardens,  [A]  ;  1  8alk.  160.)  So  also  the 
common  law  is  to  determine  the  legality  of  the  votes  given  on  the 
election.  {R.  v.  Dr.  Horns,  Burr.  1420.)  When  two  churchwardens  are 
sworn  in,  the  right  is  to  be  settled  in  an  action.  {Williams  v.  Vaughan, 
1  Bla.  Rep.  38.)  But  the  customary  right  to  elect  churchwardens  as 
well  as  the  fact  of  election  has  been  frequently  tried  on  a  feigned  issue. 
{Golding  v.  Fernn,  1  B.  &  C.  765.) 

The  spiritual  court,  however,  may  become  the  means  of  trying  the 
validity  of  the  election  by  a  return  of   "not  elected,"    "not  duly 
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elected,"  or  any  other  return  that  answers  the  writ  and  affords  an 
opportunity  of  trying  the  right  in  an  action  for  a  false  return,  (ij.  v. 
Bice,  1  Ld.  Baym.  138  ;  3  Salk.  90  ;  B.  v.  Simpson,  1  Stra.  609 ;  2 
Ld.  Baym.  1379  ;  B.  v.  Harwood,  id,  1405  ;  B.  v.  Mayor,  &c.,  of  Bipon, 
2  Salic.  433  ;  1  Ld.  Baym.  563,  S.  G. ;  B.  v.  Churchwardens  of  Taunton 
St.  James,  Gawp.  413.) 

A  quo  warranto  will  not  be  granted,  as  the  office  does  not  concern  the 
rights  or  prerogatives  of  the  crown.  (B.  v.  BoMbeney,  2  Stra.  1196  ;  B. 
V.  Shepherd,  4  T.  B.  381.) 

With  respect  to  the  time  they  are  to  continue  in  office,  by  canon  89 
they  are  not  to  continue  longer  than  one  year  except  they  be  chosen 
again,  but  by  canon  188,  the  office  of  churchwardens  is  to  continue  till 
the  new  churchwardens  be  sworn.    {Nolan's  P.  L.  4th  ed.  44.) 

In  the  year  1859  B.  was  sworn  in  as  churchwarden  for  the  parish  and 
subscribed  the  statutory  declaration  for  performing  the  duties  of  his 
office.  In  1860  another  person  liable  to  serve  the  office  was  duly  elected 
but  did  not  subscribe  the  declaration,  and  did  not  in  fact  perform  the 
duties.  After  the  expiration  of  the  year  1859-1860,  B.  did  not  nor  did 
any  other  person  act  as  churchwarden.  An  information  was  preferred 
against  B.  for  neglecting  as  churchwarden  to  sign  the  jury  lists  for  the 
parish  for  1861.  And  it  was  held,  that  as  it  was  necessary  to  swear  a 
churchwarden,  in  order  to  enable  him  to  act  de  jure,  and  the  church- 
warden elect  had  never  acted  in  any  way  so  as  to  become  churchwarden 
de  facto,  and  had  not  been  sworn  in,  B.  continued  in  the  office,  and 
ought  to  have  signed  the  jury  list.  {Bray  v.  Somer,  2  B.  d  S.  374  ;  31 
L.  J.  M.G.  135.) 

Therefore,  as  the  churchwarden  is  appointed  for  a  year,  and  until  a 
successor  is  appointed,  if,in  consequence  of  no  successor  being  appointed, 
or  the  successor  not  making  the  declaration  required  under  5  &  6  Will. 
IV.  c.  62,  s.  9,  he  continues  in  office,  he  need  not  make  any  fresh  decla- 
ration to  make  him  competent  to  act  after  the  expiration  of  the  year 
of  his  office  ;  {Bremner  v.  Bull,  1  L.  R.  C.  P.  748  ;  35  L.  J.  G.  P.  332 ;) 
but  if  the  old  churchwarden  is  re-elected  for  the  ensuing  year,  the  re- 
election makes  it  a  new  office,  and  he  must  make  a  fresh  declaration. 
{Ibid. ;  Stoughton  v.  Beyiiolds,  2  Str.  1045.) 

It  would  seem  that  though  a  churchwarden  must  be  a  parishioner  at 
the  time  of  his  election,  yet  his  ceasing  to  reside  in  the  parish  does  not 
thereby  put  an  end  to  his  office  ipsofa/^to.  (See  Ganvill  v.  Utting,  9  Jur. 
1081.) 

As  to  the  duration  of  a  chvirchwarden's  office  in  a  parish  or  district 
parish  within  the  Church  Building  Acts,  see  58  Geo.  III.  c.  45,  s.  73  ; 
and  under  the  New  Parishes  Acts,  see  6  &  7  Vict.  c.  37,  s.  17. 

It  seems  that  they  may  be  removed  for  misconduct  by  those  who 
appointed  them,  and  others  chosen  in  their  stead,  before  the  expiration 
of  the  year.     (1  Bla.  Gom.  394  ;  Com.  Dig.  Eglise,  1.) 

Where  parties  are  unduly  elected  churchwardens,  but  are  admitted, 
and  sworn  in,  and  act,  they  may  convene  a  vestry  for  laying  a  church 
rate  ;  and  a  rate  laid  at  such  a  vestry  is  valid.  {Beg.  v.  St.  Clement's 
{Inhahs),  12  A.  &  E.  177.) 
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The  churchwai'dens,  when  chosen,  are  a  corporation  entrusted  with 
the  care  and  management  of  the  goods  belonging  to  the  church,  which 
they  are  to  order  for  the  best  advantage  of  the  parishioners  ;  they  are 
likewise  enabled  to  take  goods  for  the  benefit  of  the  church,  but  cannot 
dispose  of  them  without  the  consent  of  the  parishioners.  {Bae.  Abr. 
Churchwardens  [B].  ) 
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But  churchwardens  have  nothing  but  to  the  use  of  the  parish,  and  the       5.  Their 
corporation  consists  of  both,  and  one  only  cannot  release  or  give  away    Interest,  die. 
the  goods  of  the  church  ;  {Starkey  v.  Berton,  Cro.  Jac.  234  ;  Teh).  173;)    in  things  of 
nor  can  both  churchwardens  without  the  consent  of  the  parishioners.     Church,  Sc. 

(I  Roll.  Abr.  393  ;   1   Ventr.  189.)     Such  consent  should  be  given  in    

vestry,  and  the  license  of  the  oi-dinary,  it  is  said,  is  necessary.  (Oripps' 
Laws  of  Clergy,  191,  4th  ed.)  They  have  not  officially  the  custody  of  the 
title  deeds  of  the  advowson,  though  kept  in  a  chest  in  the  church,  as 
they  are  not  the  goods  of  the  church.   (Oard/iner  v.  Parker,  4  T.  B.  351 .) 

Although,  however;  the  goods  belong  to  the  parishioners,  the  church- 
wardens are  the  corporation  in  whom  they  are  vested,  and,  consequently, 
if  they  improperly  dispose  of  them,  the  parishioners  cannot  sue  there- 
upon either  to  recover  them  or  otherwise,  but  they  must  wait  till  new 
churchwardens  are  chosen,  who  have  a  right  to  call  their  predecessors 
to  account  before  the  ordinary,  and  commence  suit  against  them  for  any 
damage  done  to  the  parish  by  their  violation  of  the  trust  reposed  in 
them.     {Cripps,  vhi  sup.) 

The  churchwardens  have  the  possession  of  the  goods  of  the  church  in 
contradistinction  to  the  mere  charge  of  the  goods,  such  as  a  servant 
would  have,  and  no  indictment  would  lie  against  them  for  stealing  the 
goods  of  the  parish  church,  and,  therefore,  it  has  been  held,  that  the 
property  of  the  bell  ropes  of  a  parish  church  was  in  the  churchwardens, 
and  consequently  that  it  was  not  actionable  to  say  of  a  churchwarden 
that  he  stole  the  bell  ropes  of  his  own  parish.  (Jackson  v.  Adams,  2  B. 
N.  C.  402.)  The  churchwarden  as  such  has  no  right  over  a  proprietary  Proprietary 
chapel  in  the  parish.     {Cripps'  L.  G.  451,  4th  ed.)  "  '^^ ' 

It  has  been  laid  down  as  a  general  rule,  that  an  agreement  by  parish  Contracts, 
officers  in  the  course  of  their  official  duties,  which  is  beneficial  to  the 
parish,  is  binding  on  it  and  succeeding  churchwardens.  (See  2  P.  Wms. 
266  ;  1  Powell  on  Contr.  114  ;  1  Com.  Contr.  396.)  It  has  been  held  a 
party  cannot  recover  against  several  overseers  of  a  parish  for  money 
lent  to  one  of  them  in  his  capacity  of  overseer,  unless  the  rest  have  ex- 
pressly promised  re-payment.  (3  Stark.  JRep.  65.)  And  a  covenant  by 
churchwardens  for  themselves  and  successors  does  not  bind  the  suc- 
cessors.    (Fumival  v.  Coombs,  7  Jur.  399.) 

A  churchwarden  has  no  authority  to  pledge  the  credit  of  his  co- 
churchwardens  for  the  repairs  of  the  church.  If  he  orders  such  repairs 
without  the  knowledge  of  the  other  churchwarden,  he  is  liable  indi- 
vidually. (NorthwaUe  v.  Bennett,  2  C.  S  M.  316  ;  see  Fumival  v. 
Coombs,  ante,  736.) 

The  general  care  of  repairing  the  churchyard  belongs  to  the  church-  camrchyard. 
wardens.    (Cripps'  L.  C.  488.) 

And  though  tlie  feed  growing  in  the  churchyard  belongs  of  right  to 
the  minister,  yet  it  is  presumed  that  he  can  only  use  it  so  as  not  to  be 
a  nuisance  to  the  parishioners,  and  if  he  did  so  he  would  be  liable  to  be 
libelled  by  the  churchwardens.     (3  Phill.  90.) 

And  so  it  is  their  duty  to  preserve  the  integrity  of  the  churchyard, 
and  that  even  against  the  minister  himself ;  (Cripps'  L.  C.  493  ;)  and 
where  a  vicar  claimed  a  right  of  way  from  the  vicarage  house  to  the 
parish  church,  and  in  assertion  of  that  right  he  began  to  pull  down  a 
part  of  the  churchyard  wall,  one  of  the  churchwardens  applied  for  and 
obtained  an  injunction.  (Marriott  v.  Tarpley,  9  Sim.  279.)  So  even 
a  churchwarden  himself  cannot  lawfully  make  alterations  in  a  path 
leading  through  a  churchyard,  though  he  have  the  consent  of  his  fellow 
churchwarden,  and  the  rural  dean,  and  the  vicar  of  the  parish.  (Adlam 
V.  CouUlmrst,  36  L.  J.  Ecc.  14.) 

Churchwardens  have  no  right  to  or  interest  in  the  freehold  and  in-  Freehold, 
heritance  of  the  church,  which  belongs  solely  to  the  parson  or  incum- 
bent.    (Bac.  Abr.  ChMrchwardens  [B]  ;  Frances  v.  Bey,  Cro.  Jac.  366.) 

Therefore  they  cannot  grant  a  license  for  burying  in  the  church. 
(Frances  v.  Ley,  Cro.  Jac.  366.)    Though  by  custom  they  may  have  a 
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fee  for  burying  in  the  cliurck  itself.    (Aruyn,.  Venifr.  274 ;   Am^ews  v. 
Simons,  3  Keb.  604.) 

The  key  of  the  church  is  the  property  of  the  rector,  as  was  decided  by 
Lord  Stowell  in  Lee  v.  Matthews,  3  Hagg.  173  ;  Dewdmey  v.  Good,  7  Jur. 
N.  S.  G'AT,  post,  751.)  So  when  lead  was  stolen  from  a  church,  the  pro- 
perty was  held  to  have  rightly  laid  in  the  indictment  in  the  vicar.  (2 
East  P.  C.  593,  ante,  687.) 

We  have  already  seen  what  power  a,nd  interest  the  churchwardens 
have  with  respect  to  the  seats  in  the  church.  (Ante,  p.  693,  et  seq.)  If 
any  of  them  be  taken  or  injured,  the  churchwardens  may  sue.  {Bac.  Abr. 
Churchwardens  [B]. ) 

Churchwardens  themselves  or  any  others  cannot  take  down  arms  in 
windows,  or  deface  gravestones  or  monuments  erected  in  the  church  or 
churchyard,  and  if  they  do,  an  action  lies  by  the  heirs  or  executors  of 
the  parties  for  whom  they  were  erected.  {Boll.  Abr.  625  ;  Grvpps'  L.  0. 
209  ;  and  see  ante,  702.) 

A  custom  for  the  churchwardens  of  a  parish  to  set  up  monuments, 
&c.,  in  a  church,  without  the  consent  of  the  rector  or  ordinary,  is  illegal. 
(Beckwith  v.  Harding,  1  B.  S  A.  508.) 

No  man  has  any  authority  to  make  any  changes  in  the  church  except 
the  ordinary  and  those  legally  deputed  by  him  ;  and,  therefore,  no  reso- 
lution of  a  vestry  can  arm  the  churchwardens  with  power  to  alter  the 
position  of  a  pulpit  or  enter  the  church  for  such  a  purpose  without  the 
permission  of  the  rector.     (Dewdney  v.  Good,  7  Jur.  N.  8.  637.) 

Churchwardens  cannot,  in  general,  purchase  land  for  the  use  of  the 
church  or  parish,  except  in  London  by  custom,  or  by  statute.  {Jones, 
439  ;  Gibs.  215  ;  Mar.  22,  67.)  If  land  be  given  to  the  parish  for  the 
use  of  the  church,  it  must  not  be  to  the  churchwardens  and  their  suc- 
cessors, but  it  should  be  to  feoffees  in  trust  to  the  use  intended,  which 
must  from  time  to  time  be  renewed  as  the  trustees  die  away.  (Gibs. 
215.)  As  to  whether  churchwardens  and  overseers  have  power  to 
mortgage  lands  devised  to  the  parish  for  the  repair  of  the  church,  to 
reimburse  the  rector  the  sums  expended  by  him  in  such  repairs  at  the 
request  of  the  inhabitants.     (See  Wrench  v.  Lord,  4  Scott,  381.) 

By  the  59  Geo.  III.  c.  12,  s.  9  to  17,  and  other  Acts,  various  powers 
are  given  to  churchwardens  and  overseers  to  purchase  and  sue  for,  &c., 
lands  for  the  use  of  the  poor,  with  the  consent  of  the  inhabitants.  (Bee 
"  Poor,"  Vol.  IT, !  5B.<&  a  433 ;  Doe  d.  Jackson  v.  Riky,  10  .B.  S  C. 
885.)  And  the  5  &  6  Will.  IV.  c.  69,  does  not  transfer  the  legal  estate 
in  parish  property  thus  vested  in  the  churchwardens  and  overseers  to 
the  guardians.  {Boe  v.  Webster,  12  A.  S  M.  442.)  It  was  held,  that  in 
order  to  constitute  the  body  intended  by  the  Act  of  Geo.  III.  there 
must  be  two  overseers,  and  a  churchwarden  or  churchwardens,  and 
that  where  there  were  two  overseers  appointed,  one  of  whom  was 
aftei'wards  appointed  by  custom  sole  churchwarden,  the  Act  did  not 
vest  the  parish  property  in  them.  {Woodcock  v.  Cfibson,  4  B.dhG.  462.) 
The  churchwardens  and  overseers  are  not,  by  this  Act,  made  a  com- 
plete body  corporate,  but  are  only  empowered  "  to  accept,  take  and 
hold  in  the  nature  of  a  body  corporate  j"  and  therefore  it  is  not  neces- 
sary that  the  acceptance  of  a  demise  of  lands  by  them  should  be  an 
instrument  under  a  common  seal ;  {Smith  v.  Adkms,  8  M.  S  W.  236  ;) 
and  it  is  competent  for  any  one  of  the  churchwardens  or  overseers, 
without  the  consent  of  the  majority,  to  authorize  a  distress  for  rent  in 
arrear.  {Gouldsworth  v.  Knights,  il  M.  d  IV.  337  ;  12  L.  J.  Exch. 282.) 
By  the  1  &  2  Will.  IV.  c.  59,  churchwardens,  with  the  consent  of  the 
treasury,  may  enclose  crown  lands  not  exceeding  50  acres,  but  persons 
renting  such  lands  are  not  to  gain  a  settlement. 

By  31  <fe  32  Vict.  c.  109,  s.  9,  a  body  of  trustees  may  be  appointed  in 
any  parish  for  the  purpose  of  accepting  by  bequest,  donation,  contract, 
or  otherwise,  and  of  holding  any  contribution  which  may  be  given  to 
them  for  ecclesiastical  purposes  in  the  parish. 


s.  v.] 
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The  trustees  shall  consist  of  the  incumbent  and  of  two  householders 
or  owners  or  occupiers  of  land  in  the  parish,  to  be  chosen  in  the  first 
instance,  and  also  from  time  to  time  on  any  vacancy  in  the  office  by 
death,  incapacity,  or  resignation — one  by  the  patron  and  the  other  by 
the  bishop  of  the  diocese  in  which  the  parish  is  situate. 

The  trustees  shall  be  a  body  corporate  by  the  name  of  the  church 
trustees  of  the  parish  to  which  they  belong,  having  a  perpetual  suc- 
cession and  a  common  seal,  with  power  to  sue  and  be  sued  in  their 
corporate  name. 

The  trustees  may  from  time  to  time,  as  circumstances  may  require, 
pay  over  to  the  churchwardens,  to  be  applied  by  them  either  to  the 
general  ecclesiastical  purposes  of  the  parish,  or  to  any  specific  eccle- 
siastical purposes  of  the  parish,  any  funds  in  their  hands,  and  the 
funds  so  paid  over  may  be  applied  to  such  purposes,  and  shall  not  be 
applied  to  any  other  purpose  :  provided  always,  that  no  power  shall 
be  thereby  conferred  on  the  churchwardens  to  take  order  with  regard 
to  the  ecclesiastical  purposes  of  the  parish  further  or  otherwise  than 
they  are  now  by  law  entitled  to  do  :  provided  also,  that  due  regard 
shall  be  had  to  the  directions  of  the  donors  of  funds  contributed  for 
any  special  ecclesiastical  purposes  ;  and  subject  as  aforesaid. 

The  trustees  may  invest  in  government  or  real  securities  any  funds 
in  their  hands,  and  accumulate  the  income  thereof,  or  otherwise  deal 
with  such  funds  as  they  think  expedient,  subject  to  the  provisions  of 
this  Act. 

The  incumbent  shall  be  chairman  of  the  trustees. 

The  trustees  shall  once  at  the  least  in  every  year  lay  before  the 
vestry  an  account  of  their  receipts  and  expenditure  during  the  pre- 
ceding year,  and  of  the  mode  in  which  such  receipts  have  been  derived 
and  expenditure  incurred,  together  with  a  statement  of  the  amount,  if 
any,  of  funds  remaining  in  their  hands  at  the  date  of  such  accounts. 

By  s.  10,  in  this  Act  "  ecclesiastical  purposes "  shall  mean  the 
building,  re-building,  enlargement  and  repair  of  any  church  or  chapel, 
and  any  purpose  to  which  by  common  or  ecclesiastical  law  a  church 
rate  is  applicable,  or  any  of  such  purposes. 

"  Chui'ch  rate  "  shall  mean  any  rate  for  ecclesiastical  as  hereinbefore 
defined:  "parish"  shall  mean  anyparish  ecclesiastical,  district  chapelry, 
or  place  within  the  limits  of  which  any  person  has  the  exclusive  cure 
of  souls. 

Churchwardens  cannot  make  a  lease  of  lands  given  to  feoffees  for  the 
use  of  the  parishioners  ;  (12  Hen,  VII.  29  a  ;  13  Hen.  VII.  10  a  ;)  nor 
maintain  trespass  or  other  action  for  entry  upon,  or  taking  the  profits 
of  such  land.     (12  Hen.  VII.  29  a.) 

Before  the  59  Geo.  III.  c.  12,  leases  by  the  churchwardens  of  parish 
property  passed  no  legal  interest,  and  the  churchwardens  and  overseers 
may,  after  the  statute,  treat  such  lessees  as  tenants  from  year  to  year 
only,  and  recover  the  premises  on  giving  notice  to  quit.  (Doe  v.  Terry, 
i  A.<&  E.  274  ;  Doe  v.  Cockell,  4  A.  d;  E.  478  ;  Gouldsworth  v.  Knights, 
12  L.  J.  E'xch.  282.)  Since  the  statute,  a  lease  of  parish  land  granted 
by  the  churchwardens  alone  is  invalid.  (Phillips  v.  Pearce,  b  B.  <h  C. 
483  ;  S,D.S  Ry.  43.) 

Churchwardens  of  every  parish  in  which  any  additional  chapel  shall 
be  built  or  provided  under  the  Act,  without  making  any  division 
thereof  into  separate  parishes  or  district  parishes,  shall  do  all  such 
things  as  churchwardens  to  be  appointed  xmder  the  Act  are  authorized 
and  required  to  do.  (58  Geo.  III.  o.  45,  s.  74  ;  and  see  1  &  2  Will.  IV. 
c.  38,  s.  25.) 

The  churchwardens  have  such  a  special  property  in  the  organ,  bells, 
parish  books,  bible,  chalice,  surplice,  &c.,  and  other  goods  belonging  to 
the  church,  that  for  the  taking  away,  or  for  any  damage  done  any  of 
these,  they  may  bring  an  action  at  law,  laying  the  damage  to  them  or 
the  parishioners;  (Wats.  c.  29;)  and  therefore  the  parson  cannot  sue 
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for  them  in  the  spiritual  court.  {Bae.  Ahr.  Glmrchwa/rdens  [B].  )  So 
they  may  indict  the  offender.  (Id)  The  property  being  laid  in  both 
churchwardens.     (See  tit.  "Sacrilege.") 

They  may  bring  their  action  against  their  predecessors  for  money 
remaining  in  their  hands  ;  and  they  are  not  bound  to  make  all  the 
present  or  the  late  churchwardens  plaintiiTs  or  defendants.  (Astle  v. 
Thomas,  2  B.  d:  C.  271  ;  Turner  v.  Bm/nes,  2  jff.  Bla.  559  ;  see  also 
Bremner  v.  Hull,  1  L.  B.  C.  P.  748;  35  Z.  J.  C.  P.  332.) 

They  cannot  bring  actions  as  such  after  the  expiration  of  their  office ; 
{Sira.  852 ;  Bac.  Ahr.  tit.  "  Ghurchwardens  ;")  but  their  successors 
must  do  it ;  (Wats.  c.  39  (u) ; )  and  if  any  of  the  goods  of  the  church  be 
detained  or  not  delivered  by  the  pi-edecessors,  the  successors  may  bring 
an  action  against  them  also,  laying  the  damage  to  the  parishioners; 
(Gibs.  216  ;)  but  if  the  action  be  commenced  within  the  year,  they  may 
proceed  in  it  after  the  year.  (Id.  F.  JV.  A  91  k ;  2  P.  Wms.  126 ;  Bent 
V.  Prudence,  2  Si/ra.  852.) 

So  if  churchwardens  sue  a  vestry  clerk  to  recover  the  balance  of  a 
church  rate,  which  he  had  been  employed  to  collect  and  expend,  they 
sue  in  their  individual  capacity,  and  not  in  their  public  capacity,  as 
churchwardens.  (Cooper  v.  Law,  6  G.  B.  N.  S.  502  ;  28  L.  J.  0.  P. 
282.)  And,  therefore,  where  the  cause  of  action  of  the  churchwardens 
against  the  clerk  arose  out  of  the  improper  laying  out  of  the  rate  on 
charges  and  expenses  not  lawfully  chargeable  to  the  rate,  and  the 
defence  was  that  the  practice  of  so  doing  had  existed  in  the  parish  for 
years,  the  acquiescence  of  one  churchwarden  is  an  answer  to  the 
action  under  the  plea  of  leave  and  license.  (J6.)  And  entries  in  the 
parish  books  of  such  impi-oper  payments  being  made  from  time  to  time 
by  the  vestry  clerk,  are  good  evidence  of  the  practice,  especially  if  one  of 
the  churchwardens  was  cognizant  of  the  practice.    (lb.) 

A  suit  in  the  Court  of  Chancery  by  the  churchwardens  of  a  parish, 
to  restrain  a  person  from  pulling  down  the  churchyard  wall,  is  main- 
tainable ;  and  the  churchwardens,  notwithstanding  their  office  has 
ceased,  may  file  a  supplemental  bill  for  the  purpose  of  stating  facts 
occurred  since  the  filing  of  the  original  bill,  and  may  join  their  succes- 
sors as  co-plaintiffs  with  them  in  the  supplemental  suit.  (Ma/rriott  v. 
Tarpley,  9  Sim.  279.) 

One  of  two  churchwardens  cannot  institute  a  suit  for  the  subtraction 
of  church  rate  in  his  own  name,  nor  can  he  use  the  name  of  his 
co-churchwarden  for  the  purpose  without  his  authority.  (Fry  ar^d 
Oreatu  v.  Treaswre,  10  Jwr.  N.  S.  1135  ;  13  W.  R.  Primy  Council,  476.) 
And  the  issuing  of  letters  of  request  is  no  part  of  the  suit  in  the  Court 
of  Arches.  So  that  the  joinder  of  the  two  churchwardens  in  issuing 
them  does  not  make  the  suit  the  suit  of  both,  so  as  to  prevent  the 
recusant  churchwarden  from  retiring  from  it  without  the  order  of  the 
court.     (lb) 

When  an  obligation  is  made  to  churchwardens  and  their  successors, 
and  they  die,  their  executors  shall  bring  the  action,  and  not  their  suc- 
cessors.   (Vin.  Ahr.  Churchwardens  [D].  ) 

The  58  Geo.  III.  c.  45,  s.  73,  and  1  &  2  Will.  IV.  c.  38,  s.  26,  relating 
to  the  building  of  additional  churches,  empowers  churchwardens  to  sue 
for  and  recover  pew  rents. 


VI.  IButiea  of,  in  general. 

Hepairs.  We  have  already  noticed  several  important  duties  of  cluirch wardens 

■Rates.  relating  to  the  repair  of  churches,  the  assessing  and  collecting  of  church 

Pews.  rates,  and  the  disposition  of  pews,  <fec. 

Poor.  By  43  Eliz.  c.  2,  s.  1,  every  churchwarden  is  an  overseer  of  the  poor, 
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though  every  overseer  of  the  poor  is  not  a  ehurchwardeu.     The  duties    6.  Duties  of, 
and  liabilities   of  churchwardens   as   such   overseers   will    be    found     in  general. 

fully  considered,  post,   "Poor,"  Vol.   IV.,   under  59  Geo.  III.  c.    12,     

ss.  17,  18.  .  {PMllips  V.  Peorrce,  b  B.  S  C.  433;  Woodcock  v.   Gibson, 
4  B.  (Sj  C.  462.) 

The  55  Geo.  III.  c.  137,  s.  6,  prohibits  churchwardens,  overseers,  and 
persons  having  the  management  of  the  poor,  from  being  concerned  in 
contracts,  &c.,  for  the  supplying  for  their  own  profit,  goods,  &c.,  for  the 
use  of  the  poor  or  workhouse,  &c.,  under  the  heavy  penalty  of  one 
hundred  pounds,  unless  a  certificate  of  two  justices  be  obtained,  &c. 
(See  "Poor,"  7ol.  IVO 

As  to  contracts  by  the  churchwardens  and  overseers  for  lodging  or 
employing  of  the  poor,  see  45  Geo.  III.  c.  54,  ss.  1,  2,  "  Poor,"  Vol.  IV. 

As  constables  are  in  civil  affairs,  so  the  churchwardens  are  the  officers  Are  ecclesiastical 
of  a  parish  in  ecclesiastical  matters.  In  modern  times,  however,  they  ^53*^""°°°^' 
are  relieved  from  many  of  their  somewhat  invidious  duties,  viz.,  enforc- 
ing attendance  upon  services  of  religion,  presenting  absentees  from  the 
church  to  ecclesiastical  censures,  and  excluding  the  excommunicated 
from  entering  the  sacred  edifice.  They  are,  however,  bound  to  keep 
due  decorum  in  the  time  of  divine  service  ;  they  may  exercise  a  reason- 
able discretion  in  directing  where  the  congregation  shall  sit,  and  may 
remove  a  person  from  one  seat  to  another,  provided  no  unnecessary 
force,  be  used,  and  the  removal  can  be  effected  without  public  scandal 
or  the  disturbance  of  divine  service.  (Reynolds  v.  Monkton,  2  Moo.  & 
B,.  384 ;  and  see  Burton  v.  Henson,  10  M.  <&  W.  105.) 

Churchwardens  are  required  by  the  canons  to  see  that  curates  are  Duty  respecting 
duly  licensed  by  the  bishop  ;  and  that  strangers,  unless  duly  qualified,  cnrates  and 
shall  not  preach  in  the  church.    They  are  also  to  present  the  minister  """"*  ''°' 
for  non-residence,  or  for  irregular  and  incontinent  living,  or  any  other 
excess  or  irregularity  calculated  to  bring  disgrace  upon  their  sacred 
office.     (See  Bennett  v.  Bonaker,  2  Sagg.  Ecc.  25  ;  Oi-ipps'  L.  C.  204, 
4th  ed.;  Hwtehms  v.  Denziloe,  1  Sagg.  Cons.  P.  173.) 

If  a  minister  introduces  any  irregularity  into  the  service,  the  church- 
wardens have  no  authority  tq  interfere  ;  but  they  may  and  ought  to 
repress  all  indecent  interruption  of  the  service  by  others,  and  they 
desert  their  duty  if  they  do  not.  (See  Willioums  v.  Glenister,  2  B.  S  G. 
699,  ante,  733.)  And  if  a  case  could  be  imagined  in  which  even  a 
preacher  himself  were  guilty  of  any  act  grossly  ofiensive,  either  from 
natural  infirmity  or  from  disorderly  habits,  it  seems  that  the  church- 
wardens, and  even  private  persons,  may  interfere  to  preserve  the  de- 
corilm  of  public  worship  ;  but  that  is  a  case  of  instant  and  overbearing 
necessity  that  supersedes  all  ordinary  rules.  In  cases  which  fall  short 
of  such  a  singular  pressure,  and  can  await  the  remedy  of  a  proper  legal 
complaint,  and  a  private  and  decent  application  to  the  minister  himself 
fails  in  preventing  repetition  of  the  irregularity,  the  churchwardens 
may  complain  to  the  ordinary.  {Hutchins  v.  Denziloe,  1  Hogg.  Gons.  G. 
174  ;  Burton  v.  Henson,  10  M.  &  W.  106.)  A  churchwarden  may 
comment  fairly  on  the  conduct  of  the  clergyman  of  the  parish  in  the 
use  of  his  church,  and  may  publish  his  comments  in  a  newspaper 
without  being  liable  to  an  action  of  libel.  {Kelly  v.  Tinling,  35  L.  J. 
Q.  B.  231. 

Churchwardens  have  the  care  of  a  benefice  during  its  vacancy.  During  vacancy 
Having  first  taken  out  a  sequestration  from  the  spiritual  court,  they  °^^'"'^'^- 
are  to  manage  all  the  profits  and  expenses  of  the  benefice  for  him  that 
shall  next  succeed  ;  plow  and  sow  his  glebe  ;  take  in  the  crop  ;  collect 
tithes ;  thrash  out  and  sell  corn  ;  repair  houses  and  fences  ;  and  the  like. 
And  they  shall  take  care  that  during  the  vacancy  the  church  shall  be 
duly  served  by  a  curate  approved  by  the  bishop,  whom  they  are  to  pay 
out  of  the  profits  of  the  benefice.  And  if  the  successor  thinks  himself 
aggrieved  by  them,  he  may  appeal  to  the  ecclesiastical  judge.  (Par. 
L.  99  ;  Com,  Par.  Off.  90.)    And  in  so  doing,  they  act  not  as  church- 
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■wardens,  but  as  the  officers  of  the  bishop.  They  cIo  not,  therefore,  seem 
to  have  any  right,  by  virtue  of  their  office  as  churchwardens,  to 
perform  or  procure  the  perfonnance  of  divine  service  during  a 
vacancy.  {Attorney -Oeneral  v.  Master,  Sc.,of  St.  Cross,  25  L.  J.  Chan. 
202,  220.) 

The  death  or  avoidance  of  the  spiritual  person  who  was  the  incum- 
bent of  the  church  of  any  parish  or  place,  in  which  any  separated  parish 
or  district  church  or  chapel  shall  be  consecrated,  at  the  time  of  conse- 
cration shall  be  notified  by  the  bishop  under  his  hand  and  seal  to  the 
spiritual  person  then  serving  the  church  or  chapel,  and  the  church- 
wardens of  the  parish  or  place  ;  and  such  notification  shall  be  preserved 
with,  and  copies  thereof  entered  in  the  books  of  registers  of  marriages, 
births  and  burials,  of  the  church  of  the  parish  or  place,  and  in  the 
books  of  registers  to  be  provided  for  entering  the  publication  of  banns 
and  the  solemnization  of  marriages,  and  the  baptisms  and  burials  in 
such  chapel,  and  such  entries  shall  be  authenticated  by  the  church- 
wardens, and  shall  be  sufficient  evidence  of  the  period  of  commence- 
ment of  such  service  under  this  act  of  the  publication  of  banns  and  solem- 
nization of  marriages  and  baptisms,  and  performance  of  burials,  in  any 
such  chapel,  or  any  cemetery  thereof.  (58  Geo.  III.  c.  45,  s.  29.) 

They  are  officers  to  inspect  the  morals  and  behaviour  of  the  pa- 
rishioners. (The  Oovemors  of  St.  Thoma^s  Hospital  v.  Trehome,  1 
Phil  Ec.  Ca.  129  ;  Griffiths  v.  Beed,  1  Hagg.  JEcc.  C.  208.) 

They  (or  the  constable)  shall  levy  the  penalties  for  persons  exercising 
their  worldly  callings  on  the  Lord's  Day.  (29  Car.  II.  c.  7.) 

By  the  1  Eliz.  c.  2,  every  person  having  no  lawful  or  reasonable 
excxise  to  be  absent,  must  endeavour  to  resort  to  their  parish  church, 
&c.,  upon  every  Sunday  and  other  holy  days,  there  to  abide,  during  the 
time  of  sei'vioe,  upon  pain  of  the  punishment  of  the  church,  and  of 
forfeiting  for  every  such  ofience  one  shilling,  to  be  levied  by  the  church- 
wardens of  the  parish  where  such  offence  is  done,  to  the  use  of  the 
poor  of  the  same  parish,  on  the  goods,  lands,  and  tenements  of  such  offen- 
ders, by  way  of  distress  ;  and  by  s.  17,  all  justices  of  oyer  and  terminer 
or  justices  of  assize,  having  power  in  open  and  general  sessions,  may 
punish  this  offence. 

They  shall  suffer  no  plays,  feasts,  banquets,  suppers,  church-ales, 
drinkings,  temporal  courts  or  leets,  lay  juries,  musters,  or  any  profane 
usage,  to  he  kept  in  the  church  or  churchyard.  {Can.  88.) 

And  Sir  William  Scott,  in  the  case  of  Cox  v.  Goodday,  (2  ffagg.  Rep. 
141,)  said,  "  the  duty  of  maintaining  order  and  decorum  in  the  chiirch 
lies  immediately  upon  the  churchwardens  ;  and  if  they  are  not  present, 
or  being  present  do  not  repress  any  indecency,  they  desert  their  proper 
duty." 

They  may  justify  the  taking  off  the  hat  of  a  person  who  has  it  on  in 
the  church,  if  he  refuse  to  remove  it  on  request.  (Hall  v.  Planner,  1 
Lev.  197.) 

And  where  a  parish  clerk  having  been  dismissed  from  his  office  by 
the  rector  through  irregularity,  and  another  appointed,  the  former 
entered  the  church  before  divine  service  had  commenced,  and  took 
possession  of  the  clerk's  seat :  it  was  held  that  the  churchwardens  were 
justified  in  removing  him  from  the  clerk's  desk,  and  also  out  of  the 
church,  if  they  had  reasonable  grounds  for  believing  that  he  would  offer 
interruption  during  the  celebration  of  divine  service.  {Burton  v.  Hen- 
son,  10  M.  &  W.  105.) 

They  shall  not  suffer  any  idle  persons  to  abide  either  in  the  church-- 
yard  or  church-porch  during  the  time  of  divine  service  or  preaching  ; 
but  shall  cause  them  to  come  in  or  to  depart.     {Can.  19.) 

They  (or  the  constable)  shall  levy  the  penalty  of  three  shillings 
and  fourpence  for  using  unlawful  pastimes  on  the  Lord's  Day. 
(1  Car.cl.) 

They  are  to  see  that  the  church  ways  be  well  kept  and  repaired. 
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And  the  right  to  a  church  way  may  be  claimed  and  maintained  by  a    6.  Duties  of, 
libel  in  the  spiritual  court.     (2  Boll.  Abr.  287 ;  see  cmte,  "  Chwrch-     in  generoi. 
yards,"  688.) 


By  the  20  &  21  Yict.  c.  31,  s.  12.  "  If  any  person  wilfully  cause  any  To  protect  from 
injury  or  damage  to  any  fence  of  a  town  or  village  green,  or  land,  or  numiices  town 
Wilfully,   and  without  lawful  authority,  lead  or  drive  any  cattle  or  aSd  lilotmeftf "^ 
animal  thereon,  or  wilfully  lay  any  manure,  soil,  ashes,  or  rubbish,  or  for  exercise  and 
other  matter  or  thing  thereon,  or  do  any  other  act  whatsoever  to  the  r'"'"*"™' 
injury  of  such  town  or  village  green,  or  land,  or  to  the  interruption  or 
use  or  enjoyment  thereof,  as  a  place  for  exercise   and  recreation,  such 
person  shall,  for  every  such  offence,  upon  a  summary  conviction  thereof 
before  two  justices,   upon  the    information  of  any  churchwarden  or 
overseer  of  the  parish  in  which  such  town  or  village  green,  or  land  is 
situate,  or  of  the  person  in  whom  the  soil  of  such  town  or  village  green, 
or  land  may  be  vested,  forfeit  and  pay  in  any  of  the  cases  aforesaid,  or 
for  each  and  every  such  offence  over  and  above  the  damages  occasioned 
thereby,  any  sum  not  exceeding  forty  shillings.     And  it  shall  be  lawful 
for  any  such  churchwarden  or  overseer,  or  other  person  to  sell  and 
dispose  of  any  such  manure,  soil,  ashes,  rubbish,  or  other  matter  or 
thing  as  aforesaid.     And  the  proceeds  arising  from  the  sale  thereof,  and 
every  such  penalty  as  aforesaid,  shall,  as  regards  any  such  town  or 
village  green,  not  awarded  under  tbe  said   Acts,"    (Inelosure,   &o.. 
Acts,)  "  or  any  of  them,  to  be  used  as  a  place  for  exercise  and  recrea- 
tion, be  applied  in  aid  of  the  rates  for  the  repair  of  the  public  highways 
in  the  parish,  and  shall,  as  regards  the  land  so  awarded,  be  applied  by 
the  persons  or  person  in  whom  the  soil  thereof  may  be  vested  in  the  due 
maintenance  of  such  land,  as  a  place  for  exercise  and  recreation  ;  and  if 
any  manure,  soil,  ashes,  rubbish,  be  not  of  sufficient  vahie  to  defray  the 
expense  of  removing  the  same,  the  person  who  laid  or  deposited  such 
manure,  soil,  ashes,  or  rubbish,  shall  re-pay  to  such  churchwarden, 
overseer,  or  other  person,  as  aforesaid,  the  money  necessarily  expended 
in  the  removal  thereof  and  every  such  penalty   shall  be   recovered 
according  to  11  &  12  Vict.  c.  43.    And  the  amount  of  damage  occa- 
sioned by  any  such  offence  as  aforesaid  shall,  in  case  of  dispute,  be 
determined  by  the  justices  by  whom  the  offender  is  convicted.    And  the 
payment  of  the  amount  of  such  damage,  and  the  re-payments  of  the 
money  necessarily  expended  in  the  removal  of  any  manure,  soil,  asheSj 
or  rubbish,  shall  be  enforced  in  like  manner  as  any  such  penalty." 

They  shall  take  care  to  have  in  the  church  a  large  Bible,  a  book  of  ornaments  of 
Common  Prayer,  book  of  Homilies,  a  font  of  stone,  a  decent  communion  cliurcli. 
table,  with  proper  coverings,  the  Ten  Commandments  set  up  at  the 
east  end,  and  other  chosen  sentences  upon  the  walls,  reading  desk,  and 
pulpit,  and  chest  for  alms  ;  all  at  the  charge  of  the  parish,  (fian.  80  to 
84 ;  and  see  Governors  of  8t.  Tlwntas's  Hospital  v.  Trehome,  1  Lee's  Ec. 
Ca.  126.) 

The  minister  has,  in  the  first  instance,  the  right  to  the  possession  of  Key  of  church, 
the  key  of  the  church,  and  the  churchwardens  have  only  the  custody  of 
the  church  under  him  ;  and  if  he  refuses  access  to  the  church  on  fitting 
occasions,   complaint  must   be   made   to   higher  authorities.     {Lee  v. 
Mathews,  3  Hogg.  Ecc.  B.  173  ;  Dewdney  v.  Good,  7  Jur.  N.  S.  637.) 

The  property  of  the  bell  ropes  of  a  parish  church  is  in  the  church- 
wardens. (Jackson  v.  Adams,  2  B.  N.  G.  402.)  And  churchwardens 
who,  except  under  very  special  circumstances,  cause  the  bells  of  the 
parish  to  be  rung  without  the  minister's  consent,  and  break  open  the 
belfry  door  for  that  purpose,  are  guilty  of  an  ecclesiastical  offence. 
{Harrison  v.  Forbes  and  another,  6  Jur.  N.  S.  1353.) 

They  ought  to  keep  the  keys  of  the  belfry,  and  to  take  care  that  the  Bells, 
bells  be  not  rung  without  good  cause,  to  be  allowed  by  the  minister  and 
themselves.    (Cam.  88.) 

Churchwardens  or  chapelwardens  of  every  parish  or  chapelry^  are  Eegisters. 
from  time  to  time  to  furnish  register  books,  adapted  to  the  forms  given 
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by  the  Act,  at  the  expense  of  the  parish  or  chapelry,  whenever  required 
by  the  rector,  vicar,  curate,  or  officiating  minister  to  provide  the  same. 
And  such  books  are  to  be  of  paper,  unless  required  to  be  of  parchment, 
by  such  churchwardens  or  chapelwardens  respectively.    (Stat.  52  Geo. 

III.  0.  146,  d.  2.     See  the  Act  in  full,  "Parish  Eegisters,"  Vol.  V.) 
They  are  to  provide  and  securely  keep,  at  the  expense  of  the  parish 

or  chapelry,  a  dry  well-painted  iron  chest  for  the  keeping  such  register- 
books,  either  at  the  rector's,  &c.,  house,  or  in  the  church.    (Sect.  5.) 

They  are  to  make  fair  copies,  if  required  so  to  do  by  the  rector,  &c.,  of 
all  the  entries  in  the  registei'-book  annually,  at  the  expiration  of  two 
months  after  the  end  of  each  year,  and  to  attest  the  verification  of  the 
same  by  the  rector,  &c.    (Sect.  6.) 

They  are  to  transmit  such  copies  to  the  registrar  of  the  diocese,  by  the 
post,  on  or  before  the  1st  of  June  in  every  year.     (Sect.  7.) 

In  case  of  neglect  or  refusal  of  the  officiating  minister  to  verify  copies 
of  the  register-books,  they  are  to  certify  the  default  to  the  registrar 
of  the  diocese.  (Sect.  9.  See  these  enactments  in  full,  "Registers,'^ 
Vol.  V.) 

And  such  register,  being  carefully  preserved,  is  good  evidence;  ("  Evi- 
dence," Vol.  II.  ;)  and  the  falsifying  of  it  is  punishable  at  the  common 
law.     {Gibs.  229.) 

They  shall  at  the  charge  of  the  parish,  with  the  advice  and  direction 
of  the  minister,  provide  bread  and  wine  against  the  communion. 
{Can.  20.) 

They  (or  the  overseers)  shall  levy  the  penalty  of  five  pounds  for  an 
incumbent  not  reading  the  common  prayer  once  a  month.  (13  &  14 
Car.  II.  c.  4,  s.  7  ;  pnst,  tit.  "  Common  Prayer;"  and  see  further,  ante, 
749,  as  to  their  proceeding  against  the  clergyman  for  improper  con- 
duct.) 

Alms  collected  in  chapels  as  well  as  in  parish  churches  during  the 
reading  of  the  oifertory  are,  by  the  direction  of  the  rubric,  at  the 
disposal  of  the  incumbent  of  the  parish  and  the  churchwardens  thereof, 
and  not  of  the  minister  or  proprietoi-s  of  the  chapel.  {Moysey  v. 
milcoat,  2  Bagg.  Ecc.  R.  56.) 

They  shall  not  suffer  any  strangers  to  preach  but  such  as  shall  appear 
qualified  on  showing  their  license ;  and  they  shall  see  that  such  preachers 
register  and  subscribe  their  names  in  a  book  to  be  kept  for  that  pur- 
pose, with  the  day  when  they  preached,  and  the  bishop's  name  who 
granted  the  license.    {Can.  50,  52.) 

Persons  who  murder  themselves,  or  die  excommunicated,  are  denied 
chi-istian  burial ;  and  therefore  the  churchwardens  are  not  to  suffer 
them  to  be  buried  in  the  church  or  churchyard,  without  special  license 
from  the  bishop  ;  {Degge,  183  ;)  but  now  a  fclo  de  se  may  be  buried  in 
the  churchyard,  though  he  is  still  denied  christian  burial.  (See  the  4 
Geo.  IV.  c.  52,  a.  2,  "  Somicide,"  Vol.  II.  ;  and  see  ante,  691.) 

The  chiuxhwardens,  together  with  the  minister,  are  to  sign  certificates 
for  the  out-pensioners  of  Greenwich  Hospital  residing  within  their 
parish,  with  respect  to  the  identity  of  their  persons,  in  order  to  the 
receiving  of  their  pensions.     (10  Geo.  IV.  c.  26.) 

They  shall  receive  the  penalty  for  servants  carelessly  firing  houses ; 
(6  Anne,  c.  31 ;)  and  {id.  s.  1)  pay  rewards  to  turncocks  and  engine 
keepers.     (See  also  7  Anne,  c.  17,  s.  2.) 

They  are,  on  notice  from  a  justice  of  the  peace,  to  prosecute  pawn- 
brokers offending  against  the  39  &  40  Geo.  III.  c.  99,  at  the  expense  of 
the  parish.     {M.  s.  28  ;  "  Pavmh-olcers,"  Vol.  III.) 

They  are  to  prosecute  disorderly  houses.  (See  "Disorderly  Home," post.) 

They  are  to  make  out  lists  of  persons  qualified  to  serve  on  juries,  and 
to  fix  them  on  church  doors,  and  keep  them  for  inspection.     (6  Geo. 

IV.  c.  50,  ss.  8,  9  ;  "  Jurors,"  Vol.  III.)  And  they  remain  in  office  for 
the  purpose  of  so  doing,  until  their  successors  are  sworn  in,  or  have 
acted.     {Bray  v.  Somer,  2  £.  t&  S.  374  ;  31  L.  J.  M.  C.  135.) 
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There  are  numerous  other  instances  in  which  church-wardens  are 
appointed  by  statute  to  receive  certain  penalties,  &c.,  and  to  act  in  other 
matters,  but  it  is  not  necessary  to  state  them  here. 

By  the  58  Geo.  III.  c.  45,  s.  38,  where  any  commons  or  waste  lands  are 
conveyed  to  the  commissioners  under  that  Act,  the  compensation  for 
any  right  of  common  thereon  is  to  be  paid  to  the  churchwardens  of  the 
respective  parishes  where  the  commons  lie,  and  is  to  be  applied  by  them 
for  such  general  and  public  purposes  within  such  parish,  as  a  vestry  of 
any  such  parish  to  be  convened  by  such  churchwardens  shall  direct ; 
and  by  the  19  &  20  Vict.  c.  104,  s.  28,  it  is  made  compulsory  for  the 
churchwardens  to  accept  payment  of  the  said  compensation. 
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VII.  ®f  presentments  is. 

At  the  Easter  visitation,  when  the  churchwardens  go  out  of  office.   Presentments  by. 
and  before  their  successors  are  sworn  in,  they  must  make  their  present- 
ments of  all  things  amiss  within  their  pariah.     (4  Bum's  E.  L.  25  ; 
Crvpps'  li.  a  204,  4th  ed.) 

Churchwardens  by  their  declaration  are  to  present  or  certify  to  the 
bishop,  or  his  officer,  all  things  presentable  by  the  ecclesiastical  laws, 
which  relate  to  the  church,  minister,  and  parishioners. 

The  articles  delivered  to  them  for  their  direction  are  for  the  most  Book  of  articles. 
part  founded  on  the  book  of  canons  made  in  the  year  1603,  and  the 
rubrics  of  the  Common  Prayer. 

By  the  76  canon  of  1603,  churchwardens  are  to  present  the  names  of 
clergymen  forsaking  their  calling. 

They  may  present  as  often  as  they  please,  but  shall  not  be  obliged   When  to  present. 
above  once  a  year  where  it  hath  so  been  used,  and  not  above  twice  any- 
where ;  except  it  be  at  the  bishop's  visitation.     (Can.  116,  117.) 

For  the  presentments  of  any  church  or  chapel  for  one  year  the  Fees  on. 
registrar  shall  have  only  fourpence  ;  {Gan.  116  ;)  but  the  visitation  fees 
for  presentments  made  by  the  churchwardens  at  the  visitations,  and 
which  have  been  payable  by  custom  from  time  immemorial,  must  be 
paid  by  churchwardens,  and  from  the  fact  that  from  1727  to  1801, 
visitation  fees  of  the  unvarying  amount  of  seven  shillings  and  sixpence 
for  Easter  visitations,  and  four  shillings  and  sixpence  for  Michaelmas 
visitations,  were  uniformly  paid,  and  from  1801  to  1857  fees  of  a 
varying  amount,  but  always  slightly  in  excess  of  seven  shillings  and 
sixpence,  and  four  shillings  and  sixpence  were  paid,  it  was  to  be 
presumed  as  a  matter  of  evidence  that  that  payment  had  a  legal  origin 
and  an  immemorial  existence,  unless  it  can  be  shown  upon  satisfactory 
evidence  that  the  origin  of  that  payment  was  an  usurpation.  A  few 
earlier  payments,  varying  and  lower  in  amount,  are  not  sufficient  to 
satisfy  the  onus  thrown  upon  those  who  assert  the  usurpation  ;  {Shep- 
herd V.  Fayne,  33  L.  J,.  G.  P.  158  ;  16  0.  B.  N.  8.  132  ;)  and  these  fees 
may  be  legally  claimed  even  if  the  churchwardens  do  not  personally 
attend  the  visitation,  but  are  allowed  to  send  their  presentments  through 
the  post ;  (16.  ;)  but  as  to  the  evidence  from  which  the  immemorial 
customary  payment  of  a  fee  will  be  presumed,  see  as  to  marriage  fees. 
{Bryamt  v.  Foot,  2  L.  B.  Q.  B.  16  ;  36  L.  J.  Q.  B.  66.) 

The  minister  may  present  where  the  churchwardens  neglect.     {Gan.  presentment,  by 
113.)     But  such  presentment  ought  to  be  upon  oath.     {Orove  v.  Elliott,   whom. 
2  Vent.  42.) 

One  churchwarden  may'present  without  the  others,  ante,  723. 
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VIII.  ■myzix  accounts. 

We  have  already  seen,  in  various  parts  of  our  considerations  on 
matters  relating  to  the  church  and  churchwardens,  what  disbursements 
and  receipts  may  be  made  and  given  by  churchwardens. 

At  the  end  of  the  year,  or  within  a  month  after  at  most,  they  shall 
before  the  minister  and  parishioners  (at  a  vestry)  give  up  a  just  account 
of  such  money  as  they  have  received,  and  also  what  they  have  par- 
ticularly bestowed  in  reparations  and  otherwise  for  the  use  of  the 
church  ;  and  shall  deliver  up  to  the  parishioners  the  money  and  parish 
goods  in  their  hands,  to  be  delivered  over  by  them  to  the  next  church- 
wardens by  bill  indented.     {Can.  89.) 

If  the  custom  of  the  parish  is  for  a  certain  number  of  persons  to  have 
the  government  thereof,  and  the  account  is  given  up  to  them,  the  custom 
is  a  good  custom,  and  the  account  given  to  them  a  good  account.  {Gibs. 
242.) 

Mr.  Ba/rlow  says,  that  for  disburse Qients  of  any  sum  not  above  forty 
shillings  their  own  oath  is  held  sufficient  proof ;  but  for  all  sums  above, 
receipts  must  be  produced.  But  it  may  be  more  satisfactory  if  receipts 
be  produced  for  all.     {Barl.  105  ;  Prid.  93  ;  Cripps,  216,  4th  ed.) 

With  respect  to  the  payment  of  all  larger  sums  than  forty  shillings, 
receipts  or  vouchers  are  always  required  to  be  produced ;  and  if 
required,  it  is  necessary  that  these  payments  should  be  proved  by 
witnesses  present  at  the  making  thereof,  who  shall  subscribe  their 
names  to  the  voucher  and  receipts  for  their  authenticity,  and  in  default 
thereof  these  accounts  will  not  be  allowed  to  pass  as  binding  on  the 
parishioners.     (Cripps,  4th  ed.,  216  ;  Prideaux,  93.) 

The  churchwardens  are  bound,  under  the  17  Geo.  II.  c.  38,  in  common 
with  overseers,  to  permit  an  inspection  of  the  poor  accounts  ;  and  upon 
the  party  stating  some  special  reason  for  which  he  wishes  to  see  them, 
a  mandamus  to  compel  them  to  allow  such  inspection  will  be  granted  ; 
and  it  is  no  answer  to  such  an  application  to  the  court,  that  this  statute, 
relating  to  the  accounts  of  the  poor,  imposes  a  penalty  for  improperly 
refusing  such  inspection ;  {R  v.  Clear,  A  B.  &  0.  899  ;  7  D.  <£■  By.  393  ;) 
but  though  the  rated  parishioners  have  no  public  right  to  inspect  the 
churchwardens'  parish  books  for  their  general  information,  yet  if  they 
can  assign  special  grounds,  the  court  will  grant  a  mandamus  to  compel 
the  churchwardens  to  allow  such  inspection — thus,  for  instance,  if  a 
parishioner  can  state  that  a  church  rate  was  about  to  be  made  for  the 
parish,  and  that  he  was  rated,  and  that  he  as  such  parishioner  wished 
to  inspect  the  accounts  of  the  preceding  year,  that  he  might  deliberate 
on  the  propriety  of  the  new  rate  to  be  proposed,  and  voting  thereon, 
and  that  the  churchwarden  had  been  applied  to  and  refused  that  inspec- 
tion. {Ex  parte  Briggs,  28  L.  J.  Q.  B.  272 ;  sub  nom.,  B.  v.  Chwrch- 
wa/rde')is  of  Daventry,  5  Jur.  N.  S.  940.) 

The  17  Geo.  II.  o.  3,  s.  2,  provides  that  the  churchwardens  shall 
allow  any  inhabitant  to  inspect  the  rate,  and  copies  to  be  taken ; 
but  this  enactment  does  not  apply  to  the  churchwardens  inter  se. 
{Wethcrei  v.  Callcutt,  5  Scott,  N.  B.  409 ;  and  see  tit.  "Poor,"  Vol.  IV.) 

The  ecclesiastical  courts  may  compel  the  production  of  accounts,  but 
cannot  dispute  the  validity  of  them  when  produced  ;  for  the  ordinary 
is  not  to  take  the  account — he  can  only  give  a  judgment  quod  computent ; 
( Wainwright  v.  Bagshaw,  2  Stra.  974 ;)  and  in  the  case  of  Leman  v. 
Ooulty  and  another,  (3  T.  R.  3,)  it  was  determined,  that  the  spiritual  court 
cannot  decide  on  the  propriety  of  the  charges  made  therein  :  when  the 
churchwardens  had  delivered  in  their  accounts,  they  had  done  every , 
thing  which  that  court  had  the  power  of  enforcing,  and  there  was  an  end 
of  its  jurisdiction,  and  it  was  functus  offici-o ;  and  if  it  takes  any  steps 
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afterwards,  it  is  an  excess  of  jurisdiction,  for  which,  a  prohibition  will  8.  Their 
be  granted  even  after  sentence.  (And  see  Wamwright  v.  BagshoM,  2  Accounts. 
Stra.  974  ;  Adams  v.  Bush,  id.  1133.)  

The  allowance  of  the  account  may  be  by  entering  it  in  the  church  Allowance  of  the 
book  of  accounts,  and  having  it  signed  by  those  in  the  vestry  who  allow  account, 
the  accounts.     {Ba/ii.  105.) 

"When  they  have  faithfully  accounted,  and  their  account  ia  allowed  Account  allowed 
by  the  minister  and  major  part  of  the  parishioners  present,  it  shall  not  filial- 
afterwards  be  in  the  power  of  any  to  make  them  account  again ;  unless 
some  fraud  in   their  accounts  be  afterwards  discovered.    (1  Wood's 
Inst.  b.  1,  c.  7.) 

If  their  receipts  fall  short  of  their  disbiu-sements,  the  succeeding  Eelmhursement 
churchwardens  may  pay  them  the  balance,  and  place  it  to  their  account.  "'• 
(1  Boll.  Abr.  121  ;  Gem.  89,  109,  &c.)    And  the  Court  of  Chancery  will, 
on  application,  make  an  order  for  the  purpose.     (2  Eq^.  Abr.  203 ;  Free. 
Gh.  43  ;  but  see  4  Vm.  529,  8vo.) 

In  general,  however,  preceding  churchwardens  cannot  be  reimbursed 
a  rate.  {Ante,  716.)  If  the  churchwardens  and  parishioners  make  an 
assessment,  and  the  churchwardens  lay  out  the  whole  money,  and  before 
the  whole  is  collected  their  time  is  expired  and  new  churchwardens 
are  chosen,  the  former  churchwardens,  by  having  presented  such 
parishioners  as  refused  to  pay  before  the  determination  of  their  time, 
may  still  proceed  against  them,  otherwise  the  new  churchwardens  must 
collect  such  arrears  and  reimburse  their  predecessors.  {Bac.  Abr.  tit. 
"  Ghurchwardens,"  E.  79.) 

If  they  refuse  to  account,  they  may  be  presented  at  the  next  visitation  How  compelled  to 
by  the  new  churchwardens  ;  or  any  of  the  parish  that  are  interested  may,  *<^<=°™*i  ^■ 
by  process,  call  them  to  account  before  the  ordinary  ;  or  the  succeeding 
churchwardens  may  have  a  writ  of  account  at  common  law.  (1  BoU. 
Abr.  121.)  But  after  they  have  passed  their  accounts  at  the  vestry  the 
ecclesiastical  court  cannot  proceed  against  them  to  account  upon  oath. 
{Snowden  v.  Serrmg,  Bunb.  289.) 

Churchwardens  de  facto  may  maintain  an  action  against  a  former 
churchwarden  for  money  received  by  him  for  the  use  of  the  pai-ish, 
though  the  validity  of  the  election  of  the  plaintiffs  to  the  office  be 
doubtful,  and  though  they  be  not  the  immediate  successors  of  the 
defendant;  for  the  defendant,  who  was  a  wrong-doer  in  withholding 
the  money,  shall  not  be  permitted  to  deny  their  right  to  bring  the 
action,  and  churchwardens  being  a  corporation  for  the  purpose  of  taking 
care  of  the  goods  of  the  church,  the  right  to  sue  for  money  withholden 
from  the  parish  passed  from  one  set  to  the  other ;  it  being  perfectly 
immaterial  whether  the  immediate  or  any  other  successors  of  the  de- 
fendant brought  an  action  which  was  not  founded  in  privity  between 
them.     {Turner  v.  Baynes,  2  R.  Bla.  559 ;  see  ante,  748.) 

And  where  in  the  parish  of  B.  consisting  of  the  township  of  B.  and 
several  hamlets,  two  churchwardens  were  appointed  by  the  township 
and  two  by  the  rest  of  the  parish,  who  made  separate  rates  for  their  own 
divisions  respectively  ;  it  was  held,  that  the  acting  churchwardens  for 
the  township  might  maintain  assumpsit  against  then-  predecessors  for  a, 
balance  remainiug  in  their  hands,  without  joining  the  other  church- 
wardens as  plaintiffs  or  defendants,  and  without  proving  that  their 
appointment  was  strictly  legal.  {Astle  v.  Thomas,  2  B.  cfc  0.  271 ;  3  I). 
S  B.  492 ;  and  see  Bremner  v.  Hull,  1  L.  B.  C.  P.  748 ;  35  L.  J. 
C.  P.  332.) 


756- 

9.  Punish- 
ment for 
Misbeha- 
viour, (bo. 


Misbehaviour  of, 
&c. 


Committing 
waste. 


Conduct  at 
vestry. 


Not  answerable 
for  indiscretion. 


Disobeying 
orders. 


Extortion. 


Embezzlement. 


(KJutci&toartens.  [s.  ix. 


IX.  ^Tfietr  ^untstwent  (or  Mi»btiiBiimx,  &c. 

If  churcll  war  dens  misbehave  themselves,  it  seems  the  parishioners 
may  remove  them.     (13  Co.  70 ;  Com.  Dig.  EgUse,  f.  1.)  _ 

For  breach  of  duty  they  may  be  sued  in  the  ecclesiastical  court— as  if 
they  take  the  bells  out  of  the  church.     {Welcome  v.  Lake,  1  Sid.  281.) 

n  they  neglect  their  duty  by  wasting  the  goods  of  the  church,  the 
new  churchwardens  may  call  them  to  an  account  before  the  bishop,  or 
bring  their  action  at  common  law.     {Read's  Chwrch  Service.) 

At  a  vestry  meeting,  called  by  notice  signed  by  the  churchwardens, 
for  the  purpose  of  maHng  a  church  rate  for  the  repair  of  the  church,  a 
resolution  was  moved  and  seconded :  "  That  this  vestry,  considering 
church  rates  at  all  times  bad  in  principle  and  particularly  unjust  in 
practice,  and  quite  uncalled  for  at  the  present  time,  resolved  to  adjourn 
all  further  consideration  of  the  subject  for  which  it  has  been  called  till 
this  day  twelve  months  ;"  which  resolution  was  carried  :  It  was  held, 
that  one  of  the  churchwardens,  in  having  voted  in  favour  of  the  reso- 
lution and  against  the  rate  proposed  of  twopence  in  the  pound,  was  not 
guilty  of  any  ecclesiastical  offence,  it  not  being  averred  that,  in  conse- 
quence of  the  refusal  of  the  rate,  the  church  was  still  out  of  repair. 
{Cooper  V.  WicMiam,  2  Gii/rt.  303.) 

And  if  a  churchwarden  presiding  at  the  election  of  vestrymen  and 
auditors  of  accounts,  under  the  18  &  19  Vict.  c.  120,  (Metropolitan 
Act,)  refuses  to  take  the  vote  of  a  parishioner  entitled  to  vote,  or  to 
admit  as  a  candidate  a  parishioner  entitled  to  be  a  candidate,  he  is  not 
liable  to  an  action,  unless  he  acted  out  of  spite  or  from  some  other  corrupt 
motive.     {Tozer  v.  Child,  7E.SB.  377  ;  26  L.  J.  Q.  B.  151.) 

And  churchwardens  are  not  answerable  for  indiscretion,  but  for 
deceit  only,  if  they  lay  out  more  money  than  is  needful.  (1  Wood's 
Inst.  b.  1.  0.  7.) 

Criminal  proceedings  against  churchwardens  for  not  repairing  or 
keeping  in  proper  order  the  parish  church,  and  for  neglecting  and  dis- 
obeying the  lawful  orders  and  directions  of  the  archdeacon,  the  church 
being  still  out  of  repair,  and  the  archdeacon  having  ordered  the  same 
to  be  repaired,  cannot  be  sustained  ;  there  being  no  proof  that  the 
churchwardens  had  personally  neglected  their  duty,  or  that  they  had 
wilfully  disobeyed  the  order  of  the  archdeacon. 

lu  order  to  justify  criminal  proceedings  against  churchwardens  for 
neglecting  to  repair  their  parish  church,  it  must  be  shown  that  they 
have  been  guilty  of  a  personal  and  wilful  neglect.  {Millar  v.  Palmer, 
1  Curt.  553.) 

For  their  punishment  for  disobeying  orders  of  justices  when  acting 
as  overseers  of  the  poor,  or  parish  officers,  see  Penalty  on  Overseers  for 
Neglect  of  their  Duty,  "Poor,"  Vol.  IV. 

An  indictment  lies  against  them  for  extortion  and  corruption  in  their 
office.  (JJ.  V.  Uyres,  1  Sid.  307  ;  see  "  Extortion,"  Vol.  II.  :  "  Oifice," 
Vol.111.)  '        M     , 

As  to  embezzlement  by,  see  "  Larceny,"  Vol.  III. 


May  plead  the 
general  issue. 


X.  STiieir  Iniremntti)  an^r  protection  of. 

By  stats.  7  Jao.  I.  c.  5  ;   21  Jac.  I.  c.  12  ;   if  any  action   be  brought 
against  any  churchwardens,  or  persons  called  sworn  men,  executing  the 
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office  of  churchwarden,  for  any  thing  done  by  virtue  of  their  office,  they 
may  plead  the  general  issue,  and  give  the  special  matter  in  evidence  ; 
and  if  a  verdict  is  given  for  them,  or  the  plaintiff  shall  be  nonsuit,  or 
discontinue,  in  every  such  case  the  judge  before  whom  the  said  matter 
shall  be  tried  shall  allow  to  the  defendant  his  double  costs.  But  by  the 
5  &  6  Vict.  c.  97,  s.  3,  they  are  no  longer  entitled  to  such  double  costs, 
but  only  to  a  full  indemnity  against  costs. 

As  to  what  cases  were  considered  within  this  provision  of  the  Act, 
see  Kerchaval's  case,  Oro.  Car.  285  ;  Athins  v.  Banwell,  3  East,  92  ; 
Blancha/rd  v.  Bramble,  Z  M.  <&  Sel.  131  ;  Johnson  v.  Stanton,  2  B.  &  C. 
621 ;  Norman  v.  Banger,  Z  Y.  S  Jer.  203  ;  and  post,  "  Constable." 

Where  a  churchwarden  is  sued  for  taking  a  distress  for  a  poor  rate 
under  a  warrant  of  magistrates,  he  is  entitled  to  the  protection  given 
to  magistrates  and  other  officers  by  stat.  24  Geo.  II.  c.  44.  {Harper  v. 
Carr,  7  T.  R.  270  :  Nutting  v.  Jackson,  Bull.  N.  P,  24  ;  and  see  cases, 
post,  "  Constable.") 

And,  therefore,  if  such  an  action  be  brought  against  him  alone, 
without  making  the  magistrates  defendants  also,  he  is  entitled  to  a 
verdict  on  proving  the  warrant  of  the  magistrates.     (Id.) 
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XI.  Siiiesmen. 

In  large  parishes  there  are  officers  called  sidesmen,  (anciently  synods-  Sidesmen. 
men,  otherwise  called  questmen,)  to  assist  the  churchwardens  in  their 
inquiries  and  presentment  of  offenders.     They  shall  be  chosen  yearly  in 
Easter  week  by  the  minister  and  parishioners,  if  they  can  agree ;  if  not, 
by  the  bishop."   (Com.  90.) 

Formerly  they  were  sworn  in  like  churchwardens,  but  now  by  the 
5  &  6  Will.  IV.  c.  62,  s.  9,  a  declaration  is  to  be  made  in  lieu  of  the 
oath,  and  no  sidesman  shall  in  future  be  compelled  to  take  any  oath  on 
quitting  office.    (See  "  Oaths,"  Vol.  III.) 


J  BE  it  remembered,  that  cm  the  day  of  in  the  year    (i.j  complaint  by 

to  wit.    5      of  our  Lord  at  in  the  county  oj  ,A.O.,    clitircliwardeiis  in 

who  together  with  0.  G.  ajre  the  churchwardens  of  the  parish  of      ^  in  the   ^^j^g  *g°f^°™*  " 

said  county,  personally  cometh  before  me,  J.  P.,  one  of  her  Majesty's  justices  of   church  rate  (o). 
the  peace  for  the  said  county,  and  on  his  oath  (b)  saith,  that  G.  D.,of  , 

in  the  said  county,  hath  refused  [or  neglected^  and  still  doth  refuse  [or  neglect]  to 
pay  them,  the  said  A.  C.  and  G.  G.,  or  either  of  them,  or  any  person  authorized  to 
receive  and  collect  the  same,  the  sum  of  ,  at  which  the  said  C.  D.  is 

duly  rated  to  a  church  rate  for  the  said  pa/rish,  made  on  the  day  of 

last,  the  validity  of  which  said  rate  hath  not  been  questioned  in  any 
ecclesiastical  court,  and  which  mm  is  now  justly  due  from  the  said  G.  D.  unto 


{a)  See  the  53  Geo.  III.,  c.  127, 
ante,  719.  By  sect.  7,  one  justice 
may  receive  the  complaint  and  grant 
the  summons. 


(5)  The  statute,  however,  does  not 
seem  to  require  the  information  to  bo 
upon  oath,  ante,  719, 
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tJiem  the  said  A.  0.  amd  0.  G.  as  such  chunhwwrdens*  and  that  they  ought  to 
collect  and  receive  the  same,  and  the  said  A.  O.prayeth  justice  in  the  premises,  amd 
that  the  said  G.  D.  may  be  summoned  to  answer  the  premises.  J.  P. 

Sworn  before  me,  J.  P.,  on,  dec. 


(2.)  Summons 
thereon  [a). 


\To  E.  P.,  Constable  of  and  to  all  Constables  and  others,  her 

to  wit.    }     Majesty's  officers  of  the  peace  for  the  county  of 

WH UREAS  complaint  has  been  made  before  me,  J.  P.  Esquire,  one  of  her 
Majesty's  justices  of  the  peace  for  the  said  county,  by  A.  G,  who,  together  with 
0.  G.,  ai-e  the  chwrchwa/rdens  of  the  parish  of  in  the  said  county,  that 

G.  D.  of,  <Ssc.  hath  refused  and  neglected,  and  still,  i&c.  [proceed  as  in  the.  com- 
plaint, to  the  asterisk,  and  then  thus  :]  These  are  therefore  to  require  youforth- 
loith  to  summon  the  said  G.  D.  to  a/ppea/r  before  me  and  such  other  justices  of  Hie 
peace  for  the  said  county  as  shall  be  then  present  at  in  the  said  county 

of  on  the  day  of  at  the  hour  of  in  the 

forenoon  of  the  same  day,  to  answer  unto  the  said  information  and  complaint, 
and  to  be  further  dealt  with  according  to  law ;  and  be  you  then  and  th^re  to 
certify  wimt  you  have  done  in  the  premises.     Given  under  my  hand  and  seal,  at 
in  the  said  county,  the  day  of  A.  D. 

J.  P. 


(8.)  Order  J  WHEREAS  complaint  has  been  made  unto  us  [or  me]  J.  P.  Esquire, 

thereon.  to  .^lit.    )      and  J.  L.  two  [or  one\  of  her  Majesty's  justices  of  the  peace  in  and  for 

the  said  county,  by  A .  G,  who,  together  with  G.  C,  are  the  churchwardens  of  the 
parish  of  ,  in  the  said  county,  that  G.  D.  of  aforesaid,  in  the 

county  aforesaid,  hath  refused  [or  neglected],  and  still,  efcc.  [proceed  as  in  the 
complaint,  supra,  to  the  asterisk,  and  then  thus  ;]  And  whereas  by  warramt 
under  the  hand  and  seal  of  me,  the  said  J.  P.  Esquire,  so  being  such  justice  as 
aforesaid,  the  said  G.  D.  hath  been  duly  summoned  and  convened  before  us,  J,  P. 
and  J.  L.,  so  being  such  justices  as  aforesaid,  and  being  neither  of  us  patron  of 
the  said  church,  nor  any  way  interested  in  amy  of  the  rights,  dues,  or  other  pay- 
ments belonging  to  the  said  church.  And  whereas  the  said  G.  D.  having  been  so 
summoned  and  convened  appeared  before  us  on  the  day  of  instcmt, 

at  in  the  said  county,  and  heard  the  complaint  aforesaid  :*    We  the 

said  justices,  tlierefore,  having  considered  the  premises,  amd  having  also  duly 
examined  upon  oath  into  the  merits  of  the  said  complaint,  do  find  that  there  is  justly 
due  and  payable  the  aforesaid  said  sum  of  [it  must  not  exceed  Wl,,  see 

ante,  719]  from  the  said  G.  J),  to  the  said  A.  G  and  G.  C,  as  such  churchwardens 
as  aforesaid  in  respect  to  the  said  rate,  and  do  order  and  direct  the  aforesaid 
C.  D.  to  pay  the  same  unto  the  said  A.  G.  and  C.  G,  together  with  the  sum  of 
for  tJteir  reasonable  costs  and  charges  in  this  behalf  by  us  ascertained. 
Given  under  our  hands  and  seals,  at  in  tJie  said  county,  the 

day  of  ,  A.  D. 


(4.)  Warrant  to 
levy. 


■,    f  J'o  G.  C,  the  Constable  of 


to  wit     I  ■"'  ^'  ^-i  "'"■  ^■^■"""""^  "J  and  others  whmn  this  may  concern. 

WHEREAS  complaint  has  been  made  unto  [me]  J.  P.  Esquire,  <S;c.  [proceed 
as  in  the  Order,  supra,  to  the  asterisk,  and  then  thus :]  And  whereas  we  the 
said  justices,  having  duly  considered  the  premises,  and  having  also  duly  eocamined 
upon  oath  into  the  merits  of  the  said  complaint,  did  on,  <f'c.  at,  t&c.  by  an  order  in 
writing  under  our  hands  and  seals,  m'der  and  direct  the  said  C.  D.  to  pay  unto 
the  said  A.  C.  and  C.  G.  the  said  sum  of  ,  at  which  the  said  G.  D.  is 

duly  rated  to  a  church  rate  for  the  sand  parish,  and  justly  due  unto  the  said 


(a)  See  general  forms  of  summons 
and  order  and  warrant  of  distress,  11  & 


12  Vict.  c.  43,  post,  tit.  "  Conviction." 


A .  C.  and  O.  O.  as  such  chwrchwa/rdens  as  aforesaid  ;  and  also  the  sum  of 
shiUings  for  the  reasonable  costs  and  clmrges  of  the  said  A .  C,  in  that  lehalf 
ascertained  iy  lis,  malcing  in  theioliole  the  sum  of  .    And  whereas  U 

appeareth  unto  us,  upon  the  oath  of  of  ,  that  the  said  0.  D. 

hath  had  due  notice  of  the  said  order,  hut  hath  refused  [or  neglected"],  and  still  doth 
refuse  [or  n^Ucf]  to  pay,  and  hath  not  paid  the  said  sum  of  or  any 

part  thereof:  these  are  therefore  to  authorize  and  command  you,  that  you 
do,  not  less  than  four  days  nor  after  eight  days,  levy  the  aforesaid  su/m  of 
by  distress  and  sale  of  the  goods  and  chattels  of  the  said  0.  D.  and  out 
of  the  irumey  a/rismg  from  such  sale  that  you  do  pay  unto  A.  O.  and  C.  0.  the 
said  sum  of  ,  and  thereout  also  deduct  your  necessary  charges  of  dis- 

training ;  and  if  any  surplus  shall  remain  after  such  payment  and  deduction 
as  aforesaid,  that  you  do  render  the  same  unto  the  said  C.  D,  Qiven  under  our 
hands,  and  seals  [oi  my  hand  and  seal],  this  day  of  a,  c.  18     . 
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Clergymen. 


Clerssmen* 


XT  would  not  be  witlim  the  object  oi-  compass  of  this  work  to  notice  all 
the  laws  particularly  affecting  clergymen  :  those  only  which  concern  the 
magistrate,  parish  officer,  or  crown  lawyer,  will  be  noticed ;  for  the  rest 
the  reader  is  referred  to  Burn's  Ecclesiastical  Law  by  Phillimore,  tit. 
"  Privileges  and  Restraints  on  the  Clergy,  Residence,  F%Mic  Worship,  <&c." 
and  Cripps'  Laws  of  the  Clergy. 

As  to  what  estate  he  has  in  the  church  and  churchyard,  see  amie, 
686,  688. 

Clergymen  are  in  general  liable  to  all  public  charges  imposed  by  Act 
of  Parliament,  when  they  are  not  expressly  excepted.  (See  1  Sawk. 
c.  26  ;  and  see  " Highways"  Vol.  II.) 

By  stat.  43  Eliz.  c.  2,  clergymen  are  liable  to  the  poor  rates  for  their 
glebe  and  tithe.     (See  "  Poor,"  Vol.  IV.) 

As  to  their  exemption  from  the  tax  duty  on  horses,  see  tit.  "  Taxes," 
Vol.  V. 

To  the  intent  that  clergymen  may  the  better  discharge  their  duty  in 
celebration  of  divine  service,  and  not  be  entangled  with  temporal  busi- 
ness, if  any  of  them  be  chosen  to  any  temporal  office,  as  bailiff,  constable, 
&c.,  he  may  have  his  writ  to  be  discharged.     (1  Inst.  96.) 

Nor  cap  they  be  compelled  to  serve  as  sheriff,  or  overseer  of  the  poor. 
{Begge.  120.) 

Ecclesiastical  persons  have  this  privilege,  that  they  ought  not  in 
person  to  serve  in  war.     (2  Inst.  4,) 

They  are  exempted  from  serving  as  jurors.  (6  Geo.  IV.  c.  50,  s.  2, 
"Jurors,"  Vol.  III.) 

By  6  &  6  WUl.  IV.  c.  76,  s.  28,  clergymen  and  dissenting  ministers 
cannot  be  electors,  councillors,  or  aldermen  of  any  borough. 

By  41  Geo.  III.  c.  73,  they  cannot  be  members  of  parliament. 

We  have  seen  that  by  the  24  &  25  Vict.  c.  100,  s.  36,  it  is  a  misde- 
meanour to  arrest  a  clergyman  on  civil  process  while  performing,  or 
about  to  perform,  or  returning  from  performing  divine  service,  ante,  732, 
or  to  strike  or  offer  any  violence  to  him.  {Id.)  But  a  person  laying 
violent  hands  on  a  clergyman,  may,  it  seems,  be  punished  in  the 
ecclesiastical  courts  under  the  13  Edw.  I.  st.  4. 

As  to  the  privilege  of  clergymen  in  not  answering  confidential  com- 
munications, see  "  Evidence,"  Vol.  II. 

By  the  15  Edw.  III.  st.  1,  c.  6,  clergymen  shall  not  answer  before  his 
Majesty's  justices  for  things  done  touching  the  jurisdiction  of  the 
church. 
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(KletsBtttJtt. 


Church  discipline. 


Cannot  put  off 
the  character  of 
priest. 


Clergymen.  By  the  3  &  4  Vict.  c.  86,  s.  3,  it  is  enacted,  "  That  in  every  case  of 
any  clerk  in  holy  orders  of  the  united  church  of  England  and  Ireland, 
■who  may  be  charged  with  any  ofifence  against  the  laws  ecclesiastical,  or 
concerning  whom  there  may  exist  scandal  or  evil  report,  as  having 
offended  against  the  said  laws,  it  shall  be  lawful  for  the  bishop  of  the 
diocese  within  which  the  offence  is  alleged,  or  reported  to  have  been 
committed,  on  the  application  of  any  party  complaining  thereof,  or,  if 
he  shall  think  fit,  of  his  own  mere  motion,  to  issue  a  commission  under 
his  hand  and  seal  to  five  persons,  of  whom  one  shall  be  his  vicar 
general,  or  an  archdeacon,  or  rural  dean,  within  the  diocese,  for  the 
purpose  of  making  inquiry  as  to  the  grounds  of  such  charge  or  report." 

By  the  76  canon  of  1603,  "  No  man  being  admitted  a  deacon  or 
minister,  shall  from  thenceforth  voluntai-ily  relinquish  the  same,  nor 
afterwards  use  himself  in  the  course  of  his  life  as  a  layman  upon  pain  of 
excommunication,"  and  the  churchwardens  shall  present  him.  There- 
fore a  man  cannot  divest  himself  of  the  character  of  a  priest  in  holy 
orders,  with  which  he  has  been  clothed  by  the  authority  of  the  church  of 
England,  when  he  was  ordained  by  one  of  her  bishops,  and  when  he 
vowed  and  promised  canonical  obedience  to  that  church  from  that 
chai-actei-,  and  that  vow  and  promise  he  can  be  released  from  only  by  the 
same  authority  which  conferred  the  one  and  enjoined  and  received  the 
other.  And  although  as  a  dissenter  he  may  be  exempted  by  the  4th 
section  of  1  W.  &  M.  e.  18,  from  being  sued  in  the  ecclesiastical  court 
for  mere  non-conforming  to  the  church  of  England,  he  is  not  exempt  by 
that  or  any  other  Act  from  canonical  obedience  to  the  bishop,  in  regard 
to  any  thing  he  may  do,  according  to  the  rites  and  ceremonies  of  the 
church  of  England.  (Barnes  v.  Shore,  8  Q.  B.  640,  671  ;  15  L.  J.  Q.  B. 
296.) 

Prima  facie,  all  parochial  duties  are  committed  to,  and  imposed  upon 
the  parish  incumbent,  and  all  fees  and  emoluments  arising  therefrom 
belong  to  him,  and  such  rights  can  only  be  granted  to  a  chapel  or  its 
officiating  minister  by  composition  with  the  patron,  incumbent,  and 
ordinary,  or  by  statute.    As  to  his  fees  on  burials,  see  cwiie,  692. 

Eor  other  matters  as  to,  see  "  OhMrch,"  "  Churchwardens,"  "  Common 
Prayer." 


Dissenters. 


fees. 


J_  HE  benefit  of  clergy  is  now  abolished  by  the  7  &  8  Geo.  IV.  c.  28, 
s.  6,  and  by  the  4  &  5  Vict,  c.  22,  as  to  peers. 


Origin  of  office. 


His  qualifica- 
tions. 


€Uvk  of  tUe  ilartjSft* 

XARlSH  clerks  were  heretofore  chosen  from  among  the  poorer 
candidates  for  the  clerical  office,  of  whom  every  minister  had  at  least 
one  to  assist  under  him  in  the  celebration  of  divine  offices.  For  his 
better  maintenance  the  profits  of  the  office  of  aqusebajalus  (an  assistant 
in  carrying  the  holy  water)  were  annexed  to  the  office  of  parish  clerk; 
so  that  in  after  times  aqusebajalus  was  only  another  name  for  the  clerk 
officiating  under  the  chief  minister.     (Lmd.  142.) 

By  canon  91,  it  is  required  that  the  said  clerk  shall  be  twenty  years 


of  age  at  least ;  known  to  the  minister  to  be  of  honest  conversation,  and 
sufficient  for  his  reading,  -writing,  and  also  for  his  competent  skill  in 
singing,  if  it  may  be. 

By  the  7  &  8  Vict.  o.  59,  s.  2,  it  is  enacted,  "  That  when  and  so 
often  after  the  passing  of  this  Act  as  any  vacancy  shall  occur  in  the 
office  of  church  clerk,  chapel  clerk,  or  parish  clerk,  in  any  district, 
parish,  or  place,  it  shall  be  lawful  for  the  rector  or  other  incumbent, 
or  other  the  person  or  persons  entitled  for  the  time  being,  to  appoint 
or  elect  such  church  clerk,  chapel  clerk,  or  parish  clerk,  as  aforesaid, 
if  he  shall  think  fit  to  appoint  or  elect  a  person  in  the  holy  orders 
of  deacon  or  priest  of  the  united  church  of  England  and  Ireland, 
to  fill  the  said  office  of  church  clerk,  chapel  clerk,  or  parish  clerk ; 
and  such  person  so  appointed  or  elected,  as  aforesaid,  shall,  when  duly 
licensed,  as  hereinafter  provided,  be  entitled  to  have  and  receive  all 
the  profits  and  emoluments  of  or  belonging  to  the  said  office,  and 
shall  also  be  liable  in  respect  thereof,  so  long  as  he  shall  hold  the  same, 
to  perform  all  such  spiritual  and  ecclesiastical  duties  within  such 
district,  parish,  or  place,  as  the  said  rector  or  other  incumbent,  with  the 
sanction  of  the  bishop  of  the  diocese,  may  from  time  to  time  require  ; 
but  such  person  in  holy  orders  so  appointed  or  elected  as  aforesaid,  shall 
not  by  reason  of  such  appointment  or  election  have  or  acquire  any  free- 
hold, or  absolute  right  to  or  interest  in  the  said  office  of  church  clerk, 
chapel  clerk,  or  parish  clerk,  or  to  or  in  any  of  the  profits  or  emoluments 
thereof ;  but  every  such  person  in  holy  orders  so  appointed  or  elected 
as  aforesaid,  shall  at  all  times  be  liable  to  be  suspended  or  removed 
from  the  said  office,  in  the  same  manner  and  by  the  same  authority,  and 
for  such  or  the  like  causes  as  those  whereby  any  stipendiary  curate  may 
be  lawfully  suspended  or  removed  ;  such  suspension  or  removal,  never- 
theless, being  subject  to  the  same  power  of  appeal,  to  the  archbishop  of 
the  province,  to  which  any  stipendiary  curate  is  or  may  be  entitled." 

And  by  s.  3  it  is  provided,  "  That  every  such  appointment  or  election 
as  last  aforesaid,  if  made  by  any  other  person  or  persons  than  the 
rector  or  other  incumbejit  of  such  district,  parish,  or  place,  shall  be 
subject  to  the  consent  and  approval  of  such  rector  or  other  incumbent 
of  such  district,  parish,  or  place  ;  and  that  no  person  in  holy  orders  so 
appointed  or  elected  as  aforesaid,  shall  be  competent  to  perform  any  of 
the  duties  of  his  said  office,  or  any  other  spiritual  or  ecclesiastical  duties 
within  such  district,  &c.,  or  to  receive  or  take  any  of  the  profits  or  emolu- 
ments of  his  said  oflBoe,  imless  or  until  he  shall  have  duly  obtained  from 
the  bishop  of  the  diocese  within  which  such  district,  &c.,  is  situate,  such 
license  and  authority  in  that  behalf  as  are  required  and  usual  with  or  in 
respect  of  stipendiary  curates ;  but  unless  such  license  and  authority 
when  so  obtained  as  aforesaid,  shall  entitle  the  person  so  obtaining  it, 
to  hold  the  said  office,  and  to  receive  and  take  the  said  profits  and 
emoluments  thereof  aforesaid,  untU  he  shall  have  resigned  the  same,  or 
have  been  so  suspended  or  removed  as  aforesaid,  without  any  annual  or 
other  re-appointment  or  re-election  thereto." 

But  by  s.  4  it  is  provided,  "  That  no  such  appointment  of  persons  in 
holy  orders  shall  exempt  incumbents,  &c.,  from  the  duty  of  employing 
curates  in  cases  when  they  are  liable  to  do  so." 

The  nomination  of  clerks,  it  is  said,  was  at  one  time  vested  in  aU 
incumbents  by  the  common  law  and  custom  of  the  realm.     (Cfihs.  214.) 

By  canon  91  no  parish  clerk,  upon  any  vacation,  shall  be  chosen 
within  the  city  of  London  or  elsewhere,  but  by  the  parson  or  vicar,  or, 
where  there  is  no  parson  or  vicar,  by  the  minister  of  that  place  for  the 
time  being ;  which  choice  shall  be  signified  by  the  said  minister,  vicar, 
or  parson,  to  the  parishioners  the  next  Sunday  following  in  the  time  of 
divine  service.  (Steer,  P.  L.  97  ;  Oripps'  L.  0.)  A  licensed  curate  during 
the  suspension  of  the  vicar  may  appoint  a  parish  clerk.  {Finder  v.  Barr, 
AE.&B.  105  ;  24  i.  J.  Q.  B.  30.)  And  an  appointment  made  "  dvn-ing 
the  suspension  "  of  the  vicar  is  a  good  appointment.     (Id) 
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Chrh  of  the 
Parish. 


Verbal 

appointment  by- 
rector  sufficient. 
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custom. 


Custom  preferred 
to  canon. 


On  union  of 
parishes. 


Mandamus  to 
appoint. 

How  admitted . 


Where  the  rector  may  nominate  with  the  consent  of  the  vestry, 
parties  wishing  to  object  should  do  so  at  the  nomination.  (22.  v.  St. 
Aniw's  {Rector  of),  3  Burr.  1877.) 

Where  certain  governors  una  cum  assensu  of  the  inhabitants  were  to 
nominate  and  appoint  a  chaplain,  it  was  held  that  a  nomination  by  the 
governors  with  a  subsequent  reference  to  the  inhabitants  for  their  assent 
was  sufficient.     {B.  v.  Davie,  %  A.  <&  E.  374.) 

A  pauper  was  appointed  parish  clerk,  by  the  rector  of  the  parish,  in 
the  following  mamier : — The  rector  sent  for  the  pauper  on  a  Sunday, 
and  requested  him  to  perform  duty  on  that  day ;  and,  on  coming  out  of 
the  desk,  the  rector  said  to  the  pauper,  "  I  shall  appoint  you  my  regular 
clerk  and  sexton,  and  to  follow  me  in  funerals  and  marriages  :"  and  this 
was  held  a  proper  appointment  as  parish  clerk,  without  making  any 
notification  thereof  to  the  parishioners.  (iJ.  v.  Bobbing  (Inhah.),  1  N. 
SP.166;  5  A.&E.  682  ;  Arwn.  Lofft,  434.) 

Since  the  making  of  the  above  91st  canon  the  right  has  often  been 
contested  between  incumbent  and  parishioners  ;  and  wherever  it  has 
appeared  to  be  in  the  latter  by  custom,  a  prohibition  has  issued  to  the 
ecclesiastical  court,  in  order  that  the  question  might  be  determined  at 
the  common  law.     {Id.) 

The  parish  of  St.  Alphage,  in  Canterbury,  prescribed  to  have  the 
election  of  their  parish  clerk ;  and  by  the  canon  the  election  of  the 
clerk  was  given  to  the  vicar.  It  was  adjudged,  however,  that  the  pre- 
scription should  be  preferred  before  the  canon,  because  the  party  chosen 
is  a  mere  temporal  man,  and  the  custom  is  merely  temporal,  so  as  the 
official  cannot  deprive  him,  but  upon  occasion  the  parishioners  might 
displace  him.  (13  Go.  70  ;  Sughes,  275.)  So  in  Jermyn's  case,  where 
the  rector  and  clerk  sued  in  the  spiritual  court,  to  have  the  said  clerk 
established,  having  been  nominated  according  to  the  canon,  but  disturbed 
by  the  parishioners,  and  the  churchwardens  and  parishioners  prayed  a 
prohibition  upon  the  surmise  of  a  custom  for  the  vestry  to  elect :  after 
divers  motions  a  prohibition  was  gr'anted  ;  for  they  held  that  it  was  a 
good  custom,  and  that  the  canon  cannot  take  it  away.  {Cro.  Jac.  670  ; 
Tovmsend  v.  Thorpe,  2  Raym.  1507.)  So,  though  he  is  in  without  deed. 
{Inter  the  Parishes  of  Gatton  and  MUwich,  2  Salk.  536.) 

Two  parishes  having  been  united,  in  which,  before  the  union,  the 
parish  clerk  was  appointed  by  the  parishioners  and  the  rector  :  it  was 
held,  that  after  the  union,  an  appointment  by  the  rector  alone  was 
invalid.  {Hartley  v.  Cook,  9  Bing.  728 ;  5  G.  <&  P.  441.)  Before  the 
union  of  parishes,  effected  by  the  repealed  statute  22  Car.  II.  c. 
11,  there  was  a  custom  in  the  parish  of  St.  M.  P.  for  the  parishioners 
to  join  with  the  rector  in  the  election  of  a  parish  clerk.  By  that 
Act  the  parish  of  St.  M.  C.  was  united  to  that  of  St.  M.  P.,  the  church 
of  the  latter  parish  remaining  :  Held,  that  the  right  of  election  after 
the  union  continued  in  the  inhabitants  jointly  with  the  rector,  and 
that  an  appointment  by  the  rector  alone,  without  the  concurrence  of  the 
majority  of  such  parishioners,  was  void  ;  and,  consequently,  that  a 
person  so  appointed  could  not  maintain  trespass  against  the  church- 
wardens, &c..  for  forcibly  expelling  him  from' the  reading  desk  of  the 
parish  clerk.     {Id.) 

It  was  made  a  question,  but  not  decided  in  that  case,  whether  the 
election  should  be  made  by  the  rector  and  the  inhabitants  of  both 
parishes  in  joint  vestry  assembled,  or  by  the  rector  with  the  inhabit- 
ants of  St.  M.  P.  alone  ;  and  whether  the  rector  should  be  present  at 
the  time  of  the  election  to  make  the  appointment  valid. 

A  mandmnus  lies  to  the  incumbent  to  appoint  a  parish  clerk.  (iJ.  v. 
St.  Arm's,  Soho,  3  Bmr:  1877.) 

Parish  clerks,  after  having  been  duly  appointed,  are  usually  licensed 
by  the  ordinary.  {Johns,  204.)  And  sworn  to  obey  the  minister. 
{Johns,  205.)  And  if  a  parish  clerk  hath  been  used  immemorially  to  be 
chosen  by  the  vestry,  and  admitted  and  sworn  before  the  archdeacon, 
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and  he  refuse  to  swear  him,  but  admit  another  chosen  by  the  parson, 
a  matidamus  lies  to  the  archdeacon,  commanding  him  to  swear  him. 
(2  Bol.  Ah.  334  ;  Vm.  Ah.  Ma/ndamus  fHl :  Bac.  Ab.  Mandamus 
[C].) 

The  office  of  parish  clerk  is  a  temporal  office.  (13  Co.  70  ;  R.  v.  Warren, 
Gowp.  370 ;  Tarrant  v.  Saxby,  1  Burr.  367  ;  Peake  v.  Bowme,  2  Si/ra. 
942  ;  semble,  overruling.)  And  a  hereditament  within  the  County  Court 
Act,  9  &  10  Vict.  c.  95.  (Stephenson  v.  Baine,  i  E.  &  B.  744  ;  23 
L.  J.  Q.  B.  62.)  And  as  the  office  of  parish  clerk  is  a  hereditament  within 
the  meaning  of  the  County  Court  Act,  9  &  30  Vict.  o.  95,  s.  58,  the  county 
court  has  no  jurisdiction  to  try  a  plaint  in  which  the  title  to  the  office 
comes  in  question.  {Stephenson  v.  JRaine,  ubi  sup.)  Therefoi-e  a  prohibi- 
tion was  granted  to  the  county  court,  where  the  clerk  of  a  parochial 
chapelry  sued  in  that  court  an  inhabitant  householder  of  the  chapelry," 
to  recover  five  years'  arrears  of  an  annual  payment  of  fourpence,  pay- 
able at  Easter,  alleged  to  be  due  to  him  by  immemorial  custom.  The 
defendant  at  the  hearing  denied  that  the  clerk  had  ever  been  appointed 
to  the  office,  and  denied  the  existence  of  the  custom.  And  the  court 
held  that  a  prohibition  must  go  to  the  county  court,  on  the  ground  that 
the  title  to  an  incorporeal  hereditament  came  in  question.     (lb.) 

He  may  appoint  a  deputy,  who  need  not  be  licensed  by  the  ordinary. 
(Peake  v.  Bov/rne,  2  iStra.  942 ;  2  Lee,  Ec.  Ca.  587.) 

The  common  law  regarded  parish  clerks  as  belonging  to  the  class  of 
persons  who  have  freeholds  in  their  offices  ;  and,  therefore,  though  they 
may  be  punished,  yet  they  cannot  be  deprived  by  ecclesiastical  censures. 
(2  Rol.  Ab.  234  ;  Reg.  v.  Stogwrsey,  1  B.  S  Ad.  795.)  The  freehold  is 
for  life,  or,  which  is  the  same  thing  in  legal  contemplation,  during  their 
good  behaviour.  In  R.  v.  Warren,  Cowp.  370,  it  was  stated  that  the 
clerk  was  appointed  by  the  minister ;  that  he  had  since  become  bank- 
rupt, and  had  not  obtained  a  certificate ;  that  he  had  been  guilty  of 
many  omissions  in  his  office  ;  was  actually  in  prison  at  the  time  of  his 
removal,  and  had  appointed  a  deputy,  who  was  totally  unfit  for  the 
office.  Yet  after  stating  an  adjournment  of  the  case,  the  report  adds, 
and  now  on  this  day,  upon  reading  the  affidavits.  Lord  Mansfield  said  it 
was  settled  in  the  case  of  K.  and  Dr.  Ashton,  28  Geo.  II.,  that  a  parish 
clerk  is  a  temporal  officer,  and  that  the  minister  must  show  good 
ground  for  turning  him  out.  Now  in  this  case  there  is  no  sufficient 
reason  assigned  in  the  affidavits  that  have  been  read  upon  which  the 
court  can  exercise  their  judgment,  nor  is  there  an  instance  produced  of 
any  misbehaviour  of  consequence,  therefore  the  i-ule  for  a  mandmnus  to 
restore  him  must  be  made  absolute. 

The  parish  clerk  and  sexton  of  the  church  of  any  parish  constituted 
under  the  6  &  7  Vict.  c.  37,  the  7  &  8  Vict.  c.  94,  and  the  19  &  20  Vict. 
c.  104,  (the  New  Parishes  Acts,)  shall  and  may  be  appointed  by  the 
incumbent  for  the  time  being  of  such  church,  and  be  by  him  removable 
with  the  consent  of  the  bishop  of  the  diocese,  for  any  misconduct.  (19 
&  20  Vict.  c.  104,  s.  9.) 

The  clerk  in  every  church  or  chapel,  erected,  built,  or  acquired,  or 
appropriated,  under  the  Church  Building  Acts,  (58  Geo.  III.  c.  45,  and 
59  Geo.  III.  c.  134,)  is  to  be  annually  appointed  by  the  minister  of  the 
churcji  or  chapel.     (59  Geo.  III.  c.  134,  s.  29.) 

The  continuance  of  a  clerk  in  the  office  in  successive  years,  without 
an  express  re-appointment,  would  be  construed  to  amount  to  a  re-ap- 
pointment in  each  year.  (Jackson  v.  Gourtenay,  8  E.  (6  B.  8  ;  27 
L.  J.  Q.  B.  37.)  And  the  minister  has  no  power  to  dismiss  from  the 
office  during  the  year  of  office  without  cause.     (lb.) 

A  person  in  holy  orders  appointed  a  parish  clerk  in  a  district  or 
parish  under  the  7  &  8  Vict.  c.  59,  ante,  760,  is  not  to  acquire  any  free- 
hold in  any  of  the  profits  or  emoluments  of  the  office. 

for  bad  behaviour  in  his  office  the  clerk  may  be  dismissed  by  the 
minister.    But  before  dismissing  him  he  should  summon  him  to  answer 
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the  charges  made  against  him,  however  gross  those  charges  may  be. 
{Ex  parte  Cirlcett,  3  Bowl.  327 ;  R.  v.  Gaslcm,  8  T.  R.  209  ;  and  The 
Qimen  on  the  prosecution  of  Harris  v.  Smith,  Clerk,  Qii.  Bench,  Feb.  8th, 
1844.) 

Where  a  chapel  of  ease  to  the  parish  church  was  acquired  under  a 
local  Act,  which  provided  among  other  things  that  the  minister  of  the 
church  should  pay  the  clerk  a  reasonable  salary,  and  should  have  the 
nomination  and  appointment  of  such  clerk.  Under  the  16th  section  of 
the  59  Geo.  III.,  a  district  was  assigned  to  the  chapel  of  ease  and  a 
curate,  subject  to  the  control  of  the  incumbent  of  the  parish  church  and 
to  the  laws  relating  to  stipendiary  curates,  was  appointed,  and  an  order 
in  council  was  duly  put  forth  under  2  &  3  Vict.  c.  49.  In  the  year 
1843  the  minister  of  the  church  appointed  and  paid  a  clerk,  and  a 
curate,  and  the  clerk  continued  to  act  tiU  September,  1855.  The  order 
in  council  was  made  in  1854,  and  from  that  time  the  curate  of  the 
chapel  undertook  to  pay  the  clerk's  salary  ;  afterwards  disputes  arose 
between  the  curate  and  the  clerk,  and  the  curate  dismissed  him.  It  was 
held  that  the  power  of  dismissal  and  appointment  was  in  the  curate. 
{JacTcson  v.  Oourtenay,  8E.SB.8;  27  i.  J.  Q.  B.  37.) 

And  now,  by  the  7  &  8  Vict.  c.  59,  s.  5,  if  at  any  time  it  shall  appear, 
upon  complaint  or  otherwise,  to  any  archdeacon  or  other  ordinary,  that 
any  person  not  in  holy  orders,  holding  or  exercising  the  office  of  chiu'ch 
clerk,  chapel  clerk,  or  parish  clerk  in  any  district,  parish,  or  place 
within  and  subject  to  his  jurisdiction,  has  been  guilty  of  any  wilful 
neglect  of  or  misbehaviour  in  his  said  office,  or  that  by  reason  of  any 
misconduct  he  is  an  unfit  and  improper  person  to  hold  or  exercise  the 
same,  it  shall  be  lawful  for  such  archdeacon  or  other  ordinary  forthwith 
to  summon  such  church  clerk,  chapel  clerk,  or  parish  clerk  to  appear 
before  him,  and  also  by  writing  under  his  hand,  or  by  such  process  as 
is  commonly  used  in  any  (jf  the  courts  ecclesiastical  for  procuring  the 
attendance  of  witnesses,  to  call  before  him  all  such  persons  as  may  be 
competent  to  give  evidence  or  information  respecting  any  of  the  matters 
imputed  to  or  charged  against  such  church  clerk,  chapel  clerk,  or  parish 
clerk,  as  aforesaid  ;  and  such  archdeacon  or  other  ordinary  shall  and  may, 
if  he  sees  fit,  examine  on  oath,  to  be  by  him  administered  in  that  belialf, 
any  of  the  persons  so  appearing  or  attending  before  him  respecting  any 
of  the  matters  aforesaid,  and  shall  and  may  thereupon  summarily  hear 
and  determine  the  truth  of  the  matter  so  imputed  to  or  charged  against 
such  church  clerk,  chapel  clerk,  or  parish  clerk,  as  aforesaid  ;  and  if 
upon  such  investigation  it  shall  appear  to  the  satisfaction  of  such  arch- 
deacon or  other  ordinary,  that  the  matter  so  imputed  to  or  charged 
against  such  church  clerk,  chapel  clerk,  or  parish  clerk  is  true,  it  shall 
be  lawful  for  the  said  archdeacon  or  other  ordinary  forthwith  to  suspend 
or  remove  such  church  clerk,  chapel  clerk,  or  parish  clerk  from  his  said 
office,  and  by  certificate  under  his  hand  and  seal,  directed  to  the  rector 
or  other  officiating  minister  of  the  parish,  district,  or  other  place  wherein 
such  church  clerk,  chapel  clerk,  or  parish  clerk  held  or  exercised  his  said 
office,  to  declare  the  said  office  vacant,  and  a  copy  of  such  certificate 
shall  thereupon,  by  such  rector  or  other  officiating  minister,  be  affixed 
to  the  principal  door  of  the  church  or  chapel  in  which  the  said  church 
clerk,  chapel  clerk,  or  parish  clerk  usually  exercised  his  said  office  ;  and 
the  person  or  persons  who  upon  the  vacancy  of  such  office  are  entitled 
to  elect  or  appoint  a  person  to  fill  the  same,  shall  and  may  forthwith 
proceed  to  elect  or  appoint  some  other  person  to  fill  the  same  in  the 
place  of  the  said  church  clerk,  chapel  clerk,  or  parish  clerk  so  removed 
as  aforesaid :  provided  always,  that  the  exercise  of  such  office  by  a 
sufficient  deputy  who  shall  duly  and  faithfully  perfom  the  duties  thereof, 
and  in  all  respects  well  and  properly  demean  himself,  shall  not  be 
deemed  a  wilful  neglect  of  his  oflice  on  the  part  of  such  church  clerk, 
chapel  clerk,  or  parish  clerk,  so  as  to  render  him  liable,  for  such  cause 
alone,  to  be  suspended  or  removed  therefrom. 
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By  a.  6.  That  in  case  any  person,  having  ceased  to  be  employed  in  any 
of  the  offices  or  duties  in  this  Act  mentioned  or  referred  to,  or  having 
been  duly  suspended  or  removed  from  any  such  oflBce  or  employment  as 
aforesaid,  shall  at  any  time  refuse  or  neglect  to  give  up  the  possession 
of  any  house,  building,  land,  or  premises,  or  any  part  or  parcel  thereof, 
by  him  held  or  occupied,  by  virtue  or  in  respect  of  any  such  of&ee  or 
employment  as  aforesaid,  it  shall  be  lawful  for  the  bishop  of  the  diocese, 
upon  complaint  thereof  to  him  made,  to  summon  such  person  forthwith 
personally  to  appear  before  him,  and  to  show  cause  for  such  refusal  or 
neglect ;  and  upon  the  failure  of  the  person  so  summoned  as  aforesaid 
to  obey  such  summons,  or,  upon  his  appearance,  to  show  to  the  said 
bishop  such  cause  as  may  be  deemed  by  the  said  bishop  sufficient  for 
such  refusal  or  neglect,  the  said  bishop  shall  thereupon  grant  a  certifi- 
cate of  the  facts  aforesaid,  under  his  hand  and  seal  to  the  person  or 
persons  entitled  to  the  possession  of  such  house,  building,  land,  or 
premises  as  aforesaid,  who  may  thereupon  go  before  any  neighbouring 
justice  of  the  peace  ;  and  such  justice,  upon  production  of  such  certifi- 
cate, and  proof  of  such  wrongful  retention  of  possession  as  aforesaid, 
shall,  and  he  is  hereby  required  to  issue  his  warrant  under  his  hand  and 
seal,  directed  to  the  constables  or  other  peace  officers  of  the  district, 
parish,  or  place  within  which  such  house,  building,  land,  or  premises  is 
or  are  situate,  or  to  the  constables  or  other  peace  officers  of  any  neigh- 
bouring district,  parish,  or  place,  requiring  them  forthwith  to  expel  and 
remove  from  the  said  house,  building,  land,  or  premises,  and  from  every 
part  and  parcel  thereof,  the  person  so  wrongfully  retaining  possession 
thei-epf,  and  to  deliver  the  peaceful  possession  thereof  to  the  person  or 
persons  so  entitled  to  the  same  as  aforesaid  ;  and  such  constables  or 
other  peace  officers  shall,  and  they  are  hereby  required  promptly  and 
effectually  to  obey  and  execute  such  warrant  according  to  the  exigency 
thereof  ;  and  thereupon  it  shall  be  lawful  for  them  also  to  levy  upon 
the  goods  and  chattels  of  the  person  so  by  them  expelled  and  removed 
as  aforesaid  the  necessai-y  costs  and  expenses  of  executing  such  warrant, 
the  amount  whereof,  in  case  the  same  shall  be  disputed  shall  be  forth- 
with settled  and  determined  by  the  said  justice  of  the  peace,  by  whom 
the  said  warrant  was  so  issued  as  aforesaid,  or  by  any  other  justice  of 
the  peace  residing  in  or  near  to  the  said  district,  parish,  or  place,  whose 
decision  thereupon  shall  be  final,  and  who  is  hereby  authorized  to  make 
such  order  in  that  behalf  as  to  him  shall  seem  reasonable. 

A  parish  clerk  having  been  dismissed  from  his  office  by  the  rector, 
though  irregularly,  and  •  another  appointed,  the  former  entered  the 
church  before  divine  service  had  commenced,  and  took  possession  of 
the  clerk's  seat :  it  was  held,  that  the  churchwardens  were  justified  in 
removing  him  from  the  clerk's  desk,  and  also  out  of  the  church,  if  they 
had  reasonable  grounds  for  believing  that  he  would  offer  interruption 
during  the  celebration  of  divine  service.  (Bwi'ton  v.  Henson,  10  M.  S 
W.  105.) 

A  clerk  has  no  right  to  enter  and  remain  in  the  vestry  room  of  a 
district  chapel  after  a  prohibition  by  the  minister  of  the  chapel,  as  the 
possession  in  law  is  in  the  minister,  and  he  may  therefore  justify  the 
removal  of  the  clerk  by  such  force  as  is  necessary.  {Jackson  v.  Gorirtenay, 
8E.&B.8;  27  L.  J.  Q.  B.  37.) 

A  mandamius  lies  to  the  incumbent  to  replace  a  parish  clerk  impro- 
perly removed.  The  affidavit  for  it  should  state  that  such  clerk  was 
appointed  for  life,  though  it  is  not  perhaps  absolutely  requisite.  {Anon. 
2  Chit.  Rep.  254  ;  R.  v.  Warren,  iJowp.  370.) 

The  court  will  not  judge  of  the  justice  of  the  cause  of  removal  upon 
ex  parte  statement  of  the  incumbent.  He  must  state  it  in  his  return  to 
the  mandamus,  and  give  the  clerk  an  opportunity  of  answering  it.  {11. 
V.  Davies,  9  D.  S  By.  234 ;  R.  v.  Neale,  i  N.  <h  M.  868.) 

The  mandatmis  to  restore  must  be  directed  to  the  incumbent  and  not 
to  the  churchwardens.     (Ex  parte  Cirkett,  3  Voiol.  327.). 
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A  mandamus  does  not  lie  to  restore  one  to  the  office  of  deputy  parisb 
clerk.     (Anon.,  Lofft.  434.) 

A  prohibition  to  the  spiritual  court  to  stay  proceedings  for  restoring 
a  parish  clerk  was  granted.  (Tm-rcmt  v.  Saxby,!  Burr.  367.)  Tor  the 
law  will  not  suffer  the  ecclesiastical  court  to  deprive  him,  but  only  to 
correct  him  for  any  misdemeanour  by  ecclesiastical  censure.  (3  Roll. 
Ab.  234  ;  Gibs.  214,} 

It  seems  that  parish  clerks  cannot  claim  any  thing  by  way  of  a  certain 
allowance  or  endowment  by  reason  of  their  office  of  aqusebajalus.  But 
their  sustentation  ought  to  be  collected  and  levied  according  to  the 
manner  and  custom  of  the  country.  And  hereunto  the  parishioners 
may  be  compelled  by  the  bishop.     {Linckv.  143.) 

A  custom  is  good  and  laudable,  that  every  master  of  a  family  (for 
instance)  on  every  Lord's  day  give  to  the  clerk  somewhat  according 
to  the  exigency  of  his  condition ;  and  that  on  Christmas-day  he  have  of 
every  house  one  loaf  of  bread,  and  a  certain  number  of  eggs  at  Easter, 
and  in  the  autumn  certain  sheaves.  Also  that  may  be  caUed  a 
laudable  custom  where  such  clerk  every  quarter  of  the  year  receiveth 
something  in  way  of  money  for  his  sustenance,  which  ought  to  be 
collected  and  levied  in  the  whole  parish.  (lAnd.  143  ;  Oibs.  214.)  But 
if  he  sue  for  these  things  in  the  spiritual  court  a  prohibition  lieth.  (2 
Boll.  Ab.  286.) 

In  some  instances  a  custom  to  levy  so  much  money  every  year  for  his 
recompense  is  set  up  ;  and  though  by  canon  91  it  is  ordained  that  he 
shall  have  his  ancient  wages,  and  sue  for  them  in  the  ecclesiastical 
court,  yet  Holt,  C.  J.,  said,  a  clerk  of  a  parish  is  neither  a  spiritual 
person,  nor  is  this  duty  in  demand  spiritual ;  for  it  is  founded  on  a 
custom,  and  by  consequence  triable  at  law  ;  and  therefore  the  clerk  may 
have  an  action  on  the  case  against  the  churchwardens  for  neglecting  to 
make  a  rate  and  levy  it,  or  if  it  had  been  levied,  and  not  paid  by  them 
to  the  plaintiff.  {Parker  v.  ClarU,  6  Mod.  252 ;  3  Salk.  87.)  So  in 
Pitts  V.  Evans,  a  prohibition  was  granted  to  a  suit  by  the  clerk  of  St. 
Magnus  for  one  shilling  and  fourpence  assessed  on  the  defendant's 
house,  at  a  vestry  in  1672,  to  be  paid  to  the  parish  clerk  ;  for  if  such 
rate  is  due  by  custom,  he  may  maintain  an  assumpsit,  if  not  a  quantum 
meruit  or  a  bill  in  equity.     {Strange,  1108  ;  13  Vin.  Ab.  155.) 

Under  the  59  Geo.  III.  c.  134,  s.  10,  where  a  parish  has  been  divided 
into  two  parishes,  or  a  district  parish  has  been  constituted  thereout, 
under  the  58  Geo.  III.  c.  45,  or  a  consolidated  chapelry  under  that  Act, 
all  fees,  dues,  profits,  and  emoluments  belonging  to  the  parish  clerk  of 
such  parish,  whether  by  prescription,  usage,  or  otherwise,  which  shall 
arise  in  any  district  or  division  of  any  such  divided  parish,  shall  be 
recoverable  by  the  clerk  of  each  of  the  divisions  to  which  they  shall  be 
assigned  in  the  same  manner  as  they  were  before  recoverable  by  the 
clerk  of  the  original  parish.  This  section  refers  to  divisions  of  parishes 
under  58  Geo.  III.  c.  45,  ss.  16,  21,  22,  23,  and  24.  {Roberts  v.  AuUon,  2 
H.  &  N.  432  ;  26  L.  J.  Ex.  380.) 

By  s.  6,  the  pew  rents  of  a  chapel  of  a  consolidated  chapelry  shall  be 
fixed,  and  salaries  to  the  minister  and  clerk  assigned  therefrom  in  such 
manner  as  is  directed  in  58  Geo.  III.  c.  45,  and  that  Act  concerning 
pew  rents  and  salaries  in  district  parishes. 

By  68  Geo.  III.  c.  45,  s.  64,  the  commissioners  may  assign  salaries  to 
the  clerks  of  churches  or  chapels  of  distinct  parishes  constituted  under 
that  Act. 

By  8  &  9  Vict.  c.  70,  s.  6,  the  churchwardens  appointed  by  virtue  of 
that  Act  are  to  pay  the  salary  assigned  by  the  commissioners  under  the 
Church  Building  Acta,  to  the  clerk  of  the  church. 

But  there  is  nothing  in  s.  10  of  the  59  Geo.  III.  c.  134,  to  effect  dis- 
trict chapels  or  district  chapelries  formed  under  s.  16  of  the  59  Geo.  III., 
nor  therefore  to  take  the  fees  arising  within  the  parish  in  which' 
the  district  chapelry  lies  from  the  parish  clerk,  nor  is  there  any  subse- 
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quent  Act  which  has  that  effect.    (Boberts  v.  AuUon,  2  H.  S  N,  4t32  ;     Clerk  of  the 
26  L.  J.  Ex.  380.)    Therefore  where  the  clerk  of  a  chapel  of  ease  in  a        Parish. 

parish  waa  entitled  to  take  fees  for  christenings  and  burials,  and  ought    

to  pay  them  over  to  the  clerk  of  the  parish,  the  assignment  of  a  district 
to  the  chapel  under  the  59  Geo.  III.  c.  134,  s.  16,  does  not  take  away 
the  right  of  the  clerk  of  the  parish  to  the  fees.  {Roberts  v.  Aulton, 
ubi  swp.) 

By  a  charter  of  Hen.  III.  the  parish  clerks  in  and  about  London  were  incorporated  in 
incorporated  and  authorized  to  make  bye-laws  and  ordinances  for  their  London.  &o. 
own  regulation ;  and  by  the  10  Anne,  for  the  building  of  fifty  new 
churches  within  the  bills  of  mortality,  it  is  enacted,  "  that  the  parish 
clerks  of  such  new  erected  churches  shall  be  members  of  the  company 
or  corporation  of  the  clerks  of  the  parish  churches  within  the  city  and 
suburbs  and  liberties  of  London,  Westminster  and  Southwark,  and  the 
fifteen  out  parishes  named  in  the  letters-patent  of  the  said  corporation, 
and  shall  make  weekly  and  yearly  accounts  of  the  churchings  and 
burials  happening  in  their  parishes,  and  shall  in  all  respects  be  subject 
to  the  rules  and  orders  of  the  said  company." 

The  11  Geo.  IV.  &  1  Will.  IV.  c.  66,  s.  21,  and  24  &  25  Viet.  c.  98, 
ss.  36,  et  seq.,  provide  against  the  offence  of  forging,  falsifying  or  destroy- 
ing parish  register.     (See  "  Forgery,"  Vol.  II.) 

The  parish  clerk  is  in  some  places  employed  upon  the  occasion  of 
administering  the  Lord's  Supper  to  collect  the  alms  from  the  communi- 
cants, and  the  purloining  or  embezzling  any  portion  of  the  money  so 
received  is  doubtless  punishable  as  a  crime,  though  it  seems  from  the 
following  case  that  he  cannot  be  considered  as  a  servant  to,  nor  the 
money  so  taken  as  the  property  of  the  minister  and  churchwardens,  or 
either  of  them.  But  these  objections  would  have  less  force  against  an 
indictment  at  common  law,  and  the  offence  may  be  so  charged  as  to 
ensure  conviction  and  punishment  where  the  facts  are  fully  established. 
{E.  V.  Bv/rton,  1  Moo.  C.  G.  237.) 

Serving  the  ofiice  of  parish   clerk  for  a  year  gains  a  settlement,   Gains  a 
although  he  be  chosen  by  the  parson  and  not  the  parishioners,  and  have  settlement. 
no  license  from  the  ordinary,  and  although  he  be  a  certificate  man.     (1 
Salk.  536  ;  Peak  v.  Bourne,  2  Sk-a.  942  ;  2  Ses.  Cas.  182.) 

The  ofiice  of  parish  clerk  being  vacant,  the  pauper  began  and  con- 
tinued for  eleven  years  to  perform  the  duties,  for  which  he  received  a 
yearly  salary  from  the  parish.  It  did  not  appear  how  he  came  into  the 
office.  The  appointment  was  in  the  vicar.  It  was  held,  that  as  the 
pauper  was  not  even  colourably  appointed  or  chosen,  he  did  not  by  his 
service  as  clerk  execute  an  ofiice  within  the  parish  so  as  to  gain  a  settle- 
ment imder  the  3  &  4  W.  &  M.  c.  11,  s.  6.  In  the  same  case  it  was 
made  a  question,  but  not  decided,  whether  the  place  of  parish  clerk  be 
a  public  annual  oflSce  or  charge  within  that  statute.  {R.  v.  Stogursey, 
1  B.  &  Ad.  795.)  So  also  does  serving  the  office  of  clerk  of  a  district 
church  constituted  under  the  58  Geo.  III.  c.  45,  &  59  Geo.  III.  c.  134, 
after  an  appointment  by  the  minister,  give  a  settlement.  {Reg.  v. 
Ossett,  16  Q.  B.  927 ;  20  L.  J.  M.  G.  205.) 

The  clerk  of  a  district  church  was  elected  under  58  Geo.  III.  c.  45,  & 
59  Geo.  III.  c.  134,  to  which  a  district  was  assigned  by  order  in  council, 
comprising  part  of  the  township  in  which  the  church  was.  The  com- 
missioners assigned  a  stipend  to  the  minister  and  a  salary  to  the  clerk, 
to  be  paid  out  of  pew  rents.  The  vicar  of  the  parish  on  the  opening  of 
the  church  appointed  one  B.  to  be  clerk,  and  C,  a  duly  licensed  minister, 
to  be  minister.  C.  dismissed  B.,  and  verbally  appointed  the  pauper 
clerk  at  a  salary.  The  vicar  objected  to  the  appointment,  on  the 
ground  that  C.  had  no  right  to  appoint,  but  the  pauper  continued  to 
act  as  clerk  for  about  eight  years,  without  further  objection.  Held  that 
the  pauper  had  gained  a  settlement  thereby.  {Reg.  v.  Ossett,  ubi  svp.) 
And  the  ease  was  distinguished  from  R.  v.  Stogursey,  in  that,  in  the  latter 
case,  there   was  no  appointment,  and  no  ratification,  whilst  in  the 
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Clerh  of  the 
Parish. 

Bight  to  vote. 
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former  there  was  an  appointmeut  by  the  minister  of  the  chapel,  and  a 
ratification  if  necessary  by  the  vicar. 

A  parish  clerk  is  not  by  right  of  his  office  entitled  to  vote,  and  by  the 
receipt  to  the  amount  of  forty  shillings  and  upwards  annually,  of  fees 
attached  to  his  office,  payable  on  the  opening  of  every  grave  in  the 
churchyard  of  the  parish,  he  does  not  acquire  a  freehold  interest  in  land 
so  as  to  acquire  a  vote  under  that  claim,  (Bushell  v.  Eastes,  11  G.  B. 
N.  S.  106  ;  31  L.  J.  G.  P.  44.) 


Who  shall 
appoint,  and  who 
appointed. 


Clerk  of  the  peace 
in  boroughs. 


Town  clerk. 


Duration  of 
office. 


Clerk  of  the  peace 
maybe 
displaced  for 
misbehaviour. 


€Uxk  ot  tHe  Peace* 

JLHE  custos  rotulonim  shall  appoint  an  able  and  sufficient  person, 
residing  in  the  county  or  division,  to  execute  the  office  of  clerk  of  the 
peace,  by  himself  or  his  sufficient  deputy  to  be  allowed  of  by  the  said 
custos  roiulorum,  (37  Hen.  VIII.  c.  1,)  and  to  take  and  receive  the 
fees,  profits,  and  perquisites  thereof,  for  so  long  time  only  as  such  clerk 
of  the  peace  shall  well  demean  himself  in  his  said  office.  (1  WUl.  III. 
sess.  1,  c.  21,  s.  5.)  And  in  Harding  v.  Pollock,  (6  Bing.  25,)  it  was  fully 
settled,  on  error  from  the  Exchequer  Chamber  in  Ireland,  that  the 
appointment  to  the  office  of  clerk  of  the  peace  is  in  the  custos  rotuloriim 
of  each  county.  (See  Groshie  v.  Eurley,  1  Alcock  &  N.  431  (Irish 
Reports);  I'Dow  &  G.  453;  3  Bligh,  N.  8.  161,  Bayley,  J.,  diss.) 
Under  sect.  103  of  the  "Municipal  Corporations  Act,"  5  &  6  Will  IV. 
c.  76,  (see  tit.  "  Gorporation")  the  council  of  every  borough  having  a  court 
of  quarter  sessions  within  that  Act,  has  the  appointment  of  a  fit  person 
to  be  clerk  of  the  peace  of  such  borough  during  his  good  behaviour. 

In  cities  or  towns  corporate  there  is  usually  an  analogous  officer  who 
performs  correspondent  duties  under  some  other  title,  as  "  town  clerk," 
and  who  is  generally  appointed,  not  by  the  custos  rotulorum,  but  by  the 
body  corporate,  of  which  he  is  an  officer.  {Dick.  Sess.  by  Talf.  52  ; 
and  see  "  The  Municipal  Corporations  Act,"  post,  tit.  "  Gorporation.") 

The  town  cleik  is  the  officer  of  the  town  council,  and  the  clerk  of  the 
peace  in  a  borough  is  the  officer  of  the  court  of  quarter  sessions  of  the 
borough.     (See  H.  v.  Carmarthen,  1  A.  <§:  E.  756). 

The  office  of  the  clerk  of  the  peace  continues  "for  so  long  time  as  he 
shall  well  demean  himself  therein,"  and  therefore  he  has  an  estate  of 
freehold  for  life  in  the  office,  on  condition  of  behaving  well,  and 
he  cannot  be  dispossessed,  except  for  misbehaviour,  by  a  competent 
tribunal ;  nor  does  his  estate  determine  by  the  death  or  removal  of  the 
custos.  {Harcourt  v.  Fox,  4  Mod.  167.  173  ;  1  Shoxo,  426  ;  JS.  v.  Owen, 
4il/od293.)     ■ 

He  can  be  appointed  for  no  other  term  than  "  for  so  long  time  as  he 
shall  well  demean  himself  in  his  office,"  and  therefore  an  appointment 
during  pleasure  is  void,  and  a  party  so  appointed  is  not  a  clerk  of  the 
peace. 

By  sect.  6  of  the  1  Will.  III.  sess.  ],c.21,  if  he  shall  misdemean himself 
in  his  office,  and  a  complaint  and  charge  in  writing  of  such  mis- 
demeanour shall  be  exhibited  against  him  to  the  justices  in  sessions,  the 
said  justices  may,  on  examination  and  due  proof  thereof  openly  in  the 
said  session,  suspend  or  discharge  him  from  the  said  office  ;  and  in  such 
case,  the  custos  rotulorem  shall  appoint  another  able  and  sufficient 
person,  residing  in  the  said  county  or  division,  to  be  clerk  of  the  peace. 
And  in  case  of  refusal  or  neglect  to  make  such  appointment,  before  the 
next  general  quarter  sessions,  the  justices  in  sessions  may  appoint  one. 
The  word  misdemeanour  in  this  section  is  not  used  in  a  criminal  sense ; 
but  it  means  any  improper  conduct,  such  as  gross  negligence  or  non  or 


©leife  of  tje  leace*  769 

bad  user  of  office.    Therefore  an  absolute  and  contumacious  refusal  to  Cler&  of  the 

enter  an  order  of  the  court  of  quarter  sessions  is  a  misdemeanour  in  the  Peace. 
office  of  clerk  of  the  peace.    {Wilde  v.  Bussell,  1  L.  R.  0.  P.  722  ;  35 


L.  J.  M.  C.  241.)  MishehavioHr. 

Extortion  is  one  of  the  offences  for  which  this  power  of  the  sessions 
may  be  put  in  force.     (Mod.  Ca.  192.) 

The  order  of  sessions  removing  a  party  so  charged  with  misconduct 
need  not  set  forth  the  evidence  on  which  it  is  founded.    (B.  v.  Lloiid 
2  Stra.  996.) 
_  It  is  to  be  observed  that  by  the  1  Will.  III.  sess.  1,  c.  21,  the  power  of  Misconduct  not 
dismissal  of  clerks  of  the  peace  was  confined  to  cases  of  misconduct  in  execution  of 


ftlie 

---  -  -  .. — jJiemoval 

of  the  peace  of  that  county  has,  after  the  passing  of  this  Act,  been  guilty  Act,  1864. 
of  such  misconduct,  otherwise  than  in  the  execution  of  his  office,  as  in 
the  opinion  of  the  said  justices  to  render  him  an  unfit  or  improper 
person  to  hold  the  office  of  clerk  of  the  peace,  the  said  justices  may 
exhibit  against  him  to  the  court  of  general  or  quarter  sessions  of  the 
county  a  complaint  in  writing  stating  the  misconduct  of  which  the  clerk 
has  been  guilty,  a  copy  of  which  shall  be  at  the  same  time  sent  to  the 
custos  rotulorum,  and  it  shall  be  lawful  for  the  said  court,  if  satisfied, 
upon  due  examination  ia  open  court,  that  the  clerk  complained  of  has 
been  guilty  of  the  misconduct  imputed  to  him,  and  that  the  same  is  such 
as  to  render  him  an  unfit  or  improper  person  to  hold  his  office,  and  a 
new  clerk  of  the  peace  shall  be  appointed  in  manner  provided  by  the 
said  Act  in  cases  where  a  clerk  of  the  peace  has  misdemeaned  himself 
in  the  execution  of  his  office." 

Sect.  3.  "  If  the  clerk  of  the  peace  complained  of  feels  aggrieved  by  the  Appeal  to  lord 
decision  of  any  court  of  general  or  quarter  sessions  under  this  Act,  he  Chancellor. 
may,  within  three  months  after  the  delivery  of  such  decision,  appeal  to 
the  Lord  Chancellor  by  motion  in  a  summary  manner,  and  it  shall  be 
lawful  for  the  Lord  Chancellor  to  reverse,  confirm,  or  modify  the 
decision  of  the  said  court  of  general  or  quarter  sessions,  or  to  remit  the 
case  with  such  directions  as  the  Lord  Chancellor  may  think  just." 

Sect.  4.  "  The  word '  county '  in  this  Act  shall  include  any  riding,  divi- 
sion, or  liberty  of  a  county,  or  any  city,  borough,  or  other  place  having  a 
separate  court  of  quarter  sessions.  The  expression  '  clerk  of  the 
peace '  shall  include  any  officer  performing  the  duties  of  a  clerk  of  the 
peace.'' 

Articles  to  remove  a  clerk  of  the  peace  under  the  1  Will,  III.  sess.  1, 
c.  21,  must  also  be  in  writing,  and  a  mandamus  will  go  to  restore  a  clerk 
who  has  been  removed  without  written  articles  of  complaint.  {Holt,  188, 
Show.  282). 

As  ia  counties  the  removal  of  a  clerk  of  the  peace  from  his  office  for  Who  to  dismiss, 
misbehaviour  in  the  execution  thereof  is  in  the  hands  of  the  court  of 
quarter,  sessions  by  virtue  of  the  1  W.  &  M.  sess.  1,  c.  21,  so  in  boroughs 
having  quarter  sessions  it  is  within  the  jurisdiction  of  the  recorder,  and 
not  of  the  town  council,  under  the  5  &  6  Will.  IV.  c.  76,  s.  105.  (Beg.  v. 
Hayward,  2  B.  &  S.  585  ;  31  L.  J.  M.  C.  177). 

By  sect.  8  of  the  1  Will.  III.  sess.  1,  c.  21  the  ciistos  rotulorum  shall  not  office  not  to  be 
sell  the  place  of  the  clerk  of  the  peace,  or  take  any  bond  or  other  assur-  sold.- 
ance  to  receive  any  reward,  fee,  or  profit,  directly  or  indirectly,  to  him 
or  to  any  other  person  for  such  appointment ;  on  pain  that  such  custos 
rotulorum  selling,  and  such  clerk  of  the  peace  buying,  shall  be  disabled 
to  hold  their  respective  places,  and  shall  each  forfeit  double  the  value 
of  the  thing  given  to  him  who  shall  sue. 

By  sect.  9,  every  clerk  of  the  peace,  before  entering  upon  the  execu-  Oath, 
tion  of  his  office,  shall,  in  open  sessions,  take  the  oath  following ; — 

/,  A.  B.,  do  swear,  that  I  Jiave  not  nor  will  fay  any  sum  or  sums  of  money,  or 
VOL.  I.  D  D  n 
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Cler&  of  the  other  reward  whatsoever,  nor  given  any  bond  or  other  a^ssv/rance  to  pay  any  money. 
Peace.  fee,  or  profit,  directly  or  indirectly,  to  any  person  or  persons  whomsoever,  for  such 
nomination  and  appointment.    So  help  me  God. 


Qualiiying. 


May  act  as 
solicitor. 

Cannot  be  clerk 
to  borongli  jus- 


Duties  of,  at 
sessions. 


On  formation  of 
second  court  of 
quarter  sessions. 


In  preparing 
Indictments. 


Estreats,  fines 
and  recogni- 
zances. 


He  shall  moreover  take  the  oaths  of  allegiance,  supremacy,  and  abjura- 
tion, and  perform  the  same  requisites  as  other  persons  who  qualify  for 
offices  ;  but  see  noyr  post,  tit.  "  Oaths,"  Vol.  III. ;  "  Offices,"  Vol.  III. 

By  stat.  22  Geo,  II.  c.  46,  a.  14,  a  clerk  of  the  peace,  or  his  deputy, 
was  prohibited  from  acting  as  an  attorney,  but  this  is  repealed  by  the 
6  &  7  Vict.  c.  73,  but  the  clerk  of  the  peace  of  a  borough  or  of  the 
county  cannot  be  clerk  to  the  justices  in  a  municipal  borough.  (24  &  25 
Vict.  c.  75,  s.  5.     See  post,  tit.  "  Gorporations  (MuTiicipal).") 

Duties  of.] — The  clerk  of  the  peace,  by  himself  or  his  sufficient  deputy, 
must  be  in  constant  attendance  on  the  court  of  quarter  sessions.  He 
gives  notice  of  its  being  holden  or  adjourned  ;  issues  its  processes ; 
records  its  proceedings ;  and  does  all  the  ministerial  acts  necessary  to 
give  effect  to  its  decisions.     (Did.  Sess.  5th  ed.  92,  93.) 

Under  the  21  <fe  22  Vict,  c.  73,  s.  9,  any  court  of  quarter  sessions  or 
general  sessions,  or  adjourned  quarter  sessions,  may  in  their  discretion 
form  a  second  court ;  and  by  sect  2,  the  clerk  of  the  peace  or  his  deputy, 
wherever  a  second  court  is  formed  as  aforesaid,  shall  appoint  a  fit  and 
sufficient  person  to  record  the  proceedings  of  the  second  court,  and  such 
proceedings  shall  be  delivered  over  to  the  clerk  of  the  peace  or  his 
deputy,  and  shall  be  deemed  to  be  a  part  of  the  records  of  the  sessions, 
as  if  the  same  proceedings  had  been  recorded  by  the  clerk  of  the  peace 
himself ;  and  the  justices  assembled  at  the  sessions  may  make  an  order 
upon  the  treasurer  of  the  county  to  pay  to  the  clerk  of  the  peace  such 
sum  as  they  shall  deem  a  fit  and  reasonable  remuneration  to  the  clerk 
of  the  peace  for  such  purpose  as  aforesaid. 

In  the  actual  course  of  the  sessions,  it  is  his  duty  to  read  the  acts 
directed  to  be  read  in  sessions  ;  to  call  the  jurors,  and  make  known 
their  defaults  and  excuses  to  the  court ;  to  call  the  parties  under  recog- 
nizance, whether  to  prosecute,  plead,  or  give  evidence  ;  to  administer 
oaths  ;  to  present  the  bills  to  and  receive  them  from  the  grand  jury ;  to 
arraign  prisoners ;  to  receive  and  record  verdicts  ;  to  tax  costs  (jEk 
parte  HoUoway,  1  Bowl.  26)  ;  and  make  true  entries  of  and  record  all 
proceedings.     {Dich.  Sess.  5th.  ed.  93.) 

It  is  his  duty,  when  prosecutors  do  not  choose  to  seek  professional 
as.sistance  elsewhere,  to  draw  the  bills  of  indictment  for  felony ;  and  if 
an  indictment  so  prepared  be  found  defective,  he  is  bound  to  provide 
another  gratis,  on  pain  of  forfeiting  five  pounds  to  any  one  who 
will  sue  ;  10  &  11  Will.  III.  c.  23,  ss,  7,  8.  He  has  also  been  said  to  be 
amerciable  in  the  Court  of  Queen's  Bench  for  gross  errors  in  indict- 
ments framed  by  him,  and  brought  before  that  court  on  certiorari. 
Lilly's  Prac.  Beg.  71  ;  see  R.  v.  May,  1  Dougl.  193,  194 ;  iJ.  v.  Bitry, 
1  Leach,  201.) 

As  to  his  duty  in  respect  to  estreats,  fines,  and  recognizances,  see 
"  Fines,"  &c.  Vol.  II.  He  is  bound  to  put  the  law  in  motion  to  levy  all 
recognizances  forfeited  at  quarter  sessions.  {Reg.  v.  Yorkshire  {West 
Biding)  Justices,  %N.&P.  457). 

The  duties  of  a  clerk  of  the  peace  with  respect  to  recording  and 
receiving  fines,  issues,  amerciaments,  forfeited  recognizances,  &c.,  and, 
sending  a  copy  of  the  roll  on  which  the  names  of  the  parties  in  default 
are  recorded  to  the  sheriff  for  the  purpose  of  being  recorded,  are 
regulated  by  the  3  Geo.  IV.  c.  46  ;  and  it  has  been  held  under  that 
statute  that  it  is  the  duty  of  a  clerk  of  the  peace  who  has  received  at 
the  sessions  a  sum  of  money  in  respect  of  a  fine  imposed  there  to  insert  in 
the  roll  of  fines  that  payment,  and  if  after  such  receipt  by  him  he  omits 
to  state  that  in  his  return  to  the  sheriff,  and  the  sheriff  not  knowing 
anything  about  it,  levies  the  sum,  even  though  the  sheriff  might  have 
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been  negligent  in  not  making  inquiries,  it  is  a  breach  of  duty  for  which 
an  action  lies  against  the  clerk  of  the  peace  at  the  instance  of  the  person 
levied  upon.  {Wildes  v.  Norris,  22  L.  J.  M.  0.  4 ;  see  further  tit. 
"  Fines,"  and  Reg.  v.  Justices  of  Ely,  5  E.  S  B.  489 ;  25  Z.  J.  M,  C.  1.) 

By  the  20  &  21  Vict.  c.  50,  s.  5,  after  recituig  3  Geo.  IV.  c.  46,  from 
and  after  the  passing  of  that  Act,  all  duties  imposed  upon  town  clerks 
shall  be  performed  by  the  clerk  of  the  peace  for  such  cities,  boroughs, 
and  places  where  the  offices  of  town  clerk  and  clerk  of  the  peace  are 
not  united  in  the  same  person  ;  and  such  clerks  of  the  peace  are  hereby 
required  to  make  all  returns,  issue  all  processes,  and  do  and  perform  all 
other  acts  which  are  imposed  upon  town  clerks  by  the  said  recited 
Act. 

As  to  his  duty  upon  the  appointment  of  sheriffs  and  under-sheriffs, 
see  3  &  4  "Will.  IV.  c.  99,  ss.  4,  5  ;  « JSherif,"  Vol.  V. 

As  to  his  duties  in  summoning,  &c.,  juries,  see  post,  "  Jurors," 
Vol.  III. 

As  to  his  duties  in  respect  of  highways,  see  "  Highways,"  Vol.  II. 

As  to  the  enrolment  of  rules  of  friendly  societies  and  savings  banks, 
see  ante,  "  Banks  for  Savings ;"  post,  "Friendly  Societies^'  Vol.  11. 

As  to  his  duties  in  respect  of  the  exchange  of  lands  lying  in  common 
lands,  see  post,  "  Commons." 

As  to  the  duties  imposed  on  him  by  the  38  &  39  Geo.  III.,  c.  79, 
relating  to  printers  and  the  suppression  of  treasonable  societies,  see 
"  Printers,"  Yol.  in. 

As  to  the  transfer  of  balances  in  their  hands  on  account  of  lunatic 
asylum  licenses,  see  "  Lunatics,"  Vol.  III. 

By  the  7  Will.  IV.  c.  83,  by  the  standing  orders  of  either  house  of 
parliament,  maps,  books,  or  writings  may  be  deposited  with  clerks  of 
the  peace,  or  other  persons  ;  and  all  persons  interested  may  inspect 
during  a  reasonable  time  the  said  maps,  books,  and  writings,  on 
payment  by  each  person  to  the  clerk  of  the  peace  one  shilling  for  every 
such  inspection,  and  the  further  sum  of  one  shilling  every  hour  during 
which  such  inspection  shall  continue  after  the  first  hour,  and  after  the 
rate  of  sixpence  for  every  one  hundred  words  copied  therefrom. 

Sect.  3.  That  in  case  any  clerk  of  the  peace,  sheriff  clerk,  school- 
master, town  clerk,  post-master,  or  other  person  shall  in  any  matter  or 
thing  refuse  or  neglect  to  comply  with  any  of  the  provisions  herein- 
before contained,  every  clerk  of  the  peace,  sheriff  clerk,  parish  clerk, 
schoolmaster,  town  clerk,  post-master,  or  other  person  shall  for  every 
such  offence  forfeit  and  pay  any  sum  not  exceeding  the  sum  of  five 
pounds  ;  and  every  such  penalty  shall,  upon  proof  of  the  offence  before 
any  justice  of  the  peace  for  the  county  within  which  such  offence  shall 
be  committed,  or  by  the  confession  of  the  party  offending,  or  by  the 
oath  of  any  credible  witness,  be  levied  and  recovered,  together  with  the 
costs  of  the  proceedings  for  the  recovery  thereof  by  distress,  and  sale  of 
the  goods  and  effects  of  the  party  offending,  by  warrant  under  the  hand 
of  such  justice,  which  warrant  such  justice  is  hereby  empowered  to 
grant,  and  shall  be  paid  to  the  person  or  persons  making  such  com- 
plaint, and  it  shall  be  lawful  for  any  such  justice  of  the  peace  to  whom 
any  complaint  shall  be  made  of  any  offences  committed  against  this 
Act,  to  summons  the  party  complained  of  before  him,  and  on  such 
summons  to  hear  and  determine  the  matter  of  such  complaint  in  a 
summary  way,  and  on  proof  of  the  offence  to  convict  the  offender,  and 
to  adjudge  him  to  pay  the  penalty  or  forfeiture  incurred,  and  to  proceed 
to  recover  the  same,  although  no  information  in  writing  or  print  shall 
have  been  exhibited  or  taken  by  or  before  such  justice  ;  and  all  such 
proceedings  by  summons  without  information  shall  be  as  good,  valid, 
and  effectual  to  all  intents  and  purposes  as  if  an  information  in  writing 
had  been  exhibited.  So  again  for  preventing  access  to  the  Acts  de- 
posited with  them  under  8  Vict.  c.  16,  see  sect.  161  ;  see  tit.  "  Com- 
panies," post ;  or  under  Lands  Clauses  Act,  8  Vict.  c.  18,  see  s.  150  ; 

u  c  s  2 
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Clerk  of  the     see  tit.  "  Lands  Clauses  f  or  under  Eailways  Clauses  Act,  8  Vict.  c.  20, 
Peace.         see  sect.  162  ;  tit.  "  Bailways,"  Vol.  V. ;  see  also   10  &  11  Vict.  c.  14, 
s.  58  ;  10  &  11  Vict.  c.  15,  s.  45  ;  10  &  11  Vict.  c.  16,  s.  110  ;  Com- 
missioners Clauses  Act,  10  &  11  Vict.  c.  17,  s.  90 ;  id.  c.  27,  s.  97  ;  id. 
c.  34,  s.  214  ;  id.  c.  65,  s.  66  ;  id.  c.  89,  s.  77.     See  tit.  "Commissioners, 
post. 
Comity  property         By  the  21  &  22  Vict.  c.  92,  provision  is  made  for  the  conveyance  of 
and  contracts.        lands  purchased  or  hired  by  county  justices  for  public  purposes  to  the 
clerks  of  the  peace,  to  be  held  by  them  in  trust  for  such  purposes,  and 
contracts  and  agreements  in  respect  of  such  matters  are  to  be  entered 
into  in  the  name  of  the  clerks  of  the  peace,  who  are  to  be  sued  upon  the 
same, 
flegistration  As  to   the    duties    of   clerks    of  the  peace  under    the    Acts    for 
•*-<!ts.                   registering  of  voters,  see  6  Vict.  c.  18,  s.  3  ;   see  tit.  " Parliament" 
Vol.  III.    As  to  the  publication  of  the  register  of  votes  by  the  clerks  of 
the  peace,  see  Brumfitt  v.  JBremner,  9  C.  B.  N.  S.l;  30  L.  J.  C.  P.  33. 
Various  other  duties  will  be  found  under  different  titles  of  this 
work. 

Payment  of  wages  Fees  of. '] — By  18  &  19  Vict.  c.  126,  s.  21,  it  is  recited  that  by  Acts  of  the 
ffieir^cl'^'kr'"'  twelfth  and  fourteenth  years  of  King  Eichard  the  Second,  payments  are 
atoiisled.  provided  for  justices  of  the  peace  and  the  clerks  in  each  county,  as  wages 

by  the  day  for  the  time  of  their  sessions,  to  be  payable  by  the  sheriff  as 
therein  mentioned,  and  in  several  counties  in  England  sums  are  claimed- 
from  the  sheriffs  and  paid  in  respect  of  such  statutory  wages,  and  it  is, 
expedient  such  wages  should  be  discontinued.  And  it  was  enacted 
that  so  much  of  the  several  Acts  of  the  twelfth  year  of  King  Eichard  the 
Second,  chapter  ten,  and  of  the  fourteenth  year  of  King  Eichard  the 
Second,  chapter  twelve,  or  of  any  other  Act  now  in  force  as  directs  or 
authorizes  the  payment  of  wages  to  justices  of  the  peace  and  their  clerks 
for  the  times  of  their  sessions  shall  be  repealed."  The  clerk  of  the 
peace,  though  not  an  oflBcer  immemorially  entitled  at  the  common  law, 
may  take  fees.  His  oflSce  was  created  within  the  time  of  legal  memory, 
but  on  its  being  created,  it  became  analogous  to  that  of  the  clerk  of 
assizes  which  is  an  immemorial  and  prescriptive  office,  and  we  may 
easily  conceive  that  the  officer  of  the  newly  created  court  would  from 
the  earliest  period  be  deemed  to  be  entitled  to  fees  of  the  same  sort  as 
had  been  paid  to  the  analogous  officer  of  the  old  and  immemorial  court. 
{Per  Coleridge,  J.,  in  Beg.  v.  Coles,  8  Q.  B.  88.) 
jeeg  of.  The   clerk  of  the  peace  is  not   bound  to   enter  judgment,  or  the 

like,  at  the  suit  of  any,  without  having  the  fee  due  for  the  same ; 
but  if  the  court  order  anything  without  suit  of  another,  to  wit,  ex 
officio,  there  he  ought  to  enter  the  same,  without  having  any  fee  for  the 
entering  thereof.    {Cromp.  159  ;  Bich.  Sess.  5th  ed.  93.) 

The  sessions  cannot  compel  payment  of  the  fees  by  summary  pro- 
cess, or  detain  parties  till  they  be  paid,  but  he  must  seek  his  remedy  by 
action.    {Pollard  v.  Gerrard,  1  Ld.  Raym.  703). 

In  1819,  the  plaintiff,  who  was  then  under  age,  was  appointed  clerk 
of  the  peace  for  the  county  of  Kerry  by  the  custos  rotulorum  of  the 
county,  and  acted  by  himself  as  well  as  by  deputies  till  1824 ;  in  that 
year  the  defendant  as  appointee  of  the  crown  obtained  possession  of  the 
office  under  a  mandamus,a,nd  continued  to  hold  the  possession  and  receive 
all  the  fees  and  emoluments  till  1829,  when  the  plaintiff  was  restored 
to  his  office;  the  plaintiff  then  brought  an  action  of  indebitatus 
assumpsit  against  the  defendant  for  the  fees  received  by  him  whilst 
clerk  de  facto : — Held,  that  the  action  was  maintainable,  as  the  manr 
damus  did  not  decide  the  title,  but  merely  enabled  the  defendant  to  try 
the  right,  and  the  ri^ht  being  now  settled  upon  principles  of  law  to  be 
in  the  custos  and  not  in  the  crown ;  secondly,  that  the  letters  patent  of 
the  custos  under  the  65  Geo.  III.  c.  78,  need  not  be  stamped ;  thirdly, 
that  the  fact  of  the  plaintiff  having  for  a  considerable  time  acted  as 
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clerk  of  the  peace  -was  sufficient  evidence  of  his  admission  to  the  office.  Clerh  of  the 
(Crosbie  v.  Hurley,  I  Alcock  &  N.  431).  Peace,  i 

The  sessions  have  no  jurisdiction  to  make  a  prospective  order  for  a 


compensation  thereafter  to  be  made  to  the  clerk  of  the  peace  ;  and  there-  ^^^^5°  *°^''"" 
fore  where  a  county  treasurer,  in  obedience  to  such  order,  made  the 
payment,  and  that  payment  was  afterwards,  by  an  order  of  sessions, 
allowed  in  his  accounts,  the  Court  of  Queen's  Bench  quashed  so  much 
of  the  order  of  sessions  as  allowed  that  item.  {R.  v.  Williams,  SB.&A. 
215.)  It  was  made  a  question  in  that  case,  whether  under  tho  55 
Geo.  III.  c.  51,  s.  16,  the  sessions  had  power  to  make  any  compensation 
to  the  clerk  of  the  peace. 

The  sessions  are  not  authorized  to  order  the  payment  by  the  bridge-  Bridges, 
master  to  the  clerk  of  the  peace  of  a  per-centage  on  all  money  raised 
or  the  repair  of  bridges  in  a  particular  district  in  lieu  of  all  his  fees 
for  indictments,  presentments,  or  for  bridges  within  it,  although  such 
per-centage  was  claimed  as  an  ancient  fee,  and  had  been  paid  without 
dispute  for  a  long  period  of  time.  {Rex  v.  Hoiddgrave,  1  B.  &  A. 
312.) 

Stat.  55  Geo.  III.  c.  50,  abolishes  all  fees  and  gratuities  payable  to  the  Tees  on  discharge 
same  for  the  entrance,  commitment  or  discharge  of  prisoners,  and  makes  ahnUahed^" 
it  a  misdemeanour  in  clerks  of  the  peace,  &c.,  exacting  such  fees.     (See 
the  enactment,  tit.  "  Oaols,"  Vol.  II. 

By  stat.  57  Geo.  III.  c.  21,  s.  1,  it  was  enacted,  "  it  shall  and  may  be  Sessions  to  settle 
lawful  to  and  for  the  justices  of  the  peace  for  the  county  of  Kent,  and  '^^^^  "'  '^^^  °^- 
for  the  county  palatine  of  Lancaster,  at  their  annual  general  sessions  of 
the  peace,  and  for  the  justices  of  the  peace  in  every  other  county,  riding, 
division,  city,  town,  liberty  or  precinct,  within  England  and  Wales,  at 
their  respective  general  quarter  sessions  of  the  peace,  to  ascertain, 
make  and  settle  a  table  of  fees  and  allowances  to  be  taken  by  the  clerk 
of  the  peace  for  such  county  of  Kent  and  such  county  palatine,  and 
such  other  counties,  ridings,  divisions,  cities,  towns,  liberties,  and  pre- 
cincts respectively  ;  and  such  table  of  fees  and  allowances  when  so 
made,  shall  be  subject  to  the  approbation  of  the  justices  of  the  peace  at 
the  then  next  succeeding  general  annual  sessions  of  the  peace  for  the 
county  palatine  of  Lancaster,  and  for  the  county  of  Kent,  and  at  the 
then  next  succeeding  general  quarter  sessions  of  the  peace  for  every 
other  such  county,  riding,  division,  city,  town,  liberty  or  precinct  as 
aforesaid,  or  at  some  adjournment  of  such  sessions  respectively  ;  and 
such  table  of  fees  respectively,  when  so  approved  respectively,  shall  be 
laid  before  the  judges  of  assize  at  the  next  assizes  for  such  counties  and 
places  respectively,  except  the  several  places  being  counties  in  which 
assizes  are  not  constantly  or  regularly  holden  in  every  year,  and  in  those 
cases  before  the  justices  at  the  next  assizes  for  the  adjoining  county 
where  assizes  are  constantly  and  regularly  holden,  and  to  which 
prisoners  are  generally  removed  for  trial  from  such  places  respectively, 
and  also  except  the  counties  in  Wales  and  the  county  palatine  of 
Chester,  and  before  the  justices  at  the  next  great  sessions  for  the  several 
counties  in  Wales,  (court  of  great  sessions  abolished  by  11  Geo.  IV.  and 
1  Will.  IV.  c.  70,)  and  for  the  county  palatine  of  Chester ;  and  the  said 
judges  and  justices  respectively  are  hereby  authorized  to  ratify  and 
confirm  such  tables  respectively,  either  as  settled  and  approved  as 
aforesaid,  or  with  such  alterations,  additions  and  improvements,  as  to 
such  judges  and  justices  last  mentioned  shall  appear  to  be  just  and 
reasonable  ;  and  it  shall  be  lawful  for  the  said  justices  of  the  peace,  at 
their  respective  quarter  or  general  sessions  of  the  peace,  from  time  to 
time  in  like  manner  to  make  other  table  of  fees  and  allowances,  instead 
of  or  in  addition  to  the  table  of  fees  and  allowances  before  made,  which 
shall  and  may  be  approved  and  afterwards  ratified  and  confirmed  in 
like  manner:  which  fees  and  allowances  contained  in  such  tables 
respectively,  when  so  made  and  approved,  and  afterwards  ratified  and 
confirmed  as  aforesaid,  shall  be  the  only  fees  and  allowances  which 
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shall  be  taken  by  the  clerks  of  the  peace  of  the  several  counties  and 
places  for  which  such  tables  respectively  shall  be  so  made,  approved, 
ratified  and  confirmed,  from  and  after  such  ratification  and  confirma- 
tion thereof  respectively  ;  any  thing  in  any  Act  or  Acts  of  Parliament, 
or  any  law,  usage  or  custom  to  the  contrary  in  anywise  notwith- 
standing." 

Sect.  2.  "  If  at  any  time  after  any  such  table  of  fees  and  allowances 
shall  have  been  so  ratified  and  confirmed  as  aforesaid,  any  clerk  of  the 
peace,  or  any  person  or  persons  acting  as  such,  shall,  under  pretence  of 
any  matter  or  thing  done,  transacted  or  performed,  demand  or  receive 
any  other  or  greater  fee  or  allowance  than  the  fee  or  allowance,  fees  or 
allowances,  ascertained,  ratified  and  confirmed  as  aforesaid,  such  clerk 
of  the  peace  or  other  person  shall  for  every  such  ofience  forfeit  and  pay 
the  sum  of  five  pounds  to  any  person  who  shall  sue  for  the  same  by 
action  of  debt,  biU,  plaint  or  information,  in  any  of  his  Majesty's  courts 
of  record  at  Westminster,  wherein  no  essoin,  privilege,  protection, 
wager  of  law,  or  more  than  one  imparlance  shall  be  granted  or 
allowed." 

Under  the  26  Geo.  II.  c.  14,  s.  1,  the  power  of  approval  by  the 
quarter  sessions  is  confined  to  the  particular  sessions  next  succeeding 
the  making  of  the  table  of  fees.  The  approval  of  the  table  must  there- 
fore be  completed  by  those  sessions,  which  have  no  power  of  adjourn- 
ment.    (Bowman  v.  Blyth,  7  H.  d;  B.  26  ;  26  L.  J.  M.  C.  57  :  27  L.  J. 

M.  a  21.) 

There  is  no  doubt  that  if  he  wilfully  take  more  than  his  due  under 
colour  of  hia  office,  he  may  be  indicted  at  common  law  for  extortion,  or 
be  removed  from  his  office,  on  articles  exhibited  against  him  in  the 
court  of  quarter  sessions.  (Mod.  Cos.  102  ;  "Extortion,"  Vol.  II.)  But 
under  the  26  Geo.  II.  c.  14,  s.  2,  a  clerk  of  the  peace  who  took  a  larger 
fee  than  allowed  by  the  table,  under  a  mistake  as  to  the  existence  of 
the  facta  iipon  which  he  made  the  charge,  was  held  to  be  not  guilty  of 
any  offence,  for  if  he,  reasonably  believing  that  there  were  two  sureties, 
received  a  fee  for  taking  recognizances  as  for  a  principal  and  two 
sureties,  there  being  in  fact  only  one  surety,  he  has  not  incurred  a 
forfeiture  under  that  statute.  (Bowman  v.  Blyth,  ubi  sup.;  R.  v. 
Dobson,  7  East,  218.) 

Sect.  3.  "Every  table  of  fees  and  allowances  which  shall  be  made, 
approved,  ratified  and  confirmed  from  time  to  time  as  aforesaid,  shall 
be  deposited  with  the  clerk  of  the  peace  for  the  county  or  place  for 
which  such  table  of  fees  shall  have  been  so  made,  approved,  ratified  and 
confirmed  as  aforesaid ;  and  a  true  and  exact  written  or  printed  copy 
or  copies  thereof  shall  be  placed  and  constantly  kept  in  a  conspicuous 
part  of  every  room  or  place  wherein  any  general  or  quarter  sessions  of 
the  peace  for  such  county  or  place  shall  be  held  ;  and  if  any  clerk  of 
the  peace,  or  person  acting  as  such,  shall  at  any  time  neglect  to  cause 
every  such  copy  to  be  so  placed  and  constantly  kept  according  to  the 
provisions  of  this  Act,  he  shall  forfeit  and  pay  to  any  person  who  shall 
sue  for  the  same,  for  every  such  off'ence,  the  sum  of  five  pounds,  to  be 
recovered  by  action  of  debt,  bill,  plaint  or  information,  in  any  of  his 
Majesty's  courts  of  record  at  Westminster,  wherein  no  essoin,  privilege, 
protection,  wager  of  law,  nor  more  than  one  imparlance,  shall  be  granted 
or  allowed." 

Sect.  4.  "All  suits  and  actions  which  shall  be  brought  or  com- 
menced by  virtue  of  this  Act,  shall  be  brought  before  the  end  of  three 
calendar  months  after  the  ofifenoe  committed,  and  not  otherwise." 

By  11  &  12  Vict.  c.  43,  s.  30,  the  fees  to  which  any  clerk  of  the  peace, 
clerk  of  the  special  sessions,  or  clerk  to  any  justice  or  justices  out  of 
sessions,  shall  be  entitled  shall  be  ascertained,  appointed  and  regulated 
in  manner  following  ;  (that  is  to  say)  the  justices  of  the  peace  at  their 
quarter  sessions  for  the  several  counties,  ridings,  divisions  of  counties 
and  liberties  throughout  England  and  Wales,  and  the  council  or  other 


governing  body  of  every  borough  in  England  and  Wales,  shall,  from     Clerk  of  ike 
time  to  time,  as  they  shall  see  fit  respectively,  make  tables  of  the  fees        Peace. 

which  in  their  opinion  should  be  paid  to  the  clerks  of  the  peace,  to  the   ■ 

clerks  of  special  and  petty  sessions,  and  to  the  clerks  of  the  justices  of 
the  peace  within  their  several  jurisdictions,  and  which  said  tables 
respectively,  being  signed  by  the  chairman  of  every  such  court  of 
quarter  sessions,  or  by  the  mayor  or  other  head  officer  of  any  such 
borough  respectively,  shall  be  laid  before  her  Majesty's  principal 
secretary  of  state  ;  and  it  shall  be  lawful  for  such  secretary  of  state,  if 
he  thinks  fit,  to  alter  such  table  or  tables  of  fees,  and  to  subscribe  a 
certificate  or  declaration  that  such  fees  are  proper  to  be  demanded  and 
received  by  the  several  clerks  of  the  peace,  clerks  of  special  sessions 
and  petty  sessions,  and  the  clerks  to  the  several  justices  of  the  peace 
throughout  England  and  Wales  ;  and  such  secretary  of  state  shall  cause 
copies  of  such  table  or  set  of  tables  of  fees  to  be  transmitted  to  the 
several  clerks  of  the  peace  throughout  England  and  Wales,  to  be  by 
them  distributed  to  the  several  clerks  of  special  sessions  and  petty 
sessions,  and  to  the  clerks  to  the  justices  within  their  several  districts 
respectively  ;  and  if  after  such  copy  shall  be  received  by  such  clerks  or 
clerk  he  or  they  shall  demand  or  receive  any  other  or  greater  fee  or 
gratuity  for  any  business  or  act  transacted  or  done  by  him  as  such 
clerk  than  such  as  is  set  down  in  such  table  or  set  of  tables,  he  shall 
forfeit  for  every  such  demand  or  receipt  the  sum  of  twenty  pounds,  to 
be  recovered  by  action  of  debt  in  any  of  the  superior  courts  of  law  at 
Westminster,  by  any  person  who  wUl  sue  for  the  same  :  provided 
always,  that  until  such  table  or  set  of  tables  shall  be  framed  and  con- 
firmed and  distributed  as  aforesaid  it  shall  be  lawful  for  such  clerk  or 
clerks  to  demand  and  receive  such  fees  as  they  are  now  by  any  rule  or 
regulation  of  a  court  of  quarter  sessions,  or  otherwise,  authorized  to 
demand  and  receive." 

Quarter  sessions  cannot  by  a  mere  resolution  or  order  disallow  any 
fee  or  number  of  fees  contained  in  a  table  of  fees  duly  allowed  or 
approved  by  the  secretary  of  state,  (Jieg.  v.  Coles,  8  Q.  B.  75,)  and  a 
a  writ  of  certiorari  will  lie  to  remove  any  such  resolution  or  order. 
{Id.) 

Now  by  14  &  15  Vict.  c.  55,  s.  9,  et  seq.,  it  is  enacted,  that  it  shall  be  clerks  of  the 
lawful  for  the  justices  of  the  peace  at  their  general  or  quarter  sessions  peace  to  be  paid 
for  the  several  counties,  ridings,  divisions  of  counties  and  liberties  "y^*'*'7- 
throughout  England  and  Wales,  notice  being  given  at  the  preceding 
quarter  sessions  that  a  motion  will  be  made  for  such  purpose,  and  the 
council  or  other  governing  body  in  every  borough  in  England  and 
Wales  from  time  to  time  if  they  see  fit  so  to  do,  to  recommend  to  one 
of  her  Majesty's  principal  secretaries  of  state  that  the  clerks  of  the 
peace,  the  clerks  of  special  and  petty  sessions,  and  the  clerks  of  the 
justices  of  the  peace  within  their  several  jurisdictions,  or  any  of  such 
clerks  as  aforesaid,  be  paid  by  salaries  in  lieu  of  fees  and  other  payments, 
or  where  any  of  such  clerks  are  for  the  time  being  paid  by  salaries  by 
virtue  of  any  order  made  under  this  Act,  or  otherwise  to  recommend 
that  the  amounts  of  all  or  any  of  the  salaries  for  the  time  being  pay- 
able be  reconsidered,  or  that  all  or  any  of  such  clerks  for  the  time  being 
paid  by  salaries  be  paid  by  fees  in  lieu  of  salary,  and  where  payment  by 
salaries  in  lieu  of  fees,  or  the  reconsideration  of  the  amounts  of  any 
salaries  is  recommended,  to  state  the  amount  of  salary  which  in  the 
opinion  of  such  justices,  council,  or  governing  body  should  in  each  case 
be  paid  ;  and  every  such  recommendation,  being  signed  by  the  chair- 
man of  the  court  of  general  or  quarter  sessions,  or  the  mayor  or  other 
head  officer  of  the  borough,  shall  be  transmitted  to  the  secretary  of 
state  ;  and  it  shall  be  lawful  for  such  secretary  of  state  when  any  such 
recommendation  is  so  made  to  him  by  order  under  his  hand,  if  he  so 
think  fit,  to  direct  that  all  or  any  of  the  clerks  to  which  such  recom- 
mendation refers  be  paid  by  salary,  and  to  fix  the  amount  of  salary  to 
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Clerk  of  the     be  so  paid,  or  vary  the  amount  of  salary  for  the  time  beiug  payable  to 
Peace.         any  such  clerk,  or  to  direct  that  any  such  clerk  for  the  time  being  paid 

by  salary  be  paid  by  fees  in  lieu  of  salary ;  and  such  secretary  of  state 

shall  cause  copies  of  every  order  made  under  this  enactment  affecting 
any  clerk  of  the  peace,  or  any  clerks  of  special  sessions  or  petty 
sessions,  or  clerks  to  the  justices  within  the  district  of  any  clerk  of  the 
peace,  to  be  transmitted  to  such  clerk  of  the  peace,  to  be  by  liim 
distributed  where  occasion  shall  require  to  such  other  clerks  as  afore- 
said ;  and  the  salary  for  the  time  being  payable  to  any  such  clerk 
under  any  such  order  shall  be  paid  out  of  any  county  rate,  or  rate  in  the 
nature  of  a  county  rate,  made  in  the  county,  riding,  division,  or  liberty, 
or  out  of  the  borough  fund  of  the  borough  as  the  case  may  be,  for  or  in 
which  such  clerk  of  the  peace  or  other  clerk  to  whom  the  same  is  pay- 
able is  appointed  or  acts  :  provided  always,  that  in  fixing  the  amount 
of  any  salary  to  be  paid  to  any  clerk  of  the  peace,  or  other  clerk 
appointed  before  the  passing  of  this  Act,  regard  shall  be  had  to  the 
tenure  of  his  office,  and  to  his  rights  in  respect  thereof,  but  no  clerk  of 
the  peace  or  other  such  clerk  as  aforesaid  appointed  after  the  passing 
of  this  Act  shall  be  entitled  to  any  compensation  on  account  of  any 
deduction  of  his  emoluments  occasioned  by  any  order  made  under  this 
enactment :  provided  also,  that  no  oi-der  shall  be  made  in  pursuance 
of  the  recommendation  of  the  council  or  governing  body  of  any  borough 
in  relation  to  the  mode  of  payment  on  the  amount  of  salary  of  any  such 
clerk  other  than  the  clerk  of  the  peace  for  such  borough,  unless  the 
justices  of  such  borough  at  a  meeting  of  such  justices  approve  of  such 
recommendation,  and  such  approval  be  certified  to  such  secretary  of 
state  under  the  hand  of  the  chairman  of  such  meeting. 

It  is  only  by  statute  that  clerks  of  the  peace  can  be  paid  by  salary 
instead  of  fees,  and  therefore  an  agreement  between  a  clerk  of  the  peace 
in  a  municipal  borough  and  the  town  council  that  he  will  take  a  certain 
sum  by  way  of  annual  salary  instead  of  the  fees  attached  to  his  office, 
and  account  for  the  surplus  of  the  fees  to  the  council  is  void,  on  the 
ground  of  public  policy.  {Corporation  of  Liverpool  v.  Wright,  28  L.  J. 
Chan.  868.) 

As  to  extra  work.  Sect.  10.  "  Provided  that  any  such  court  of  sessions,  or  council,  or 
governing  body  may,  where  they  see  fit,  recommend  that  any  descrip- 
tion (to  be  specified  in  the  recommendation)  of  the  business  of  any 
clerk  whom  they  may  recommend  to  be  paid  by  salary  should  not  be 
included  in  fixing  the  amount  of  such  salary,  but  that  such  clerk  should 
be  remunerated  for  the  same  by  such  fees  or  other  payments  as  may  be 
s  payable  to  him  in  respect  thereof ;  and  where  any  order  is  made  by  the 
secretary  of  state  in  pursuance  of  such  recommendation  as  last  afore- 
said, such  clerk  shall  be  entitled  to  receive  for  his  own  use  the  like  fees 
or  payments  in  respect  of  the  business  in  such  recommendation 
specified  in  this  behalf  as  he  would  be  so  entitled  to  receive  if  not  paid 
by  salary ;  and  save  as  aforesaid  where  any  clerk  is  paid  by  salary 
under  any  order  made  by  virtue  of  this  Act,  such  salary  shall  include 
and  be  deemed  the  remuneration  for  all  business  which  such  clerk  may 
by  reason  of  his  office  be  called  on  to  perform  ;  and  no  other  payment 
shall  be  made  for  any  such  business,  or  for  or  to  a  deputy  of  any  such 
clerk." 

Upon  what  may  be  deemed  extra  work  by  a  town  clerk,  see 
Eeg.  V.  Prest,  16  Q.  B.  33  ;  20  L.  J.  Q.  B.  17.) 

A  town  clerk  is  not  entitled  to  charge  the  overseers  of  parishes 
under  the  6  ft  7  Vict.  c.  18,  s.  55,  for  his  time  occupied  or  labour 
performed  in  carrying  into  efieot  the  registration  of  parliamentary 
voters  under  that  Act.  {Reg.  v.  Governors  of  Poor  in  Hull,  2  H.  &  B. 
182.)  So  business  done  by  a  town  clerk  or  clerk  of  the  peace  under  an 
Act  of  Parliament  which  compels  the  clerk  to  do  it,  and  omits  to 
provide  for  anypayment  therefore  against  the  council,  must  be  taken  to 
have  intended  that  the  duties  should  be  performed  without  extra  re- 


Otletfe  at  tSe  leace. 


777 


muneration.    (Joms  v.  Mayor  of  Carmarthen,  8  M.SW.  606  ;  see  also    Clerk  of  the 
Thomas  v.  Mayor  of  Swansea,  2  Dovjl.  N.  iS.  470.)  P«ace. 

Sect.  11.  "  Save  as  herein-bef  ore  provided,  all  the  fees -whicli  any  such  

clerk  as  aforesaid  would  -have  been  for  the  time  being  entitled  to  receive 
to  his  own  use  if  such  order  had  not  been  made,  shall,  so  long  as  any 
order  for  payment  of  such  clerk  by  salary  in  lieu  of  fees  is  in  force,  be 
by  him  received  and  paid  in  any  county,  riding,  division,  or  liberty,  to 
the  treasurer  in  aid  of  the  county  rate,  or  rate  in  the  nature  of  a 
county  rate,  of  such  county,  riding,  division,  or  liberty,  and  in  any  . 
borough  to  the  treasurer  in  aid  of  the  borough  fund,  and  such  fees  shall 
be  accounted  for  from  time  to  time  in  such  manner,  and  under  such 
regulations  as  the  justices  at  quarter  sessions,  or,  in  any  borough,  the 
council  or  other  governing  body  shall  direct." 

Sect.  12.  "  Where  any  clerk  is  paid  by  salary  by  virtue  of  any  order  Kemission  of  fees. 
made  under  this  Act,  any  justices  or  justice  before  whom  any  proceed- 
ing is  had  whereon  a  fee  is  payable,  which  should  be  accounted  for  by 
such  clerk  under  this  Act,  or  before  whom  any  person  is  summoned  for 
non-payment  of  any  such  fee,  may  remit  such  fee  in  whole  or  in  part 
for  poverty  or  other  reasonable  cause  in  their  or  his  direction,  and  in 
every  such  case  the  justices  or  justice  by  whom  any  fee  is  wholly  or  in 
part  remitted  shall  cause  an  entry  to  be  made  in  a  book  or  books  to  be 
kept  for  that  purpose  by  such  clerk,  of  the  nature  and  amoiint  of  the 
several  fees  so  remitted,  and  of  the  reason  for  the  remission  in  such 
case,  which  entry  shall  be  signed  by  the  justice  or  two  or  more  of  the 
justices  authorizing  such  remission,  and  shall  be  a  sufficient  voucher  to 
discharge  the  clerk  therefrom." 

By  18  &  19  Vict.  c.  126,  s.  14,  "  where  any  charge  is  summarily  criminal  Justice 
adjudicated  upon  under  that  Act,  the  justices  may  give  a  certificate  to  Act. 
the  prosecutor  for  the  amount  of  his  expenses  ;  and  it  is  provided  that 
the  amount  of  the  fees  payable  to  the  clerks  of  the  magistrates  in  petty 
sessions  in  respect  of  any  proceedings  under  that  Act,  and  of  the  fees 
payable  to  the  clerks  of  the  peace  for  filing  the  depositions,  conviction, 
or  certificate  of  dismissal  may  be  added  to  the  certificate  aforesaid,  and 
paid  in  like  manner." 


To  aU  persons  to  whom  these  presents  shall  coTne,  I  [the  Most  Noble  George  Appointment  of 

OranviUe  Leveson  Qower,  Marquis,]  of  the  county  of  ,  and  custos    f^^  37  Hen°'  "" 

rotulorum  of  the  said  county  of  ,  send  greeting.  Till.  c.  1,  and 

1  Will  III  c  21 
WHEREAS  the  office  of  ckrhjif  the  peace  for  the  county  of      ^  is  now  '      ■   ■     ■ 

void  iy  tM  death  of  ,  late  cleric  of  the  peace  for  the  said  county,  Now 

Tciiow  ye,  that  I  the  said  [Ma/rqm']  of  the  county  of  ,  custos  rotulorum 

of  the  county  aforesaid,  do  hereby  nominate,  elect,  appoint,  and  assign  W.  K.,  an 

able  and  sufficient  person,  instructed  and  learned  in  the  laws  of  England,  and 

residing  in  the  said  comity,  to  be  derJc  of  the  peace  for  the  said  county  ;  to  hold, 

execute  and  enjoy  the  office  of  cleric  of  the  peace  for  the  county  aforesaid,  by 

himself  or  his  sufficient  deputy;  and  to  take  a/nd  receive  the  fees,  profits  a/nd 

perquisites  thereof,  so  long  as  he  shaU  well,  justl/y  and  honestly  demean  himself  in 

his  said  office.    In  witness  whereof  I  the  said  ha/ve  hereunto  set  my 

hand  and  seal,  the  day  of  ,  in  the 


778 

1.  Regula- 
tions, &c. 


I.  Regulations  as  to  Qoals  in  general,  11^. 

[30  Oar,  II,  st.  1,  c.  8 ;  6  <£•  7  Will  III.  c.  10 ;  12  Anncj  st.  2, 
c.  17;  11  Geo.  II.  c.  15;  31  Geo.  III.  c.  36  ;  43  Geo.  III. 
c.  134;  5  tt6  TTi??. /F.  c.  63.] 

II.  Regulations  as  to  Goals  in  London  and  Precincts^  779. 

[1  cC-  2  TFi2/.  /r.  c.  Ixxvi  ;  1  ^  2  Vict.  c.  ci ;  6  cfe  7  Fw*.  c.  2  ; 
6^7  Fici.  c.  ci.] 

III.  Oi^^er  Offences,  800. 


Penalty  on 
removing  marks 
of  admeasure- 
ment. 


Boats,  &c.,  to  be 
re-admeasured 
and  marked 
after  undergoing 
repairs. 


Goals  to  be  sold 
by  weight,  and 
not  by  measure. 


I.  iajfittlattotts  as  to  (ttoals  in  genwal. 

By  stats.  30  Car.  II.  st.  1,  c.  8  ;  6  &  7  WUl.  III.  c.  10  ;  and  11  Geo.  II. 
c.  15,  for  the  admeasurement  of  keels,  boats,  waggons,  -wains,  carts,  and 
other  carriages  used  for  the  carrying  of  coals  in  the  ports  of  Newcastle, 
Sunderland,  and  the  other  members  of  the  port  of  Newcastle  ;  and  by 
stat.  15  Geo.  III.  c.  27,  for  extending  the  like  regulations  to  the  other 
ports  of  this  kingdom  :  if  after  the  admeasurement  thereof  by  the  com- 
missioners appointed  for  that  purpose,  the  marks  shall  be  removed  or 
altered,  every  person  who  had  a  hand  in  or  was  privy  to  the  doing 
thereof,  shall,  on  conviction  upon  the  oath  of  one  witness  before  one 
justice,  forfeit  \0l.  by  distress,  half  to  the  king  and  half  to  the  dis- 
coverer ;  and  for  want  of  distress  shall  be  committed  to  the  common 
gaol  for  three  months. 

And  by  stat.  31  Geo.  III.  c.  36,  s.  1,  as  to  all  such  keels,  boats,  wains, 
carts,  and  other  carriages  used  as  aforesaid,  which  have  been  duly  ad- 
measured and  marked  as  aforesaid,  and  such  marks  afterwards  on 
repairing  thereof  or  otherwise  have  been  removed  or  altered,  it  is 
enacted  that  the  same  shall  be  re-admeasured  and  marked  in  manner 
aforesaid  before  they  are  again  used,  under  penalty  of  forfeiture  thereof, 
together  with  the  coals  laden  thereon. 

And  by  s.  4,  if  any  person  shall  wilfully  or  designedly  remove,  deface, 
or  destroy  any  such  mark,  he  shall,  on  conviction  before  one  justice,  on 
the  oath  of  one  witness,  forfeit  and  pay  not  exceeding  five  pounds,  nor 
less  than  forty  shillings  ;  and  in  default  thereof  shall  be  committed  by 
such  justice  to  the  house  of  correction  nearest  to  the  place  where  the 
offence  was  committed  for  any  time  not  exceeding  one  month  nor  less 
than  seven  days. 

By  stat.  5  &  6  Will.  IV.  c.  63,  s.  9,  reciting,  "  And  whereas  the  sale 
of  all  coals,  slack,  culm,  and  cannel  of  every  description  by  weight,  and 
not  by  measure,  would  tend  greatly  to  prevent  the  commission  of 
frauds,  and  impositions  in  the  vend  and  delivery  of  such  coals,  slack, 
culm,  and  cannel  of  every  description  ;  be  it  therefore  enacted,  that 
from  and  after  the  1st  day  of  January,  1836,  all  coals,  slack,  culm,  and 
cannel  of  every  description  shall  be  sold  by  weight,  and  not  by  measure  ; 
and  every  person  who  shall,  from  and  after  the  1st  day  of  January,  1836, 
sell  any  coals,  slack,  culm  or  cannel  of  every  description  by  measure 
and  not  by  weight,  shall,  on  conviction,  be  liable  to  a  penalty  not  ex- 
ceeding 40s.  for  every  such  sale."  (See  "  Weights  and  Measures"  Vol.  V. ; 
and  as  to  the  weighing  of  coals  within  twenty-five  miles  of  London,  see 
the  1  &  2  Will.  IV.  c.  Ixxvi.  post,  TJQ) 


s.  11.]  aloalsi. 

II.  i^egulations  as  to  (Koals  in  aria  neat  aontwn  ml  its 

lwcinct0.(a) 

By  the  1  &  2  Will.  IV.  c.  Ixxvi,  intituled  "  An  Act  for  Regulating 
the  Vend  and  Delivery  of  Coals  in  the  Cities  of  London  and  West- 
minster, and  in  Certain  Parts  of  the  Counties  of  Middlesex,  Surrey, 
Kent,  Essex,  Hertfordshire,  Buckinghamshire,  and  Berkshire,"  [5th 
October,  1831,]  reciting  that  "  The  acts  now  in  force  for  regulating  the 
vend  and  delivery  of  coals  in  the  cities  of  London  and  Westminster, 
and  the  liberties  thereof,  and  in  certain  parts  of  the  counties  of  Middle- 
sex, Surrey,  Kent,  and  Essex,  have  been  found  insuflcient  to  prevent 
the  commission  of  frauds  and  impositions  in  the  vend  and  delivery  of 
such  coals  :  and  that  the  objects  intended  to  be  effected  by  the  said  Acts 
would  be  more  effectually  promoted,  and  the  rates  and  charges  which 
tend  to  increase  the  price  of  coals  might  be  reduced,  if  the  said  Acts 
were  repealed,  and  other  provisions  were  made  in  lieu  thereof :  it  is 
enacted  that  part  of  9  Anne,  c.  28,  and  47  Geo.  III.  sess.  2,  c.  68  ;  the 
56  Geo.  in.  c.  21 ;  57  Geo.  III.  c.l  ;  57  Geo.  III.  c.  40  ;  9  Geo.  IV. 
c.  68,  shall  be,  and  the  same  are  hereby  repealed  :  provided  always, 
that  the  several  Acts  and  provisions  repealed  by  the  said,  recited  Acts, 
or  any  of  them,  shall  not  be  revived,  and  that  nothing  herein  contained 
shall  have  the  effect  of  reviving  any  Act  or  any  provisions  of  any  Act 
whatsoever." 

Sect.  2  continues  the  1  Will.  IV.  c.  137,  until  1st  of  January,  1832. 

Sect.  3.  "  The  piece  or  parcel  of  land,  with  the  buildings  thereon, 
called  '  The  Coal  Exchange,'  with  the  hereditaments  and  appurtenances, 
which  by  the  said  Act  of  the  forty-seventh  year  of  the  reign  of  King 
George  III.  was  declared  to  be  vested  in  the  mayor  and  commonalty 
and  citizens  of  the  city  of  London,  shall  continue  and  the  same  is  hereby 
vested  in  them  for  the  purposes  of  this  Act." 

Sect.  4.  "  There  shall  continue  to  be  in  or  upon  the  said  coal  exchange 
and  hereditaments  a  free,  open,  and  public  market  for  the  sale  of  coals 
brought  into  the  port  of  London,  which  shall  be  called  'The  Coal 
Market.'" 

Sect.  5.  "It  shall  be  lawful  for  the  said  mayor,  aldermen,  and  com- 
mons of  the  city  of  London,  in  common  council  assembled,  to  continue 
and  retain  any  clerk  or  clerks  or  other  officer  or  officers  of  the  said  coal 
market,  or  to  appoint  such  other  clerks  and  officers,  with  such  salary 
or  salaries  for  his  or  their  trouble  and  attendance  there,  as  the  said 
mayor,  aldermen,  and  commons,  in  common  council  assembled,  shall 
from  time  to  time  think  just  and  reasonable,  and  from  time  to  time  to 
remove  or  displace  any  of  the  said  present  or  other  clerks  or  officers, 
and  to  appoint  other  clerk  or  clerks^  officer  or  officers,  in  his  or  their 
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Sect.  6.  "  It  shall  be  lawful  for  the  said  mayor,  aldermen,  and  com- 
mons, in  common  council  assembled,  if  they  shall  think  proper,  at  any 
time  to  remove  the  said  market  to  any  other  place  which  they  may 
from  time  to  time  think  more  convenient,  and  also  at  any  time  to 
enlarge  the  said  coal  exchange,  or  other  the  place  where  the  said  market 
shall  for  the  time  being  be  holden." 

Sect.  19.  "  When  and  so  often  as  any  new  market  place  shall  be  pro- 
vided by  virtue  of  this  Act,  the  same  shall  be  vested  in  the  said  mayor 


(a)  This  recent  enactment  of  the  1 
&  2  Will.  IV.  is  of  so  much  import- 
ance, and,  as  it  extends  its  operation 
over  twenty-five  miles  from  the  Gene- 
ral Post  Office,  it  is  deemed  proper  to 
insert  it.     The  6  &  7  "Vict.  c.  ci.  also 


contains  provisions  for  the  establish- 
ing an  office  for  the  benefit  of  whip- 
pers  in  the  port  of  London,  and  regu- 
lations for  the  loading  and  unloading 
of,  and  other  matters  as  to  coals  in 
ZjOndon. 


Nothing  herein  to 
revive  any  former 
Act. 


Coal  Eiohange  to 
continue  vested 
in  the  corporation 
of  London. 


Coal  Exchange  to 
be  an  open 
market. 


Power  to 
continue, 
appoint,  and 
remove  clerks  and 
officers. 


Power  to  remove 
the  market,  and 
to  enlarge  the 
present  or  any 
future  market 
place. 


Any  new  market 
to  be  vested  in 
the  corporation, 
and  subject  to 
the  same 
regulations  as  the 
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Suet  bye-laws  to 
be  approved  and 
allowed  by  one  or 
more  of  the 
jndgea. 


and  commonalty  and  citizens  of  London,  and  shall  be  subject  to  the 
same  jurisdiction  and  regulations  in  all  respects ;  and  the  like  rates, 
dues,  and  charges  may  be  demanded,  received,  and  taken  at  or  in 
respect  of  the  same,  in  the  like  manner,  and  under  the  like  authorities 
and  provisions,  as  if  the  said  market  had  continued  to  be  holden  on  its 
present  site." 

Sect.  20.  "  When  any  new  market  place  shall  have  been  provided  and 
opened,  no  market  shall  any  longer  be  holden  in  the  place  from  whence 
the  said  market  shall  have  been  removed." 

Sect.  21.  "  No  new  market  place  shall  be  or  be  deemed  to  be  opened 
for  the  purposes  of  this  Act,  until  notice  shall  have  been  given,  in  the 
name  of  the  said  mayor  and  commonalty  and  citizens  of  the  city  of 
London,  in  the  London  Oaaette,  seven  days  previous  to  the  day  on  which 
such  market  is  to  be  opened ;  and  in  such  notice  the  day  on  which  such 
market  is  to  be  opened  shall  be  specified ;  and  on  the  day  so  specified  in 
such  notice  such  market  shall  be  and  be  deemed  to  be  opened  and 
established  for  the  purposes  of  this  Act." 

Sect.  32.  "  it  shall  be  lawful  for  the  court  of  lord  mayor  and  alder- 
men of  the  city  of  London  from  time  to  time  to  make,  ordain,  and 
establish  such  orders,  rules,  and  bye-laws,  and  from  time  to  time  to 
amend,  alter,  or  repeal  the  same,  or  any  of  them,  for  the  regulating, 
governing,  and  managing  the  said  coal  market,  and  all  erections,  build- 
ings, works,  matters,  and  things  thereunto  belonging,  and  also  for  the 
regulating  of  all  officers  to  be  employed  in  such  market,  and  all  other 
persons  coming  thereto,  or  transacting  any  business  therein,  as  to  the 
said  court  of  lord  mayor  and  aldermen  shaU  seem  just  and  reasonable, 
and  also  from  time  to  time,  as  occasion  shall  require,  to  repeal,  amend, 
and  alter  such  rules,  orders,  and  bye-laws,  and  also  to  fix  and  appoint 
certain  and  reasonable  penalties  or  forfeitures  for  the  non-observance 
or  non-performance  or  other  breach  of  any  such  rule,  order,  or  bye-law, 
not  exceeding  the  sum  of  five  pounds  for  any  one  offence  ;  and  all  such 
penalties  and  forfeitures  shall  and  may  be  recovered  by  such  ways  and 
means  as  any  other  penalties  or  forfeitures  may  be  recovered  by  virtue 
of  this  Act :  provided  always,  that  no  such  rule,  order,  or  bye-law  be 
repugnant  to  or  inconsistent  with  the  laws  of  that  part  of  the  United 
Kingdom  called  England,  or  contrary  to  the  directions  and  provisions 
in  this  Act  contained." 

Sect.  33.  "No  such  order,  rule,  or  bye-law  shall  be  good,  valid,  or 
eflfectual,  nor  shall  any  such  order,  rule,  or  bye-law  be  amended,  altered, 
or  repealed,  unless  such  order,  rule,  or  bye-law,  or  any  amendment, 
alteration,  or  repeal  of  any  such  order,  rule,  or  bye-law,  shall  have  been 
submitted  to  and  allowed  and  approved  of  from  time  to  time  by  the 
lord  high  chancellor  of  Great  Britain,  the  lord  keeper  or  lords  commis- 
sioners of  the  great  seal,  the  lord  chief  justice  and  the  rest  of  the 
justices  of  the  Court  of  King's  Bench,  the  lord  chief  justice  and  the  rest 
of  the  justices  of  the  Court  of  Common  Pleas,  and  the  lord  chief  baron 
and  the  rest  of  the  barons  of  the  Court  of  Exchequer,  for  the  time 
being,  or  any  one  or  more  of  them,  who  are  and  is  hereby  empowered 
and  required,  on  request  from  time  to  time  to  them  or  him  made  by  or 
on  behalf  of  the  said  court  of  lord  mayor  and  aldermen,  to  peruse  and 
examine  all  such  orders,  rules,  and  bye-laws  as  shall  from  time  to  time 
be  made,  amended,  altered,  or  repealed  by  the  said  court  of  lord  mayor 
and  aldermen,  in  pursuance  of  this  Act,  and  laid  before  them  or  him 
the  said  lord  high  chancellor,  lord  keeper  or  lords  commissioners  of  the 
great  seal,  the  lord  chief  justice  and  the  rest  of  the  justices  of  the  Court 
of  King's  Bench,  the  lord  chief  justice  and  the  rest  of  the  justices  of  the 
Court  of  Common  Pleas,  and  the  lord  chief  baron  and  the  rest  of  the 
barons  of  the  Court  of  Exchequer,  for  the  time  being,  or  any  one  or 
more  of  them,  and  to  alter  and  amend  all  such  orders,  rules,  and  bye- 
laws,  or  any  of  them,  and  to  allow  and  approve  of,  or  disallow  and  dis- 
approve of  the  same,  or  any  part  thereof,  or  to  allow  and  approve  of,  or 
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to  disallow  or  disapprove  of,  the  repeal  of  the  whole  or  any  part  thereof, 
as  to  them  or  him  shall  from  time  to  time  seem  proper  and  expedient ; 
and  for  doing  thereof,  no  fee  or  reward  shall  be  paid  or  taken ;  and  no 
such  allowance  or  approval  shall  be  given,  unless  previous  notice  of  the 
intention  to  make,  amend,  alter,  or  repeal  such  orders,  rules,  or  bye-laws 
shall  have  been  given  in  the  London  Gazette  at  least  seven  days  before 
the  date  of  such  allowance  or  approval." 

Sect.  34.  "  Provided  always,  that  all  such  orders,  rules,  and  bye-laws 
so  to  be  from  time  to  time  made,  altered,  amended,  or  repealed  by  the 
said  court  of  lord  mayor  and  aldermen,  shall  be  printed ;  and  such 
orders,  rules,  and  bye-laws,  and  the  several  alterations  and  amendments 
made  therein,  and  the  repeal  thereof  respectively,  shall  also  be  made 
public  in  such  other  manner  as  the  said  court  of  lord  mayor  and 
aldermen  shall  think  proper,  and  shall  from  time  to  time  order  and 
direct." 

Sect.  43.  "  All  coals,  cinders,  and  culm  which  shall  be  sold  from  and 
out  of  any  ship  or  vessel  in  the  port  of  London,  or  at  any  place  within 
the  cities  of  London  and  Westminster,  or  within  the  distance  of  twenty-! 
five  miles  from  the  General  Post  Office  in  the  city  of  London,  shall  be 
sold  by  weight  and  not  by  measure."  The  5  &  6  Will.  IV.  c.  63,  ante, 
778,  extends  this  provision  to  all  places. 

Sect.  45.  "  Any  seller  or  sellers  of,  or  dealer  or  dealers  in,  coals  who 
shall  knowingly  sell  one  sort  of  coals  for  and  as  a  sort  which  they  really 
are  not,  within  the  said  port  of  London,  or  at  any  place  within  the  cities 
of  London  and  Westminster,  or  within  the  distance  of  twenty-iive  miles 
from  the  post-office  aforesaid,  every  such  seller  or  sellers  of,  or  dealer 
or  dealers  in,  coals,  shall  forfeit  and  pay  for  every  such  offence  the  sum 
of  ten  pounds  per  ton  for  every  ton  of  coals  so  sold,  and  so  in  proportion 
for  any  smaller  quantity;  and  such  seller  or  sellers  of,  or  dealer  or 
dealers  in,  coals  shall  not  be  subject  or  liable  to  any  penalty  imposed 
by  the  said  Act  of  the  ninth  year  of  the  reign  of  Queen  Anne,  or  by  the 
3  Geo.  II.  c.  26,  on  every  person  who  shall  knowingly  sell  one  sort  of 
coals  for  and  as  a  sort  which  they  really  are  not :  provided  always, 
that  no  seller  or  sellers  of,  or  dealer  or  dealers  in,  coals  shall  be  subject 
to  such  penalty  for  or  in  respect  of  any  number  of  tons  exceeding 
twenty-five  tons  for  the  same  offence."  (as) 

If  several  tons  of  coals  of  the  wrong  sort  are  sold  under  this  section, 
and  the  aggregate  penalty  exceed  twenty-five  pounds,  it  seems  that  the 
matter  would  not  be  within  the  jurisdiction  of  the  justice  under  the 
77th  section,  but  for  an  action  under  the  85th  section.  (Reave  v.  Poole, 
AB.dbG.  155 ;  Collins. v.  Sopwood,  15  M.  &  W.  459.) 

Sect.  47,  relating  to  the  seller's  ticket  to  be  sent  with  coals,  is  now 
repealed,  and  other  provisions  substituted  by  the  1  &  2  Vict.  c.  ci.  s.  2, 
post,  793. 

Sect.  48.  "  Coals  sold  from  any  lighter,  barge,  or  other  craft,  or  firom 
any  wharf,  warehouse,  or  other  place  within  the  cities  of  London  and 
Westminster,  or  within  the  distance  of  twenty-five  miles  from  the  post- 
office  aforesaid,  in  any  quantity  exceeding  five  hundred  and  sixty 
pounds,  except  coals  carried  and  delivered  in  bulk  as  hereinafter 
mentioned,  shall  be  carried  and  delivered  to  the  respective  purchasers 
thereof  in  sacks,  each  sack  containing  either  one  hundred  and  twelve 
pounds,  or  two  hundred  and  twenty-four  pounds  net :  provided  always, 
that  coals  delivered  by  gang  labour  may  be  conveyed  in  sacks  contain- 


781 

2.  Regula- 
tions, (ho.  in 
London,  die. 


Bye-laws  to  bo 
printed  and 
pnblislied. 


Coals  shall  be 
sold  by  weight. 


For  preventing 
the  sale  of  one 
sort  of  coals  for 
anocher. 


Goals  to  be 
delivered  ia 
sacks  containing 
a  certain 
quantity. 


(a)  In  sect.  32  of  the  repealed  Act, 
47  Geo.  III.  c.  Ixviii.,  the  point  from 
which  the  twenty-five  miles  were  to 
be  measured  was  the  Eoyal  Exchange, 
and  the  penalty  of  twenty  pounds  a 


chaldron.  Under  the  3  Geo.  IV.  c. 
26,  ».  i,  this  offence  was  not  complete 
by  contracting  for  the  coals  without 
delivery.  (Butterjield,  qui  tarn,  cfcc.  v. 
Windle  and  another,  i  East,  385.) 
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required. 


ing  any  weight ;  anythiug  herein  contained  to  the  contrary  thereof  not- 
■withstanding  "  (a). 

Sect.  49.  "Provided  always,  that  any  coals  sold  from  any  ship, 
lighter,  barge,  or  other  craft,  or  from  any  wharf,  or  place  within  the 
cities  of  London  and  Westminster,  or  within  the  distance  of  twenty- 
five  miles  from  the  post-ofEice  aforesaid,  in  any  quantity  exceeding  five 
hundred  and  sixty  pounds,  may  be  carried  and  delivered  to  the  respec- 
tive purchasers  thereof,  if  they  think  fit,  in  bulk  in  carts  or  other 
carriages,  or  in  any  lighter,  barge,  or  other  craft :  provided  also,  that  in 
every  case  where  any  such  coals  shall  be  carried  and  delivered  in  any  cart 
or  other  carriage  in  bulk  as  aforesaid,  the  weight  of  such  cart  or  other 
carriage,  as  well  as  of  the  coals  contained  therein,  shall  be  previously 
ascertained  by  a  weighing  machine  fixed  for  that  purpose  on  the  wharf 
or  place  from  which  the  coals  shall  be  brought ;  and  the  seller's  ticket 
shall,  in  such  cases,  state  the  weight  of  the  cart  or  other  carriage,  as 
well  as  the  weight  of  the  coals  contained  therein ;  and  if  any  sellers  or 
dealers  in  coals  shall  carry  or  deliver  to  the  purchaser  or  purchasers,  by 
any  cart  or  other  carriage,  any  quantity  of  coals  exceeding  five  hundred 
and  sixty  pounds  in  bulk,  without  having  a  weighing  machine  fixed  up 
on  his  wharf  or  place,  or  without  having  previously  ascertained  by  such 
weighing  machine  the  weight  of  the  cart  or  other  carriage,  and  the 
weight  of  the  coals  contained  therein,  then  and  in  every  such  case  such 
seller  or  dealer  shall  for  every  such  olfence  forfeit  and  pay  any  sum  not 
exceeding  fifty  pounds." 

Sect.  50.  "The  carman  or  driver  of  any  cart,  waggon,  or  other  car- 
riage in  which  any  coals  exceeding  in  quantity  five  hundred  and  sixty 
pounds  shall  be  carried  in  bulk,  for  delivery  to  the  purchaser  or  pur- 
chasers thereof,  from  any  ship,  lighter,  barge,  or  other  craft,  or  any 
wharf,  warehouse,  or  other  place  within  the  cities  of  London  and 
Westminster,  or  within  the  distance  of  twenty-five  miles  from  the  post- 
ofiice  aforesaid,  shall  (in  case  he  shall  be  required  so  to  do  by  the 
purchaser  or  purchasers  of  such  coals,  or  his,  her,  or  their  servant  or 
servants,  or  other  person  or  persons  acting  on  the  behalf  of  such  pur- 
chaser or  purchasers)  weigh  the  waggon  or  other  carriage,  with  the 
coals  therein,  at  any  public  weighing  machine  for  carts  or  other 
carriages  which  may  be  situate  on  the  road  between  the  place  from 
which  the  coals  shall  be  brought  and  the  place  of  delivery,  or  at  any 
point  within  the  distance  of  one  hundred  yards  from  any  part  of  such 
road  ;  and  such  carman  or  driver  is  also  hereby  directed  (in  case  he 
shall  be  requu'ed  so  to  do  by  the  purchaser  or  purchasers,  or  any  such 
other  person  or  persons  as  aforesaid)  to  weigh  in  like  manner  the  cart  ■ 
waggon,  or  other  carriage,  without  the  coals,  at  any  public  weighing 
machine  for  carts  or  carriages  which  may  be  situate  as  aforesaid  ;  and 
if  any  such  carman  or  driver  shall  neglect  or  refuse,  when  so  required 
as  aforesaid,  to  weigh  the  cart,  waggon,  or  other  carriage,  either  with  or 
without  the  coals,  at  any  public  weighing  machine  for  carts  and  carriages 
which  may  be  situate  as  aforesaid,  such  carman  or  driver  shall  for  every 
such  ofience  forfeit  any  sum  not  exceeding  ten  pounds  :  provided  always 
that  no  carman  or  driver  shall  be  compelled  or  obliged  to  weigh  the 
cart,  waggon,  or  other  carriage,  without  the  coals,  until  after  the  same 
shall  have  been  delivered,  and  that  no  such  carman  or  driver  shall  be 
obliged  to  go  back  or  return  to  any  such  public  weighing  machine  as 
aforesaid,  for  the  purpose  of  weighing  the  cart,  waggon,  or  other 
carriage,  either  with  or  without  the  coals,  after  he  shall  have  passed 
the  same." 


(a)  Where  the  amount  of  coals  sold 
is  less  than  five  hundred  and  sixty 
pounds,  it  may  be  delivered  either  in 
sacks  or  in  bulk,  as  the  provisions  of 


this  and  the  next  section  only  apply 
to  cases  where  the  amount  is  exceeding 
five  hundred  and  sixty  pounds.  (Dml. 
on  Goal  Act,  19,  n.) 
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Sect.  51.  "  If  in  any  case  where  any  coals  shall  he  delivered  in  hulk 
to  the  purchaser  or  purchasers  thereof,  from  any  ship,  lighter,  barge, 
or  other  craft,  or  from  any  wharf,  warehouse,  or  other  place  within  the 
cities  of  London  and  Westminster,  or  within  the  distance  of  twenty-five 
miles  from  the  post-office  aforesaid,  a  less  quantity  shall  be  delivered 
than  shall  be  expressed  in  the  tickets  to  be  delivered  therewith  as  afore- 
said, the  seller  or  sellers  shall  for  every  such  oifence  forfeit  any  sum  not 
exceeding  ten  pounds ;  and  if  the  deficiency  shall  exceed  two  hundred 
and  twenty-four  pounds,  the  seller  or  sellers  shall  forfeit  any  sum  not 
exceeding  fifty  pounds." 

Sect.  52.  "  If  any  carman  or  driver  of  any  cart,  waggon,  or  other 
carriage  laden  with  coals  for  sale,  or  to  be  delivered  to  the  purchaser 
or  purchasers  thereof,  by  any  seller  or  sellers  of,  or  dealer  or  dealers  in, 
or  carrier  or  carriers  of  coals  from  any  ship,  lighter,  barge,  or  other 
craft,  or  from  any  wharf,  warehouse,  or  other  place  within  the  said  port 
of  London,  or  within  the  cities  of  London  and  Westminster,  or  within 
the  distance  of  twenty-five  miles  from  the  post-office  aforesaid,  shall 
not  have  placed  in,  on,  or  under  his  cart,  waggon,  or  carriage,  a  perfect 
weighing  machine  marked  at  Guildhall,  London,  by  the  proper  officer 
there,  for  which  the  sum  of  two  shillings  and  sixpence  shall  be  paid, 
and  no  more  (which  machine  shall  be  of  the  form,  size,  and  demensions 
of  the  machine  approved  by  the  lord  high  treasurer,  or  any  three  or 
more  of  the  lords  commissioners  of  his  Majesty's  treasury,  and  deposited 
at  the  office  of  the  hall  keeper  of  the  city  of  London,  to  which  any  per- 
son shall  have  access  between  the  hours  of  ten  in  the  morning  and  two 
in  the  afternoon,  and  shall  be  provided  by  the  seller  or  sellers,  dealer 
or  dealers  in,  or  carrier  or  carriers  of  such  coals),  then  and  in  every  such 
case  every  such  carman  or  driver  of  such  cart,  waggon,  or  other  carriage 
not  having  such  machine  so  placed  therein,  thereon,  or  thereunder, 
shall  for  every  such  offence  forfeit  and  pay  any  sum  not  exceeding  ten 
pounds ;  and  the  seller  or  sellers  of,  or  dealer  or  dealers  in,  or  carrier 
or  carriei's  of  such  coals,  shall  forfeit  and  pay  any  sum  not  exceeding 
twenty  pounds  :  provided  always,  that  coals  which  shall  be  carried  or 
conveyed  in  bulk,  or  in  any  cart,  waggon,  or  other  carriage  belonging 
to  the  purchaser  or  purchasers  of  such  coals,  may  be  so  carried  or  con- 
veyed without  the  carman  being  obliged  to  carry  a  weighing  machine 
therewith,  or  any  person  or  persons  being  subject  or  liable  to  any  penalty 
or  penalties  in  respect  thereof."  (As  to  what  is  a  weighing  machine 
within  this  section,  and  as  to  the  penalty  for  carrying  an  improper  one, 
see  1  &  2  Vict.  c.  ci.  s.  5,  post,  795.) 

Sect.  53.  "  If  at  any  time  or  times  it  shall  appear  to  the  said  mayor, 
aldermen,  and  commons,  in  common  council  assembled,  that  a  weighing 
machine  may  be  made  upon  a  better  or  more  convenient  principle  or 
mode  of  construction  than  the  machine  for  the  time  being  deposited  at 
the  office  of  the  hall  keeper  of  the  said  city,  they  may,  with  the  consent 
of  the  lord  high  treasurer,  or  any  three  or  more  of  the  lords  commis- 
sioners of  his  Majesty's  treasury,  cavise  a  machine  according  to  such 
better  or  more  convenient  principle  or  mode  of  construction  to  be  de- 
posited in  the  said  office  of  the  hall  keeper,  in  lieu  of  the  machine  for 
the  time  being  deposited  there,  and  shall  cause  notice  of  the  deposit  of 
such  new  machine  to  be  given  by  advertisement  in  the  London  Oazette  ; 
and  until  the  expiration  of  three  calendar  months  next  after  such  adver- 
tisement the  machine  to  be  placed  and  carried  as  aforesaid  in  any  cart, 
waggon,  or  carriage,  may  be  either  similar  to  such  new  machine,  or 
similar  to  the  machine  in  lieu  of  which  the  same  shall  have  been  de- 
posited ;  and  after  the  expiration  of  such  three  calendar  months  the 
machine  to  be  placed  and  carried  as  aforesaid  shall  be  similar  to  such 
new  machine." 

Sect.  54.  "  Provided  always,  that  the  carman  or  driver  of  any  cart, 
waggon,  or  other  carriage  in  which  coals  shall  be  carried  in  sacks  for 
delivery  to  the  purchaser  or  purchasers  thereof,  from  any  ship,  lighter. 
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barge,  or  other  craft,  or  from  any  wharf,  warehouse,  or  other  places 
within  the  cities  of  London  and  Westminster,  or  within  the  distance  of 
twenty-five  miles  from  the  post-office  aforesaid,  shall  and  he  is  hereby 
directed  to  weigh,  if  he  shall  be  required  so  to  do,  any  one  or  more  of 
the  sacks  contained  in  any  such  cart,  waggon,  or  other  carriage/,  which 
may  be  chosen  by  the  purchaser  or  purchasers  of  the  said  coals,  or  Ma, 
her,  or  their  servant  or  servants,  or  other  person  or  persons  acting 
on  the  behalf  of  such  purchaser  or  purchasers,  with  the  coals  therein, 
and  also  afterwards  to  weigh  in  like  manner  such  sack  without  any 
coals  therein." 

Sect.  65.  "  If  any  carman  or  driver  of  any  cart  or  waggon  or  other 
carriage  in  which  coals  shall  be  carried  in  sacks  for  delivery  to  the 
purchaser  or  purchasers  thereof,  from  any  ship,  vessel,  lighter,  barge,  or 
other  craft,  or  from  any  wharf,  warehouse,  or  other  place  within  the 
cities  of  London  and  Westminster,  or  within  the  distance  of  twenty-five 
miles  from  the  post-office  aforesaid,  shall  neglect  or  refuse  to  weigh-by 
the  said  machine  any  such  sack  or  sacks  of  coals  in  manner  hereinbefore 
directed,  when  thereunto  required  by  the  purchaser  or  purchasers  of 
such  coals,  or  by  his,  her,  or  their  servant  or  servants,  or  other  person 
or  persons  acting  by,  for,  or  under  the  authority  of  such  purchaser  or 
purchasers,  or  if  any  such  carman  or  driver  shall  drive  away,  or  permit 
or  suffer  the  said  cart,  waggon,  or  other  carriage  to  be  driven  away, 
without  weighing  in  manner  herein  directed  the  said  sack  or  sacks  of 
coals,  or  shall  hinder,  obstruct,  or  otherwise  prevent  the  purchaser  or 
purchasers  of  such  coals,  or  his,  her,  or  their  servant,  or  any  other  per- 
son or  persons  whomsoever,  from  examining  the  said  machine,  or 
weighing  all  or  any  of  the  sack  or  sacks  of  coals  in  such  his  cart,  waggon, 
or  other  carriage,  then  and  in  every  such  case  every  such  carman  or 
driver  so  offending  shall  for  every  such  offence  forfeit  and  pay  any  sum 
not  exceeding  twenty  pounds  nor  less  than  five  pounds."  (This  section 
is  now  repealed,  so  far  as  it  imposes  a  penalty  on  the  carman  for  pre- 
venting any  person  other  than  the  purchaser  or  his  servant  from  exa- 
mining the  machine.   -(1  &  2  Vict.  c.  ci.  s.  6,^osi,  795.) 

Sect.  56.  "  Provided  always,  that  if  any  purchaser  or  purchasers,  or 
his,  her,  or  their  servant  or  servants,  or  any  other  person  or  persons 
acting  by,  for,  or  under  the  authority  of  such  purchaser  or  purchasers, 
who  shall  require  any  sack  or  sacks  of  coals  to  be  weighed  as  aforesaid, 
shall  find  the  coals  therein  to  be  deficient  in  weight,  and  shall  signify 
to  the  carman  or  other  person  attending  such  cart,  waggon,  or  other 
carriage,  his,  her,  or  their  desire  to  have  all  the  coals  contained  in  such 
cart,  waggon,  or  other  carriage,  or  any  part  of  such  coals,  weighed  or 
re-weighed  in  the  presence  of  some  constable,  police  officer,  or  other 
indifferent  and  credible  person,  then  and  in  every  such  case  the  carman 
or  driver  of  such  cart,  waggon,  or  other  carriage  in  which  such  coals 
shall  be  brought,  shall  and  he  is  hereby  required  to  continue  and  remain 
at  or  before  the  house,  lodging,  or  other  premises  of  the  purchaser  or 
purchasers  of  such  coals,  with  such  coals,  and  the  cart,  waggon,  or  other 
carriage,  until  such  coals  are  weighed  ;  and  if  any  such  carman  or  driver 
shall  drive  away,  or  permit  or  suffer  to  be  driven  away,  such  cart, 
waggon,  or  other  carriage,  before  the  coals  contained  therein  shall  be 
weighed,  without  the  consent  of  the  purchaser  or  purchasers  thereof, 
or  his,  her,  or  their  servant  or  servants,  or  such  other  person  or  persons 
as  aforesaid,  then  and  in  every  such  case  such  carman  or  driver  shall  for 
every  such  offence  forfeit  and  pay  any  sum  not  exceeding  twenty  pounds." 
Sect.  57.  "  Such  purchaser  or  purchasers,  or  his,  her,  or  their  servant 
or  servants,  or  other  person  or  persons  as  aforesaid,  so  desiring  such 
coals  contained  in  such  cart,  waggon,  or  other  carriage  to  be  weighed, 
shall,  and  he,  she,  or  they,  is  and  are  hereby  required  to  procure  the 
attendance  of  some  constable,  police  officer,  or  other  indifferent  and 
credible  person,  to  be  present  at  the  weighing  of  such  coals  ;  and  all  the 
said  sacks,  both  with  and  without  the  coals  therein,  shall  accordingly  be 
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weighed  ■with  the  said  machine  by  the  carman  or  other  person  attending  2.  Regula- 
such  cart,  waggon,  or  other  carriage,  in  the  presence  of  the  purchaser  tions,  <&o.,  in 
or  purchasers  of  the  said  coals,  or  of  his,  her,  or  their  agent  or  servant,     London,  dbc. 

agents  or  servants,  if  they  or  any  of  them  shall  attend  to  see  the  same    

weighed,  and  of  such  constable,  police  officer,  or  other  person  ;  and  in 

case  such  purchaser  or  purchasers,  or  his,  her,  or  their  agent  or  servant, 

agents  or  servants,  shall  not  attend  for  the  purpose  of  seeing  such  coals 

so  weighed,  then  such  carman  or  other  person  shall  proceed  in  the 

weighing  of  such  sacks  in  his,  her,  or  their  absence  ;  and  in  case  such 

carman  or  other  person  shall  refuse  or  neglect  to  weigh  such  sacks,  or 

any  of  them,  in  manner  aforesaid,  he  shall  forfeit  and  pay  for  such 

offence  any  sum  not  exceeding  ten  pounds ;  and  the  constable,  police  Penalty  for  not 

officer,  or  any  other  person  who  may  be  present,  may  weigh  the  said  t^'5'S'»'°s- 

sacks  or  any  of  them  as  aforesaid  ;  and  in  case,  upon  the  weighing  of 

any  such  sack,  it  shall  happen  that  any  sack  or  sacks  shall  not  contain 

either  one  hundred  and  twelve  pounds  or  two  hundred  and  twenty-four 

pounds  net  of  coals,  as  the  case  may  be,  then  and  in  every  such  case   for  short  weight. 

the  seller  or  sellers  of  such  coals  shall  for  every  such  sack  of  coals  that 

shall  be  so  found  deficient  forfeit  and  pay  any  sum  not  exceeding  five 

pounds." 

In  a  qui  tarn  action  under  this  section,  for  delivering  coals  short  of 
weight,  the  declaration  must  aver  that  the  coals  were  carried  for  de- 
livery from  a  ship,  wharf,  &c.,  or  place  in  London  or  Westminster,  or 
within  twenty-five  miles  of  the  General  Post-office  in  London,  and  it  is 
not  sufficient  to  allege  that  they  were  sold  and  delivered  at  such  place. 
{Friend  v.  Butterfield,  11  A.  S  E.  838.)  Where  a  defendant  delivered 
twenty  sacks  under  one  contract,  of  which  seventeen  were  found  defi-  Cumulative 
cient  in  weight,  it  was  held  that  one  offence  and  not  seventeen  offences  ^  ^' 
had  been  committed,  and  one  penalty  of  eighty-five  pounds,  and  not 
seventeen  of  five  pounds  each  had  been  incurred,  and  therefore  that  it 
was  not  a  matter  within  the  jurisdiction  of  the  justice  under  the  77th 
section,  but  for  an  action  under  the  85th  section.  {Gollins  v.  Hopwood, 
15  M.&W.  459.) 

Sect.  58.  "  All  coals  sold  in  any  quantity  less  than  five  hundred  and  No  quantity  lesa 
sixty  pounds,  or  in  the  quantity  of  five  hundred  and  sixty  pounds,  from  ^eiVt^V°''i"'t 
any  place,  or  from  any  cart  or  other  carriage,  within  the  cities  of  London   be  ?old  without  ° 
and  Westminster,  or  within  the  distance  of  twenty-five  miles  from  the  Mng  weighed. 
post-office  aforesaid,  shall  be  weighed  previous  to  being  delivered  to  the 
purchaser  or  purchasers  of  such  coals,  and  also,  if  required  by  such  purchaser 
or  purchasers,  or  his,  her,  or  their  agent  or  servant  in  the  presence  of  such 
purchaser  or  purchasers,  or  his,  her,  or  their  agent  or  servant ;  and  if 
any  seller  or  dealer  in  coals  shall  deliver  to  the  purchaser  or  purchasers 
thereof,  within  the  cities  of  London  and  Westminster,  or  within  the 
distance  of  twenty-five  miles  from  the  post-office  aforesaid,  any  quantity 
of  coals  less  than  five  hundred  and  sixty  pounds,  or  the  quantity  of  five 
hundred  and  sixty  pounds,  without  previously  weighing  the  same,  and 
also,  if  required  by  such  purchaser  or  purchasers,  or  his,  her,  or  their 
agent  or  servant,  in  the  presence  of  such  purchaser  or  purchasers,  or 
his,  her,  or  their  agent  or  servant,  then  and  in  every  such  case  such 
seller  or  dealer  shall  for  every  such  offence  forfeit  and  pay  any  sum  not 
exceeding  five  pounds." 

Sect.  59.  "  A  proper  machine  or  proper  scales  and  weights  for  weighing  Weighing 
coals  shall  be  kept  at  every  watch-house  or  police  station,  or  at  any  other  S'^'?'?^^  *t°^° 
place  or  places  which  shall  from  time  to  time  be  appointed  by  any  two   housed  aid  police 
or  more  of  his  Majesty's  justices  of  the  peace  for  the  said  cities  or  stations. 
counties,  within  the  cities  of  London  and  Westminster,  or  within  the 
distance  of  twenty-five  miles  from  the  post-office  aforesaid  ;   and  the 
same,  shall  be  provided  and  kept  in  repair  from  time  to  time  by  the 
overseers  of  the  poor  of  the  township,  parish,  precinct,  or  place  in  which 
such  watch-house,  station,  or  such  other  place  or  places  as  aforesaid, 
shall  be  situate,  out  of  the  rate  for  the  relief  of  the  poor  of  such  town- 
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ship,  parisli,  precinct,  or  place,  and  shall  and  may  be  used  at  any  time 
or  times  for  weighing,  in  such  township,  parish,  precinct,  or  place,  any 
coals  respecting  which  there  may  be  any  dispute  ;  and  in  case  the  over- 
seers of  any  such  township,  parish,  precinct,  or  place  shall  not  provide 
and  send  to  such  watch-house,  station,  or  such  other  place  or  places  as 
aforesaid,  such  a  machine,  on  or  before  the  first  day  of  January  after 
the  passing  of  this  Act,  or  if  such  overseer  shall  no:f  cause  such  machine 
to  be  repaired  or  a  new  machine  to  be  provided  within  seven  days  after 
notice  of  the  want  thereof  in  writing  shall  have  been  given  to  them,  or 
left  at  their  usual  places  of  abode,  by  any  police  officer,  or  any  inhabi- 
tant of  such  township,  parish,  precinct,  or  place,  such  overseer  shall 
for  every  such  offence  forfeit  and  pay  any  sum  not  exceeding  ten 
pounds." 

Certain  rates  and  duties  were  granted  for  seven  years,  and  made 
recoverable  by  ss.  60-68. 

Sect.  69.  "  The  rates  or  duties  of  one  penny  and  twelve-pence  per  ton 
on  coals,  cinders,  and  culm,  made  payable  by  this  Act,  shall  be  paid  by 
every  owner  or  master  or  other  person  having  the  command  or  charge 
of  the  ship  or  other  vessel  laden  with  such  coals,  cinders,  or  culm,  or 
by  the  factor  thereof,  before  bulk  shall  be  broken,  or  any  of  such  coals, 
cinders,  or  culm  in  such  ship  or  vessel  shall  be  unladen,  and  the  same 
shall  be  paid  at  the  said  coal  market  for  the  time  being,  to  one  of  the 
clerks  of  the  said  market ;  and  the  certificate  or  certificates  of  any  clerk 
of  the  coal  market,  that  the  rates  or  duties  on  the  coals,  cinders,  or 
culm  in  any  ship  or  vessel  have  been  paid,  shall  be  an  effectual  dis- 
charge for  the  same ;  and  if  any  of  the  said  clerks  shall  refuse,  on 
demand,  to  receive  the  said  rates  or  duties,  or  to  give  a  certificate  for 
the  same,  without  fee  or  reward,  such  clerk  shall  for  every  such  offence 
forfeit  any  sum  not  exceeding  ten  pounds." 

Sect.  70.  "If  the  bulk  of  any  ship  or  vessel  laden  with  coals,  cinders, 
or  culm  liable  to  the  duties  hereby  imposed,  shall  be  broken,  or  any  of 
such  coals,  cinders,  or  culm,  shall  be  unladen,  before  the  rates  or  duties 
made  payable  by  this  Act  shall  have  been  paid,  the  master  or  owner  of 
such  ship  or  vessel  shall  for  every  such  offence  forfeit  and  pay  any  sum 
not  exceeding  twenty-five  pounds." 

Sect.  71.  "  And  to  the  intent  that  the  rates  or  duties  aforesaid  may 
be  duly  accounted  for  and  paid,  be  it  further  enacted,  that  no  collector 
or  otlier  officer  of  his  Majesty's  customs  shall  on  any  pretence  whatever 
cancel  any  bond  which  shall  have  been  entered  into  by  the  master  or 
owner  or  other  person  having  the  command  or  charge  of  any  ship  or 
other  vessel  which  shall  have  been  laden  with  coals,  cinders,  or  culm 
liable  to  the  duties  hereby  imposed,  unless  and  until  a  return  has  been 
made  by  the  clerk  of  the  coal  market  to  the  coast  office  at  the  custom 
house,  London,  that  the  owner,  master,  or  other  person,  having  the 
command  or  charge  of  such  ship  or  other  vessel,  has  paid  the  rates  or 
duties  by  this  Act  imposed ;.  and  the  clerk  of  the  coal  market  shall, 
within  seven  days  after  the  said  rates  or  duties  have  been  paid  upon 
any  such  ship  or  vessel,  transmit  to  the  said  coast  office  a  return  stating 
the  name  of  the  ship  and  the  number  of  tons  upon  which  the  said  rates 
or  duties  have  been  paid,  upon  pain  of  forfeiting  for  every  such  offence 
any  sum  not  exceeding  twenty-five  pounds." 

Sect.  72.  "And  to  the  intent  that  the  rates  and  duties  imposed  by 
this  Act  may  be  more  effectually  collected  and  levied,  be  it  enacted, 
that  in  case  any  owner  or  master,  or  any  other  person  having  the  com- 
mand or  charge  of  any  ship  or  other  vessel  shall  neglect  to  pay  the 
same,  it  shall  be  lawful  for  any  other  person  or  persons,  appointed  for 
that  purpose  by  the  said  mayor,  aldermen,  and  commons,  in  common 
council  assembled,  to  go  on  board  such  ship  or  other  vessel  to  demand, 
collect,  and  receive  the  said  rates  or  duties,  and  on  non-payment  thereof, 
to  take  and  distrain  any  such  ship  or  other  vessel,  and  all  the  tackle, 
apparel,  and  furniture  thereto  belonging,  or  any  part  thereof,  and  all  or 


II.J 


ffioals. 


any  part  of  the  coals,  cinders,  or  culm  in  respect  whereof  such  rates  or 
duties  shall  be  payable,  either  on  board  such  ship  or  other  vessel,  or  on 
land,  and  the  same  to  retain  until  the  respective  rates  or  duties  shall 
be  satisfied  and  paid ;  and  in  case  of  any  neglect  or  default  in  payment 
of  the  said  rates  or  duties  for  the  space  of  five  days  after  any  distress  or 
distresses  so  made  or  taken,  that  then  it  shall  be  lawful  for  the  said 
person  or  persons'  appointed  as  aforesaid,  to  cause  the  same  to  be 
appraised  by  two  or  more  sworn  appraisers  or  other  sufficient  persons, 
and  afterwards  to  sell  the  said  distress  or  distresses,  and  out  of  the 
produce  of  the  sale  thereof  to  satisfy  themselves  or  himself,  as  well  for 
and  in  respect  of  their  or  his  reasonable  charges  in  taking,  keeping, 
appraising,  and  selling  the  same,  as  also  for  or  in  respect  of  the  said 
rates  and  duties  and  every  of  them,  rendering  the  overplus  (if  any  such 
there  be)  to  the  owner,  upon  demand ;  and  it  shall  be  lawful  for  the 
said  mayor  and  commonalty  and  citizens,  in  case  of  non-payment  of  the 
rates  and  duties  as  aforesaid,  instead  of  recovering  the  same  in  manner 
aforesaid,  or,  in  case  the  whole  thereof  shall  not  be  so  recovered,  to 
proceed  for  the  recovery  of  the  san),e,  or  so  much  thereof  as  shall  not  be 
so  recovered,  by  action  of  debt  or  on  the  case  in  any  court  of  record  at 
Westminster." 

Sect.  73.  "If  any  master,  owner,  or  other  person  having  the  com- 
mand or  charge  of  any  ship  or  other  Vessel,  or  the  owner  or  factor  of 
any  coals,  cinders,  or  culm,  shall  by  any  means  whatsoever  at  any  time 
or  times  elude,  evade,  or  avoid  the  payment  of  the  raj;es  or  duties 
hereby  made  payable  in  respect  thereof,  or  any  part  of  the  same,  every 
person  eluding,  evading,  or  avoiding  payment  as  aforesaid,  shall  forfeit 
and  pay  to  the  said  mayor  and  commonalty  and  citizens,  a  sum  equal  to 
the  amount  of  such  rates  and  duties,  and  shall  also  stand  charged  with 
and  be  liable  to  the  payment  of  the  said  rates  and  duties ;  which  rates 
and  duties,  as  well  as  the  forfeiture  incurred  by  having  eluded,  evaded, 
or  avoided  the  payment  thereof,  shall  and  may  be  recovered  from  such 
master  or  owner  or  factor,  or  such  person  having  such  command  or 
charge  respectively,  at  any  time  or  times  either  by  the  means  herein- 
before prescribed  for  the  levying  the  said  rates  or  duties,  and  by  the 
same  method,  or  in  such  manner  as  is  hereinafter  directed  for  levying 
and  recovering  the  fines,  forfeitures,  and  penalties  imposed  by  this  Act, 
and  with  the  like  costs." 

Sect.  74.  "  In  order  to  prevent  any  trouble  in  ascertaining  the  quantity 
of  coals,  cinders,  or  culm  contained  in  any  ship  or  vessel,  it  shall  be 
lawful  for  the  said  mayor,  aldermen,  and  commons  of  the  city  of 
London,  in  common  council  assembled,  or  any  committee  or  committees 
appointed  by  them,  to  agree  and  compound  with  the  master,  owner,  or 
agent  of  any  such  ship  or  other  vessel,  that  the  same  shall  on  any 
voyage  or  voyages,  with  respect  to  the  rates  or  duties  hereby  made 
payable,  be  considered  to  contain  such  number  of  tons  of  coal."?,  cinders, 
or  culm  as  the  said  mayor,  aldermen,  and  commons,  in  common  council 
assembled,  or  such  committee  or  committees,  upon  consideration,  shall 
think  reasonable ;  and  a  certificate  of  such  composition,  signed  by  the 
town  clerk  of  the  said  city  for  the  time  being,  expressing  the  number 
of  tons  of  coals,  cinders,  or  culm  agreed  to  be  considered  to  be  contained 
in  such  ship  or  vessel,  in  respect  of  which  the  rates  or  duties  imposed 
by  this  Act  shall  be  payable,  shall  be  given  to  the  master  or  owner  of 
such  ship  or  vessel :  pi-ovided  always,  that  if  any  such  ship  or  other 
vessel  shall,  after  such  composition,  be  enlarged,  repaired,  altered,  or 
varied,  whereby  or  by  means  whereof  a  lai-ger  quantity  of  coal  can  be 
carried  in  such  ship  or  vessel,  such  composition  shall  be  void ;  and  if 
the  master  or  owner  of  any  such  ship  or  other  vessel  shall  omit  to  give 
notice  to  the  clerk  of  the  coal  market  of  any  such  enlargement,  repara- 
tion, alteration,  or  variation  as  aforesaid,  or  shall  pay  the  amount  of 
such  composition  as  if  no  such  enlargement,  reparation,  alteration,  or 
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2.  Begula- 
iions,  (EC,  in 
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Persona  evading 
payment  of  duties 
to  remain  liable, 
and  also  to  forfeit 
a  sum  equal 
tliereto. 


Owners  of  ships 
may  compound 
for  the  number  of 
tons  in  respect  of 
"which  the  duties 
shall  be  paid. 
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Provision  in  case 
of  loss  of 
certificate,  or  of 
ship's  destination 
being  changed. 


variation  had  been  made,  he  shall  for  every  such  offence  forfeit  and  pay 
any  sum  not  exceeding  fifty  pounds." 

Sect.  75.  "  Every  fitter  or  other  person  vending  or  delivering  coals 
for  the  port  of  London  shall  send,  in  a  letter  directed  to  the  clerk  of 
the  coal  market,  and  put  into  the  General  Post-office  on  the  day  on 
which  the  ship  or  vessel  containing  any  coals  shall  sail  on  any  such 
voyage,  or  shall  give  to  the  shipmaster  of  such  ship  or  vessel,  before 
the  same  shall  sail  on  every  or  any  such  voyage,  a  certificate  signed  by 
such  fitter,  containing  the  day  of  the  month  and  year  of  such  loading, 
the  master's  and  ship's  names,  and  the  quantity  of  tons,  and  the  usual 
names  of  the  several  and  respective  collieries  out  of  which  the  said  coals 
are  and  shall  be  wrought  and  gotten,  and  the  price  paid  by  the  master 
or  masters  for  each  and  every  sort  of  coals  that  each  and  every  fitter 
or  other  person  vending  or  delivering  coals  as  aforesaid,  his  or  their- 
agent  or  servant,  hath  sold  and  loaded  on  board  each  and  every  ship  . 
or  vessel ;  and  in  case  any  person  or  persons  omit  or  refuse  to  give 
such  certificate  as  aforesaid,  or  shall  give  or  make  any  false  certificate, 
every  person  so  offending  shall  for  every  such  offence  forfeit  and  pay 
the  sum  of  one  hundred  pounds  (a)f  and  where  such  certificate  shall  be 
given  to  the  shipmaster,  he  shall  upon  the  arrival  of  the  said  ship  or 
vessel  at  the  port  of  London,  deliver  or  cause  to  be  delivered  such 
certificate  at  the  ofGlce  of  the  clerk  of  the  coal  market  [and  every  fitter 
who  shall  send  or  give  any  such  certificate  as  aforesaid  shall,  on  or 
before  the  expiration  of  three  calendar  months  next  after  the  same 
shall  have  been  given,  send,  in  a  letter  directed  to  the  said  clerk  of  the 
coal  market,  and  put  into  the  General  Post-office,  or  delivered  at  the 
office  of  the  said  clerk  of  the  coal  market,  an  affidavit  according  to  the 
form  in  the  schedule  to  this  Act  annexed,  sworn  by  him  before  one  of 
his  Majesty's  justices  of  the  peace  (and  which  oath  any  such  justice  is 
hereby  authorized  to  administer'),  in  which  affidavit  such  fitter  shall 
verify  such  certificate  alone  or  together  with  any  other  certificates 
which  may  have  been  sent  or  given  by  him  in  the  meantime  ;  and  in 
case  it  shall  happen  that  such  fitter's  certificate  shall  at  any  time  be 
accidentally  lost,  or  in  ease  any  such  ship  or  vessel  shall  have  been 
originally  loaded  or  entered  outwards  for  exportation,  and  shall  after- 
wards change  her  destination,  and  arrive  or  come  into  the  port  of 
London  without  any  such  fitter's  certificate  having  been  obtamed  or 
provided,  then  and  in  either  of  such  last-mentioned  oases,  each  and 
every  master  of  such  ship  or  vessel  shall  deliver  or  cause  to  be  delivered 
a  like  account  of  the  quantity,  and  name  or  names  or  description  or 
descriptions  of  the  coals  on  board  of  such  his  ship  or  vessel,  at  the 
office  of  the  clerk  of  the  coal  market,  together  with  an  affidavit  to  accom- 
pany such  account,  and  to  be  sworn  by  such  master  before  any  of  his 
Majesty's  justice  or  justices  of  the  peace  for  the  county,  city,  town,  or 
place  where  the  same  shall  be  sworn,  (and  which  oath  any  such  justice 
or  justices  is  and  are  hereby  authorized  to  administer,)  in  which  affidavit 
such  master  shall  state  and  verify  such  circumstances,  either  of  the 
accidental  loss  of  any  such  certificate,  or  of  any  such  ship  having  been 
originally  entered  outwards,  and  having  afterwards  changed  her  desti- 
nation, and  arrived  as  aforesaid  without  any  such  certificate  having 
been  obtained  or  provided  (as  the  case  may  be)  ;  and  such  clerk  or 
other  officer  is  hereby  required  to  receive  and  register  such  certificate  or 
certificates  as  aforesaid,  account  or  accounts,  together  with  the  affidavit 
or  affidavits  accompanying  any  such  account  or  accounts  as  aforesaid ; 
and  in  case  any  master  of  any  ship  or  vessel  shall  knowingly  give  in  any 
false  certificate  or  account  as  aforesaid  to  be  registered,  or  shall  not, 


(a)  But  the  6  &  7  Vict.  o.  2,  s.  1, 
and  6  &  7  "Vict.  c.  ci.,  post,  796,  pro- 
vide for  the  discontinuance  of  actions 


for  this  penalty.  See  Grant  v.  Browne, 
13  L.  J,  a  P.  23;  7  ScoU,  N.  R.  508. 
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■when  no  certificate  shall  have  been  sent  by  the  post,  within  twenty-four 
hours  after  the  arrival  of  his  ship  at  her  moorings  in  the  port  of 
London,  deliver  or  cause  to  be  delivered  in  his  certificate,  or  such 
account  and  affidavit  as  aforesaid,  to  be  registered  in  manner  aforesaid, 
every  person  so  offending  shall  for  every  such  offence  forfeit  and  pay 
any  sum  not  exceeding  one  hundred  pounds]  (a) ;  and  if  the  person  or 
persons  who  ought  to  register,  file,  or  enter  such  certificate  or  account, 
or  his  or  their  clerk  or  deputy  officiating  in  such  office,  shall  neglect  to 
register  the  same  for  the  space  of  twenty-four  hours  after  the  delivery 
of  such  certificate  or  account  into  such  office  or  offices,  or  shall  make  a 
false  entry  of  such  certificate  or  account,  or  refuse  to  show  and  produce 
such  certificate  or  account,  and  registry  thereof,  to  any  person  or 
persons  coming  between  the  hours  of  twelve  and  two  to  see  and  inspect 
the  same,  and  take  extracts  therefrom,  every  person  so  offending  shall 
for  every  such  offence  forfeit  and  pay  any  sum  not  exceeding  five 
pounds." 

Sect.  76.  "  Where  no  such  certificate  of  composition  shall  have  been 
given,  and  the  said  mayor,  aldermen,  and  commons  of  the  said  city  of 
London,  in  common  council  assembled,  or  any  inspector  appointed  by 
them,  shall  not  be  satisfied  with  any  such  fitter's  certificate  or  account 
and  affidavit  as  aforesaid,  and  shall  require,  before  any  coals  shall  be 
delivered  from  the  ship  or  vessel  respecting  which  the  same  shall  have 
been  gi^en,  that  such  coals  shall  be  weighed,  in  order  to  ascertain 
whether  such  certificate  or  account  and  affidavit  be  correct,  the  master 
of  such  ship  or  vessel  shall  permit  any  such  inspector  to  weigh  the 
coals  in  such  ship  or  vessel  at  the  time  of  the  delivery  thereof ;  and  in 
case  the  quantity  of  coals  in  such  ship  or  vessel  shall  exceed  the  quan- 
tity mentioned  in  the  fitter's  certificate  thereof,  or  such  account  and 
affidavit  as  aforesaid,  to  the  extent  of  five  pounds  over  and  above  every 
one  hundred  pounds  of  such  coals,  then,  in  addition  to  the  penalty  of 
one  hundred  pounds  which  will  be  incurred  by  sending  or  giving  such 
false  certificate  or  account  as  aforesaid,  there  shall  be  paid  by  the  master 
of  such  ship  or  vessel  to  the  inspector  by  whom  such  coals  shall  be 
weighed  a  sum  not  exceeding  three  pence  per  ton  for  or  in  respect  of 
the  trouble  of  weighing  the  same  and  the  use  of  the  weighing  machines 
employed  for  that  purpose,  which  sum  shall  be  recovered  in  the  same 
manner  as  hereinafter  is  directed  with  respect  to  any  penalty  imposed 
by  this  Act ;  but  no  payment  shall  be  required  by  such  inspector  for 
trouble  or  the  use  of  machines  in  case  the  quantity  of  coals  shall  not 
be  found  to  exceed  the  quantity  stated  in  such  certificate  or  account  as 
aforesaid  to  the  extent  hereinbefore  mentioned. 

Sect.  77.  "  All  fines,  penalties,  or  forfeitures  by  this  Act,  or  by  virtue 
of  the  powers  and  authorities  thereof,  imposed,  (the  manner  of  levying 
and  recovering  whereof  is  not  hereby  otherwise  directed),  not  exceeding 
twenty-five  pounds,  shall  be  sued  for  within  one  calendar  month  (now 
four  calendar  months,  14  &  15  Vict.  c.  cxlvi.,  s.  28,  post,  798,)  after  the 
offence  or  offences  committed  ;  and  all  such  fines,  penalties,  and  for- 
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In  certain  cases 
master  of  sbip  to 
permit  inspector 
to  weigh  coalfl. 


Additional 
penalty  of  three 
pence  per  ton  if 
coals  shall  exceed 
the  quantity 
mentioned  in 
fitter's  certificate 
by  Slhs.  in 
lOOlbs. 


I!«covei7  and 
application  of 
fines  and 
penalties  not 
exceeding  twenty- 
fire  pounds,  fp 


(a)  So  much  of  this  section  as  is 
between  the  [  ]  is  repealed  by  the  1 
&  2  Vict.  yz.  ci.,  s.  ?,,post,  795. 

(6)  The  penalty  of  twenty  pounds 
per  chaldron  for  every  chaldron  of 
one  sort  sold  as  and  for  another  sort, 
inflicted  by  the  now  repealed  Act,  47 
Geo.  III.  c.  Ixviii.,  was  a  penalty  ex- 
ceeding twenty  pounds,  and  therefore 
recoverable  in  the  superior  courts 
linder  the  145th  section  of  that  Act  j 
(fleese  v.  Pool,   i  B.  X-  O.  155  ;    1 


C.  (fc  P.  622;  mom.  Thompson  v. 
Poole,  6  J).  &  R.  29  ;)  aliter  for  penal- 
ties under  the  17th  section.  (Id.) 
So  a  penalty  not  exceeding  five 
pounds  for  every  sack  of  coals  deli- 
vered being  deficient  in  weight  under 
the  67th  section,  supra,  amounting, 
upon  a  deficiency  in  seventeen  sacks, 
to  eighty-five  pounds,  was  held  reco- 
verable by  action,  and  not  under  this 
section.  (CoUins  v.  Hopviood,  16  M. 
&  W.  459 ;  16  L.  J.  Ex.  124.) 


790 

2.  Regula- 
tions, &c.,  in 
London,  &g. 


Cloals* 


[S.  II. 


Justices  may 
proceed  by 
BummoBS  in  the 
recovery  of 
penalties. 


Power  to  the 
justice  to  give 
part  of  penalties 
to  informers. 


Expenses  of 
witnesses  may  he 
directed  to  be 
paid. 


I'enalties 
ncurred  by 
carmen  may  be 
recovered  from 
tneir  ernpluyers ; 


feitures  shall  be  levied  and  recovered  before  any  justice  or  justices  of 
the  peace  for  the  county,  city,  or  place  where  the  offence  shall  be  com- 
mitted ;  and  such  justice  or  justices  is  and  are  hereby  empowered  and 
i-equired,  upon  information  or  complaint  to  him  or  them  made,  to  grant 
a  summons  or  warrant  to  bring  before  him  or  them  such  offender  or 
offenders  at  the  time  and  place  as  shall  be  in  such  warrant  specified  ; 
and  if,  on  the  conviction  of  the  offenders  respectively,  either  on  his,  her, 
or  their  confession,  or  on  the  evidence  of  any  one  or  more  ci-edible  wit- 
ness or  witnesses  upon  oath  .(which  oath  such  justice  or  justices  is  and 
are  hereby  empowered  to  administer),  such  fine,  penalty,  or  forfeiture, 
shall  not  be  forthwith  paid,  the  same  shall  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  the  offender  or  offenders,  by  warrant 
under  the  hand  and  seal  of  such  justice  or  justices  ;  and  the  overplus 
of  the  money  (if  any)  raised  by  such  distress  and  sale,  after  deducting  ■ 
the  fine,  penalty,  or  forfeiture,  and  the  costs  and  charges  of  making  such 
distress  and  sale  shall  be  rendered  to  the  owner  of  the  goods  and  chattels 
so  distrained  ;  and  for  want  of  distress,  or  in  case  the  fine,  penalty,  or 
forfeiture,  shall  not  be  forthwith  paid,  it  shall  and  may  be  lawful  to  and 
for  such  justice  or  justices  to  commit  every  such  offender  to  the  common 
gaol  or  house  of  correction  for  the  county,  city,  or  place  where  the 
offence  shall  be  committed,  there  to  remain  without  bail  or  mainprize 
for  any  time  not  exceeding  six  calendar  months,  unless  such  fine,  penalty, 
or  forfeiture,  and  all  reasonable  charges  attending  the  recovery  thereof, 
shall  be  sooner  paid  ;  and  all  such  fines,  penalties,  and  forfeitures  when 
recovered  shall  be  paid  into  the  hands  of  the  overseers  of  the  poor  of 
the  parish,  township,  or  place  where  the  same  shall  have  been  incurred, 
for  the  use  of  the  poor  of  such  parish,  township,  or  place."  (See  also 
14  &  16  Vict.  c.  cxlvi.,  s.  W,post,  798.) 

Sect.  78.  "  In  all  cases  in  which  by  this  Act  any  penalty  or  forfeiture 
is  made  recoverable  before  a  justice  of  the  peace,  it  shall  be  lawful  for 
any  justice  of  the  peace  to  whom  complaint  shall  be  made  of  any  offence 
against  this  act  to  summon  the  party  complained  against  before  him, 
and  on  such  summons  to  hear  and  determine  the  matter  of  such  com- 
plaint, and  on  proof  of  the  offence  to  convict  the  offender,  and  to  adjudge 
him  to  pay  the  penalty  or  forfeiture  incurred,  and  to  proceed  to  recover 
the  same,  although  no  information  in  writing  shall  have  been  exhibited 
or  taken  by  or  before  such  justice ;  and  all  such  proceedings  by  summons 
without  information  shall  be  as  good,  valid,  and  effectual,  to  all  intents 
and  purposes,  as  if  an  information  in  writing  was  exhibited." 

Sect.  79.  "  Provided  always  nevertheless,  that  it  shall  be  lawful  for 
any  justice  or  justices  before  whom  any  such  conviction  shall  take  place, 
if  they  or  he  shall  think  fit,  to  order  and  du'ect  any  part,  not  exceed- 
ing one  half,  of  such  fines,  penalties,  and  forfeitures,  to  be  paid  or  apphed 
to  or  for  the  use  of  the  informer  or  informers,  or  other  persons  aiding 
or  assisting  in  the  apprehension  of  the  offender  or  offenders,  or  any  of 
them." 

Sect.  80.  "  It  shall  be  lawful  for  any  justice  or  justices,  before  whom 
any  person  or  persons  shall  be  brought  or  convicted  for  any  offence  for 
which  a  penalty  is  imposed  by  this  Act,  to  direct  all  or  any  part,  accord- 
ing to  the  discretion  of  such  justice  or  justices,  of  the  reasonable  expenses 
of  any  constable,  police  ofiicer,  or  other  witness  of  the  matter  which 
shall  be  charged,  and  of  such  compensation  (if  any)  for  the  time  and 
trouble  of  such  witness,  as  such  justice  or  justices  shall  think  reasonable, 
to  be  paid  either  by  the  offender  or  offenders,  or  the  complainant  or 
complainants  ;  and  the  sum  so  ordered  to  be  paid  shall  and  may  be 
recovered,  together  with  any  penalty  of  which  the  person  by  whom  the 
same  shall  be  ordered  to  be  paid  shall  have  been  convicted,  or  without, 
in  the  same  manner  as  any  penalty  directed  to  be  recovered  by  this  Act, 
and  shall  be  paid  to  such  constable,  police  officer,  or  other  witness." 

Sect.  81.  "  Where  any  carman,  driver,  or  other  person  employed  by 
any  seller  or  sellers  of,  or  dealer  or  dealers  in  coals,  shall  have  been 
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convicted  of  any  offence  against  this  Act,  and  the  penalty  or  forfeiture 
for  the  same,  or  any  sum  directed  to  be  paid  to  any  -witness,  shall  not 
be  forthwith  paid,  the  same  respectively  shall  be  paid  by  the  seller  or 
sellers,  dealer  or  dealers,  by  whom  such  carman,  driver,  or  other  person 
shall  have  been  employed  at  the  time  when  such  offence  was  committed, 
and  shall  be  recovered  by  such  ways  and  means  as  are  hereinbefore 
directed  with  respect  to  any  penalty  imposed  by  this  Act :  provided 
always,  that  such  carman,  driver,  or  other  person  shall  be  liable  to  re-pay 
to  such  seller  or  sellers,  dealer  or  dealers,  the  amount  of  such  penalty 
and  the  costs  attending  the  same  ;  and  in  case  of  non-payment  thereof 
upon  demand,  and  oath,  or  by  a  quaker  or  quakers  an  afiirmation,  of 
the  payment  thereof,  and  that  the  same  and  the  cost  thereof  have  not 
been  re-paid  by  such  carman,  driver,  or  person,  although  demanded, 
(such  oath  or  affirmation  to  be  made  before  any  justice  or  justices  of 
the  peace  for  the  county,  city,  or  place  where  such  penalty  shall  have 
been  recovered,)  the  amount  of  such  penalty  and  costs  shall  be  re- 
covered in  like  manner  as  any  penalty  is  directed  to  be  recovered  by 
this  Act,  and  shall  be  paid  to  such  seller  or  sellers,  dealer  or  dealers 
respectively." 

Sect.  82.  "  It  shall  and  may  be  lawful  to  and  for  any  person  or  per- 
sons so  convicted  by  any  justice  or  justices  of  the  peace,  as  before  men- 
tioned, of  any  offence  or  offences  against  this  Act,  or  against  any  rule, 
order,  or  bye-law  made  in  pursuance  thereof,  to  appeal  to  the  justices 
of  the  peace  assembled  at  the  next  general  quarter  sessions  or  general 
sessions  to  be  holden  for  the  county,  city,  or  place  where  such  conviction 
shall  be  made,  on  giving  immediate  notice  of  such  appeal,  and  finding 
sufficient  security  to  the  satisfaction  of  such  justice  or  justices  for  pro- 
secuting the  said  appeal  with  effect,  and  abiding  the  determination  of 
the-  court  therein  ;  and  such  justices  in  such  general  quarter  sessions 
or  general  sessions  shall  hear  and  determine  the  matter  of  such  appeal, 
and  may  either  confirm  or  quash  and  annul  the  said  conviction,  and 
award  such  costs  to  either  party,  as  to  them  the  said  justices  shall  seem 
just  and  reasonable ;  and  the  decision  of  the  said  justices  therein  shall 
be  final,  binding,  and  conclusive  ;  and  no  proceedings  to  be  had  or  taken 
in  pursuance  of  this  Act  shall  be  quashed  or  vacated  for  want  of  form 
only,  or  be  removed  by  certiorari,  or  any  other  writ  or  process  what- 
soever, into  any  of  his  Majesty's  courts  of  record  at  Westminster  or 
elsewhere,  any  law  or  statute  to  the  contrary  thereof  in  any  wise  not- 
withstanding." 

Sect.  83.  "  It  shall  and  may  be  lawful  to  and  for  any  such  justice  or 
justices  of  the  peace  before  whom  any  such  fines,  penalties,  or  forfeitures 
shall  be  sued  for,  to  summon  before  him  or  them  any  person  who  shall, 
in  or  by  the  complaint  or  information  made  to  him  or  them,  appear  to 
be  a  necessary  witness  as  to  the  matters  thereby  charged,  to  appear 
before  him  or  them  at  a  time  and  place  to  be  specified  in  the  summons  ; 
and  in  case  such  person  so  summoned  shall  not  appear  according  to 
such  summons,  then  upon  due  proof  of  the  service  of  such  summons  in 
manner  aforesaid,  such  person  so  summoned,  and  not  appearing  in 
compliance  therewith,  shall  forfeit  and  pay  the  sum  of  twenty-five 
pounds,  to  be  levied  and  recovered  in  such  manner,  and  by  such  ways 
and  means  as  are  herein-before  directed  as  to  other  penalties  ;  and  it 
shall  and  may  be  lawful  to  and  for  the  said  justice  or  justices  to  cause 
such  person  to  be  apprehended  by  warrant  under  the  hand  and  seal, 
or  hands  and  seals  of  such  justice  or  justices,  and  to  be  brought  before 
him  or  them  ;  and  thereupon,  whether  such  person  shall  appear  upon 
summons  as  aforesaid,  or  shall  be  apprehended  as  aforesaid,  such  justice 
or  justices  shall  and  may  proceed  to  ezamine  him  or  her  upon  oath  as 
to  the  matter  of  such  complaint  or  information,  and  in  case  such  person 
shall  refuse  to  be  sworn  or  to  answer  or  to  give  evidence  therein,  then 
and  in  every  such  case  it  shall  and  may  be  lawful  to  and  for  such  justice 
or  justices,  by  warrant  under  his  hand  and  seal  or  their  hands  and 
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seals,  to  commit  such  person  so  refusing  to  be  sworn,  or  o  answer  or 
to  give  evidence  as  aforesaid,  to  the  common  gaol  or  house  of  correction 
of  the  city,  county,  or  place  in  or  for  which  such  justice  or  justices 
shall  then  act,  there  to  remain  for  any  space  of  time  not  exceeding  six 
calendar  months." 

Sect.  84.  "  If  any  person  or  persons,  upon  his,  her,  or  their  examina- 
tion upon  oath  before  any  justice  or  justices  of  the  peace  acting  in 
execution  of  this  Act,  shall  wilfully  and  corruptly  give  false  evidence 
touching  any  matter  or  thing  relating  to  this  Act,  or  if  any  person  or 
persons  shall  take  or  make  any  false  oath  or  affidavit  with  respect  to 
any  matter  or  thing  relating  to  this  Act,  every  such  person  so  offending, 
and  being  duly  convicted  thereof,  shall  be  and  is  hereby  declared  to  be 
subject  and  liable  to  such  pains  and  penalties  as  by  any  law  in  force 
and  effect  persons  guilty  of  wilful  and  corrupt  perjury  are  subject  and 
liable  to." 

Sect.  85.  "  All  fines,  penalties,  or  forfeitures  exceeding  the  sum  of 
twenty-five  pounds  by  this  Act  imposed  for  any  offence  or  offences 
committed  against  this  Act  shall  and  may  be  recovered  by  action  of 
debt,  bill,  plaint,  or  information  in  any  of  his  Majesty's  courts  of 
record  at  Westminster,  wherein  no  essoign,  protection,  wager  of  law, 
or  any  more  than  one  imparlance,  shall  be  allowed,  by  the  person  or 
persons  who  shall  inform  and  sue  for  the  same  within  three  calendar 
months  after  the  offence  or  offences  shall  be  committed  ;  and  one 
moiety  of  all  such  fines,  penalties,  or  forfeitures  shall  be  to  and  for 
the  use  of  our  sovereign  lord  the  king,  his  heirs  and  successors,  and 
the  other  moiety  thereof  (together  with  double  costs  of  suit)  shall 
be  to  and  for  the  use  of  the  person  or  persons  who  shall  inform 
or  sue  for  the  same."  (See  Beeve  v.  Pool,  4  B.  <&  G.  155  ;  6  D.  d;  JR. 
29 ;  1  0.  cfc  P.  622  ;  ante,  789.) 

Sect.  86.  "  When  any  distress  shall  be  made  for  any  sum  or 
sums  of  money  to  be  levied  by  virtue  of  this  Act,  the  distress 
itself  shall  not  be  deemed  unlawful,  nor  shall  the  party  or  parties 
making  the  same  be  deemed  a  trespasser  or  trespassers,  on  accoimt 
of  any  defect  or  want  of  form  in  the  summons,  conviction,  warrant 
of  distress,  or  the  proceedings  relating  thereto,  nor  shall  the  party 
or  parties  be  deemed  a  trespasser  or  trespassers  ab  initio  on  account 
of  any  irregularity  which  shall  be  afterwards  committed  by  the 
party  or  parties  distraining,  but  the  person  or  persons  aggrieved  by 
such  irregularity  shall  and  may  recover  full  satisfaction  for  the  special 
damage  sustained  in  an  action  on  the  case."  See  also  14  &  15  Vict, 
c.  cxlvi.,  s.  29,  post,  798.) 

Sect.  87.  "And  for  the  more  easy  and  speedy  conviction  of  offenders 
against  this  Act,  be  it  further  enacted,  that  every  justice  of  the  peace 
before  whom  any  person  shall  be  convicted  of  any  offence  against  this 
Act  shall  and  may  cause  the  conviction  to  be  drawn  up  according  to  the 
following  form ;  {videlicet) 

'  BE  it  nmemhered,  that  on  the  day  of  ,  in  the  yea/r  of 

owr  Lord  ,  A.  B.is  convicted  before  me  ,  one  of  his  Majesty's 

justices  of  the  peace  for  the  [here  specify  the  offence,  and  the  time  and  place 
when  and  where  committed,  as  the  case  may  he],  conirary  to  an  Act  of 
Pa/rliament  made  in  the  second  yea/r  of  the  reign  of  King  Wiiliam  the  Fourth, 
entitled  [here  insert  the  title  of  this  Act.]  Given  under  my  hand  and  seal  the 
day  and  year  first  above  written.  '  C  Z>.' " 


Plaintiff  not  to  Sect.  88.  "  No  plaintiff  or  plaintiffs  shall  recover  in  any  action  to  be 
recover  after  commenced  against  any  person  or  persons  for  anything  done  in  pur- 
tender  of  amends,  g^^nce  of  this  Act,  unless  notice  in  writing  shall  have  been  given  to  the 
teiiaii"^'''*"''™'  defendant  or  defendants  twenty-one  days  before  such  action,  signed  by 
ncurrea  the  attorney  for  the  plaintiff  or  plaintiffs,  specifying  the  cause  of  such 
''''™ ered'fK  action  ;  nor  shall  the  plaintiff  or  plaintiffs  recover  in  any  such  action,  if 
tneir  empluyei 
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tender  of  sufficient  amends  liath  been  made  to  Mm,  her,  or  ttem,  or  to  Ha, 
her,  or  their  attorney,  by  or  on  the  behalf  of  the  defendant  or  defendants, 
before  such  action  brought ;  and  in  case  no  tender  shall  have  been 
made,  it  shall  and  may  be  lawful  to  and  for  the  defendant  or  defendants 
in  any  such  action,  at  any  time  before  issue  joined,  to  pay  into  court 
such  sum  of  money  as  he,  she,  or  they  shall  think  fit,  whereupon  such 
proceeding,  order,  and  judgment  shall  be  made  and  given  in  and  by 
such  court  as  in  other  actions  where  the  defendant  is  allowed  to  pay 
money  into  court." 

Sect.  89.  "  No  action  or  suit  shall  be  commenced  against  any  person 
or  persons  for  any  thing  done  in  pursuance  of  this  Act  after  three 
calendar  months  next  after  the  fact  committed  ;  and  every  such  action 
or  suit  shall  be  brought  and  tried  in  the  county  or  place  where  the 
cause  of  action  shall  arise  ;  and  if  any  such  action  or  suit  shall  be 
brought  before  twenty-one  days'  notice  shall  have  been  given,  or  after 
a  sufficient  satisfaction  made  or  tendered  as  aforesaid,  or  after  the  time 
limited  for  bringing  the  same  as  aforesaid,  or  shall  be  brought  in  any 
other  county  or  place  than  as  aforesaid,  then  the  jury  shall  find  for  the 
defendant  or  defendants  ;  and  upon  such  verdict,  or  if  the  plaintiff  or 
plaintiffs  shall  be  nonsuited,  or  discontinue  his,  her,  or  their  action  or 
suit  after  the  defendant  or  defendants  shall  have  appeared,  or  if  upon 
demurrer  judgment  shall  be  given  against  the  plaintiif  or  plaintiffs, 
then  the  defendant  or  defendants  shall  I'ecover  double  costs,  and  have 
such  remedy  for  recovering  the  same  as  any  defendant  hath  for  costs  of 
suit  in  any  other  cases  by  law." 

Sect.  91.  "This  Act  shall  be  deemed  and  taken  to  be  a  public  Act, 
and  shall  be  judicially  taken  notice  of  as  such  by  all  judges,  justices, 
and  others,  without  being  specially  pleaded." 
See  the  schedule  to  this  Act,  post,  799. 

By  stat.  1  &  2  Vict.  c.  ci.,  intituled  "  An  Act  to  continue  for  Seven 
Years  an  Act  for  regulating  the  Vend  and  Delivery  of  Coals  in  London 
and  Westminster,  and  in  certain  Parts  of  the  adjacent  Counties," 
(14th  August,  1838,)  and  reciting  the  passing  of  the  1  &  2  Will.  IV. 
c.  Ixxvi.,  and  "  that  the  term  of  seven  years,  during  which  the  provisions 
contained  in  the  said  Act  were  thereby  directed  to  continue  in  force, 
will  expire  on  the  thirty-first  day  of  December  one  thousand  eight 
hundred  and  thirty-eight,  and  that  it  was  expedient  that  the  same 
should  be  continued,  and  that  in  the  respects  herein-after  mentioned 
the  said  recited  Act  should  be  altered  and  amended:"  it  is  enacted 
"  that  the  said  Act,  and  all  the  powers,  authorities,  directions,  pro- 
visions, penalties,  forfeitures,  regulations,  clauses,  matters,  and  things 
therein  contained  (except  such  of  them  or  such  parts  thereof  respec- 
tively as  are  repealed,  altered,  or  otherwise  provided  for)  shall  be  and 
the  same  is  and  are  hereby  continued  for  the  further  term  of  seven 
years  from  the  thirty-first  day  of  December  one  thousand  eight  hundred 
and  thirty-eight ;  and  all  the  provisions,  regulations,  clauses,  matters, 
and  things  in  the  said  Act  contained  to  take  effect  at  the  end  of  the 
term  of  seven  years  therein  mentioned,  or  at  any  other  time  or  times, 
shall  take  effect  in  the  same  manner,  to  all  intents  and  purposes,  as  if 
the  term  of  fourteen  years  had  been  inserted  in  the  said  Act  instead  of 
the  said  term  of  seven  years." 

Sect.  2.  "  That  so  much  of  the  said  Act  as  directs  that  with  any 
quantity  of  coals  exceeding  five  hundred  and  sixty  pounds,  delivered 
from  any  lighter,  ship,  barge,  or  other  craft,  or  from  any  wharf,  ware- 
house, or  other  place  within  the  cities  of  London  and  Westminster,  or 
within  the  distance  of  twenty-five  miles  from  the  General  Post-office 
in  the  city  of  London,  the  seller  or  sellers  thereof  should  deliver  or 
cause  to  be  delivered  to  the  purchaser  or  purchasers  thereof,  or  to  his, 
her,  or  their  agent  or  agents,  servant  or  servants,  immediately  on  the 
arrival  of  the  cart,  waggon,  or  other  carriage,  or  lighter,  barge,  or 
craft,  in  which  such  coals  should  be  sent,  and  before  any  of  such  coals 
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should  be  unloaded,  a  paper  or  ticket  in  the  form  therein  mentioned, 
and  as  imposes  a  penalty  on  any  such  seller  or  sellers  as  should  not 
deliver  or  cause  to  be  delivered  such  ticket  as  therein  is  mentioned,  and  a 
penalty  on  the  carman,  driver  of,  or  other  person  attending  any  such 
cart,  waggon,  or  other  carriage,  or  the  person  having  the  charge  of  the 
lighter,  barge,  or  craft  laden  with  any  such  coals,  who  should  refuse  or 
neglect  or  deliver  such  ticket  as  therein  is  mentioned,  shall,  so  far  as 
relates  to  any  coals  delivered  from  and  after  sixty  days  after  the 
passing  of  this  Act,  be  and  the  same  is  hereby  repealed." 

Sect.  3.  "  That  with  any  quantity  of  coals  exceeding  five  hundred 
and  sixty  pounds,  delivered,  from  and  after  sixty  days  after  the  passing 
of  this  Act,  by  any  cart,  waggon,  or  other  carriage,  within  the  cities  of 
London  and  Westminster,  or  within  the  distance  of  twenty-five  miles 
from  the  post-office  aforesaid,  the  seller  or  sellers  thereof  shall  deliver 
or  cause  to  be  delivered  to  the  purchaser  or  purchasers  thereof,  or  to 
his,  her,  or  their  agent  or  agents,  or  servant  or  servants,  immediately 
on  the  arrival  of  the  cart,  waggon,  or  other  carriage  in  which  such 
coals  shall  be  sent,  and  before  any  of  such  coals  shall  be  unloaded,  a 
paper  or  ticket,  according  to  the  form  in  Schedule  (A),  {post,  799,)  to  this 
Act  annexed  ;  and  in  case  any  such  seller  or  sellers  do  not  deliver  or 
cause  to  be  delivered  such  paper  or  ticket  as  aforesaid  to  the  purchaser 
or  purchasers  of  such  coals,  or  to  his,  her,  or  their  agent  or  agents,  or 
servant  or  servants,  before  any  part  of  such  coals  are  unloaded,  every 
such  seller  shall  for  evei-y  such  offence  forfeit  and  pay  any  sum  not 
exceeding  twenty  pounds  ;  and  in  case  the  carman,  driver  of,  or  other 
person  attending  any  such  cart,  waggon,  or  other  carriage  laden  with 
any  such  coals,  to  whom  any  such  paper  or  ticket  shall  have  been  given 
by  or  by  the  orders  of  the  seller  in  order  to  be  delivered  to  the  pur- 
chaser, shall  (having  so  first  received  the  same  from  the  seller  or  any 
person  by  the  direction  of  the  seller)  refuse  or  neglect  to  deliver  such 
paper  or  ticket  to  the  purchaser  or  purchasers  of  such  coals,  or  to  his, 
her,  or  their  agent  or  agents,  or  servant  or  servants,  before  any  part  of 
such  coals  shall  be  unloaded,  such  carman,  driver,  or  other  person  so 
offending  shall  for  every  such  offence  forifeit  and  pay  any  sum  not 
exceeding  twenty  pounds  :  provided  always,  that  the  coals  delivered  to 
any  seller  or  dealer  in  coals,  or  to  any  person  or  persons  purchasing  the 
same  at  the  coal  market,  may  be  delivered  without  any  such  paper  or 
ticket"  (a). 

Sect.  4.  "  That  with  any  quantity  of  coals  exceeding  five  hundred  and 
sixty  pounds,  delivered,  from  and  after  ten  days  after  the  passing  of  this 
Act,  by  any  lighter,  vessel,  barge,  or  other  craft,  within  the  cities  of 
London  and  Westminster,  or  within  the  distance  of  twenty-five  miles 
from  the  post-office  aforesaid,  the  seller  or  sellers  thereof  shall  deliver 
or  cause  to  be  delivered  to  the  purchaser  or  purchasers  thereof,  or  to 
his,  her,  or  their  agent  or  agents,  or  servant  or  servants,  immediately 
on  the  arrival  of  the  lighter,  vessel,  barge,  or  other  craft  in  which  such 
coals  shall  be  sent,  and  before  any  of  such  coals  shall  be  unloaded,  a 
paper  or  ticket  setting  forth  in  words  at  length  the  number  of  tons  to 


(a)  The  113th  section  of  the  47 
Geo.  III.  c.  Ixviii.,  made  it  imperative 
on  the  vendor  to  deliver  a  ticket  of  this 
kind  ;  and  where  a  ticltet  was  de- 
livered not  signed  'by  the  vendor,  it 
was  held  the  vendor  could  not  recover 
the  price  of  the  coals  sold.  {Little  v. 
Poole,  9  B.  <Si  0.  192  ;  vide  Brovm 
V.  LuncoM,  10  B.  &  0.  93,  explaining 
the  law.) 


Where  the  vendor  of  coals  himself 
inserts  in  the  vendor's  ticket  the  des- 
cription of  them,  it  was  not  necessary 
in  an  action  for  penalties  under  the 
47  Geo.  III.  c.  Ixviii.,  to  produce  the 
ship  meter's  certificate  as  required  by 
the  65th  section  of  that  Act.  {Seeve 
V.  Starey,  i  0.  &  P.  17.) 
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be  delivered,  and  the  name  of  the  coals,  together  with  the  name  and 
number  of  the  lighter,  vessel,  barge,  or  other  craft,  and  the  name  of  the 
seller  or  sellers,  and  also  the  name  of  the  lighterman  ;  and  in  case  any 
such  seller  or  sellers  do  not  deliver  or  cause  to  be  delivered  such  paper 
or  ticket  as  aforesaid  to  the  purchaser  or  purchasers  of  such  coals,  or  to 
his,  her,  or  their  agent  or  agents,  or  servant  or  servants,  before  any 
part  of  such  coals  are  unloaded,  every  such  seller  shall  for  every  such 
offence  forfeit  and  pay  any  sum  not  exceeding  twenty  pounds  ;  and  in 
case  the  person  having  the  charge  of  the  lighter,  vessel,  barge,  or  craft 
laden  with  any  such  coals,  to  whom  any  such  paper  or  ticket  shall  have 
been  given  by  or  by  the  orders  of  the  seller,  in  order  to  be  delivered 
to  the  purchaser,  shall  (having  so  iirat  received  the  same  from  the 
seller,  or  any  person  by  the  direction  of  the  seller)  refuse  or  neglect  to 
deliver  such  paper  or  ticket  to  the  purchaser  or  purchasers  of  such 
coals,  or  to  his,  her,  or  their  agent  or  agents,  or  servant  or  servants, 
before  any  part  of  such  coals  shall  be  unloaded,  the  person  so 
offending  shall  for  every  such  offence  forfeit  and  pay  any  sum  not 
exceeding  twenty  pounds :  provided  always,  that  coals  delivered  to  any 
seller  or  dealer  in  coals,  or  to  any  person  or  persons  purchasing  the 
same  at  the  coal  market,  may  be  delivered  without  any  such  paper  or 
ticket." 

Sect.  5.  "That  no  weighing  machine  shall  be  deemed  a  perfect 
weighing  machine  within  the  meaning  of  the  said  Act  unless  proper 
weights  shall  be  carried  therewith,  and  also  that  any  other  just  balance, 
with  an  even  beam  and  legal  weights,  shall  be  deemed  a  perfect  weigh- 
ing machine  within  the  meaning  of  the  said  Act,  without  having  been 
marked  at  Guildhall ;  and  if  any  carman  or  driver  required  to  carry  a 
weighing  machine  by  the  said  Act  and  this  Act  shall  have  placed  in,  on, 
or  under  his  cart,  waggon,  or  other  carriage,  any  beam  or  scales  or 
other  weighing  machine,  or  any  weights,  which  shall  be  imperfect,  or 
improper  for  the  purpose  of  denoting  the  weight  of  coals,  then  and  in 
every  such  case  every  such  carman  or  driver,  or  person  delivering  such 
coals,  shall  for  every  such  offence  forfeit  and  pay  any  sum  not  exceed- 
ing five  pounds,  and  the  seller  or  sellers  of,  or  dealer  or  dealers  in,  or 
carrier  or  carriers  of  such  coals,  shall  forfeit  and  pay  any  sum  not 
exceeding  ten  pounds.'.' 

Sect.  6.  "  That  so  much  of  the  said  Act  as  imposes  a  penalty  on  any 
carman  or  driver  of  any  cart,  waggon,  or  other  carriage  in  which  coals 
shall  be  carried  in  sacks  for  delivery  to  the  purchaser  or  purchasers 
thereof,  for  hindering,  obstructing,  or  otherwise  preventing  the  pur- 
chaser or  purchasers  of  such  coals,  or  his,  her,  or  their  servant,  or  any 
other  person  or  persons  whomsoever,  from  examining  the  weighing 
machine  which  in  pursuance  of  the  said  Act  shall  be  placed  in,  on,  or 
under  such  his  cart,  waggon,  or  other  carriage,  or  weighing  all  or  any 
of  the  sack  or  sacks  of  coals  in  such  his  cart,  waggon,  or  other  carriage, 
shall,  so  far  as  relates  to  the  hindering,  obstructing,  or  otherwise  pre- 
venting as  aforesaid  any  person  or  persons  other  than  the  purchaser  or 
purchasers  of  such  coals,  or  his,  her,  or  their  servant,  be  and  the  same 
is  hereby  repealed."     (Ante,  784.) 

Sect.  7.  "  That  so  much  of  the  said  Act  as  directs  that  fines,  penalties, 
or  forfeitures,  not  exceeding  twenty-five  pounds,  shall  be  sued  for  within 
one  calendar  month  after  the  offence  or  offences  committed,  shall  be  and 
the  same  is  hereby  repealed  ;  and  that  from  and  after  the  passing  of 
this  Act  all  fines,  penalties  or  forfeitures  by  the  said  Act,  or  by  virtue 
of  the  powers  and  authorities  thereof,  or  by  this  Act  imposed,  the  manner 
of  levying  and  recovering  whereof  is  not  otherwise  provided  for,  not 
exceeding  twenty-five  pounds,  shall  be  sued  for  within  two  calendar 
months,  (now  four  calendar  months,  14  &  15  Vict.  c.  cxlvi,,  s.  28,  post, 
798,)  after  the  offence  or  offences  committed." 

Sect.  8.  "  That  so  much  of  the  said  Act  as  directs  that  every  fitter  who 
should  send  or  give  any  such  certificate  as  therein  mentioned  to  the 


795 

2.  Regula- 
tions, &c.,  in 
London,  &c. 


Exception. 


As  to  the  weigh- 
ing macMnes 
required  to  be 
sent  with  each 
cart,  &c. 


Kepeal  of  the 
penalty  on  pre- 
venting persons, 
other  tlian  the 
purchaser  or  Iiis 
servant  from 
examining  the 
weighing  macliine 
or  weighing  the 
sacks  of  coals. 


Eepeal  of  provi- 
sion directing  the 
sning  for  certain 
fines,  &c. 


Such  fines,  &c., 
to  be  sued  for 


796 

2.  Regula- 
tions, Sc,  in 
London,  <&c. 

within  two 
calendar  months. 

Repeal  of  so 
much  of  1  &  2 
W.  IV.,  c.  Ixxvi., 
as  directs  fitter's 
affidavit  to  be 
transmicted  to 
clerk  of  coal 
market  e  very- 
three  mouths, 
and  as  directs  au 
a£G.davit  of  the 
master  to  he 
made  in  cate  of 
loss  of  fitter's 
certificate. 


(Eoal^. 


[S.  II. 


Vessels  laden 
with  coals  riepart- 
ing  without 
discharging  their 
cargo  to  be 
exempt  from 
payment  of 
duties  upon 
obtaining  a 
permit. 


Proviso. 


After  discharge 
of  caT;go,  ship- 
master to  pay 
■wages  to  person 
authorized  from 
coal-whippers' 
office. 

Bepeal  of  1  &  2 
Vict.  c.  ci.  B.  12. 


Such  authorized 
person  to  make 
deduction  and 
pay  the  residue 


clerk  of  the  coal  market  in  manner  therein  mentioned  should,  on  or 
before  the  expiration  of  three  calendar  months  next  after  the  same 
should  have  been  given,  send,  in  a  letter  directed  to  the  clerk  of  the 
coal  market,  an  affidavit  according  to  the  form  in  the  schedule  to  the 
said  Act  annexed,  sworn  by  him  before  a  justice  of  the  peace,  and  also 
so  much  of  the  said  Act  as  directs  that  in  case  it  should  happen  that  such 
fitter's  certificate  should  be  accidentally  lost,  or  in  case  any  such  ship 
or  vessel  should  have  been  originally  loaded  or  entered  outwards  for 
exportation,  and  should  afterwards  change  her  destination,  and  arrive 
or  come  into  the  port  of  London  without  any  such  fitter's  certificate 
having  been  obtained  or  provided,  each  and  every  master  of  such  ship 
or  vessel  should  deliver  an  account  of  the  quantity  and  name  or  descrip- 
tion of  the  coals  on  board  his  ship  or  vessel  at  the  ofiSce  of  the  clerk  of 
the  coal  market,  together  with  an  afiBdavit  to  accompany  such  account, 
and  to  be  sworn  by  such  master  before  any  justice  of  the  peace,  and  as 
imposes  a  penalty  on  any  master  of  any  ship  or  vessel  who  should 
knowingly  give  in  any  false  certificate  or  account  as  aforesaid  to  be 
registered,  or  who  should  not,  when  no  certificate  should  have  been  sent 
by  post  within  twenty-four  hours  after  the  arrival  of  the  ship  at  her 
moorings  within  the  port  of  London,  deliver  or  cause  to  be  delivered  in 
his  certificate,  or  such  account  and  affidavit,  to  be  registered  in  manner 
aforesaid,  shaJl  from  and  after  the  passing  of  this  Act  be  and  the  same 
is  hereby  repealed." 

Sect.  11.  "  That  in  case  the  master  of  any  vessel  laden  with  coals 
shall,  within  ten  days  after  the  arrival  of  such  vessel  in  the  port  of 
London,  and  being  duly  entered  at  the  office  of  the  clerk  of  the  coal 
market,  be  desirous  of  departing  from  the  said  port  without  discharging 
any  part  of  the  coals  on  board  such  vessel,  the  master  of  such  vessel  shall 
deliver  a  notice  thereof  to  the  clerk  of  the  coal  market  according  to  the 
formnumber(l)inschedule(D)to  this  Act  annexed;  ()ooai,800;)  and  if  no 
part  of  the  cargo  of  such  vessel  has  been  delivered  in  the  port  of  London, 
the  clerk  of  the  coal  market  shall  deliver  to  the  master  of  such  vessel 
a  permit  according  to  the  form  number  (2)  in  schedule  (D)  to  this  Act 
annexed ;  and  upon  the  receipt  of  such  permit  from  the  clerk  of  the 
coal  market  it  shall  be  lawful  for  the  said  vessel  to  sail  or  depart  from 
the  port  of  London  without  having  paid  the  duties  upon  such  cargo, 
any  statute,  charter,  usage,  or  custom  to  the  contrary  notwithstanding : 
provided  always,  that  in  case  any  part  of  the  cargo  of  such  vessel  shall 
have  been  delivered  in  the  port  of  London,  the  master  of  such  vessel 
and  all  other  persons  concerned  shall  be  liable  to  and  pay  the  penalties 
in  the  said  Act  of  the  first  and  second  years  of  the  reign  of  King 
William  the  Fourth  contained  for  breaking  bulk  without  payment  of 
duties." 

The  6  &  V  Vict.  c.  ci.,  s.  23,  enacts,  "  That  immediately  after  the  dis- 
charge of  the  cargo  or  the  part  thereof  undertaken  to  be  discharged  by 
the  coalwhippers  sent  from  the  coalwhippers'  office  shall  be  finished, 
the  master  of  the  vessel  in  which  they  were  employed,  or  such  other 
person  as  aforesaid,  shall  pay  to  some  person  authorized  by  the  said 
commissioners  the  full  hire  and  wages  due  in  respect  of  the  labour  of 
such  coalwhippers  in  current  money  of  the  United  Kingdom ;  and  from 
and  after  the  establishment  of  the  coalwhippers'  office  under  this  Act  so 
much  of  the  said  Act  passed  in  the  first  and  second  years  of  the  reign  of 
her  present  Majesty  as  relates  to  the  payment  of  the  wages  of  persons 
employed  in  the  discharge  or  delivery  of  coals  from  vessels  laden 
therewith  in  the  port  of  London  shall  be  and  the  same  is  hereby  re- 
pealed :  provided  always,  that  such  master  or  other  person  as  aforesaid 
shall  not  be  compellable  to  pay  such  hire  or  wages  except  on  board 
the  vessel." 

Sect.  24.  "  That  the  person  so  authorized  as  aforesaid  by  the  said 
commissioners  shall  receive  the  money  to  be  paid  as  hire  or  wages  for 
the  labour  of  the  coalwhippers  so  discharging  the  cargo  of  such  vessel  as 
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aforesaid,  and  shall  deduct  therefrom  the  sum  or  proportion  prescribed 
under  the  authority  of  this  Act,  not  exceeding  one  farthing  in  each 
shilling,  and  shall,  either  immediately  on  board  such  vessel  or  forthwith 
thereafter  at  the  nearest  head  office  or  branch  office  or  station  Of  coal- 
whippers,  pay  and  divide  the  residue  of  the  monies  so  received  to  and 
among  the  coalwhippers  so  employed,  without  any  other  deduction  or 
abatement,  and  without  imposing  any  terms  or  conditions  whatever  ; 
and  if  any  such  authorized  person  as  aforesaid  shall  neglect  or  refuse 
to  pay  such  residue  at  the  time  and  place  aforesaid,  or  shall  make  any 
other  deduction  than  as  aforesaid,  or  shall  impose  any  terms  or  condi- 
tions on  making  such  payment,  he  shall  for  every  such  offence  forfeit 
any  sum  not  exceeding  ten  pounds." 

By  1  &  2  Vict.  c.  ci.,  s.  13,  it  is  recited  "That  great  inconvenience  has 
been  caused  to  the  navigation  of  the  port  of  Iiondon  in  consequence  of 
the  collection  of  large  numbers  of  vessels  laden  with  coals  in  different 
parts  of  the  said  port :  and  that  it  was  expedient  that  the  mayoi', 
aldermen,  and  commons  of  the  city  of  London,  in  common  council 
assembled,  should,  in  exercise  of  the  powers  vested  in  them  for  that 
purpose  by  the  10  Geo.  IV.,  c.  cxxiv.,  make  bye-laws  for  remedying  the 
inconveniences  aforesaid,  and  that  such  bye-laws  should  be  subjected 
to  the  consideration  and  supervision  of  the  committee  of  her  Majesty's 
privy  council  for  managing  the  affairs  of  trade  ;  be  it  therefore  enacted, 
that  within  three  calendar  months  next  after  the  passing  of  this  Act 
the  mayor,  aldermen,  and  commons  of  the  city  of  London,  in  common 
council  assembled,  shall  and  they  are  hereby  required  to  make  such 
bye-laws  as  shall  be  necessary  for  regulating  or  removing  vessels  laden 
with  coals,  and  otherwise  remedying  the  inconveniences  hereinbefore 
mentioned,  and  shall  from  time  to  time  alter  and  vary  such  bye-lawa 
as  shall  be  necessary  :  provided  always,  that  all  bye-laws  which  shall 
relate  to  the  navigation  to  the  river  Thames  by  vessels  engaged  in 
carrying  coals  or  returning  in  ballast  from  carrying  coals  within  the 
said  port  of  London,  which  shall  from  and  after  the  passing  of  this  Act 
be  made,  altered,  or  varied  by  the  mayor,  aldermen,  and  commons  of 
the  city  of  London,  in  common  council  assembled,  shall  be  submitted 
to  the  committee  of  her  Majesty's  privy  council  for  managing  the  affairs 
of  trade,  for  their  consideration  and  supervision,  and  within  one  week 
after  such  bye-laws  have  been  so  submitted  to  the  said  committee,  a 
copy  thereof  shall  be  published  in  the  coal  market  in  London,  by  being 
fixed  on  some  conspicuous  place  therein  :  and  such  bye-laws  shall  not 
have  legal  effect  until  eight  weeks  after  they  shall  have  been  so  sub- 
mitted to  the  committee  aforesaid,  and  so  published  in  the  said  coal 
market  as  aforesaid  ;  and  it  shall  be  lawful  for  such  committee  as 
aforesaid  to  approve  of  and  sanction  such  bye-laws,  or  to  suggest  such 
alterations  and  amendments  therein,  or  from  time  to  time  to  suspend 
or  rescind  the  same,  as  to  them  shall  seem  fit ;  and  if  the  said  mayor, 
aldermen,  and  commons,  in  common  council  assembled,  shall  concur  in 
the  said  amendments,  or  if  the  said  bye-laws  shall  be  approved  without 
alteration,  then  and  in  that  case  the  bye-laws  so  sanctioned  or  amended 
shall  be  forthwith  made  public  in  manner  hereinafter  mentioned,  and 
shall  have  full  legal  effect  at  the  expiration  of  four  weeks  after  such 
publication  ;  but  no  bye-law  shall  have  legal  effect  unless  in  accordance 
with  the  expressed  or  implied  sanction  of  the  said  committee  :  provided 
also,  that  if  the  said  committee  shall  for  four  weeks  after  the  receipt  of 
any  such  bye-laws  fail  to  express  an  opinion  on  the  bye-laws  so  sub- 
mitted to  them,  then  and  in  that  case  it  shall  be  lawful  for  the  said 
mayor,  aldermen,  and  commons  in  common  council  assembled,  at  the 
termination  of  such  four  weeks,  to  make  public  such  bye-laws  in  manner 
hereinafter  mentioned  ;  and  such  bye-laws  shall  have  full  legal  effect 
at  the  termination  of  four  weeks  from  the  time  of  the  publication 
thereof :  provided  also,  that  before  any  such  bye-laws  as  aforesaid  shall 
have  legal  effect,  the  same  shall  be  made  public  by  the  advertisement 
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2.  Regular     thereof  twice  in  the  London  Gazette  in  two  succeeding  weeks,  and  by 
tions,  <ho.,  in   aflSxing  copies  thereof  to  some  conspicuous  place  or  places  in  the  coal 
London,  dha.    market  and  custom-house  in  the  city  of  London,  and  in  the  custom-hOuse 
at  Gravesend,  and  in  such  other  manner  as  to  the  said  mayor,  alder- 
men, and  commons,  in  common  council  assembled,  shall  seem  fit."    As 
to  the  mode  of  enforcing  these  bye-laws,  see  8  &  9  Vict.  c.  ci.,  infra. 
Public  Act.  Sect.  16.  "  That  this  Act  shall  be  deemed  to  be  a  public  Act,  and  shall 
be  judicially  taken  notice  of  as  such  by  all  judges,  justices,  and  others." 

See  the  schedule  to  this  act,  post,  799. 

By  the  8  &  9  Vict.  c.  ei.,  s.  1,  the  Acts  of  1  &  2  Will.  IV.  c.  Ixxvi., 
and  1  &  2  Vict.  e.  ei.,  excepting  so  far  as  they  had  been  subsequently 
altered,  were  continued  in  force  until  5th  July,  1862  ;  and  by  section  8, 
in  all  cases  in  which  by  the  said  Acts  or  either  of  them,  or  this  Act,  or 
any  bye-laws  made  or  to  be  made  in  pursuance  thereof,  any  penalty  or 
forfeiture  is  made  recoverable  before  a  justice  of  the  peace,  it  shall  be 
lawful  for  any  justice  of  the  peace  to  whom  complaint  shall  be  made  of  • 
any  offence  against  the  said  Acts  or  either  of  them,  or  this  Act,  or  such 
bye-laws  as  aforesaid,  to  summon  the  party  complained  against  before 
any  justice,  who  on  such  summons  shall  hear  and  determine  the  matter 
of  such  complaint,  and  on  proof  of  the  offence  convict  the  offender  and 
adjudge  him  to  pay  the  penalty  or  forfeiture  incurred,  and  proceed  to 
recover  the  same,  although  no  information  in  writing  shall  have  been 
exhibited  or  taken  by  or  before  any  justice  ;  and  all  such  proceedings 
by  summons  without  information  shall  be  as  good,  valid,  and  effec- 
tual to  all  intents  and  purposes  as  if  an  information  in  writing  was 
exhibited. 

The  14  &  15  Vict.  c.  exlvi._,  recites  the  1  &  2  Will.  IV.  c.  Ixxvi.,  1  &  2 
Vict.  c.  ci.,  8  &  9  Vict.  c.  ci.,  repeals  part  of  sect.  2  of  8  &  9  Vict, 
c.  ci.,  and  sects.  75  &  76  of  1  &  2  Will.  IV.  c.  Ixxvi.,  and  sects.  9  &  10  of 
1  &  2  Vict.  c.  ci.,  enacts  provisions  relating  to  certificates  required  to 
be  sent  by  fitters  and  persons  vending  coals,  and  the  payment  of  dues 
by  railway  and  canal  companies.  And  by  sect.  28,  all  fines,  penalties,  and 
forfeitures  by  the  before  mentioned  Acts,  and  this  Act,  or  any  of  them, 
imposed,  or  which  may  be  imposed  by  virtue  of  any  of  the  powers  and 
authorities  in  such  Acts  or  any  of  them  contained,  (the  manner  of  levying 
and  recovering  whereof  is  not  otherwise  directed,)  not  exceeding  twenty- 
five  pounds,  shall  be  sued  for  within  four  months  after  the  offence 
committed ;  and  all  such  fines,  penalties,  and  forfeitures  shall  be  levied 
and  recovered  before  any  justice,  and  such  justice  is  hereby  empowered 
and  required  upon  information  or  complaint  to  him  made  to  grant  a 
summons  or  warrant  to  bring  before  any  justice  such  offender  at  the 
time  and  place  as  shall  be  in  such  summons  or  warrant  specified ;  and 
if  on  the  conviction  of  any  offender  either  on  his  own  confession  or  on 
the  evidence  of  any  one  or  more  credible  witness  or  witnesses  upon 
oath  (which  oath  such  justice  is  hereby  empowered  to  administer),  such 
fine,  penalty,  or  forfeiture  shall  not  be  forthwith  paid,  the  same  shall 
be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  offender 
by  warrant  under  the  hand  and  seal  of  any  jiistice,  and  the  overplus  of 
the  money  (if  any)  raised  by  such  distress  and  sale,  after  deducting  the 
fine,  penalty,  or  forfeiture,  and  the  costs  and  charges  of  making  such 
distress  and  sale  shall  be  rendered  to  the  owner  of  the  goods  and  chattels 
so  distrained  ;  and  for  want  of  distress,  or  in  case  the  fine,  penalty,  or 
forfeiture  be  not  forthwith  paid,  it  shall  be  lawful  for  any  justice  to 
commit  such  offender  to  the  common  gaol  or  house  of  correction  for  the 
county,  city,  or  place  where  the  offence  shall  be  committed,  there  to 
remain  without  bail  or  mainprize  for  any  time  not  exceeding  six 
months,  unless  such  fine,  penalty,  or  forfeiture,  and  all  reasonable 
charges  attending  the  recovery  thereof  shall  be  sooner  paid.  And  all 
such  fines,  penalties,  and  forfeitures  when  recovered  shall  be  paid  into 
the  hands  of  the  overseers  of  the  poor  of  the  parish,  township,  or  place 
where  the  same  shall  have  been  incurred  for  the  use  of  the  poor  of  such 
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parish,  township,  or  place.  By  the  29th  seotion  no  distress  levied  by  2.  Regula- 
virtue  of  these  Acts  is  to  be  deemed  unlawful  for  want  of  form  in  the  tions,  &c,,  in 
summons,  conviction,  warrant  of  distress,  or  other  proceeding  relating     London,  <&c. 

to  such  distress.  

By  the  24  &  25  Vict.  c.  42,  the  wine  and  coal  duties  imposed  by  the   Meaning  of  term 
above  mentioned  Acts  are   continued  till  1872,   and  the  expression  "London  dis- 
"  London  district,"  in  the  14  &  15  Vict.  c.  cxlvi.,  is  to  mean  so  much  of  '™'-" 
the  several  counties  of  Middlesex,  Surrey,  Kent,  Herts,  Essex,  Bucks, 
and  Berks  as  shall  be  situate  within  the  metropolitan  police  district, 
and  shall  include  the  cities  of  London  and  Westminster. 


The  Schedule  to  which  the  1  &  2  Will.  IV.  c.  Ixxvi.  refers. 

"  A.  B.  of  ,  maketh  oath  and  saith,  -tlmt  the  Schedule  hereunder 

liiritten,  and  signed  by  this  deponent,  contains  a  true  account  and  particula/r  of  aU 
the  coals  vended  and  shipped  hy  this  deponent  [and  0.  D.  of  ,  this 

deponent's  partner,  as  the  case  may  be],  for  delivery  in  the  port  of  London, 
from  the  day  of  to  the  day  of  ,  loth 

inclusive. 


Day  of  the 

Month  and  Tear 

'  of  Lading . 

Ship's 
JS'ame. 

Maater'a 
Name. 

Quantity  of 
tons. 

Wame  of 
Colliery. 

Price 
paid. 

Certificate 

Bent  by  Post  or 

delivered  to  the 

Master. 

SCHEDULE  TO  THE  1  &  2  VICT.  a.  oi. 
Schedule  (A). 
"Mr.  A.  B.  [here  insert  the  name  of  the  buyer],  take  notice,  that  you  are  to 
receive  herewith  [here  insert  the  number]  tons  [here  insert  the  name  of  the  coal, 
if  any  particular  sort  is  ordered  or  contracted  for,  and  if  ordered  or  contracted 
for  as  Wall's  End,  specify  the  name  of  the  colliery]  coals  in  [here  insert  the 
number]  socles  containing  [here  insert  the  weight]  pounds  of  coal  in  each 
sack." 

(Signed)        "  O.  D."    [here  insert  the  name  or  names  of  the 
seller  or  sellers  in  words  at  full  length.] 
"  E.  F."     [here  insert  the  name  of  the  carman  in 
words  at  full  length.] 

It  is  directed  that  with  any  quantity  of  coals  exceeding  five  hundred  and 
sixty  pounds,  a  paper  or  ticket  describing  the  quantity,  and  if  any  particular 
sort  is  ordered  or  contracted  for,  the  sort  of  the  coals  sent  by  the  seller,  shall 
he  delivered  to  the  purchaser,  or  his  agent  or  servant,  before  any  part  of  such 
coals  shall  be  unloaded;  that  a  weighing  machine  or  proper  scales  and 
weights  shall  be  carried  with  every  waggon,  cart,  or  other  carriage,  and  the 
carman  is  required  to  weigh  gratuitously  any  sack  or  sacks  of  coals  which 
shall  be  chosen  by  the  purchaser  or  his  agent  or  servant ;  and  if  any  carman 
refuses  to  weigh  such  sack  or  sacks  of  coals  as  aforesaid,  or  drives  away  the 
waggon,  cart,  or  other  carriage  before  the  coals  are  weighed,  or  otherwise 
obstructs  the  weighing  thereof,  he  is  liable  to  a  penalty  not  exceeding  twenty 
pounds ;  also,  that  a  proper  machine  or  proper  scales  and  weights  for  weigh- 
ing coals  shall  be  kept  at  every  watch  house  or  police  station,  and  at  any  other 
place  appointed  for  that  purpose  by  two  or  more  of  her  Majesty's  justices  of 
the  peace. 
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2.  Regula- 
tions, dec,  in 
London,  dbo. 


(Hoals. 


[a.  n. 


Schedule  (D). 
(No.  1.) 

"  Whereas  I  delivered  or  caused  to  he  delivered  into  the  office  of  the  clerk  of  the 
coal  market  the  certi4cate  of  [here  insert  from  the  certificate  the  name  of  the 
fitter,  the  place  and  the  date  of  the  certificate,  the  name  of  the  ship  or  vessel 
and  of  the  place  to  which  she  belongs,  and  the  name  of  the  master,  and  also 
the  number  of  tons  and  the  description  of  the  coals  on  board  the  ship  or 
vessel],  with  which  the  said  ship  or  vessel  arrived  in  the  port  of  London,  on  the 
[here  insert  date].  I  do  hereby  give  you  notice  that  1  intend  to  proceed  with  the 
said  ship  or  vessel  to  [here  insert  the  name  of  the  place  to  which  the  ship  or 
vessel  is  to  proceed],  without  discharging  any  part  of  the  said  ca/rgo  in  the  port 
of  London  ;  and  I  request  to  he  relieved  from  the  city  dues  of  one  shitting  a/nd  one 
penny  per  ton,  agreeably  to  the  Act  of  the  first  and  second  years  of  the  reign  of 
Queen  Victoria,  chapter  .    Dated  this  day  of 

one  thousand  eight  hund/red  and  ." 

(Signed)        "  /.  K.,  ^naster  of  the 

"  To  Mr.  E,  F.,  clerk  a/nd  registrar  of  the  coal  ma/rket." 


(No.  2.) 


"Having  received  notice  from  [here  insert  the  name],  master  of  the  ship  or 
vessel  catted  the  [here  insert  the  name]  of  [here  insert  the  name  of  the  place  to 
■which  the  ship  or  vessel  belongs],  laden  with  [here  insert  the  number]  tons  of 
[here  insert  the  name]  coals,  that  he  intends  proceeding  with  the  said  ship  or 
vessel  to  [here  insert  the  name  of  the.  place  to  which  the  vessel  is  to  proceed], 
without  dischwgin^  any  part  of  the  said  coals  in  the  port  of  London,  and  request- 
ing, by  virtue  of  the  Act  of  the  first  and  second  years  of  the  reign  of  Queen 
Victoria,  chapter  ,  to  be  relieved  from  the  payment  of  the  city  dues 

thereon,  I  do  hereby,  agreeably  to  the  said  Act,  permit  the  said  vessel  to  depa/rt 
from  this  port  for  [here  insert  the  name  of  the  place  to  which  the  vessel  is  to 
proceed],  without  paying  the  city  dues  on  the  said  coals,  provided  that  no  part  is 
unladen  within  the  limits  of  the  city  of  London,  and  that  a  certificate  is  produced 
to  me  from  the  clearing  officer  of  her  Majesty's  customs  that  the  said  ship  or  vessel 
has  so  departed  for  [here  insert  the  name  of  the  place  to  which  the  vessel  is  to 
proceed  as  aforesaid].     Bated  this  day  of  ,  one  thousand 

eight  hundred  and 

(Signed)        "  E.  F." 
"  Clerk  and  registrar  of  the  coal  mm-ket." 

"  To  the  master  or  owner  of  the  ship  ." 


Stealing. 


Disputes,  &c., 
between  colliers. 


Setting  fire  to 
coal  mines. 


III.  ©fences  as  to  (Koals. 

As  to  the  ofienoe  of  stealing,  see  "  Larceny,"  Vol.  III. 

As  to  drowning  or  obstructing  mines,  24  &  25  Vict.  c.  97,  s.  28; 
destroying  mining  engines,  &c.;  {Id.  s.  29;)  and  affecting  mines  in 
genera],  -will  be  found  treated  of  under  "Maliciom  Injuries  to  Propertii," 
Vol.  III.  J  i'     J, 

As  to  disputes  between  colliers,  keelmen,  pitmen,  and  miners,  and 
their  masters  in  general,  and  other  matters  relative  to  offences  by 
colliers,  and  who  are  forbidden  to  work  in  collieries,  see  5  &  6  Vict, 
c.  99,  and  tit.  "Servants,"  Vol.  V. 

By  24  &  25  Vict.  c.  97,  s.  26,  "  Whosoever  shall  unlawfully  and  ma- 
liciously set  fire  to  any  mine  of  coal  or  cannel  coal,  anthracite,  or  other 
mineral  fuel,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  life,  or  for  any  term  not  less  than  three  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement,  and  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping." 
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This  offence  is  not  triable  at  any  quarter  sessions.    (5  &  6  Vict.  c.  38,  Coin. 

s.  1.)  _  ^^.^..^^ 

As  to  regulation  of  management  and  -working  of  coal  mmes,  see 
"  Mines."     (23  &  24  Vict.  c.  151 ;  25  &  26  Vict.  c.  79.) 

Independently  of  the  offence  at  common  law,  by  the  28  Geo.  III.  c.  53,  Conspiracy  to 
s.  2,  it  is  enacted,  that  any  number  of  persons  united  in  covenants  or  ■^^'^^  P""^^- 
partnerships,  or  in  any  way  whatsoever,  consisting  of  more  than  five 
persons,  for  purchasing  coals  for  sale,  or  making  regulations  with 
respect  to  the  manner  of  carrying  on  the  said  trade  in  coals,  shall  be 
deemed  an  unlawful  combination  to  advance  the  price  of  coals,  and 
every  person  concerned  therein  shall  be  liable  to  an  indictment  or 
information. 


c 


€oin. 


OIN,  in  Erench,  signifieth  a  corner,  and  from  thence  hath  its  name,  origin  of  tho 
because  in  ancient  times  money  was  square  with  corners,  as  it  is  in  ''™<1- 
some  countries  to  this  day.    (1  Inst.  207.) 

The  word  doth  properly  signify  a  wedge,  as  the  Latin  cuneus ;  and 
hath  a  verb  belonging  to  it  in  the  several  languages  ;  and  is  translated 
to  lawful  money :  either  from  the  form  of  a  wedge,  ingot,  or  lingot, 
(linguetta,)  in  which  bullion  was  transported  from  all  antiquity,  or  else 
from  the  instrument,  a  wedge  or  chisel,  with  which  in  trade  these  lingots 
were  occasionally  cut  to  the  weight  required,  as  they  are  at  this  day 
in  the  East  Indies,  with  shears. 

The  coining  and  legitimation  of  money,  and  the  giving  it  its  current 
value,  are  the  unquestionable  prerogatives  of  the  Crown ;  though  great 
doubt  has  been  entertained  whe1;her  by  force  of  the  statutes  25  Ed.  III. 
c.  13,  9  Hen.  V.  st.  2,  c.  6,  and  other  Acts,  settling  the  standard  of 
sterling,  the  king  is  not  now  restrained  from  altering  it  by  increasing 
the  alloy.  But  at  this  day  it  is  the  less  necessary  to  consider  the  point, 
because  the  impolicy  of  the  act  is  alone  sufficient  to  prevent  the  attempt 
from  being  made,  unless  the  marketable  and  relative  value  of  gold  and 
silver  should  sensibly  alter.  (1  Hast's  P.  C.  148  ;  1  Hale,  188  ;  4  Bla. 
Com.  88.) 

A  proclamation  has  been  sometimes  made  as  a  more  solemn  manner 
of  giving  coin  currency.  But  this,  in  general  cases,  is  certainly  not 
necessary,  and  in  prosecutions  for  coin  need  not  be  proved.  Neither  is 
it  necessary  in  the  same  case  to  produce  the  indentures,  though  it  may 
be  of  use  in  case  of  any  new  coin,  with  a  new  impression,  not  yet 
familiar  to  the  people,  to  produce  either  the  indentures  or  one  of  the 
officers  of  the  mint  cognizant  of  the  fact,  or  the  stamps  used,  or  the 
like  evidence.  But,  in  general,  whether  the  coin,  upon  a  question  of 
counterfeiting  or  impairing  it,  be  the  king's  money  or  not,  is  a  mere 
question  of  fact,  which  may  be  found  upon  evidence  of  common  usage 
or  notoriety.     (1  East's  P.  C.  149  ;  and  see  1  Sale,  213.) 

Any  coin  once  legally  made  and  issued  by  the  Queen's  authority  con- 
tinues to  be  the  current  coin  of  the  kingdom  until  recalled,  notwith- 
standing any  change  in  the  authority  which  constituted  it.     (Id). 

The  criminal  law  relating  to  coin  is  now  consolidated  by  24  &  25 
Vict.  c.  99. 

The  subject  is  arranged  under  heads  referring  to — 

I.  Interpretation  of  Terms  used  in  the  Statute,  803. 
[Sect.  1,  803.] 
II.  Offences  relating  to  the  Queen's  current  Gold  and  Silver 
Coin,  804. 

[Sects.  2  to  13,  804-811.] 
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Coin.  1.  Covmterfeitinff  &?/  making,  s.  2,  804. 

'~~~~~~~^  2.  Counterfeiting  by  washing  and  colouring,  s.  3,  805. 

3.  Impairing  or  diminishing,  s.  4,  806. 

4.  Possession  of  flings  or  chippings  of  Coin,  s.  6,  806. 

5.  Buying  or  selling  counterfeits,  a.  6,  807. 

6.  Importing  counterfeit  Coin,  s.  7,  807. 

7.  Exporting  counterfeit  Coin,  s.  8,  807. 

8.  Uttering  counterfeit  Coin,  s.  9,  808. 

9.  Cumulative  offences  in  uttering,  s.  10,  808. 

10.  Possession  of  counterfeit  Coin  with  intent,  s.  11,  810. 

11.  Uttering  after  previous  conviction  for  like  offence,  a,  12, 

810. 

12.  Uttering  foreign  Coin  as  current  Coin  of  greater  value, 

s.  13,  811. 

III.  Offences  relating  to  the  Queen's  Copper  Coin,  811. 

[Sects.  14,  15,  811.] 

1.  Counterfeiting,  and  dealing  with  instruments  intended 

for  counterfeiting  copper  Coin,  and  buying  or  selling 
Coin  intended  to  resemble  same,  s.  14,  811. 

2.  Uttering  base  copper  Coin,  a.  15,  811. 

IV.  Defacing  the  Queen's  Coin,  812. 

[Sects.  16,  17,  812.] 

1.  By  stamping  words  thereon,  s.  16,  812. 

2.  Summary  conviction  for  uttering  defaced  Coin,  consent 

of  the  Attorney-Oeneral  to  proceed,  a.  17,  812. 

V.  Offences  relating  to  foreign  Gold  or  Silver  Coin,  812. 
[Sdcts.  18  to  21,  812-813.] 

1.  Counterfeiting  same,  s.  18,  812. 

2.  Bringing  counterfeit  Coin  into  United  Kingdom,  a.  19, 

812. 

3.  Uttering  counterfeit  foreign  Coin,  a.  20,  813. 

4.  Offence  of  uttering  after  conviction  for  like  offence, 

a.  21,  813. 

VI.   Offences  relating  to  foreign  Coin,  not  Gold  or  Silver,  813. 
[Sects.  22,  23,  813.] 

1.  Counterfeiting  same,  a.  22,  813. 

2.  Possession  of  counterfeit  foreign  Coin  without  authority, 

a.  23,  813. 

VII.  Offences  as  to  Tools  for  Coining,  814, 
[Sects.  24,  25,  814-816.] 

1.  Making,  mending,  buying,  or  selling  same,  a.  24,  814. 

2.  Conveying  tools.  Coin,  or  bullion  from  the  Mint,  s.  25, 

816. 

VIII.  Poioer  to  cut,    bend,   ^c,   suspected   Coin  tendered  as 
Queen's  Gold  or  Silver  Coin,  816. 
[Sect.  26,  816.] 
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IX.  Seizure  of  counterfeit  Gain  and  coining  tools,  816.  1.  Interpreta- 

[Sect.  27,  816.1  *i°"'  °f 
XT  T^  .  ■,  ,.  _  Terms. 
A.   Venue  m  Indictmevts,  817.  

[Sect.  28,  817.] 
XI.   WJiat  sufficient  evidence  of  Coin  being  counterfeit,  818. 
[Sects.  29,  30,  818.] 

1.  Without  calling  officers  of  the  Mint,  s.  29,  818. 

2.  Where  Coin  not  fit  for  uttering,  s.  30,  818. 

XII.   Who  may  arrest  persons  offending  against  the  statute, 
819. 

[Sect.  31,  819.] 

XIII.  No  certiorari  to  remove  summary  convictions,  819. 

[Sect.  32,  819.] 

XIV.  Venue  of  proceedifigs  against  persons  acUng  under  the 

statute,  819. 
[Sect.  33,  819.] 

XV.  Punishment  of  Principals  in  the  second  degree,  and 
Accessaries,  820. 
[Sect.  35,  820.] 

XVI.  Trial  of  offences  as  to  Coin  committed  within  the  Admi- 
ralty jurisdiction,  821. 
[Sect.  36,  821.] 
XVII.  Evidence  of  previous  convictions,  821. 
[Sect.  37,  821.] 

XVIII.  Fine  and  sureties  for  keeping  the  peace,  and  Punishment 
of  hard  labour  and  solitary  confinement,  822. 
[Sects.  38  to  40,  822.] 

XIX.  Proceedings  in  summary  convictions,  822. 
[Sect.  41,  822.] 

XX.   C/orfs,  823. 

[Sect.  42,  823.] 
XXI.  Forms,  823. 


I.  JEntwpretation  of  ^Terms. 

By  the  24  &  25  Viet.  c.  99,  s.  1,  "In  the  interpretation  of  and  for  the  interpretation  of 
purposes  of  this  Act,  the  expression  '  the  Queen's  current  gold  or  silver  *^'™'- 
coin,'  shall  include  any  gold  or  silver  coin  coined  in  any  of  her  Majesty's  Current  gold  and 
mints,  or  lawfully  current,  by  virtue  of  any  proclamation  or  other-  °  '^*'' <=""'■ 
wise,   in  any  part  of  her  Majesty's  dominions,  whether  within  the 
United  Kingdom  or  otherwise ;    and  the  expression  '  the    Queen's  copper  coin, 
copper  coin,'  shall  include  any  copper  coin  and  any  coin  of  bronze  or 
mixed  metal  coined  in  any  of  her  Majesty's  mints,  or  lawfully  current, 
by  virtue  of  any  proclamation  or  otherwise,  in  any  part  of  her  Majesty's 
said  dominions  ;  and  the  expression  'false  or  counterfeit  coin  resembling  j,^^  ^^ 
or  apparently  intended  to  resemble  or  pass  for  any  of  the  Queen's  counterfeit  coin. 

F  I  F  2 
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1.  Interpreta-  current  gold  or  silver  coin,'  shaU  include  any  of  the  current  coin  which 
Hon  of  shall  have  been  gilt,  silvered,  washed,  coloured,  or  cased  over,  or  in 
Terms.         any  manner  altered,  so  as  to  resemble  or  be  apparently  intended  to 

resemble  or  pass  for  any  of  the  Queen's  current  coin  of  a  higher  deno- 

Current  coin.         mination  ;  and  the  expressson  '  the  Queen's  current  coin,'  shall  include 
any  coin  coined  in  any  of  her  Majesty's  mints,  or  lawfully  current,  by 
virtue  of  any  proclamation  or  otherwise,  in  any  part  of  her  Majesty's 
said  dominions,  and  whether  made  of  gold,  silver,  copper,  bronze,  or 
What  shall  bo       mixed  metal ;  and  where  the  having  any  matter  in  the  custody  or 
poaseaaion.  possession  of  any  person  is  mentioned  in  this  Act,  it  shall  include,  not 

only  the  having  of  it  by  himself  in  his  personal  custody  or  possession, 
but  also  the  knowingly  and  wilfully  having  it  in  the  actual  custody  or 
possession  of  any  other  person,  and  also  the  knowingly  and  wilfully 
having  it  in  any  dwelling  house  or  other  building,  lodging,  apartment, 
field,  or  other  place,  open  or  enclosed,  whether  belonging  to  or  occupied 
by  himself  or  not,  and  whether  such  matter  shall  be  so  had  for  hia  own 
use  or  benefit,  or  for  that  of  any  other  person." 


Counterfeiting 
the  gold  or  silver 
coin. 


Punishment. 


Evidence  of 
offence. 


n.  ©{fences  relating  to  ti)e  current  ffiolti  ant>  Silver  (ttoin. 

By  the  24  &  25  Vict.  c.  99,  s.  2,  "  Whosoever  shall  falsely  make  or 
counterfeit  any  coin  resembling  or  apparently  intended  to  resemble  or 
pass  for  any  of  the  Queen's  current  gold  or  silver  coin,  shall,  in  England 
and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and 
offence,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  sei'vitude  for  life,  or  for  any  term  not  less 
than  five  years,  (27  &  28  Vict.  c.  47,)  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement." 

It  is  rarely  the  case  that  the  counterfeiting  can  be  proved  directly  by 
positive  evidence ;  it  is  usually  made  out  by  circumstantial  evidence, 
such  as  finding  the  necessary  coining  tools  in  the  defendant's  house, 
together  with  some  pieces  of  the  counterfeit  money  in  a  finished,  some 
in  an  unfinished  state,  or  such  other  circumstances  as  may  fairly 
warrant  the  jury  in  presuming  that  the  defendant  either  counterfeited, 
or  caused  to  be  counterfeited,  or  was  present  aiding  and  abetting  in 
counterfeiting  the  coin  ia  question.  Before  the  recent  statute,  if  several 
conspired  to  counterfeit  the  Queen's  coin,  and  one  of  them  actually  did 
so  in  pursuance  of  the  conspiracy,  it  was  treason  in  aU,  and  they  might 
all  have  been  indicted  for  counterfeiting  the  Queen's  coin  generally ;  (1 
Hole,  214 ;)  but  now,  only  the  party  who  actually  counterfeits  would 
be  tlie  principal  felon,  and  the  others  accessaries  before  the  fact. 
{Arch.  C.  L.  16th  ed.  688.) 

A  variance  between  the  indictment  and  the  evidence,  in  the  number 
of  the  pieces  of  coin  alleged  to  be  counterfeited,  is  immaterial ;  but  a 
variance  as  to  the  denomination  of  such  coin,  as  guineas,  sovereigns, 
shillings,  &c.,  would  be  fatal.  {Id.;  see  14  &  15  Vict.  c.  100,  s.  1,  as  to 
amendment.) 

Proof  that  a  man  occasionally  visited  coiners ;  that  the  rattling  of 
money  was  occasionally  heard  with  them ;  that  he  was  seen  counting 
something  as  if  it  was  money  when  he  left  them  ;  that  on  coming  to 
the  lodgings  just  after  the  apprehension,  he  endeavoured  to  escape,  and 
was  found  to  have  had  money  about  him  ;  is  not  sufficient  evidence  to 
implicate  him  as  counselling,  procuring,  aiding,  and  abetting  the  coin- 
ing. Two  women  were  indicted  for  colouring  a  shilling  and  sixpence, 
and  a  man  (Isaacs)  as  counselling  them,  &c.  The  evidence  against  him 
was,  that  he  visited  them  once  or  twice  a  week  ;'  that  the  rattling  of 
copper  money  was  heard  whilst  he  was  with  them  ;  that  once  he  was 
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counting' something  just  after  he  came  out ;  that  on  going  to  the  room 
just  after  the  apprehension,  he  resisted  being  stopped,  and  jumped  over 
a  wall  to  escape  ;  and  that  there  were  then  found  upon  him  a  bad  three 
shilling  piece,  five  bad  shillings,  and  five  bad  sixpences ;  but  upon  a 
case  reserved,  the  judges  thought  the  evidence  too  slight  to  convict  him. 
(2J.  V.  Isaacs,  Hil.  T.  1813,  cor.  BayUy,  J.,  1  Buss.  62.) 

Who  may  prove  the  coin  to  be  counterfeit,  see  posi,  818. 

If  it  become  a  question  whether  the  coin,  which  the  counterfeit  money 
was  intended  to  imitate,  be  the  Queen's  coin,  it  is  not  necessary  to  pro- 
duce the  proclamation  to  prove  its  legitimation ;  it  is  a  mere  question  of 
fact  to  be  left  to  the  jury,  upon  evidence  of  usage,  reputation,  &c.  (1 
JSfaZe,  196,  212,  213 ;  aide,  801.) 

It  is  not  necessary  to  prove  that  the  counterfeit  coin  was  uttered  or 
attempted  to  be  uttered.  (1  B.ak,  215,  229 ;  3  Inst.  16 ;  1  East's  P.  0. 
165.) 

By  the  24  &  25  Vict.  c.  99,  s.  3,  "Whosoever  shall  gild  or  silver,  or  shall, 
with  any  wash  or  materials  capable  of  producing  the  colour  or  appear- 
ance of  gold  or  of  silver,  or  by  any  means  whatsoever,  wash,  case  over, 
or  colour  any  coin  whatsoever  resembling  or  apparently  intended  to 
resemble  or  pass  for  any  of  the  Queen's  current  gold  or  silver  coin ;  or 
shall  gild  or  silver,  or  shall,  with  any  wash  or  materials  capable  of  pro- 
ducing the  colour  or  appearance  of  gold  or  of  silver,  or  by  any  means 
whatsoever,  wash,  case  over,  or  colour  any  piece  of  silver  or  copper,  or 
of  coarse  gold  or  coarse  silver,  or  of  any  metal  or  mixture  of  metals 
respectively,  being  of  a  fit  size  and  figure  to  be  coined,  and  with  intent 
that  the  same  shaR  be  coined  into  false  and  counterfeit  coin  resembling 
or  apparently  intended  to  resemble  or  pass  for  any  of  the  Queen's 
current  gold  or  silver  coin ;  or  shall  gild,  or  shall,  with  any  wash  or 
materials  capable  of  producing  the  colour  or  appearance  of  gold,  or  by 
any  means  whatsoever,  wash,  case  over,  or  colour  any  of  the  Queen's 
current  silver  coin,  or  file  or  in  any  manner  alter  such  coin,  with  intent 
to  make  the  same  resemble  or  pass  for  any  of  the  Queen's  current  gold 
coin;  or  shall  gild  or  silver,  or  shall,  with  any  wash  or  materials 
capable  of  producing  the  colour  or  appearance  of  gold  or  silver,  or  by 
any  means  whatsoever  wash,  case  over,  or  colour  any  of  the  Queen's 
current  copper  coin,  or  file  or  in  any  manner  alter  such  coin,  with 
intent  to  make  the  same  resemble  or  pass  for  any  of  the  Queen's 
current  gold,  or  silver  coin,  shall,  in  England  and  Ireland,  be  guilty  of 
felony,  and  in  Scotland,  of  a  high  crime  and  offence,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not  less  than  five  years,  (27  &  28  Vict, 
c.  47,)  or  to  be  imprisoned  for  any  term  not  exceedmg  two  years,  with 
or  without  hard  labour,  and  with  or  without  solitary  confinement." 

As  to  what  amounted  to  a  colouring  within  the  now  repealed  Act 
8  &  9  Will.  III.  c.  26,  s.  4,  the  following  case  was  determined  by  the 
judges.  {R.  V.  W.  Case,  Lancaster  Spring  Assizes,  1795,  cor.  Heath,  J., 
1  mis^s  P.  C.  165.)  WUliam  Case  was  found  guilty,  on  an  indictment 
for  traitorously  colouring,  with  materials  producing  the  colour  of  silver, 
a  piece  of  base  coin  resembling  a  shilling.  The  prisoner  was  taken  in 
the  very  act  of  making  counterfeit  shillings  in  the  ordinary  way,  by 
steeping  round  blanks  composed  of  brass  and  silver  in  aquafortis. 
The  round  blanks  were  found,  some  steeped  in  aquafortis,  and  some 
already  taken  out  of  it.  They  had  the  appearance  of  lead,  and  by 
rubbing  they  would  resemble  silver  coin,  but  as  they  were  none  would 
pass  current.  The  judges,  except  two,  thought  the  conviction  right. 
They  considered  that  the  offence  was  complete  when  the  piece  was 
coloured,  for  it  was  then  coloured  with  materials  which  produce  the 
colour  of  silver,  and  that  it  was  not  necessary  that  the  piece  so  coloured 
should  be  current,  for  the  colouring  of  blanks  was  an  offence  within  the 
clause. 

A  case  under  the  like   circumstances  had  been  before  expressly 
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decided  by  the  unanimous  opinion  of  the  judges  to  come  -within  the 
same  statute.  But  there  the  doubt  was  not,  as  in  the  last  instance, 
upon  the  necessity  of  rubbing  the  blank  after  it  was  taken  out  of  the 
■wash,  in  order  to  give  it  the  appearance  of  silver,  but  whether  the 
legislature  did  not  intend  such  a  colouring  only  as  is  altogether  pro- 
duced by  some  outward  application.  But  they  all  thought  that  the 
process  of  extracting  the  latent  silver,  by  the  power  of  the  wash,  from 
the  body  to  the  surface  of  the  blank,  was  a  colouring  within  the  words 
of  the  Act.  They  thought,  besides,  that  it  might  be  charged  as  a 
colouring  with  silver ;  for  the  effect  of  the  aquafortis  is  to  corrode  the 
base  metal,  and  leave  the  silver  only  on  the  superficies,  and  so  the 
copper  is  coloured  or  cased  with  silver.  {B.  v.  Lavey  and  Parker,  0.  B. 
December,  1776,  1  JEasfs  P.  G.  166  ;  1  Leach,  153.) 

But  these  cases  were  decided  upon  the  statutes  8  &  9  Will.  III.  c.  26, 
and  15  Geo.  II.  c.  28  ;  and  the  words  "  capable  of  producing,"  seem  to 
have  been  introduced  into  the  present  statute  for  the  purpose  of 
obviating  the  doubt.  The  words  of  the  sect.  3,  "  by  any  means  what- 
soever," point  to  every  process  by  which  gold  or  silver  appearance  can 
be  produced. 

As  observed  by  Mr.  Eoscoe  in  his  work  on  Coining,  p.  17,  the  act  of 
colouring  or  gilding,  &c.,  the  nature  of  the  wash  or  materials,  and  of  the 
substance  to  which  they  are  applied,  must  be  shown ;  and  it  must 
appear  that  the  prisoner  committed  the  act  with  the  intention  of 
making  counterfeit  coin.  The  wash  or  materials  must  be  shown,  either 
from  the  application  of  them  by  the  prisoner  in  the  particular  instance, 
or  from  an  examination  of  their  properties,  to  be  such  as  are  capable  of 
producing  the  colour  of  gold  or  silver.  But  an  indictment  charging  the 
use  of  such  materials  will  be  supported  by  proof  of  a  colouring  with 
gold  itself.  (Beff.  v.  Turner.  2  Mood.  C.  C.  41.)  Where  direct 
evidence  of  the  act  of  colouring  cannot  be  obtained,  circumstances 
may  be  shown  from  which  the  act  may  be  presumed,  as  that  the 
prisoner  was  in  possession  of  false  coin,  and  that  blanks  coloured  and 
materials  for  colouring  were  found  in  his  house. 

These  offences  of  sect.  3  are  not  triable  at  any  quarter  sessions. 
(S  &  6  Vict.  c.  38,  s.  1.) 

_  By  the  24  &  25  Vict.  c.  99,  s.  4, "  Whosoever  shall  impair,  diminish,  or 
lighten  any  of  the  Queen's  current  gold  or  silver  coin,  with  intent  that 
the  coin  so  impaired,  diminished,  or  lightened,  may  pass  for  the  Queen's 
current  gold  or  silver  coin,  shall,  in  England  and  Ireland  be  guilty  of 
felony,  and  in  Scotland  of  a  high  crime  and  offence,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not 
less  than  five  years,  (27  &  28  Vict.  c.  47,)  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement." 

The  act  of  impairing  must  be  shown,  either  by  direct  evidence  of 
persons  who  saw  the  prisoner  engaged  in  it,  or  by  presumptive 
evidence,  such  as  the  possession  of  filings  and  of  impaired  coin,  or  of 
instruments  for  filing,  &c.  The  intent  to  pass  off  the  impaired  coin 
must  then  appear.  This  may  be  done  by  showing  that  the  prisoner 
attempted  to  pass  the  coin  so  impaired,  or  that  he  carried  it  aijout  his 
person,  which  would  raise  a  presumption  that  he  intended  to  pass  it. 
And  if  the  coin  were  not  so  defaced  by  the  process  of  impairing  as 
apparently  to  affect  its  currency,  it  would,  under  the  circumstances, 
without  further  evidence,  be  a  question  for  the  jui^r,  whether  the 
diminished  coin  was  intended  to  be  passed.    (Rose,  on  Coin.  19.) 

By  the  24  &  25  Vict.  c.  99,  s.  5,  "Whosoever  shall  unlawfully  have  in 
his  custody  or  possession  any  filings  or  clippings,  or  any  gold  or  silver 
bullion,  or  any  gold  or  silver  in  dust,  solution,  or  otherwise,  which  shall 
have  been  produced  or  obtained,  by  impairing,  diminishing,  or  lighten- 
ing any  of  the  'Queen's  current  gold  or  silver  coin,  knowing  the  same  to 
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have  been  so  produced  and  obtained,  shall,  in  England  and  Ireland,  be 
guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding  seven  years  and  not 
less  than  five  years,  (27  &  28  Vict.  c.  47,)  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  ■with  or  without  hard  labour,  and  with  or 
without  solitary  confinement." 

Sect.  6.  '•'  Whosoever,  without  lawful  authority  or  excuse,  (the  proof  Buying  or  selling, 
whereof  shall  lie  on  the  party  accused,)  shall  buy,  sell,  receive,  pay,  or   *^j  m "uTer"*' 
put  off,  or  offer  to  buy,  sell,  receive,  pay,  or  put  off,  any  false  or  counter-  coin  for  lower 
feit  coin  resembling  or  apparently  intended  to  resemble  or  pass  for  any   ™'™  than  its 
of  the  Queen's  current  gold  or  silver  coin  at  or  for  a  lower  rate  or  value  °™'"™'*  """• 
than  the  same  imports  or  was  apparently  intended  to  import,  shall,  in 
England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a  high 
crime  and  offence,  and  being  convicted  theieof,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  Punishment, 
term  not  leas  than  five  years,  (27  &  28  Vict.  c.  47,)  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement ;  and  in  any  indictment  for 
any  such  offence  as  in  this  section  aforesaid,  it  shall  be  suflScient  to 
allege  that  the  party  accused  did  buy,  sell,  receive,  pay,  or  put  off,  or 
did  offer  to  buy,  sell,  receive,  pay,  or  put  off,  the  false  or  counterfeit 
coin  at  or  for  a  lower  rate  or  value  than  the  same  imports  or  was 
apparently  intended  to  import,  without  alleging  at  or  for  what  rate, 
price,  or  value  the  same  was  bought,  sold,  received,  paid,  or  put  off,  or 
offered  to  be  bought,  sold,  received,  paid,  or  put  off." 

It  is  necessary,  in  order  to  bring  a  case  within  the  statute,  that  the 
money  be  vended  at  a  lower  value  than  the  coin  imports,  and  that  it 
should  be  so  stated  in  the  indictment  and  proved.  And  if  the  names 
of  the  persons  to  whom  the  money  was  put  off  can  be  ascertained, 
they  ought  to  be  mentioned,  and  laid  severally  in  the  indictment; 
but  if  they  cannot  be  ascertained,  the  same  rule  will  apply  which 
prevails  in  the  case  of  stealing  the  property  of  persons  imknown. 
(1  Russ.  81.) 

This  offence  is  not  triable  at  any  quarter  sessions.  (5  &  6  Vict.  c.  38, 
s.  1.) 

By  the  24  &  25  Vict.  c.  99,  s.  7,  "Whosoever,  without  lawful  autho-   Importing  coun- 
rity  or  excuse,  (the  proof  whereof  shall  lie  on  the  party  accused,)  shall  terfeitcom  from 
import  or  receive  into  the  United  Kingdom  from  beyond  the  seas  any     ^^"^  *^*°' 
false  or  counterfeit  coin  resembling  or  apparently  intended  to  resemble 
or  pass  for  any  of  the  Queen's  current  gold  or  silver  coin,  knowing  the 
same  to  be  false  or  counterfeit,  shall,  in  England  and  Ireland,  be  guilty 
of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  life,  or  for  any  term  not  less  than  five  years,  (27  Punishment. 
&  28  Vict.  c.  47,)  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement." 

It  would  seem  to  be  no  offence  within  the  enactment  as  to  importing  what  an  offence 
counterfeit  coin,  to  import  from  the  king's  dominions  beyond  the  seas  ;  "f  importing,  &c. 
(1  Hawk.  c.  17,  s.  87;  1  East,  P.  C.  175;)  because  the  counterfeiting 
there  is  punishable  by  the  laws  of  England. 

It  was  no  offence  by  the  old  law,  (nor  is  it  by  the  new  statute,)  imless 
the  importer  knew  the  coin  to  be  counterfeit,  and  such  knowledge  must 
be  averred  in  the  indictment  and  proved.  (1  Sale,  228 ;  1  Hast,  P.  C. 
175;  Mosc.  on  Coin,  24.) 

As  to  importing  counterfeit  coin  not  current  here,  see  post,  813. 

This  offence  is  not  triable  at  any  quarter  sessions.  (5  &  6  Vict.  c.  38,  s.  1.) 
_  By  the  24  &  25  Vict.  c.  99,  s.  8,  "  Whosoever,  without  lawful  autho- 
rity or  excuse,  (the  proof  whereof  shall  lie  on  the  party  accused,)  shall 
export,  or  put  on  board  any  ship,  vessel,  or  boat  for  the  purpose  of 
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being  exported  from  the  United  Kingdom,  any  false  or  counterfeit  coin, 
resembling  or  apparently  intended  to  resemble  or  pass  for  any  of  the 
Queen's  current  coin,  knowing  the  same  to  be  false  or  counterfeit,  shall, 
in  England  and  Ireland,  be  guilty  of  a  misdemeanour,  and  in  Scotland 
of  a  crime  and  oifence,  and  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement." 

Sect.  9.  "Whosoever  shall  tender,  utter,  or  put  off  any  false  or 
counterfeit  coin  resembling  or  apparently  intended  to  resemble  or  pass 
for  any  of  the  Queen's  current  gold  or  silver  coin,  knowing  the  same  to 
be  false  or  counterfeit,  shall  in  England  and  Ireland,  be  guilty  of  a 
misdemeanour,  and  in  Scotland  of  a  crime  and  offence,  and  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
imprisoned  for  any  term  not  exceeding  one  year,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement." 

Sect.  10.  "  Whosoever  shall  tender,  utter,  or  put  off  any  false  or  coun- 
terfeit coin  resembling  or  apparently  intended  to  resemble  or  pass  for 
any  of  the  Queen's  current  gold  or  silver  coin,  knowing  the  same  to  be 
false  or  counterfeit,  and  shall,  at  the  time  of  such  tendering,  uttering, 
or  putting  off,  have  in  his  custody  or  possession,  besides  the  false  or 
counterfeit  coin  so  tendered,  uttered,  or  put  off,  any  other  piece  of  false 
or  counterfeit  coin  resembling  or  apparently  intended  to  resemble  or 
pass  for  any  of  the  Queen's  current  gold  or  silver  coin,  or  shall,  either 
on  the  day  of  such  tendering,  uttering,  or  putting  off,  or  within  the 
space  of  ten  days  then  next  ensuing,  tender,  utter,  or  put  off  any  false 
or  counterfeit  coin  resembling  or  apparently  intended  to  resemble  or 
pass  for  any  of  the  Queen's  current  gold  or  silver  coin,  knowing 
the  same  to  be  false  or  counterfeit,  shall,  in  England  and  Ireland,  be 
guilty  of  a  misdemeanour,  and  in  Scotland  of  a  crime  and  offence,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement." 

Where  a  good  shilling  was  given  to  a  Jew  boy  for  fruit,  and  he  put 
it  into  his  mouth,  under  pretence  of  trying  if  it  were  good,  and  then 
taking  a  bad  shilling  out  of  his  mouth  instead  of  it,  returned  it  to  the 
party,  saying  that  it  was  not  good ;  this  (which  is  called  ringing  the 
changes)  was  holden  to  be  an  uttering  within  the  meaning  of  the  statute 
15  Geo.  II.  c.  28.     {B.  v.  Fra7iks,  2  Leach,  644,  736.) 

A  prisoner  was  proved  to  have  offered  a  bad  shilling  by  putting  it 
down  on  a  shop-counter  in  payment  of  goods,  whereupon  the  shopman 
took  it  up  and  said  it  was  bad,  and  the  prisoner  then  went  off  without 
the  goods  or  shilling.  He  was  convicted  of  uttering  and  putting  ofl^ 
and  the  Court  of  Crown  Cases  Eeserved  held  the  conviction  correct, 
as  it  had  been  constantly  determined  that  to  utter  and  put  off  a  thing 
is  to  offer  it  whether  it  be  taken  or  not.  (Req.  v.  fVelch,  2  Den.  78; 
20  L.  J.  M.  a  101.) 

Where  several  persons  are  engaged  ia  the  common  purpose  of  utter- 
ing base  coin  and  sharing  in  the  proceeds,  they  can  be  convicted  of  a 
joint  uttering,  though  one  or  more  may  have  been  absent  at  the  time  of 
the  act  of  uttering  being  shown  to  have  been  committed.  Two  persons 
were  indicted  for  uttering  a  shilling,  and  the  proof  was  that  the  uttering 
was  effected  by  the  one  in  the  absence  of  the  other,  but  it  was  shown 
that  they  were  together  before  the  uttering,  offering  counterfeit  shUlings 
of  the  same  description,  and  that  they  both  brought  food,  bought  with 
the  proceeds  of  such  uttering,  to  a  common  lodging,  and  the  one  who 
was  absent  at  the  time  of  the  uttering  charged,  had  in  his  possession 
the  same  evening  a  shilling  of  the  same  mould  with  the  one  uttered, 
and  a  conviction  of  both  for  a  joint  uttering  was  held  good.  {Beg.  v. 
Greenwood,  2  Den.  C.  G.  453  ;  21  L.  J.  M.  G.  157,  overruling  B.  v.  EUe, 
R.  da  B.  142,  and  Beg.  v.  Page,  Ass.  Hereford,  1841.) 
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If  two  persons  jointly  prepare  counterfeit  coin,  and  then  utter  it  in 
different  shops,  apart  from  each  other,  but  in  concert,  and  intending 
to  share  the  proceeds,  the  utterings  of  each  are  the  joiat  utterings  of 
both,  and  they  may  be  convicted  jointly.  {Reg.  v.  Hurse,  2  M.  &  R.  360.) 

Under  an  indictment  for  uttering  counterfeit  coin,  it  must  be  proved 
that  the  defendant  knew  it  to  be  a  counterfeit  sovereign  at  the  time  he 
uttered  it.  This  proof  must,  of  course,  rest  on  circumstantial  evidence. 
If  it  be  proved  that  he  uttered,  either  on  the  same  day  or  other  times, 
base  money  of  the  same  description  to  the  same  or  to  a  different  person, 
or  had  other  pieces  of  base  money  about  him  when  he  littered  the 
counterfeit  money  in  question,  this  will  be  evidence  from  which  the 
jury  may  presume  a  guilty  knowledge.  {Per  Thompson,  B.,  in  R.  v. 
WUley  et  al.,  2  Leach.  983  ;  see  R.  v.  Ball,  1  Camypb.  324  ;  R.  v.  Mil- 
lard, Bayley  on  B.  449.) 

If  a  man  utter  a  bad  shilling,  and  fifty  other  bad  shillings  are  found 
upon  him,  this  would  bring  him  within  the  description  of  a  common 
utterer ;  but  if  the  indictment  do  not  contain  that  charge,  yet  these 
circumstances  may  be  given  in  evidence  among  other  charges  of  uttering, 
to  show  that  he  uttered  the  money  with  a  knowledge  of  its  being  bad. 
{Per  ev/nd.  2  Leach,  983  ;  see  also  Ball's  case,  1  Campb.  325  ;  and  Phil, 
on  Ev.  137.) 

The  giving  of  a  piece  of  counterfeit  money  in  charity  is  not  an  uttering 
within  the  statute,  although  the  person  may  know  it  to  be  counterfeit ; 
as  in  cases  of  this  kind  there  must  be  some  intention  to  defraud.  (Reg. 
V.  Page,  8  C.  &  P.  122.) 

An  indictment  for  uttering  counterfeit  coin,  knowing  it  to  be  counter- 
feit (after  a  previous  conviction),  charged  that  the  prisoner  did  utter  a 
counterfeit  half-crown  to  E.  H.,  "  knowing  the  same  to  be  false  and 
counterfeit :"  it  was  held  that  the  allegation  of  the  scienter  was  suffi- 
cient, and  that  the  word  "  knowing"  must  be  taken  to  apply  to  the 
prisoner,  and  not  to  E.  H.,  who  was  the  last  antecedent ;  and  that  the 
scienter  must  be  taken  to  apply  to  the  time  of  the  uttering,  although  it 
was  not  stated  to  be  "  then  and  there."     {Reg.  v.  Page,  9  G.  S  P.  756.) 

A  prisoner  having  uttered  a  counterfeit  crown-piece,  evidence  was 
given  to  prove  guilty  knowledge  of  it,  that  she  had  subsequently  about 
three  weeks  offered  and  uttered  a  bad  shilling.  The  court  held  the 
evidence  admissible  to  prove  the  prisoner's  guilty  knowledge,  on  the 
ground  that  the  uttering  a  piece  of  bad  silver,  although  of  a  different 
denomination  from  that  alleged  in  the  indictment,  is  so  connected  with 
the  offence  charged  as  to  be  evidence.  {Reg.  v.  Foster,  Dears.  0.  0. 
456;  24  £.  J.  M.  0.134.) 

The  prisoner  was  found  having  on  him  in  different  pockets  of  his 
dress  four  counterfeit  crowns,  all  electro-plated,  of  the  same  date  and 
the  same  mould,  each  being  wrapped  in  a  separate  piece  of  paper ;  thir- 
teen counterfeit  half-crowns,  all  electro-plated,  of  the  same  date,  and 
two  of  the  same  mould,  each  being  wrapped  in  a  separate  piece  of 
paper ;  and  fourteen  counterfeit  shillings,  all  electro-plated,  of  the  same 
date  and  mould,  each  wrapped  in  a  separate  piece  of  paper.  On  this 
evidence  the  jury  found  his  guilty  knowledge,  and  the  court  agreed 
with  the  finding,  observing,  how  could  he  but  know  that  they  were  false. 
The  spurious  coin  is  wrapped  in  separate  pieces  of  paper  to  prevent 
them  rubbing  against  each  other.  {Reg.  v.  Jarvis,  Dears.  0.  G.  552  ;  25 
L.  J.  M.  C.  31.) 

By  sect.  1  of  the  Act,  (cwiie,  p.  803,)  it  is  provided,  that  where  the 
having  any  matter  in  the  custody  or  possession  of  any  person  is  men- 
tioned in  this  Act,  it  shall  include  not  only  the  having  it  by  himself  in 
his  personal  custody  or  possession,  but  also  the  knowingly  and  wilfully 
having  it  in  any  dwelling-house  or  other  building,  lodging,  apartment, 
field,  or  other  place  open  or  enclosed,  whether  belonging  to  or  occupied 
by  himself  or  not,  and  whether  such  matter  shall  be  so  had  for  his  own 
use  or  benefit,  or  for  that  of  any  other  person. 
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uttering  twice  in 
ten  days. 


Having  three  or 
morp  pieces  of 
counterleit  gold 
or  silver  coin  in 
possession,  &c., 
with  intent,  &c. 


Punishment. 


PosseBsion. 


Every  second 
offence  of  utter- 
ing, &c.,  after  a 
previous  convic- 
tion shall  be 
felony. 


Punishment. 


Two  persons  were  convicted  of  a  joint  uttering,  having  another 
counterfeit  shilling  in  their  possession,  the  latter  coin  being  found  upon 
the  person  of  one  of  them  only.  It  appeared  that  one  of  them  went 
into  a  shop  and  there  purchased  a  loaf,  for  which  she  tendered  a  coun- 
terfeit shilling  in  payment.  She  was  secured,  but  no  more  counterfeit 
money  was  found  upon  her.  The  other,  who  had  come  with  her  and 
was  waiting  at  the  shop-door,  then  ran  away,  but  was  immediately 
secured,  when  fourteen  bad  shillings  were  found  on  her,  wrapped  in 
gauze  paper.  It  was  objected  that  the  complete  offence  stated  in  the 
indictment  was  not  proved  against  either  of  the  prisoners.  Garrow,  B., 
was  of  opinion,  "  that  the  two  prisoners  coming  together  to  the  shop, 
the  one  staying  outside,  must  both  be  taken  to  be  jointly  guilty  of  the 
uttering,  and  that  it  was  for  the  jury  to  say  whether  the  possession  of 
the  remaining  pieces  of  bad  money  was  not  joint."  The  jury  found 
both  the  prisoners  guilty.  (iJ.  v.  Skerritt,  2  C.  S  P.  427 ;  see  Beg.  v. 
Bogers.  2  Mood.  G.  C.  85.) 

Under  an  indictment  for  an  uttering  twice  in  ten  days,  the  double 
tittering  must  be  charged  in  one  count.  {B.  v.  Tandy,  2  Leach,  835  ;  1 
East's  F.  0.  182  ;  and  see  B.  v.  Martyn,  2  Leach,  923  ;  1  Easfs  P.  C. 
Add.  XVIII. ;  1  Buss.  82.)  On  a  conviction  for  two  separate  offences 
of  uttering  coin  in  two  counts,  one  judgment  for  two  years'  imprison- 
ment is  bad.     (iJ.  V.  Robinson,  1  Mood.  G.  G.  413.) 

By  the  24  &  25  Vict.  c.  99,  s.  11,  "  Whosoever  shall  have  in  his  custody 
or  possession  three  or  more  pieces  of  false  or  counterfeit  coin  resembling 
or  apparently  intended  to  resemble  or  pass  for  any  of  the  Queen's  cur- 
rent gold  or  silver  coin,  knowing  the  same  to  be  false  or  counterfeit, 
and  with  intent  to  utter  or  put  off  the  same  or  any  of  them,  shall,  in 
England  and  Ireland,  be  guilty  of  a  misdemeanour,  and  in  Scotland  of 
a  crime  and  offence,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court  to  be  kept  in  penal  servitude  for  the  term  of 
j5ve  years,  (27  &  28  Vict.  c.  47,)  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement." 

As  to  what  shall  be  a  sufficient  "  custody  or  possession"  in  fact 
within  the  Act,  see  sivpra,  and  ante,  804. 

As  to  what  will  be  evidence  of  a  guilty  knowledge  and  intention,  see 
cmte,  809. 

Where  two  persons  were  taken  into  custody  together,  one  of  them 
having  on  him  sixteen  pieces  of  counterfeit  coin,  and  the  other  only  two 
pieces,  the  judges  held  that  the  person  who  had  only  the  two  pieces 
might,  in  point  of  law,  be  convicted  as  well  as  the  person  who  had 
the  sixteen.     {Beg.  v.  Williams,  1  Gar.  S  M.  259.) 

At  common  law  it  was  no  offence  to  have  possession  of  counterfeit 
coin  with  intent  to  utter  it.  {B.  v.  Stewart,  B.  S  B.  288 ;  B.  v.  Heath, 
Id.  184.) 

The  unlawful  procuring  of  counterfeit  coin  with  intent  to  circulate  it, 
though  no  act  of  uttering  be  proved,  is  a  misdemeanour  at  common  law, 
and  the  possession  of  a  large  quantity  of  couuterfeit  coin,  all  newly 
finished,  never  having  been  in  circulation,  and  of  the  same  denomina- 
tion, unaccounted  for,  is  evidence  of  an  unlawful  procurement,  with 
intent  to  circulate.  (B.  v.  Bobirison  and  Fuller,  1  Buss.  47,  4&;  B.  & 
B.  308.) 

By  the  24  &  25  Vict.  c.  99,  s.  12, "  Whosoever,  having  been  convicted, 
either  before  or  after  the  passing  of  this  Act,  of  any  such  misdemeanour 
or  crime  and  offence  as  in  any  of  the  last  three  preceding  sections  men- 
tioned, or  of  any  felony  or  high  crime  and  offence  against  this  or  any 
former  Act  relating  to  the  coin,  shall  afterwards  commit  any  of  the 
misdemeanours  or  crimes  and  offences  in  any  of  the  said  sections  men- 
tioned, shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland 
of  a  high  crime  and  offence,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or 
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for  any  term  not  less  than  fire  years,  (27  &  28  Vict.  c.  47,)  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement." 

The  mode  of  alleging  the  previous  conviction  and  of  proving  the 
same  is  pointed  out  by  the  37th  section  of  the  statute,  post,  821. 

This  offence  is  not  triable  at  any  quarter  sessions.     (5  <fe  6  Vict.  c.  38.) 

By  the  24  &  25  Vict.  c.  99,  s.  13,  "  Whosoever  shall,  with  intent  to 
defraud,  tender,  utter,  or  put  off  as  or  for  any  of  the  Queen's  current 
gold  or  silver  coin,  any  coin  not  being  such  current  gold  or  silver  coin, 
or  any  medal  or  piece  of  metal  or  mixed  metals,  resembling  in  size, 
figure,  and  colour  the  current  coin  as  or  for  which  the  same  shall  be  so 
tendered,  uttered,  or  put  off,'  such  coin,  medal,  or  piece  of  metal  or 
mixed  metals  so  tendered,  uttered,  or  put  off  being  of  less  value  than 
the  current  coin  as  or  for  which  the  same  shall  be  so  tendered,  uttered, 
or  put  off,  shall,  in  England  and  Ireland,  be  guilty  of  a  misdemeanour, 
and  in  Scotland  of  a  crime  and  offence,  and  beiug  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any 
term  not  exceeding  one  year,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement." 

A  person  was  convicted,  under  the  above  section,  of  putting  off,  as 
and  for  a  half-sovereign,  a  medal  of  the  same  size  and  colour,  which 
had  on  the  obverse  side  a  head  similar  to  that  of  the  Queen,  but  sur- 
rounded by  the  inscription,  "  Victoria,  Queen  of  Great  Britain," 
instead  of  "  Victoria  Dei  Gratia,"  and  a  round  guerling,  and  not  square. 
And  no  evidence  was  given  as  to  the  appearance  of  the  reverse  side, 
nor  was  the  coin  produced  to  the  jury,  and  it  was  held  that  there  was 
sufficient  evidence  that  the  medal  resembled,  in  figure  as  well  as  size 
and  colour,  a  half-sovereign.  {Beg.  v.  Bohmson,  L.  S  C.  604;  34  L.  J. 
M.  a  176.) 
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Ill  ©fences  telattng  to  current  (ffiopiicr  Ctotn. 

By  the  24  &  25  Vict.  c.  99,  s.  14,  "  Whosoever  shall  falsely  make  or  Counterfeiting, 
counterfeit  any  coin  resembling  or  apparently  intended  to  resemble  or  *"•>  copper  coin, 
pass  for  any  of  the  Queen's  current  copper  coin ;  and  whosoever,  with- 
out lawful  authority  or  excuse,  (the  proof  whereof  shall  lie  on  the  party 
accused,)  shall  knowingly  make  or  mend,  or  begin  or  proceed  to  make 
or  mend,  or  buy  or  sell,  or  have  in  his  custody  or  possession,  any  instru- 
ment, tool,  or  engine  adapted  and  intended  for  the  counterfeiting  any 
of  the  Queen's  current  copper  coin;  or  shall  buy,  sell,  receive,  pay,  or 
put  off,  or  offer  to  buy,  sell,  receive,  pay,  or  put  off,  any  false  or  coun- 
terfeit coin  resembling  or  apparently  intended  to  resemble  or  pass  for 
any  of  the  Queen's  current  copper  coin,  at  or  for  a  lower  rate  or  value 
than  the  same  imports  or  was  apparently  intended  to  import,  shall,  in 
England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a  high 
crime  and  offence,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  Punishment. 
exceeding  seven  years  and  not  less  than  five  years,  (27  &  28  Vict.  c.  47,) 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary  confinement." 

Sect.  15.  "  Whosoever  shall  tender,  utter,  or  put  off  any  false  or  coun-  Uttering  base 
terfeit  coin  resembling  or  apparently  intended  to  resemble  or  pass  for  "'PP^''  ™™- 
any  of  the  Queen's  current  copper  coin,  knowing  the  same  to  be  false 
or  counterfeit,  or  shall  have  in  his  custody  or  possession  three  or  more 
pieces  of  false  or  counterfeit  coin  resembling  or  apparently  intended  to 
resemble  or  pass  for  any  of  the  Queen's  current  copper  coin,  knowing 
the  same  to  be  false  or  counterfeit,  and  with  intent  to  utter  or  put  off 
the  same  or  any  of  them,  shall,  in  England  and  Ireland,  be  guilty  of  a 
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Colouring  copper 
coin  BO  as  to 
resemble  gold  or 
Bilrer  coin. 


misdemeanour,  and  in  Scotland  of  a  crime  and  offence,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  im- 
prisoned for  any  term  not  exceeding  one  year,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement." 

The  evidence  on  prosecutions  for  the  various  offences  relating  to  the 
copper  coin,  will  in  general  be  the  same  as  on  prosecutions  relating  to 
the  counterfeiting  of  the  gold  and  silver  coin. 

By  the  interpretation  clause  of  this  statute,  {ante,  803,)  it  is  enacted 
that  the  expression  "the  Queen's  copper  coin"  shall  include  any 
copper  coin,  and  any  coin  of  bronze  or  mixed  metal,  coined  in  any 
of  her  Majesty's  mints,  or  lawfully  current,  by  virtue  of  any  proclama- 
tion or  otherwise,  in  any  part  of  her  Majesty's  said  dominions. 

As  to  colouring  copper  coin  so  as  to  resemble  any  gold  or  silver  coin, 
see  s.  3,  ante,  805. 


Defacing  the  coin 
by  stampiog 
words  tbereon. 


Punishment. 


Tender  of  coin 
BO  defaced  not  to 
be  a  legal  tender, 
and  penalty  for 
utterlngthe  same. 


IV.  ©eences  as  to  irefactng  t^&e  (»§ueen's  dtitn. 

By  the  24  &  25  Vict.  c.  99,  s.  16,  "  Whosoever  shall  deface  any  of  the 
Queen's  current  gold,  silver,  or  copper  coin,  by  stamping  thereon  any 
names  or  words,  whether  such  coin  shall  or  shall  not  be  thereby 
diminished  or  lightened,  shall,  in  England  and  Ireland,  be  guilty  of  a 
misdemeanour,  and  in  Scotland  of  a  crime  and  offence,  and  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
imprisoned  for  any  term  not  exceeding  one  year,  with  or  without  hard 
labour." 

Sect.  17.  "No  tender  of  payment  in  money  made  in  any  gold,  silver, 
or  copper  coin  so  defaced  by  stamping,  as  in  the  last  preceding  section 
mentioned,  shall  be  allowed  to  be  a  legal  tender ;  and  whosoever  shall 
tender,  utter,  or  put  off  any  coin  so  defaced,  shall,  on  conviction  thereof 
before  two  justices,  be  liable  to  forfeit  and  pay  any  sum  not  exceeding 
forty  shillings  :  provided  that  it  shall  not  be  lawful  for  any  person  to 
proceed  for  any  such  last  mentioned  penalty  without  the  consent,  in 
England  or  Ireland,  of  her  Majesty's  attorney-general  for  England  or 
Ireland  respectively,  or  in  Scotland  of  the  lord-advocate." 


Counterfeiting 
foreign  gold  and 
silTer  coin. 


PuniBhrnent. 


'  such 
counterfeit  coin 
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Kingdom. 


V.  ©ffences  relating  to  foreign  <@olt<  or  Silber  Cloin. 

By  the  24  &  25  Vict.  c.  99,  s.  18,  "Whosoever  shall  make  or  counter- 
feit any  kind  of  coin  not  being  the  Queen's  current  gold  or  silver  coin, 
but  resembling  or  apparently  intended  to  resemble  or  pass  for  any  gold 
or  silver  coin  of  any  foreign  prince,  state,  or  country,  shall,  in  England 
and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and 
offence,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
seven  years  and  not  less  than  five  years,  (27  &  28  Vict.  c.  47,)  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement." 

Sect.  19.  "  Whosoever,  without  lawful  authority  or  excuse,  (the  proof 
whereof  shall  lie  on  the  party  accused,)  shall  bring  or  receive  into  the 
United  Kingdom  any  such  false  or  counterfeit  coin  resembling  or 
apparently  intended  to  resemble  or  pass  for  any  gold  or  silver  coin  of 
any  foreign  ppince,  state,  or  country,  knowing  the  same  to  be  false  or 
counterfeit,  shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in 
Scotland  of  a  high  crime  and  offence,  and  being  convicted  thereof,  shall 
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be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  seven  years  and  not  less  than  five  years, 
(27  &  28  Vict.  c.  47,)  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement." 

Sect.  20.  "  Whosoever  shall  tender,  utter,  or  put  off  any  such  false  or 
counterfeit  coin  resembling  or  apparently  intended  to  resemble  or  pass 
for  any  gold  or  silver  coin  of  any  foreign  prince,  state,  or  country, 
knowing  the  same  to  be  false  or  counterfeit,  shall,  in  England  and 
Ireland,  be  guilty  of  a  misdemeanour,  and  in  Scotland  of  a  crime 
and  oifence,  and  being  convicted  thereof,  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  six 
months  with  or  without  hard  labour." 

Sect.  21.  "Whosoever,  having  been  so  convicted  as  in  the  last  pre- 
ceding section  mentioned,  shall  afterwards  commit  the  like  offence  of 
tendering,  uttering,  or  putting  off  any  such  false  or  counterfeit  coin  as 
aforesaid,  knowing  the  same  to  be  false  or  counterfeit,  shall,  in  England 
and  Ireland,  be  guilty  of  a  misdemeanour,  and  in  Scotland  of  a  crime 
and  offence,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  t~wo  years, 
with  or  without  hard  labour,  and  with  or  without  solitary  confinement; 
and  whosoever,  having  been  so  convicted  of  a  second  offence,  shall  after- 
wards commit  the  like  offence  of  tendering,  uttering,  or  putting  off  any 
such  false  or  counterfeit  coin  as  aforesaid,  knowing  the  same  to  be  false 
or  counterfeit,  shall  in  England  and  Ireland,  be  guilty  of  felony,  and  in 
Scotland  of  a  high  crime  and  offence,  and  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  life,  or  for  any  term  not  less  than  five  years,  (27  &  28  Vict.  c.  47,)  or 
to  be  imprisoned  for  any  term  not  exceeding  two  years  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement." 

As  to  the  manner  of  stating  and  proving  a  previous  conviction  for  a 
like  offence,  see  s.  37,  post,  821. 
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VI.  ©ffences  wlattttfl  to  fotetfln  (Stoin  not  (ffifoli  or  Stlber. 

By  the  24  &  25  Vict.  c.  99,  s.  22,  "  Whosoever  shall  falsely  make  or 
counterfeit  any  kind  of  coin  not  being  the  Queen's  current  coin,  but 
resembling  or  apparently  intended  to  resemble  or  pass  for  any  copper 
coin,  or  any  other  coin  made  of  any  metal  or  mixed  metals  of  less  value 
than  the  silver  coin  of  any  foreign  prince,  state,  or  country,  shall,  in 
England  and  Ireland,  be  guilty  of  a  misdemeanour,  and  in  Scotland  of 
a  crime  and  offence,  and  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  court,  for  the  first  offence,  to  be  imprisoned  for  any 
term  not  exceeding  one  year,  and  for  the  second  offence,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  seven  years  and  not  less 
than  five  years,  (27  &  28  Vict.  c.  47,)  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement." 

Sect.  23.  "Whosoever,  without  lawful  authority  or  excuse,  (the 
proof  whereof  shall  lie  on  the  party  accused),  shaU.  have  in  his  custody 
or  possession  any  greater  number  of  pieces  than  five  pieces  of  false 
or  counterfeit  coin  resembling  or  apparently  intended  to  resemble  or 
pass  for  any  gold  or  silver  coin  of  any  foreign  prince,  state,  or  country, 
or  any  such  copper  or  other  coin  as  in  the  last  preceding  section 
mentioned,  shall,  on  conviction  thereof  before  any  justice  of  the  peace, 
forfeit  and  lose  all  such  false  and  counterfeit  coin,  which  shall  be  cut 
in  pieces  and  destroyed  by  order  of  such  justice,  and  shall  for  every 
such  offence  forfeit  and  pay  any  sum  of  money  not  exceeding  forty 
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shillings  nor  less  than  ten  shillings  for  every  such  piece  of  false  and 
counterfeit  coin  which  shall  be  found  in  the  custody  or  possession  of 
such  person,  one  moiety  to  the  informer,  and  the  other  moiety  to  the 
poor  of  the  parish  where  such  offence  shall  be  committed ;  and  in  case 
any  such  penalty  shall  not  be  forthwith  paid,  it  shall  be  lawful  for  any 
such  justice  to  commit  the  person  who  shall  have  been  adjudged  to  pay 
the  same  to  the  common  gaol  or  house  of  correction,  there  to  be  kept 
to  hard  labour  for  the  space  of  three  months,  or  until  such  penalty 
shall  be  paid." 
As  to  custody  and  possession,  see  sect.  1,  ante,  803. 


Makiug.  mend- 
ing, or  having 
possession  of  any 
coining  tools, 
felony. 


Punishment. 


Making  a  pun- 
cheon for  coining. 


VII.  Offences  as  to  ®ools  for  ©oining. 

By  the  24  &  25  Vict.  c.  99,  s.  24,  "Whosoever,  without  lawful  autho- 
rity or  excuse,  (the  proof  whereof  shall  lie  on  the  party  accused,)  shall 
knowingly  make  or  mend,  or  begin  or  proceed  to  make  or  mend,  or  buy 
or  sell,  or  have  in  his  custody  or  possession,  any  puncheon,  counter 
puncheon,  matrix,  stamp,  die,  pattern,  or  mould,  in  or  upon  which 
there  shall  be  made  or  impressed,  or  which  will  make  or  impress,  or 
which  shall  be  adapted  and  intended  to  make  or  impress,  the  figure, 
stamp,  or  apparent  resemblance  (a)  of  both  or  either  of  the  sides  of  any 
of  the  Queen's  current  gold  or  silver  coin,  or  of  any  coin  of  any  foreign 
prince,  state,  or  country,  or  any  part  or  parts  of  both  or  either  of  such 
sides ;  or  shall  make  or  mend,  or  begin  or  proceed  to  make  or  mend,  or 
shall  buy  or  sell,  or  have  in  his  custody  or  possession,  any  edger,  edging 
or  other  tool,  collar,  instrument,  or  engine  adapted  and  intended  for 
the  marking  of  coin  round  the  edges  with  letters,  grainings,  or  other 
marks  or  figures  apparently  resembling  those  on  the  edges  of  any  such 
coin  as  in  this  sectioa  aforesaid,  knowing  the  same  to  be  so  adapted 
and  intended  as  aforesaid ;  or  shall  make  or  mend,  or  begin  or  proceed 
to  make  or  mend,  or  shall  buy  or  sell,  or  have  in  his  custody  or  posses- 
sion, any  press  for  coinage,  or  any  cutting  engine  for  cutting  by  force 
of  a  screw,  or  of  any  other  contrivance,  round  blanks  out  of  gold,  silver, 
or  other  metal  or  mixture  of  metals,  or  any  other  machine,  knowing 
such  press  to  be  a  press  for  coinage,  or  knowing  such  engine  or  machine 
to  have  been  used  or  to  be  intended  to  be  used  for  or  in  order 
to  the  false  making  or  counterfeiting  of  any  such  coin  as  in  this  section 
aforesaid,  shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in 
Scotland  of  a  high  crime  and  offence,  and  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  life,  or  for  any  term  not  less  than  five  years,  (27  &  28  Vict.  o.  47,) 
or  to  be  imprisoned  for  any  term  not  exceeding  two  yeai'S,  with  or 
without  hard  labour,  and  with  or  without  solitary  confinement." 

The  offences  under  this  section  are  not  triable  at  any  quarter  sessions. 
(5  &  6  Vict.  c.  38,  s.  1.) 

To  constitute  the  offence  of  making,  &c.,  a  puncheon,  &c.,  for  coining, 
it  is  not  necessary  that  the  instrument  should  be  capable  of  makiug  an 
impression  of  the  whole  of  one  side  of  the  coin  ;  for  the  words  "  or  any 
part  or  parts,"  &c.,  are  introduced  into  this  statute,  and,  consequently, 
the  difficulty  in  R.  v.  Sutton,  (2  Sir.  1074 ;  Hardw.  370,)  where  the 
instrument  was  capable  of  makiug  the  sceptre  only,  cannot  now  occur. 
{Arch.  C.  L.  16th  ed.  704.)  It  is  not  necessary  to  prove,  under  this  branch 
of  the  statute,  the  knowledge  or  intent  of  the  defendant,  for  the  mere 
similitude  is  treated  by  the  legislature  as  evidence  of  the  intent ;  neither 


(a)  See  1  Eatt's  P.  C.  172  ;  R.  v.  MdgOey,  1  Leach,  189. 
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is  it  essential  to  show  that  money  was  actually  made  with  the  instru-    7.  Tools  for 
ment  in  question.    {R.  v.  Ridgdey,  1  East,  P.  G.  171 ;  Arch.  C.  L.  16th       Coining. 

ed.  704.)    Where  an  indictment  charged  making  a  mould,  "intended  to    

make  and  impress  the  figure  and  apparent  resemblance  of  the  obverse 
side  of  a  shilling,"  it  is  sufficient  to  prove  that  the  prisoner  made  the 
mould  and  a  part  of  the  impression,  though  he  hadTnot  completed  the 
entire  impression.    (R.  v.  Foster,  7  G.  S  P.  495.) 

Although,  in  an  indictment  for  making,  &c.,  an  instrument  for  coin- 
ing, it  is  more  accurate  to  describe  the  instrument  according  to  its 
actual  use,  it  may  be  described  either  way.  (B.  v.  Lenna/rd,  1  Leach, 
85;  1  East,  P.C.170;  1  Russ.  74.) 

Where  a  prisoner  was  indicted  for  having  in  his  possession  a  mould  As  to  a  mould. 
on  which  was  impressed  a  resemblance  of  the  obverse  side  of  a 
shilling,  it  was  held,  that  in  order  to  convict,  the  jury  must  be  satisfied 
that  at  the  time  he  had  it  in  his  possession  the  whole  of  the  obverse  side 
was  impressed  on  the  mould.  (R.  v.  Foster,  7  G.  &  P.  494.)  When  a 
mould  is  impressed  with  the  obverse  of  a  coin  partly  defaced  by  wear, 
it  is  properly  described  as  one  upon  which  is  made  and  impressed  the 
figure  and  apparent  resemblance  of  one  of  the  sides  of  the  Queen's 
current  silver  coin.  The  words  of  the  section  as  to  moulds  to  impress 
a  resemblance  of  part  of  one  side  of  a  coin,  apply  to  cases  where  several 
moulds  are  used  to  make  one  side  of  a  coin,  not  to  cases  where  the 
mould  contains  the  whole  side  of  a  coin  which  has  been  partly  worn 
away  by  use.     {Beg.  v.  Richmond,  1  0.  S.  K.  240.) 

Indictment  for  unlawfully  causing  to  be  made  and  engraved  dies  of  As  to  dies. 
foreign  coin,  with  intent  to  use  them,  and  by  means  thereof  feloniously 
and  against  the  statute  to  make  counterfeit  coin,  and  so  attempting  to 
make  counterfeit  coin.  Proof  that  the  prisoner  had  procured  dies  in 
this  country  for  stamping  and  imitating  Peruvian  half-dollars.  It  was 
held  that  the  procuring  dies  was  an  act  in  furtherance  of  the  criminal 
purpose  sufficiently  proximate  to  the  ofifence  intended,  and  sufficiently 
evidencing  the  criminal  intent  to  support  the  indictment  founded  on  it 
for  a  misdemeanour.  In  this  same  case  the  jury  found  that  the  prisoner 
intended  to  make  only  a  few  counterfeit  coins  merely  to  test  the  appa- 
ratus ;  and  it  was  held  also  that  to  make  such  coin  with  that  object 
would  amount  to  the  ofience  of  making  counterfeit  coin  within  the 
statute.     {Reg.  v.  Roberts,  Dears.  G.  G.  539  ;  25  L.  J.  M.  G.  17.) 

A  charge  of  feloniously  making  a  die  which  would  impress  the  figure, 
stamp,  and  resemblance  of  the  obverse  side  of  a  shilling,  was  held  to  be 
supported  against  a  prisoner  as  principal,  who  was  proved  to  have 
applied  to  a  die  sinker  to  make  dies,  two  of  which  would  stamp  the 
opposite  sides  of  a  shilling ;  the  die  sinker  applied  to  the  officers  of  the 
mint,  who  directed  him  to  proceed  to  execute  the  order.  The  prisoner 
was  held  to  be  the  principal,  as  the  die  sinker  was  an  innocent  agent. 
{Beg.  V.  Bannen,  1  C.  &  K.  295.) 

The  1st  section  of  the  Act,  (ctnie,  803,)  provides  that  a  person  shall  Evidence  of 
be  deemed  to  have  the  possession  of  any  matter  mentioned  in  the  Act  ™l»wfia  posses- 
who,  knowingly  and  wilfully,  has  it  in  any  dwelling-house,  &c.,  moulds™™"^ 
whether  belonging  to  or  occupied  by  himself  or  not.  The  prisoner  had 
occupied  a  house  for  about  a  month  before  the  police  entered  it  and 
found  two  men  and  two  women  there,  one  of  whom  was  the  wife  of  the 
prisoner.  The  men  attacked  the  police,  and  the  women  threw  some- 
thing into  the  fire.  The  police  succeeded,  however,  in  preserving  part 
of  what  the  women  threw  away,  which  proved  to  be  fragments  of  a 
plaster  of  Paris  mould  of  a  half-crown.  The  prisoner  came  in  shortly 
afterwards,  and,  on  searching  the  house,  a  quantity  of  plaster  of  Paris 
was  found  up  stairs.  An  iron  ladle  and  some  fragments  of  plaster  of 
Paris  moulds  were  also  found.  It  was  proved  that  the  prisoner, 
thirteen  days  before  the  day  in  question,  had  passed  a  bad  half-crown, 
but  there  was  no  evidence  that  it  had  been  made  in  the  mould  found 
by  the  police.    He  was  afterwards  tried  and  convicted  for  uttering 


816 

7.  Tools  for 
Coining. 


ConTeying  tools 
or  monies  out  of 
the  mint  witliout 
authority,  felony. 


Cloin. 


[S.  VII. 


FoniBhment. 


the  base  half-crown.  It  was  held  that  there  was  sufficient  evidence 
to  justify  the  conviction,  and  that  other  substantive  felonies,  which 
have  a  tendency  to  establish  the  scienter  of  the  felony  charged,  may 
be  proved  for  that  purpose.  (JReg.  v.  Weeks,  L,  SO.  18 ;  30  L.  J. 
M.  a  141.) 

By  the  24  &  25  Vict.  c.  99,  s.  25,  "  Whosoever,  without  lawful  autho- 
rity or  excuse,  (the  proof  whereof  shall  lie  on  the  party  accused,)  shall 
knowingly  convey  out  of  any  of  her  Majesty's  mints,  any  puncheon, 
counter  puncheon,  matrix,  stamp,  die,  pattern,  mould,  edger,  edging  or 
other  tool,  collar,  instrument,  press,  or  engine  used  or  employed  in  or 
about  the  coining  of  coin,  or  any  useful  part  of  any  of  the  several 
matters  aforesaid,  or  any  coin,  bullion,  metal,  or  mixture  of  metals, 
shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a 
high  crime  and  offence,  and  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  m  penal  servitude  for  life,  or  for 
any  term  not  less  than  five  years,  (27  &  28  Vict.  c.  47,)  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  vrith  or  without  solitary  confinement." 


Coin  suspected  to 
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VIII.  ^otow  to  cut,  $(t.,  msptcWa  ((toin  Uviauia  as  (!|ueen'g 
Oolti  ox  Silver  ffloin. 

By  the  24  &  25  Vict.  c.  99,  s.  26,  "Where  any  coin  shall  be  tendered 
as  the  Queen's  current  gold  or  silver  coin  to  any  person  who  shall 
suspect  the  same  to  be  diminished  otherwise  than  by  reasonable  wear- 
ing, or  to  be  counterfeit,  it  shall  be  lawful  for  such  person  to  cut,  break, 
bend,  or  deface  such  coin,  and  if  any  coin  so  out,  broken,  bent,  or 
defaced  shall  appear  to  be  diminished  otherwise  than  by  reasonable 
wearing,  or  to  be  counterfeit,  the  person  tendering  the  same  shall  bear 
the  loss  thereof;  but  if  the  same  shall  be  of  due  weight,  and  shall 
appear  to  be  lawful  coin,  the  person  cutting,  breaking,  bending,  or 
defacing  the  same,  is  hereby  required  to  receive  the  same  at  the  rate  it 
was  coined  for ;  and  if  any  dispute  shall  arise  whether  the  coin  so  cut, 
broken,  bent,  or  defaced,  be  diminished  in  manner  aforesaid,  or  coun- 
terfeit, it  shall  be  heard  and  finally  determined  in  a  summary  manner 
by  any  justice  of  the  peace,  who  is  hereby  empowered  to  examine  upon 
oath  as  well  as  the  parties  any  other  person,  in  order  to  the  decision 
of  such  dispute ;  and  the  tellers  at  the  receipt  of  her  Majesty's  ex- 
chequer, and  their  deputies  and  clerks,  and  the  receivers  general  of 
every  branch  of  her  Majesty's  revenue,  are  hereby  required  to  cut, 
break,  or  deface,  or  cause  to  be  cut,  broken,  or  defaced,  every  piece  of 
counterfeit  or  unlawfully  diminished  gold  or  silver  coin  which  shall  be 
tendered  to  them  in  payment  of  any  part  of  her  Majesty's  revenue." 


Proyislon  for  the 
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IX.  St>iipixe  of  counterfeit  (Koin  anil  CtointttB  ^oolis. 

By  the  24  &  25  Vict.  s.  27,  "  If  any  person  shall  find  or  discover  in 
any  place  whatever,  or  in  the  custody  or  possession  of  any  person  having 
the  same  without  lawful  authority  or  excuse,  any  false  or  counterfeit 
coin,  resembling  or  apparently  intended  to  resemble  or  pass  for  any  of 
the  Queen's  current  gold,  silver,  or  copper  coin,  or  any  coin  of  any 
foreign  prince,  state,  or  country,  or  any  instrument,  tool,  or  engine 
whatsoever,  adapted  and  intended  for  the  counterfeiting  of  any  such 
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coin,  or  any  filings  or  clippings,  or  any  gold  or  silver  bullion,  or  any  10.  Venue  in 
gold  or  silver  in  dust,  solution,  or  otherwise,  which  shall  have  been   Indictments. 

produced  or  obtained  by  diminishing  or  lightening  any  of  the  Queen's  

Current  gold  or  silver  coin,  it  shall  be  lawful  for  the  person  so  finding 
or  discovering  and  he  is  hereby  required  to  seize  the  same,  and  to  carry 
the  same  forthwith  before  some  justice  of  the  peace  ;  and  where  it  shall 
be  proved,  oa  the  oath  of  a  credible  witness  before  any  justice  of  the 
peace,  that  there  is  reasonable  cause  to  suspect  that  any  person  has 
been  concerned  in  counterfeiting  the  Queen's  current  gold,  silver,  or 
copper  coin,  or  any  such  foreign  or  other  coin  as  in  this  Act  before 
mentioned,  or  has  in  his  custody  or  possession  any  such  false  or  coun- 
terfeit coin,  or  any  instrument,  tool,  or  engine  whatsoever  adapted  and 
intended  for  the  making  or  counterfeiting  of  any  such  coin,  or  any  other 
machine  used  or  intended  to  be  used  for  making  or  counterfeiting  any 
such  coin,  or  any  such  filings,  clippings,  or  bullion,  or  any  such  gold  or 
silver  in  dust,  solution,  or  otherwise  as  aforesaid,  it  shall  be  lawful  for 
any  justice  of  the  peace,  by  warrant  under  his  hand,  to  cause  any  place 
whatsoever  belonging  to  or  in  the  occupation  or  under  the  control  of 
such  suspected  person  to  be  searched,  either  in  the  day  or  in  the  night, 
and  if  any  such  false  or  counterfeit  coin,  or  any  such  instrument,  tool,  or 
engine,  or  any  such  machine,  or  any  such  filings,  clippings,  or  bullion, 
or  any  such  gold  or  silver  in  dust,  solution,  or  otherwise  as  aforesaid, 
shall  be  found  in  any  place  so  searched,  to  cause  the  same  to  be  seized 
and  carried  forthwith  before  some  justice  of  the  peace  ;  and  whensoever 
any  such  false  or  counterfeit  coin,  or  any  such  instrument,  tool,  or 
engine,  or  any  such  machine,  or  any  such  filings,  clippings,  or  bullion, 
or  any  such  gold  or  silver  in  dust,  solution,  or  otherwise  as  aforesaid, 
shall  in  any  case  whatsover  be  seized  and  carried  before  a  justice  of  the 
peace,  he  shall,  if  necessai-y,  cause  the  same  to  be  secured,  for  the  pur- 
pose of  being  produced  in  evidence  against  any  person  who  may  be 
prosecuted  for  any  offence  against  this  Act ;  and  all  such  false  and 
counterfeit  coin,  and  all  instruments,  tools,  and  engines  adapted  and 
intended  for  the  making  or  counterfeiting  of  coin,  and  all  such  machines, 
and  all  such  filings,  clippings,  and  bullion,  and  all  such  gold  and  silver 
in  dust,  solution,  or  otherwise  as  aforesaid,  after  they  shall  have  been 
produced  in  evidence,  or  when  they  shall  have  been  seized,  and  shall 
not  be  required  to  be  produced  in  evidence,  shall  forthwith  be  delivered 
up  to  the  officers  of  her  Majesty's  mint,  or  to  the  solicitors  of  her 
Majesty's  Treasury,  or  to  any  person  authorized  by  them  to  receive 
the  same." 


X.  Fcnue  in  Intictmtnin, 

By  the  24  &  25  Vict.  c.  99,  s.  28, "  Where  any  person  shall  tender,  utter,  Venue. 
or  put  off  any  false  or  counterfeit  coin  in  one  county  or  jurisdiction, 
and  shall  also  tender,  utter,  or  put  off  any  other  false  or  counterfeit 
coin  in  any  other  county  or  jurisdiction,  either  on  the  day  of  such  first- 
mentioned  tendering,  uttering,  or  putting  off,  or  within  the  space  of 
ten  days  next  ensuing,  or  where  two  or  more  persons,  acting  in  concert 
in  different  counties  or  jurisdictions,  shall  commit  any  offence  against 
this  Act,  every  such  offender  may  be  dealt  with,  indicted,  tried,  and 
punished,  and  the  offence  laid  and  charged  to  have  been  committed  in 
any  one  of  the  said  counties  or  jurisdictions,  in  the  same  manner  in  all 
respects  as  if  the  offence  had  been  actually  and  wholly  committed  within 
such  one  county  or  jurisdiction." 
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11. 

cf  Coin  being 
counterfeit, 

AVhat  shall  bo 
Bufficieiit  pi'oof 
of  coin  being 
counterfeib. 


■\Vliere  the 
counterfeiting 
coin  Bliall  not  be 
complete  for 
uttoring. 


XI.  iSbitence  of  doin  Jeiitg  ©ountwfett. 

By  tlie  24  &  25  Vict.  c.  99,  s.  29,  "Where,  upon  the  trial  of  any  per- 
son charged  with  any  offence  against  this  Act,  it  shall  be  necessary  to 
prove  that  any  coin  produced  in  evidence  against  such  person  is  false 
or  counterfeit,  it  shall  not  he  necessary  to  prove  the  same  to  .be  false 
and  counterfeit  by  the  evidence  of  any  moneyer,  or  other  officer  of  her 
Majesty's  mint,  but  it  shall  be  sufficient  to  prove  the  same  to  be  false 
or  counterfeit  by  the  evidence  of  any  other  credible  witness." 

Sect.  30.  "Every  offence  of  falsely  making  or  counterfeiting  any  coin, 
or  of  buying,  selling,  receiving,  paying,  tendering,  uttering,  or  putting 
off,  or  of  offering  to  buy,  sell,  receive,  pay,  utte?,  or  put  off,  any  false 
or  counterfeit  coin,  against  the  provisions  of  this  Act,  shall  be  deemed 
to  be  complete,  although  the  coin  so  made  or  counterfeited,  or  bought, 
sold,  received,  paid,  tendered,  uttered,  or  put  off,  or  offered,  to  be 
bought,  sold,  received,  paid,  uttered,  or  put  off,  shall  not  be  in  a  fit 
state  to  be  uttered,  or  the  counterfeiting  thereof  shall  not  be  finished 
or  perfected." 

By  the  old  law  the  monies  charged  to  be  counterfeited  must  have 
resembled  the  ti-ue  and  lawfid  coin,  but  this  resemblance  was  a  matter  of 
fact,  of  which  the  jury  were  to  judge  upon  the  evidence  before  them  ; 
the  rule  being,  that  the  resemblance  need  not  be  perfect,  but  such  as 
might  in  circulation  ordinarily  impose  upon  the  world.  Thus  a  coun- 
terfeiting with  some  little  variation  in  the  inscription,  effigies  or  arms, 
done  probably  with  intent  to  evade  the  law,  was  yet  within  it ;  and  so 
is  the  counterfeiting  in  a  different  metal,  if  in  appearance  it  were  made 
to  resemble  the  true  coin.  (1  Hawk.  c.  17,  s.  81 ;  1  Hale,  178,  184,  211, 
.215  ;  1  Easfs  P.  C.  163.)  In  one  case  the  shillings  produced  in  evi- 
dence against  the  prisoner  were  quite  smooth,  without  the  smallest 
vestige  of  either  head  or  tail,  and  without  any  resemblance  of  the  shil- 
lings in  circulation,  except  their  colour,  size,  and  shape ;  and  the  master 
of  the  mint  proved  that  they  were  bad,  but  that  they  were  very  like 
those  shillings  the  impression  on  which  had  been  worn  away  by  time, 
and  might  very  probably  be  taken  by  persons  having  less  skill  than 
himself  for  good  shillings.  And  the  court  were  of  opinion  that  a  blank 
that  is  smoothed,  and  made  like  a  piece  of  legal  coin,  the  impression  of 
which  is  worn  out,  and  yet  suffered  to  remain  in  circulation,  is  suffi- 
ciently counterfeited  to  the  similitude  of  the  current  coin  of  this  realm 
to  bring  the  counterfeiters  and  coiners  of  such  blanks  "within  the  statute  ; 
these  blanks  having  some  reasonable  likeness  to  that  coin  which  has 
been  defaced  by.  time,  and  yet  passes  in  circulation.  ( Wilson's  case, 
O.  B.  1783,  1  Leach,  285.)  And  in  the  subsequent  case  of  Patrick  and 
John  Welsh,  Hertford  Lent  Assizes,  1785,  (1  East's  P.  C.  164  ;  1  Leach, 
364,)  the  point  received  the  more  solemn  consideration  of  the  twelve 
judges ;  the  counsel  for  the  prisoners  having  objected  upon  the  fact  of 
no  impression  of  any  sort  or  kind  being  discernible  upon  the  shUbngs 
produced  in  evidence,  that  they  were  not  counterfeited  to  the  likeness 
and  simiilitude  of  the  good  and  legal  coin  of  this  realm.  But  the  judges 
were  of  opinion,  that  it  was  a  question  of  fact  whether  the  counterfeit 
monies  were  of  the  likeness  and  similitude  of  the  lawful  current  silver 
coin  called  a  shilling.  And  the  jury  having  so  found  it,  the  want  of  an 
impression  was  immaterial ;  because,  from  the  impression  being  gene- 
rally worn  out  or  defaced,  it  was  notorious  that  the  cui-rency  of  the 
genuine  coin  of  that  denomination  was  not  thereby  affected ;  the  coun- 
terfeit, therefore,  was  perfect  for  circulation,  and  possibly -might  deceive 
the  more  readily  from  having  no  appearance  of  an  impression ;  and  in 
the  deception  the  offence  consists.  But  in  Varley's  case,  where  the 
impression  of  money  was  forged  on  an  irregular  piece  of  metal,  not 
rounded,  without  finishing  it,  so  as  not  to  be  in  a  state  to  pass  current, 
the  offence  was  holden  to  he  incomplete,  although  he  had  actually 
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attempted  to  pass  it  in  that  condition.  (ymUy's  case,,  1771 ;  2  Blac. 
B.  632  ;  1  MS.  Sum.  46.)  Where  the  prisoners  were  convicted  upon  a 
count  in  the  indictment,  framedupon  stat.  25  Edw.  III.  c.  2,  and  upon 
the  evidence  it  appeared  that  no  one  piece  of  the  base  metal  found  upon 
the  prisoners  was  in  such  a  state  as  to  make  it  passable,  the  conviction 
was  held  to  be  wrong.  (B.  v.  Harris  and  Minion,  1  Leach,  135.)  The 
case  was  referred  to  the  judges,  but  the  grounds  of  their  decision  are 
not  stated  in  the  report. 

Mr.  Eoscoe,  in  his  work  on  Coining,  p.  4,  observes, "  that  the  provision 
of  the  new  statute,  s.  3,  would  certainly  be  held  to  extend  to  a  case  like 
that  of  Harris  and  Minion  (snpra),  where  every  thing  was  done  but  the 
last  finishing  operation,  although  the  coin  could  not  deceive  even  the 
most  unwary.  But  it  seems  that  it  would  still  be  necessary  that  the 
offence  should  not  be  merely  in  its  initiatory  stage  ;  for  the  statute 
speaks  of  the  false  coin  as  coin  '  so  made  or  counterfeited,'  and  of  the 
counterfeiting  as  '  not  finished  or  perfected ;'  and  therefore,  the  prepar- 
ing the  metal  or  perhaps  cutting  out  rough  blanks  intended  to  be  after- 
wards stamped  and  worked  up,  would  not  come  within  this  section  of 
the  statute.  In  sect.  24  of  this  statute,  where  it  is  intended  to  include 
the  initiatory  stage  of  the  offence,  express  words  are  introduced  for  that 
purpose,  it  being  enacted,  '  that  if  any  person  shall  make  or  mend,  or 
begin  or  proceed  to  make  or  mend,  any  puncheon,'  &c." 

Officers  of  the  mint  are  within  the  statute.  (See  Bose.  on  Coining, 
p.  5 ;  1  Mast's  P.  C.  166  ;  1  Hale,  213  ;  1  Hawk,  b.  1,  c.  17,  s.  55.) 
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14.  Proceed- 
ings against 

Persons 

acting  under 

Act. 


Officers  of  Ifce 
mint. 


XII.  fJEj^o  mag  arrest  ©ffenlierg  aflainst  ti)e  Statute. 

By  the  24  &  25  Viot.  c.  99,, s.  31,  "  It  shall  be. lawful  for  any  person  Auy  person  may 
whatsoever  to  apprehend  any  person  who  shall  be  found  committing  apprehend  any , 
any  indictable  offence,  or  any  high  crime  and  offence,  or  crime  and  mmin/auv 
offence,  against  this  Act,  and  to  convey  or  deliver  him  to  some  peace  indietaWe  offence 
officer,  constable,  or  officer  of  police,  in  order  to  his  being  conveyed  as  "gainst  tliis  Act. 
soon  as  reasonably  may  be  before  a  justice  of  the  peace  or  some  other 
proper  officer,  to  be  dealt  with  according  to  law." 

As  to  the  construction  to  be  put  upon  this  section,  see  tit.  " Arrest" 
ante,  290,  296. 


XIII.  dirttorart  irtsallotort  to  remoiie  Sumttiarg  (Eonbicttons. 

By  the  24  &  25  Vict.  c.  99,  s.  32,  "  No  conviction  for  any  offence  No  certiorari,  &c. 
punishable  on  summary  conviction  under  this  Act  shall  be  quashed  for 
want  of  form,  or  be  removed  by  certiorari  into  any  of  her  Majesty's 
superior  coiirts  of  record  ;  and  no  warrant  of  commitment  shall  be  held 
void  by  reason  of  any  defect  therein,  provided  it  be  therein  alleged 
that  the  party  has  been  convicted,  and  there  be  a  valid  conviction  to 
sustain  the  same." 


XIV.  Vtnwt  in  ^roceetrings  against  persons  acting  in 
pursuance  of  ttis  Set. 

By  the  24  &  25  Vict.  c.  99,  s.  33,  "  All  actions  and  prosecutions  to  be  Venue  in  pro- 
commenced  against  any  person  for  anything  done  in  pursuance  of  this  ^jgil^"!  a^ni'^' 
Act  shall,   in   England   or  Ireland,  be  laid  and  tried  in  the  county  undc-i-tliia  Act. 
where  the  fact  was  committed,  and  shall,  in  England,  Ireland,  or  Scot- 
land, be  commenced  vfithiu  six  months  after  the  fact  committed,  and 
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14.  Proceed-    not  otherwise ;  and  notice  in  writing  of  such  action,  and  of  the  cause 

incfs  against    thereof,  shall  be  given  to  the  defendant  or  defender  one  month  at  least- 

Persons        before  the  commencement  of  the   action;   and  in  any  such  action 

acting  under    brought  in  England  or  Ireland,  the  defendant  may  plead  the  general 

Act.  issue,  and  give  this  Act  and  the  special  matter  in  evidence,  at  any  trial 

to  be  had  thereupon,  and  in  Scotland,  the  defender  may  insist  on  all 

Notice  of  action,     relevant  defences  ;  aud  no  plaintiff  or  pursuer  shall  recover  in  any  such 

General  issue.        action  if  tender  of  sufficient  amends  shall  have  been  made  before  such 

Tender  of  action  brought,  or  if  a  sufficient  sum  of  money  shall  have  been  paid 

amends,  &o.  j^^^  (.Q^p|.  j^f^gj.  g^^j^  action  brought,  by  or  on  behalf  of  the  defendant 

or  defender ;  and  if,  in  England  or  Ireland,  a  verdict  shall  pass  for  the 

defendant,  or  the  plaintiff  shall  become  nonsuit,  or  discontinue  any 

such  action   after  issue  joined,  or  if,  upon  demurrer  or  otherwise, 

judgment  shall  be  given  against  the  plaintiff,  or  if,  in  Scotland,  the 

verdict  shall  be  for  the  defender,  or  if  the  pursuer  shall  abandon  the 

action,  or  the  court  shall  dismiss  it  as  irrelevant  or  improperly  laid,  in 

every  such  case  the  defendant  or  defender  shall  recover  his  full  costs  as 

,  between  attorney  and  client,  and  have  the  like  remedy  for  the  same  as 

any  defendant  or  defender  has  by  law  in  other  cases ;  and  though  a 

verdict  shall  be  given  for  the  plaintiff  or  pursuer  in  any  such  action, 

such  plaintiff  or  pursuer  shall  not  have  costs  against  the  defendant  or 

defender,  uuless  the  judge  before  whom  the  trial  shall  be  shall  certify 

his  approbation  of  the  action." 

Sect.  34  relates  to  the  offences  within  the  statute  in  Scotland. 


Pimialimeut  of 
principal  in  the 
fiecond  degree, 
and  accessaries. 


XV.  ^unisi&mmt  of  principal  in  Swonti  Bescte  unti 

By  the  24  &  25  Vict.  c.  99,  s.  35,  "  In  the  case  of  every  felony  punish- 
able under  the  Act,  every  principal  in  the  second  degree,  and  every 
accessary  before  the  fact,  shall  be  punishable  in  the  same  manner  as  the 
principal  in  the  first  degree  is  by  this  Act  piinishable;  and  every 
accessary  after  the  fact  to  any  felony  punishable  under  this  Act  shall 
be  liable  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour." 

As  to  accessaries  in  general,  see  ante,  "Accessary." 

If  A.  counterfeits,  and,  by  agreement  before  that  counterfeiting,  B.  is 
to  take  off  and  vend  the  counterfeit  money;  B.  is  an  aider  and  abettor ; 
(1  Hole,  514 ;)  but  if  B.,  knowing  that  A.  has  counterfeited  money,  puts 
off  the  false  money  for  him  after  the  fact,  without  any  such  agreement 
precedent  to  the  counterfeiting,  he  seems  to  be  all  one  with  a  receiver 
of  him,  because  he  maintains  him.  {Id)  In  the  latter  case,  the 
offender  would  now  be  an  accessary  after  the  fact,  and  as  such,  by  s.  35 
of  this  Act,  subject  to  imprisonment  for  two  years,  though  the  proper 
course  would  be  to  proceed  against  such  an  offender  for  the  substantive 
offence  of  uttering.    {Rose,  on  Coin,  6.) 

In  the  case  of  Reg.  r.  Greenwood,  (2  Den.  C.  G.  537;  21  L.  J.  M.  C. 
127;  ante,  808,)  the  prisoner  was  convicted  as  principal  for  uttering  a 
counterfeit  shilling.  The  shilling  had  been  uttered,  in  fact,  by  another 
person  in  the  absence  of  Greenwood,  but  who  was  proved  to  have  been 
associated  with  the  utterer  early  the  same  day,  before  the  act,  and  to 
have  joined  him  afterwards,  and  the  jury  found  Greenwood  to  have 
been  participating  in  a  common  design.  In  the  case  of  a  misdemeanour, 
absent  participation  makes  a  person  a  principal.  (Overruling  Beg.  v. 
Else,  Buss.  &  R.  142,  and  Reg.  v.  Page,  1  Russ.  on  Grimes,  82.) 
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17.  Evidence 

XVI.  ©fences  tottlim  tlje  ^wistitction  of  tfie  ^timitaltfi.       of  previous 

Conviction. 

By  the  24  &  25  Vict.  c.  99,  s.  36,  "All  indictable  offences  mentioned    — — , 

in  this  Act  which  shall  be  committed  within  the  jurisdiction  of  the  oifenoes  oom- 
Admiralty  of  England  or  Ireland  shall  be  deemed  to  be  offences  of  the  "^,d1cto«  of  ""^ 
same  nature  and  liable  to  the  same  punishments  as  if  they  had  been  the  Admiralty, 
committed  upon  the  land  in  England  or  Ireland,  and  may  be  dealt  with, 
inquired  of,  tried,  and  determined  in  any  county  or  place  in  England 
or  Ireland  in  which  the  offender  shall  be  apprehended  or  be  in  custody, 
in  the  same  manner  in  all  respects  as  if  the  same  had  been  actually 
committed  in  that  county  or  place,  and  in  any  indictment  for  any  such 
offence,  or  for  being  accessary  to  any  such  offence,  the  venue  in  the 
margin  shall  be  the  same  as  if  such  offence  had  been  committed  in  such 
county  or  place,  and  the  offence  itself  shall  be  averred  to  have  been  com- 
mitted/on the  high  seas ;'  and  where  any  of  the  crimes  and  offenoes,or  high 
crimes  and  offences,  mentioned  in  this  Act,  shall  be  committed  at  sea,  and 
the  vessel  in  which  the  same  shall  be  committed  shall  be  registered  in 
Scotland,  or  touch  at  any  part  thereof,  the  courts  of  criminal  law  of 
Scotland  may  inquire,  try,  and  determine  the  same  in  the  same  manner 
as  if  such  crime  and  offence,  or  high  crime  and  offence,  had  been  com- 
mitted in  Scotland ;  provided  that  nothing  herein  contained  shall  alter 
or  affect  any  of  the  laws  relating  to  the  govei-nment  of  her  Majesty's 
land  or  naval  forces." 


XVII.  iSbitiettce  of  pwbtous  fflonbtction. 

By  the  24  &  25  Vict.  c.  99,  s.  37,  "  Where  any  person  shall  have  been  What  slnll  be 
convicted  of  any  offence  against  this  Act,  or  any  former  Act  relating  to  „{ '^^™ction '"'"° 
the  coin,  and  shall  afterwards  be  indicted  for  any  offence  against  this  for  a  previous 
Act  committed  subsequent  to  such  conviction,  it  shall  be  sufficient  in  offence, 
any  such  indictment,  after  charging  such  subsequent  offence,  to  state 
the  substance  and  effect  only  (omitting  the  formal  part)  of  the  indict- 
ment and  conviction  for  the  previous  offence ;  and  a  certificate  contain- 
ing the  substance  and  effect  only  (omitting  the  formal  part)  of  the 
indictment  and  conviction  for  the  previous  offence,  purporting  to  be 
signed  by  the  clerk  of  the  court  or  other  officer  having  or  purporting  to 
have  the  custody  of  the  records  of  the  court  where  the  offender  was 
first  convicted,  or  by  the  deputy  of  such  clerk  or  officer,  shall,  upon 
proof  of  the  identity  of  the  person  of  the  offender,  be  sufficient  evidence 
of  the  previous  conviction,  without  proof  of  the  signature  or  official 
character  or  authority  of  the  person  appearing  to  have  signed  the  same, 
or  of  hia  custody  or  right  to  the  custody  of  the  records  of  the  court, 
and  for  every  such  certificate  a  fee  of  six  shillings  and  eightpence,  and 
no  more,  shall  be  demanded  or  taken ;  and  the  proceedings  upon  any  -when  the  pre- 
indictment  for  committing  any  offence  after  a  previous  conviction  or  ,^g'™\o°pro°e™oQ 
convictions  shall  be  as  follows :  (that  is  to  say  :)  the  offender  shall,  in  tjjg  trial, 
the  first  instance,  be  arraigned  upon  so  much  only  of  the  indictment  as 
charges  the  subsequent  offence,  and  if  he  plead  not  guilty,  or  if  the  court 
order  a,  plea  of  not  guilty  to  be  entered  on  his  behalf,  the  jury  shall  be 
charged,  in  the  first  instance,  to  inquire  concerning  sitch  subsequent 
offence  only ;  and  if  they  find  him  guilty,  or  if  on  arraignment  he  plead 
guilty,  he  shall  then,  and  not  before,  be  asked  whether  he  had  been 
previously  convicted  as  alleged  in  the  indictment,  and  if  he  answer 
that  he  had  been  so  previously  convicted,  the  court  may  proceed  to 
sentence  him  accordingly ;  but  if  he  deny  that  he  had  been  so  pre- 
viously convicted,  or  stand  mute  of  malice,  or  will  not  answer  directly 
to  such  question,  the  jury  shall  then  be  charged  to  inquire  concerning 
such  previous  conviction  or  convictions,  and  in  such  case  it  shall  not  be 
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17.  Evidence 
of  previous 
Conviction. 
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[s.  xvir. 


necessary  to  swear  the  jury  again,  but  the  oath  already  taken  by  them 
shall  for  all  purposes  be  deemed  to  extend  to  such  last-mentioned 
inquiry :  provided  that,  if  upon  the  trial  of  any  person  for  any  such 
subsequent  offence  such  person  shall  give  evidence  of  his  good  character, 
it  shall  be  lawful  for  the  prosecutor,  in  answer  thereto,  to  give  evidence 
of  the  conviction  of  such  person  for  the  previous  offence  or  offences, 
before  such  verdict  of  guilty  shall  be  returned,  and  the  jury  shall 
inquire  concerning  such  previous  conviction  or  convictions  at  the  same 
time  that  they  inquire  concerning  such  subsequent  offence." 


rino  and  sureties 
for  keeping  tLe 
peace  ;  in  what 
cases. 


Hard  labour. 


Solitary 
cdniiQemeut. 


XViii.  jpine  mti  Sureties  for  feeepfng  tf)e  ^eace. 
iLaliour  anK  SolWarg  (Etrnftnement. 


J^atK 


By  the  24  k  25  Vict.  c.  99,  s.  38,  "  Whenever  any  person  shall  be 
convicted  of  any  indictable  misdemeanour  punishable  under  this  Act, 
the  court  may,  if  it  shall  think  fit,  in  addition  to  or  in  lieu  of  any  of  the 
punishments  by  this  Act  authorized,  fine  the  offender,  and  require  him 
to  enter  into  his  own  i-ecognizance,  and  to  find  sureties,  both  or  either, 
for  keeping  the  peace  and  being  of  good  behaviour ;  and  in  case  of  any 
feleay  punishable  under  this  Act,  the  court  may,  if  it  shall  think  fit, 
require  the  offender  to  enter  into  his  own  recognizances,  and  to  find 
sureties,  both  or  either,  for  keeping  the  peace,  in  addition  to  any 
punishment  by  this  Act  authorized ;  provided  that  no  person  shall  be 
imprisoned  under  this  clause  for  not  finding  sureties  for  any  period 
exceeding  one  year." 

Sect.  39.  "  Whenever  imprisonment,  with  or  without  hard-  labour, 
may  be  awarded  for  any  indictable  offence  under  this  Act,  the  court 
may  sentence  the  offender  to  be  imprisoned,  or  to  be  imprisoned  and 
kept  to  hard  labour,  in  the  common  gaol  or  house  of  correction." 

Sect.  40.  "Whenever  solitary  confinement  may  be  awarded  for  any 
offence  imder  this  Act,  the  court  may  direct  the  offender  to  be  kept  in 
solitary  confinement  for  any  portion  or  portions  of  his  imprisonment,  or 
of  his  imprisonment  with  hard  labour,  not  exceeding  one  month  at  any 
one  time,  and  not  exceeding  three  months  in  any  one  year." 

The  7  Will.  IV.  &  1  Vict.  c.  90,  s.  5,  also  enacts  that  it  shall  not  be 
lawful  for  any  court  to  direct  that  any  offender  shall  be  kept  in  solitary 
confinement  for  any  longer  period  than  one  month  at  a  time,  or  than 
three  months  in  the  space  of  one  year.  And  by  the  Prisons  Eegulation 
Act,  (2  &  3  Vict.  c.  56,  s.  4,)  the  separate  solitary  confinement  directed 
by  that  Act,  is  not  to  be  deemed  confinement  within  the  meaning  of 
any  Act  forbidding  solitary  confinement  for  more  than  a  limited  time. 
See  further,  tit.  ''Hard  Labour,"  Vol.  11. 


Summary 
proceedings  in 
England  may  Ije 
under  the  11  *  12 
Vict.  c.  43,  and 
in  Ireland  under 
the  14  &  15  Vict. 
c.  93. 


XIX.  lioeeetiincjs  on  Summatg  fflonbtcttottg* 

By  the  24  &  25  Vict.  c.  99,  s.  41,  "  Every  offence  hereby  made  punish- 
able on  summary  conviction  may  be  prosecuted  in  England  in  the 
manner  directed  by  the  Act  of  the  session  holden  in  the  eleventh  and 
twelfth  years  of  Queen  Victoria,  chapter  forty-three,  and  may  be  prose- 
cuted in  Ireland  before  two  or  more  justices  of  the  peace,  or  one 
metropolitan  or  stipendiary  magistrate,  in  the  manner  directed  by  the 
Act  of  the  session  holden  in  the  fourteenth  and  fifteenth  years  of 
Queen  Victoria,  chapter  ninety-three,  or  in  such  other  manner  as  may 
be  directed  by  any  Act  that  may  be  passed  for  like  purposes ;  and  all 
provisions  contained  in  the  said  Acts  Bhalljbe  applicable  to  such  prose- 
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cutions  in  tlie  same  manner  as  if  they  were  incorporated  in  this  Act :     21.  Forms. 

provided  that  nothing  in  this  Act  contained  shall  in  any  manner  alter  

or  affect  any  enactment  relating  to  procedure  in  the  case  of  any  offence  andlho  mSrS?"" 

punishable  on  summary  conviction  within  the  city  of  London  or  the  poUtau  poHce"" 

metropolitan  police   district,  or  the  recovery  or  application  of  any  district, 
penalty  or  forfeiture  for  any  such  offence." 


XX.  fflOBtS. 


By  the  24  &  25  Viet.  c.  99,  s.  42,  "  In  all  prosecutions  for  any  offence  Cua'a  of  pioaecu- 
against  this  Act  in  England,  which  shall  be  conducted  under  the  direc-'  ''°"'^' 
tion  of  the  solicitors  of  her  Majesty's  Treasury,  the  court  before  which 
such  offence  shall  be  prosecuted  or  tried  shall  allow  the  expenses  of  the 
prosecution  in  all  respects  as  in  cases  of  felony ;  and  in  all  prosecutions 
for  any  such  offence  in  England  which  shall  not  be  so  conducted,  it  shall 
be  lawful  for  such  court,  in  case  a  conviction  shall  take  place,  but  not 
otherwise,  to  allow  the  expenses  of  the  prosecution  in  like  manner ;  and 
every  order  for  the  payment  of  such  costs  shall  be  made  out,  and  the 
sum  oi  money  mentioned  therein  paid  and  repaid,  upon  the  same  terms 
and  in  the  same  manner  in  all  respects  as  in  cases  of  felony." 

The  67  Geo.  III.  c.  113,  prohibits  uttering  and  circulating  silver  dollars 
and  tokens  formerly  issued  by  the  Bank  of  England. 

The  53  Geo.  III.  c.  114,  prohibits  the  further  circulating  of  tokens  of 
gold  or  silver,  or  of  those  metals  mixed  with  others,  as  and  for  local 
"tokens. 

The  57  Geo.  III.  c.  46,  prohibits  further  circulation  of  tokens  of  copper, 
or  of  copper  mixed  with  other  metals,  and  makes  provision  for  the 
withdrawal  of  the  Sheffield  and  Birmingham  penny  tokens  that  the 
overseers  of  the  poor  of  those  places  had  issued. 

The  subjects  to  which  these  statutes  refer  have  become  obsolete  by 
long  lapse  of  time,  and  their  penalties  and  provisions  are  not  likely  any 
longer  to  require  being  enforced.  The  details  of  the  statutes  are  there- 
fore omitted  here. 


XXL  dTorms  as  to  (©ffences  tflatino  to  Oloins  mM  dointng. 

[to  vit.]    THE  jurors  for  our  Lady  the  Queen  upon  their  oath  present    (1.)  Indictment 

that  CD.  on  the  day  of  ,  ™  */'«  2/m»- o/ om-   Sd  TsUvct'"^ 

Lord  ,  at  the  parish  of  ,  m  the  county  of  ,*  two    coin  (see  ante 

pieces  of  false  and  counterfeit  coin,  each  piece  thereof  resembling  [or  apparently  s.  2). 
intended  to  resemble,  or  pass  /or]  a  piece  of  the  Queen's  current  gold  [or  siluer] 
coin  called  a  sovereign  [or  half-crown,  &e^  falsely,  deceitfully,  and  feloniously  did 
mahe  and  counterfeit,  [or  make  or  counterfeit,]  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 


[Commence  as  supra,  (No.  1.)  to  the  asterisk*,]  falsely,  deceitfully,  ami  (2.)  indictment 
feloniously  did  gild   [or  silver,  or  icash,  or  colour,  or  case  over,"]  with  a  certain   for  colouring. 
wash  [or  with  certain  mateiials  or  by  certain  other  'means']  capable  of  producing  tlie   ™gJ  ^'^^^  ""  "' 
colour  or  abearance  of  gold  [or  silver,]  a  certain  false  and  counterfeit  coin, 
resembling,  [or  apparently  intended  to  resemble;  or  pass  for,  ]  a  certain  piece  of 
the  Queen's  current  gold  coin  [or  silver  coin]  called  a  sovereign  [or  lialf-eroion,  (be. 
or  if  the  coin  which  has  been  coloured  is  foreign  coin,  say  a  certain  foreign 
coin  called  a  — — ,  resembling  a  certain  piece  of  the  Queen's  current  gold  (or  silver) 
coin  called  a  sovereign;]    against   the  form  of  the  statute  in'sueh  ca^e  niade 
and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 
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(3.)  Indictment 
on  same  section 
for  colouring  coin 
[flnUf  s.  8). 


(Kotn. 


[s.  XXI. 


[Coinmence  as  ante,  (No.  1.)  to  the  asterisk*,]  faUdy,  deeeUfuUy,  and 
feloniously  did  gild  [or  sHver,  or  wash,  or  colour,  or  case  over,"]  ■with  a  certain 
wash  [or  iHth  certain  materiaZe,  or  other  means']  capable  of  producing  the  colour 
or  appearance  of  gold  [or  sUver,']  two  pieces  of  silver,  [or  two  pieces  of  copper,  or 
coarse  gold,  or  coarse  silver,  or  metal,  or  mixed  metali]  each  piece  thereof  bang 
respectively  of  a  Jit  size  and  figure  to  Tie  coined  into  apiece  of  false  and  counterfeit 
coin,  resembling  [or  apparently  intended  to  resemhle,  or  pass  for,]  a  xnece  of  tlie 
Queen's  current  gold  coin  [or  silver  coin]  called  a  sovereign,  [or  half-crown,  etc.] 
and  with  intent  tliat  each  of  the  said  pieces  of  coarse  silver  [or  as  the  case  may  be] 
should  be  coined  into  a  piece  of  such  false  and  counterfeit  coin,  so  resembling  a 
piece  of  the  Queen's  current  gold  coin  called  a  sovereign,  against  the  forni  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 


(1.)  Indictment 
on  same  section, 
for  filing  or 
altering  coin 
{ante,  s.  8). 


[Commence  as  ante,  (So.  1.)  to  the  asterisk*,]  tioo  pieces  of  the  Queen''s 
current  silver  coin  called  sixpences,  [or  two  pieces  of  the  Queen's  copper  coin  called 
pennies,]  falsely,  deceitfttUy,  and  feloniously  did  fie,  [or  alter,]  with  intent  to 
make  each  of  the  said  pieces  respectively  resenibU  [or  pass  for]  a  piece  of  the 
Queen's  current  gold  coin  called  a  half-sovereign,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 
Tier  crown  and  dignity. 


(.5.)  Indictment  [Commence  as  ante,  (No.  1.)  to  the  asterisk*,]  two  pieces  of  the  Queen's  current 

for  impairing    _     gold  [or  silver]  coin  called  sovereigns,  [or  half-croims,  tH-c]  falsely,  deceitfuUy, 

fSue'^^T)"  ""^   and  feloniously  did  impair,  [or  diminish,  or  lighten,]  with  intent  that  each  of  the 

'  '   '  pieces  of  the  coin  so  impaired  [or  diminished,  or  lightened]  might  pass  for  a  piece 

of  the  Queen's  current  gold  [or  silver]  coin  called  a  sovereign,  [or  Iwlf-crown,] 

against  the  form  of  tlie  statute  in  such  case  made  and  provided,  and  against  flic 

peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 


(G.)  Indictment 
for  unlawfully 
possessing  filings, 
&c.,  of  gold  or 
silver  coin  (see 
ante,  s.  5). 


[Commence  as  ante,  (No.  1.)  to  the  asterisk*,]  unlawfully,  hiowingly  and 
feloniously  had  in  his  possession  [or  custody,]  certain  filings  [or  clipping,  or 
gold  or  silver  huUion,  or  gold  or  silver  in  dust  or  solution,]  to  wit,  ten  pounds 
weight  thereof,  the  same  having  been  produced  [or  obtained]  by  impairing 
[diminishing  or  lightening]  certain  gold  coins  called  sovereigns  [or  silver  coins 
called  shiRings]  of  the  Queen's  current  gold  [or  silver]  coin,  the  said  C.  D.  then 
hnotoing  that  the  said  filings  [or  ul  supra]  had  been  produced  [or  obtained]  by  so 
impairing  [or  ut  supra]  the  said  Queen's  current  gold  [or  silver]  coin  as  aforesaid, 
against  tlie  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 


(7.)  Indictment 
for  buying  or 
selling,  01-  putting 
off  counterfeit 
coin  at  a  lower 
rate  than  its 
denomination 
imports  Iflnt^, 
8.6). 


[Commence  as  ante,  (Ko.  1.)  to  the  asterisk*,]  two  pieces  of  false  and  counter- 
feit coin,  each  piece  thereof  resenibling  [or  apparently  intended  to  resemble,  or  pass 
for]  a  piece  of  the  Queen's  current  gold  [or  sUver]  coin  called  a  sovereign  [or  ludf- 
crown,  &e.]  falsely,  deceitfuUy,  and  feloniously,  and  without  lawful  authority,  did 
put  off  [or  did  buy,  or  sell,  or  pay,  ^c,  offer  to  put  off,  see  the  other  ivords  of  the 
Act,  ante,  807,  which  should  be  adopted  in  describing  the  offence,]  to  one 
A.B.,at  and  for  a  lower  rate  and  value  tJian  the  said  pieces  of  false  and  coun- 
terfeit coin  did  then  and  there  import,  and  were  apparently  intended  to  impoi't, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  a-ovm  and  dignity. 


(S.)  Indictment 
for  importing 
counterfeit  coin 
(atM,  B.  1), 


[Commence  as  ante,  (No.  1.)  to  the  aaieti&k*,]  one  hundred  pieces  of  false 
and  cownterfeit  coin,  each  piece  thereof  resembling,  [or  apparently  intended  to 
resemble  or  pass  for]  a  piece  of  the  Queen's  current  gold  [or  ^ver]  coin  called  a 


XXI.] 


(Bm,  825 


sovereign,  [oT  Tialf-crown,  ^e.,']  falsely,  deceitfuUy,  and  feloniously,  and  idAout     21.  Forms. 

lawful  authority  did  import  [or  receive']  from  hcyond  the  seas,  into  that  part  of  the    

United  Kingdom  called  England,  he  the  said  C.  D.,  at  the  time  when  he  so 
imported  [or  received']  the  said  pieces  of  false  and  counterfeit  coin,  then  weU  know- 
ing the  same  to  he  false  and  counterfeit ;  against  theforWi  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 


[Commence  as  ante,  (No,  1.)  to  the  asterisk*,]  one  hundred  pieces  of  false  and   (9.)  Indictment 
counterfeit  coin,  each  piece  thereof  resembling  [or  apparently  intended  to  resemhle  ''"'  ^^Pprti^S  . 
or  pass  fm-]  apiece  of  the  Queen's  current  coin  called  ,  falsely,  deceit-    lante  s.8). 

fuUy,  and  hnowingly,  and  without  lavful  autJwrity  did  export  [or  put  on  board 
a  certain  ship,  or  vessel,  or  boat  for  the  purpose  of  being  exported]  from  the 
United  Kingdom,  viz.,  from  thatpa/rt  of  it  called  England,  he  the  said  C.  D.  at 
the  time  when  he  so  exported  [or  ut  supra]  the  said  pieces  of  false  and  counterfeit 
coin,  then  well  Tcnowing  the  same  to  be  false  and  counterfeit  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 


[Commence  as  ante,  (No.   1.)  to  the  asterisk*,]  one  piece   of  false   and  (lo.)  ludictmsnt 
counterfeit  coin  resembling  [or  apparently  intended  to  resemble,  or  pass  for]  a  for  uttering  gold 
piece  of  the  Queen's  current  gold  [or  silver]  coin  called  a  sovereign  [or  florin]    m^j^  g^  g, 
unlawfully  and  unjustly  a/nd  deceitfuUy  did  utter  [or  tender,  or  put  off]  to  one 
A .  B.,  he  the  said  C.  D.  at  the.  time  he  so  uttered  [or  tendered,  or  put  off]  the  said 
piece  of  false  and  counterfeit  com,  then  well  Icno^eing  tJie  same  to  be  false  and 
counterfeit;"^  against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

An  indictment  for  this  oifence,  omitting  the  ■words  "  then  and  there,'' was 
held  sufficient.    {Reg.  y.  Page,  9  0.  &  P.  756.) 


[Commence  as  in  the  preceding  form  to  the  daggert,  and  then  proceed  (11.)  Indictment 
thus  :]  and  that  he  the  said  C.  D.  at  the  time  when  he  so  uttered  [or  tendered  or  '"•'  "^ '?[ '•'jp  • 
put  off]  the  said  piece  of  false  and  counter  feit  coin  as  aforesaid,  to  wit,  on  the  day  j,avicg  at  same' 
and  yea/r  aforesaid,  at  tlie  pa/rish  aforesaid,  in  the  county  aforesaid,  had  in  his  time  counterfeit 
custody  or  possession,  besides  the  said  piece  of  false  and  counterfeit  coin  so  uttered  <=oin  in  possession 
[or  tendered,  or  put  off],  one  other  piece  of  false  and  counterfeit  coin  resembling  '""'"'  ^'     '■ 
[or  apparently  intended  to  resemble  or  pass  for]  a  piece  of  the  Queen's  current 
gold   [or  silver]    coin   called   a  sovereign  [or   a  shilling]  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady 
the  Qmen,  her  crown  and  dignity. 


[Proceed  as  in  the  form,  ante,  (No.  10)  to  the  dagger  f,  and  then  thus  :]    (12.)  indictment 
and  that  he  the  said  G.  D.  on  SfC.  at  &c.  and  on  the  day  of  [or  within  tlie  space  of  on  same  section, 
ten  days  next  ensuing]  such  uttering  [o\:  tendering,  m  putting  off']  as  aforesaid,    [IJ'tendayfrante,'' 
one  other  piece  of  false  and  counterfeit  coin  resetribling  [or  apparently  intended  to  a.  lo). 
resemMe  or  pass  for]  a  piece  of  the  Queen's  current  silver  coin  called  a  shilling,  un- 
lawfulXy,  unjustly,  and  deceitfuUy  did  utter  [oi  tender  or  putoff]  to  one  E.  F.,  he 
the  said  C.  D.  at  the  time  when  he  so  uttered  [or  tendered,  oi  put  off]  the  said  last- 
mentioned  piece  of  false  and  counterfeit  coin  ilien  well  knowing  the  same  to  he 
false  and  counterfeit  j  against  the  form  of  tlie  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  Lady  tin   Queen,  her  crown  and 


[Commence  as  anU,  (No.  1.)  to  the  asterisk*,]  three  pieces  of  false  and  (is.)  Indictment 
counterfeit  coin,  each  piece  thereof  resembling  [or  appm-ently  intended  to  resemble,  f,"''"!"^  j?-.. 
or  pass  for]  apiece  of  tlie  Queen's  current  gold  [or  silver]  coin  called  a  sovereign,  [or  P^.  ^^^^   -^^^  „{ 
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coimterfeifc  coin 
ante,  s.  U). 


Ootir. 


[s.  Xxi. 


half-  crown,']  unlawfully,  unjustly  and  deceitfully  Jiad  vn  his  custody  [or  possession'], 
with  intent  to  utter  [or  put  off]  some  of  the  said  pieces  of  false  amd  counterfeit  coin, 
he  the  said  C.  D.  at  the  time  of  his  so  hamny  in  his  custody  {m possession]  the  said 
pieces  of  false  and  counterfeit  coin,  then  ivell  Jcnowing  the  same  to  ie  false  and 
counterfeit ;  against  the  form,  of  the  statute  in  such  case  made  and  provided,  a/nd 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity^ 


(14.)  Indictment 
on  same  section 
for  uttering  after 
a  previous  con- 
viction {ante, 
3.  12). 


to  wit.    THE  jurors  for  our  Lady  the  Queen  upon  their  oath  present,  thai 

A.  B.  on  the  day  of  ,  A.  d.  ,  one  piece  of  false 

and  counterfeit  coin  resembling,  tCc  [stating  the  offence  as  in  No.  10,  ante, 
down  to  the  dagger.]  And  the  jwrors  aforesaid  upon  their  oath  aforesaid,  do 
say  that  heretofore  and  liefore  the  committing  of  the  offence  hereinbefore  mentioned, 
to  wit,  at  the  general  quarter  sessions  of  the  peace  liolden  at  the  said 

A .  B.  was,  in  due  form  of  laio,  convicted  on  a  certain  indictmenl  against  him  for 
[here  state  the  substance  and  effect  of  the  indictment  and  conviction  for  the 
previous  offence,  see  ante,  s.  37,  p.  821.]  And  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say  that  the  said  A.  B,,  on  the  day  and  year  first  afore- 
said, feloniously  and  unlawfully  did.  utter  the  said  piece  of  false  and  counterfeit 
coin  to  the  said  "       ,  in  manner  and  form  aforesaid  and  against  the  form 

of  tlie  statute  in  such  case  made  and  provided. 


[An  indictment  for  the  offence  against  the  copper  coin  may  he  readily  framed 
om  f  "      "  "'  ''       '^^  '  ■'"  ""'  '^--•-■-      j^— -•-- 

coin.J 


(15.)  Indictments 

as  to  offences^        fi'o™  tlie  preceding  forins.     So  also  yiiih  respect  to  offpnces  affecting  foreign 

copper  coin. 


(16.)  Indictment 
for  malting,  &c., 
a  punclieon  {aniCt 
B.  24). 


(17.)  Indictment 
on  same  section, 
for  litving  a 
punobeon  in 


[Commence  as  in  form,  ante,  (No.  1.)  to  the  asterisk*,]  one  punclieon 
[see  the  other  instruments  named  ante,  814]  in  and  upon  which  there  was  then 
and  there  made  and  impressed  [or  which  would  then  and  there  make  a'nd  impress, 
01  iiihich  teas  then  adapted  and  intended  to  make  and  inipress]  the  figure  [oi 
stamp,  or  appa/rent  resemblance]  of  one  of  the  sides  [see  the  words  of  the  Act. 
ante,  814,]  that  is  to  say,  the  head  side,  of  a  piece  of  the  Queen's  current  gold  [or 
silver]  coin,  called  a  shilling,'^  knowingly,  falsely,  deceitfully  and  feloniously,  and 
without  lawful  authoriiy  and  excuse  did  make  [or  m£nd,  or  did  proceed  or  begin  to 
mend,  seethe  words  of  the  Act,  ante,  814,]  against  ilie form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  otir  said  Lady  the  Queen, 
her  crown  and  dignity. 


[Proceed  as  in  the  above  fonn  to  the  f ,  and  then  thus :]  knowingly,  falsely, 
deceitfully  and  feloniomly,  and  without  lawful  authority  and  excuse,  had  in  his 
custody  and  possession  ;  against  the  form  of  the  statuie  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity, 


(18.)  Indictment 
on  same  section, 
for  maldug,  &c., 
a  collai'. 


[Commence  as  in  the  form,  ante.  No.  1,  to  the  asterisk*,]  one  collar  [or 
nny  edger,  edging  tool,  collar,  instrument  or  engine,]  adapted  and  intended  for 
the  working  of  the  coin  round  the  edges  with  grainings,  [or  letters,  grainings,  or 
other  mafrks  or  figures^  apparently  resembling  those  on  the  edges  of  a  piece  of  the 
Queen's  current  gold  [or  gold  or  silver]  coin  called  a  sovereign,  falsely,  deceitfully, 
and  feloniously,  and  ivithout  Ixaiful  authority,  did  make,  [or  make  or  mend,  or 
begin  or  proceed  to  make  or  mend,m:  buy-  or  sell,  or  witlwut  lawful  excuse,  the 
proof  whereof  shall  lie  on  the  party  accused,  Irnve  in  his  custody  or  possession^ 
■  he  the  said  CD..  tJien  mid  tJiere.weU  knowing  the  same  to.  ie  SQ  adapted  and 
intended  as  aforesaid;  against  the  form  of  the  statute  in  Such  case  made  and 
provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  croum  and 
dignity. 
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[Commence  as  cmte,  (No.  1.)  to  the  asterisk*,]  one  presi  for  coinage,^  [see       Colonies. 

the  words  of  the  Act,  ante,  814,]  falsely,  deceitfully,  and  feloniously,  and  without  ■■ — 

laiofiil  authority,  did  iimJce,  [see  the. words  of  the  Act,  ante,  814,]  he  the  said  (19.)  Indictment 

G.  D.  then  and  there  well  knowing  such  press  to  he  a  press  for  coinage;  against  form^nla  "' 

tJie  form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  press  tor  coinage. 
our  said  Lady  the  Queen,  her  crown  and  dignity. 


[Commence  as  ante,  (No.  1.)  to    the  asterisk*,]  one   puncheon,  [or  any  (20.)  Indictment 
puncheon,  counter  puncheon,  matrix,  stamp,  die,  pattern,  mould,  edger,  edging  wr  conveying 
tool,  collar,  instrument,  press  or  engine,  or  any  useful  part  of  the  several  inatters  out  of '^"mtot 
aforesaid,^  used  and  employed  in  and  about  the  coining  of  coin,  [or  ten  pieces  of  (ante,  816). 
t/ic  Queen's  current  gold  coin,  or  any  coin,  huUion,  m^taZ,  or  mixture  of  mefals,^ 
witliout  lawful  authority,   knowingly,    falsely,  deceitfully,  and  feloniously  did 
convey  out  of  Jier  Majesty's  mint;  against  the  form  of  tlie  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 


[6  &  7  Vict.  c.  34  ;  6  &  7  Vict.  c.  94;  16  &  17  Vict.  c.  118.] 

A.S  to  the  proof  of  judgments  in  courts  of,  see  "  Evidence,"  Vol.  II. 

As  to  proof  of  colonial  laws,  see  28  &  29  Vict.  c.  63,  s.  6,  and  tit. 
"  Eviderice,"  Vol.  11. 

By  6  <fe  7  Vict.  c.  34,  intituled  "  An  Act  for  the  better  Apprehension   6  &  7  Vict.  c.  31. 
of  certain  Offenders,"  it  is  enacted,  "  that  from  and  after  the  passing  of  offenders  in 
this  Act,  if  any  person  charged  with  having  committed  any  offence  such   ?i>loniea  escaping 
as  is  hereinafter  mentioned  against  the  laws  of  any  part  of  her  Majesty's   Kingdom'may  be 
dominions  not  being  part  of  the  United  Kingdom  of  Great  Britain  and   tliere  appre- 
Ireland,  and  against  whom  a  warrant  shall  have  been  issued  for  such   ''^"'i^*. 
offence  by  any  person  having  lawful  authority  to  issue  the  same  within 
that  part  of  her  Majesty's  dominions  where  such  offence  shall  have  been 
committed,  shall  be  in  any  place  within  the  said  United  Kingdom,  it 
shall  be  lawful,  in  Great  Britain,  for  one  of  her  Majesty's  principal 
secretaries  of  state,  and  in  Ireland  for  the  chief  sectetary  of  the  lord 
lieutenant  of  Ireland,  to  endorse  his  name  on  such  warrant,  which 
warrant  so  endorsed  shall  be  a  sufficient  authoi'ity  to  the  person  or 
persons  bringing  such  warrant,  and  to  all  persons  to  whom  such  warrant 
was  originally  directed,  and  also  to  all  constables  and  other  peace 
officers  in  that  part  of  the  United  Kingdom  where  the  said  warrant  shall 
be  so  endorsed,  to  execute  the  said  warrant,  by  apprehending  the  per- 
son against  whom  such  warrant  is  directed,  and  to  convey  the  said 
person  before  a  justice  of  the  peace  for  the  county  or  other  jurisdiction 
in  which  the  supposed  offender  shall  be  apprehended,  or  in  Scotland 
either  before  such  justice  of  the  peace  or  before  the  sheriff-depute  or 
substitute." 

Sect.  2.  "  And  to  remedy  the  like  failure  of  justice  by  the  escape  of  For  appreiiension 
persons  charged  with  having  committed  offences  into  those  parts  of  her   egcaphTg  to^lie 
Majesty's  dominions  which  do  not  form  part  of  the  said  United  King-   colonies. 
dom,  be  it  enacted,  that  from  and  after  the  passing  of  this  Act,  if  any 
person  charged  with  having  committed  any  offence  such  as  is  herein- 
after mentioned,  in  any  part  of  her  Majesty's  dominions,  whether  or 
not  within  the  said  United  Kingdom,  and  against  whom  a  warrant  shall 
be  issued,  by  any  person  or  persons  having  lawful  authority  to  issue 
the  same,  shall  be  in  any  other  part  of  her  Majesty's  dominions  not 
forming  part  of  the  said  United  Kingdom,  it  shall  be  lawful  for  the  chief 
justice  or  any  other  judge  of  her  Majesty's  superior  court  of  law  within 
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Colonies. 


OfiFender  may  be 
comnuUed  to 
gaol  until  he  can 
be  sent  back  to 
the  place  where 
the  offence  was 
committed. 


Information  of 
committal  to  be 
given. 


Copies  of  depo- 
sitions may  be 
given  in  evidence. 


Offenders  appre- 
hended to  be  sent 
to  the  place 
where  the  offence 
was  committed ; 


if  not  sent  withia 
two  months  after 
committal,  may 
apply  to  be 
discharged. 


that  other  part  of  her  Majesty's  dominions  where  anch  person  shall  he 
to  endorse  his  name  on  such  warrant,  which  warrant  so  endorsed  shall 
be  a  sufficient  authority  to  the  person  or  persons  bringing  sudx  warrant, 
and  also  to  all  persons  to  whom  such  warrant  was  originally  directed, 
and  also  to  all  peace  officers  of  the  place  where  the  warrant  shall  be  so 
endorsed,  to  execute  the  same  withia  the  jurisdiction  of  the  person  by 
whom  it  shall  be  so  endorsed,  by  apprehending  the  person  against  whom 
such  warrant  is  directed,  and  to  convey  him  before  a  magistrate  or  other 
person  having  authority  to  examine  and  commit  offenders  for  trial  in 
that  part  of  her  Majesty's  dominions." 

Sect.  3.  "  That  it  shall  be  lawful  for  any  person  duly  authorized  to 
examine  and  commit  offenders  for  trial  before  whom  such  supposed 
offender  shall  be  brought  as  aforesaid,  upon  such  evidence  of  criminality 
as  would  justify  his  committal  if  the  offence  had  been  committed  iu 
that  part  of  her  Majesty's  dominions,  to  comjnit  such  supposed  offender 
to  prison,  there  to  remain  until  he  can  be  sent  back,  in  manner  herein- 
after mentioned,  to  that  part  of  her  Majesty's  dominions  in  which  he 
is  charged  with  having  committed  such  offence  ;  and  immediately  upon 
the  committal  of  such  person  information  thereof  in  writing  imder  the 
hand  of  the  committing  magistrate,  accompanied  by  a  copy  of  the  said 
warrant,  shall  be  given,  in  Great  Britain,  to  one  of  her  Majesty's  prin- 
cipal secretaries  of  state,  and  in  Ireland  to  the  chief  secretary  of  the 
lord  lieutenant,  and  in  any  other  part  of  her  Majesty's  dominions  to  the 
governor  or  acting  governor." 

Sect.  4.  Provides  and  enacts,  "  That  in  every  such  case  copies  of  the 
depositions  upon  which  the  original  warrant  was  granted,  certified 
under  the  hand  of  the  person  or  persons  issuing  such  warrant,  and 
attested  upon  the  oath  of  the  party  producing  them  to  be  the  true  copies 
of  the  original  depositions,  may  be  received  in  evidence  of  the  crimi- 
nality of  the  person  so  apprehended." 

Sect.  5.  "  That  it  shall  be  lawful,  in  Great  Britain,  for  any  one  of  her 
Majesty's  principal  secretaries  of  state,  and  in  Ireland  for  the  chief 
secretary  of  the  lord  lieutenant,  and  in  any  other  part  of  her  Majesty's 
dominions  for  the  governor  or  acting  governor,  by  warrant  imder  his 
hand  and  seal,  to  order  any  person  who  shall  have  been  so  apprehended 
and  committed  to  gaol  to  be  delivered  into  the  custody  of  some  person 
or  persons,  to  be  named  in  the  said  warrant,_for  the  purpose  of  being 
conveyed  into  that  part  of  her  Majesty's  dominions  in  which  he  is 
charged  with  having  committed  the  offence,  and  being  delivered  into 
the  custody  of  the  proper  authorities  there,  to  be  dealt  with  in  due 
course  of  law  as  if  he  had  been  there  apprehended,  and  to  order  that 
the  person  so  committed  to  gaol  be  so  conveyed  accordingly ;  and  if  the 
said  person,  after  he  shall  have  been  so  apprehended,  shall  escape  out 
of  any  custody  to  which  he  shall  have  been  committed  as  aforesaid,  it 
shall  be  lawful  to  re-take  such  person,  in  the  same  manner  as  any  person 
accused  of  any  crime  against  the  laws  of  that  part  of  her  Majesty's 
dominions  may  be  re-taken  upon  an  escape." 

Sect.  6.  "  That  where  any  person  who  shall  have  been  committed  to 
gaol  under  this  Act  shall  not  be  conveyed  out  of  that  part  of  her  Ma- 
jesty's dominions  in  which  he  shall  have  been  so  committed  to  gaol 
within  two  calendar  months  after  such  committal,  over  and  above  the 
time  actually  required  to  convey  the  prisoner  from  the  gaol  to  which 
he  was  committed  by  the  readiest  way  out  of  that  part  of  her  Majesty's 
dominions,  it  shall  be  lawful  for  any  of  her  Majesty's  judges  in  that 
part  of  her  Majesty's  dominions  in  which  such  supposed  offender  shall 
be  in  custody,  upon  application  made  to  him  or  them  by  or  on  behalf 
of  the  person  so  committed,  and  upon  proof  made  to  him  or  them  that 
reasonable  notice  of  the  intention  to  make  such  application  has  been 
given  to  one  of  her  Majesty's  principal  secretaries  of  state  in  Great 
Britain,  or  in  Ireland  to  the  chief  secretary  of  the  lord  lieutenant  of 
Ireland,  or  to  the  governor  or  acting  governor  in  any  other  part  of  her 
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Majesty's  dominiona,  to  order  the  person  so  committed  to  "be  discharged 
out  of  custody,  unless  sufficient  cause  shall  be  shown  to  such  j^dge  or 
judges  why  such  discharge  ought  not  to  be  ordered." 

Sect.  7.  "  That  in  case  any  person  apprehended  under  this  Act  shall 
not  be  indicted  for  the  offence  for  which  he  shall  have  been  so  appre- 
hended within  the  period  of  six  calendar  months  after  his  arrival  in 
that  part  of  her  Majesty's  dominiona  in  which  he  is  charged  to  have 
committed  the  offence,  or  if  upon  his  trial  he  shall  be  acquitted,  it  shall 
be  lawful,  in  Great  Britain,  for  one  of  her  Majesty's  principal  secre- 
taries of  state,  and  in  Ireland  for  the  chief  secretary  of  the  lord  lieu- 
tenant of  Ireland,  and  for  the  governor  or  acting  governor  in  any  other 
part  of  her  Majesty's  dominions,  if  he  shall  think  fit,  upon  the  request 
of  the  person  so  apprehended,  to  cause  such  person  to  be  sent  back, 
free  of  cost  to  such  person,  and  with  as  little  delay  as  possible,  to  that 
part  of  her  Majest^s  dominions  in  which  he  shall  have  been  so  appre- 
hended." 

Sect.  8.  "  That  the  court  before  which  any  person  apprehended  under 
this  Act  shall  be  prosecuted  or  tried  within  the  said  IJnited  Kingdom 
may  order,  if  it  shall  think  fit,  that  the  expenses  of  apprehending  and 
removing  the  prisoner  from  any  part  of  her  Majesty's  dominions  not 
within  the  said  United  Kingdom  to  any  place  within  the  said  United 
Kingdom  shall  be  re-paid  to  the  person  defraying  the  same  by  the  trea- 
surer of  the  county  or  other  jurisdiction  in  England  or  Ireland,  or  by 
the  sheriff-depute  or  substitute  of  the  county  in  Scotland,  in  which  the 
offence  is  charged  to  have  been  committed,  the  amount  of  such  expenses 
being  previously  ascertained  by  an  account  thereof,  verified  by  produc- 
tion of  proper  vouchers  before  two  justices  of  the  peace  of  such  county 
or  other  jurisdiction,  which  last-mentioned  justices  shall  examine  into 
the  correctness  of  the  said  account,  and  shall  allow  the  same,  or  such 
part  thereof  as  shall  to  them  appear  just  and  reasonable,  under  their 
hands  and  seals  ;  and  every  treasurer,  or  sheriff-depute  or  substitute, 
who  shall  pay  the  amount  so  ascertained,  shall  be  allowed  such  pay- 
ment in  his  accounts  respecting  the  business  of  such  county  or  other 
jurisdiction." 

Sect.  9  provides  and  enacts,  "  That  it  shall  not  be  lawful  for  any 
person  to  endorse  his  name  on  any  such  warrant,  for  the  purpose  of 
authorizing  the  apprehension  of  any  person  under  this  Act,  imtil  it 
shall  have  been  proved  to  him,  upon  oath  or  by  affidavit,  that  the  seal 
or  signature  upon  the  same  is  the  seal  or  signature  of  the  person  having 
lawful  authority  to  issue  such  warrant  whose  seal  or  signature  the 
same  purports  to  be." 

Sect.  10  provides  and  enacts,  "  That  it  shall  not  be  lawful  for  any 
person  to  endorse  his  name  upon  any  such  warrant,  for  the  purpose  of 
authoi-izing  the  apprehension  of  any  person  under  this  Act,  unless  it 
shall  appear  upon  the  face  of  the  said  warrant  that  the  offence  which 
the  person  for  whose  apprehension  the  said  warrant  has  been  issued  is 
charged  to  have  committed  is  such  that,  if  committed  within  that  part 
of  her  Majesty's  dominions  where  the  warrant  is  so  endorsed,  it  would 
have  amounted  in  law  to  a  treason  or  some  felony,  or  unless  the  deposi- 
tions appear  sufficient  to  warrant  the  committal  of  such  person  for 
trial."  (Under  the  16  <fe  17  Vict,  c,  118,  certain  words  in  the  above 
section  have  been  omitted.) 

By  6  &  7  Vict.  c.  94,  intituled  "  An  Act  to  remove  Doubts  as  to  the 
Exercise  of  Power  and  Jurisdiction  by  her  Majesty  within  divers 
Countries  and  Places  out  of  her  Majesty's  Dominions,  and  to  render 
the  same  more  effectual,"  reciting  that  "  by  treaty,  capitulation,  grant, 
usage,  sufferance,  and  other  lawful  means  her  Majesty  hath  power  and 
jurisdiction  within  divers  countries  and  places  out  of  her  Majesty's 
dominions  :  and  that  doubts  have  arisen  how  far  the  exercise  of  such 
power  and  jurisdiction  is  controlled  by  and  dependent  on  the  laws  and 
customs  of  this  realm,  and  it  is  expedient  that  such  doubts  should  be 
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Colonies. 


Persons  appro- 
hended,  if  not 
indicted  witiiin 
six  months,  or  if 
not  convicted, 
may  be  sent  back. 


Providmg  for ' 
expense  of 
removal  of 
offenders  to 
Uuifced  Kingdom. 


Proof  of  signa- 
ture of  person 
issuini;  original 
warrant. 


Warrant  not  to 
be  endoraed, 
except  in  cases 
of  treason  and 
felony,  &c. 


The  power 
acquired  by  her 
Majeaty  in 
countries  out  of 
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Colonies. 

her  dominions 
Bhall  "be  held  on 
the  same  terms 
as  her  Majesty's 
authority  in  the 
crown  colonics. 

Acts  done  in 
pui'suance  of 
such  power  to  be 
of  the  same 
effect  as  if  done 
under  local  laws, 


Courts  authorized 
to  procure 
evidence  of  such 
power  by  appli- 
cation to  secretary 
of  state. 


Power  to  send 
persons  chai-ged 
with  crimes  for 
trial  to  a  Eritibh 
colony. 


Before  any  such 
person  shall  be 
sent  to  any 
colony  for  trial 
he  may  teuder 
any  material 
evidence  that  ho 
would  bo  unable 
to  produce  on 
trial,  and  wliich 
shall  be  taken 
down  and 
transmitted. 


removed:''  it  is  therefore  enacted,  "that  it  is  and  shall  be  lawful  for 
her  Majesty  to  hold,  exercise  and  enjoy  any  power  or  jurisdiction  which 
her  Majesty  now  hath  or  may  at  any  time  hereafter  have  within  any 
country  or  place  out  of  her  Majesty's  dominions,  in  the  same_  and  as 
ample  a  manner  as  if  her  Majesty  had  acquired  such  power  or  jurisdic- 
tion by  the  cession  or  conquest  of  territory." 

Sect.  2.  "  That  every  act,  matter,  and  thing  which  may  at  any  time 
be  done,  in  pursuance  of  any  such  power  or  jurisdiction  of  her  Majesty, 
in  any  country  or  place  out  of  her  Majesty's  dominions,  shall,  in  all 
courts  ecclesiastical  and  temporal,  and  elsewhere  within  her  Majesty's 
dominions,  be  and  be  deemed  and  adjudged  to  be,  in  all  cases  and  to  all 
intents  and  pm-poses  whatsoever,  as  valid  and  effectual  as  though  the 
same  had  been  done  according  to  the  local  law  then  in  force  within  such 
country  or  place." 

Sect.  3.  "  That  if  in  any  suit  or  other  proceedings,  whether  civil  or 
criminal,  in  any  court  ecclesiastical  or  temporal  within  her  Majesty's 
dominions,  any  issue  or  question  of  law  or  of  fact  shall  arise  for  the  due 
determination  whereof  it  shall,  in  the  opinion  of  the  judge  or  judges  of 
such  court,  be  necessary  to  produce  evidence  of  the  existence  of  any 
such  power  or  jurisdiction  as  aforesaid,  or  of  the  extent  thereof,  it  shaU 
be  lawful  for  the  judge  or  judges  of  any  such  court,  and  he  or  they  are 
hereby  authorized  to  transmit,  under  his  or  their  hand  and  seal  or 
hands  and  seals,  to  one  of  her  Majesty's  principal  secretaries  of  state, 
questions  by  him  or  them  properly  framed  respecting  such  of  the 
matters  aforesaid  as  it  may  be  necessary  to  ascertain  in  order  to  the 
due  determination  of  any  such  issue  or  question  as  aforesaid  ;  and  such 
secretary  of  state  is  hereby  empowered  and  required,  within  a  I'eason- 
able  time  in  that  behalf,  to  cause  proiser  and  sufficient  answers  to  be 
returned  to  all  such  questions,  and  to  be  directed  to  the  said  judge  or 
judges,  or  their  successors ;  and  such  answers  shall,  upon  production 
thereof,  be  final  and  conclusive  evidence,  in  such  suit  or  other  proceed- 
ings, of  the  several  matters  therein  contained  and  required  to  be  ascer- 
tained thereby." 

Sect.  4.  ^'And  whereas  it  may  in  certain  cases  be  expedient  that 
crimes  and  offences  committed  within  such  countries  or  places  as  afore- 
said should  be  inquired  of,  tried,  detei-mined,  and  punished  within  her 
Majesty's  dominions  :  be  it  enacted,  That  it  shall  and  may  be  lawful  for 
any  person  having  authority  derived  from  her  Majesty  in  that  behalf, 
by  warrant  under  his  hand  and  seal,  to  cause  any  person  charged  with 
the  commission  of  any  crime  or  offence  the  cognizance  whereof  may  at 
any  time  appertain  to  any  judge,  magistrate,  or  other  officer  of  her 
Majesty  within  any  such  country  or  place  as  aforesaid,  to  be  sent  for 
trial  to  any  British  colony  which  her  Majesty  may  by  any  order  or 
orders  in  council  from  time  to  time  appoint  in  that  behalf;  and  upon 
the  arrival  of  such  person  within  such  colony,  it  shall  and  may  be 
lawful  for  the  supreme  court  exercising  criminal  jurisdiction  within  the 
same  to  cause  such  person  to  be  kept  in  safe  and  proper  custody,  and 
so  soon  as  convemently  may  be,  to  inquire  of,  try,  and  determine  such 
crime  or  offence,  and  upon  conviction  of  the  person  so  charged  as  afore- 
said to  correct  and  punish  him  according  to  the  laws  in  force  in  that 
behalf  within  such  colony,  in  the  same  manner  as  if  the  said  crime  or 
offence  had  been  committed  within  the  jurisdiction  of  such  supreme 
court :  provided  always,  that  before  any  such  person  shall  be  sent  for 
trial  to  any  such  colony  as  aforesaid,  it  shall  be  lawful  for  him  to 
tender  for  examination  to  the  judge,  magistrate,  or  other  officer  of  her 
Majesty  to  whom  the  cognizance  of  the  crime  or  offence  with  which  he 
is  charged  may  appertain,  within  the  country  or  place  where  the  same 
may  be  alleged  to  have  been  committed,  any  competent  witness  or 
witnesses,  the  evidence  of  whom  he  may  deem  material  for  his  defence, 
and  whom  he  may  allege  himself  to  be  unable  to  produce  at  his  trial  in 
the  said  colony ;  and  the  said  judge,  magistrate,  or  other  officer  shall 
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thereupon  proceed  in  the  examination  and  cross-examination  of  such      Colonies. 

■witness  or  witnesses  in  the  same  manner  as  though  the  same  had  been 

tendered  at  a  trial  before  such  judge,  magistrate,  or  other  officer,  and 
shall  cause  the  evidence  so  taken  to  be  reduced  into  ■writing,  and  shall 
transmit  a  copy  of  such  evidence  to  the  supreme  court  before  ■which  the 
trial  of  such  person  is  to  take  place,  together  ■with  a  certificate  under 
his  hand  and  seal  of  the  correctness  of  such  copy ;  and  thereupon  it 
shall  be  lawful  for  the  said  supreme  court,  and  it  is  hereby  required,  to 
allow  so  much  of  the  evidence  so  taken  as  aforesaid  as  would  have  been 
admissible  according  to  the  law  and  practice  of  the  said  supreme  court, 
had  the  said  witness  or  witnesses  been  produced  and  examined  at  the 
trial  before  the  said  court,  to  be  read  and  received  as  legal  evidence  at 
such  trial :  provided  also,  that  if  it  shall  be  made  to  appear  at  such  trial  ^^  fi'^o  '•^^  i'>™ 
that  the  laws  by  which  the  person  charged  with  any  criminal  act  would  which  the  ant" 
have  been  tried  had  his  trial  taken  place  before  a  judge,  magistrate,  or  ■was  committed 
other  officer  of  her  Majesty  in  the  country  or  place  in  which  such  act  ot'u,e™Sony"'° 
may  be  alleged  to  have  been  committed,  vary  from  or  are  inconsistent  the  court  may 
■with  the  laws  in  force  within  such  colony,  in  respect  either  of  the  ^^  ^^'^"^ '" 
criminality  of  the  act  charged,  or  of  the  nature  or  degree  of  the  alleged 
crime  or  offence,  or  of  the  punishment  to  be  awarded  for  the  same, 
such  supreme  court  is  hereby  empowered  and  required  to  admit  and 
give  effect  to  the  laws  by  which  such  person  would  have  been  so  tried 
as  aforesaid,  so  far  as  but  not  further  or  otherwise  than  the  same  relate 
to  the  criminality  of  such  act,  or  to  the  nature  or  degree  of  such  crime 
or  offence,  or  to  the  punishment  thereof ;  provided  also,  that  nothing  Nothing  herein 
herein  contained  shall  be  construed  to  alter  or  repeal  any  law,  statute,  'espectin" crimes 
or  usage  by  virtue  of  which  any  crime  or  offence  committed  out  of  her  committed  out  of 
Majesty's  dominions  might,  at  the  time  of  the  passing  of  this  Act,  be  ^^  Majesty's 
inquired   of,  tried,  determined,  and  punished  within  her  Ma.jesty's 
dominions,  or  any  part  thereof,  but  the  same  shall  remain  in  full 
force  and  effect,  anything  herein  contained  to  the  contrary  notwith- 
standing." 

Sect.  5.  "  And  whereas  it  may  likewise  in  certain  cases  be  expedient  P'^wer  to  send 
that  the  sentences  passed  within  such  countries  and  places  as  aforesaid  eieoationw 
at  the  trial  of  crimes  and  offences  within  the  same  should  be  carried  impiiaonmcnt  to  a 
into  effect  within  her  Majesty's  dominions  :  be  it  enacted.  That  if  any  Britisli  colony. 
offender  shall  have  been  sentenced  to  suffer  death  or  imprisonment  for 
or  in  respect  of  any  crime  or  offence  of  which  such  offender  shall  have 
been  lawfully  convicted  before  any  judge,  magistrate,  or  other  officer  of 
her  Majesty  within  any  such  country  or  place  as  aforesaid,  it  shall  be 
lawful  for  any  person  having  authority  derived  from  her  Majesty  in 
that  behalf,  by  warrant  under  his  hand  and  seal,  to  cause  such  offender 
to  be  sent  to  any  British  colony  which  her  Majesty  may  by  any  order 
or  orders  in  council  from  time  to  time  appoint  in  that  behalf,  in  order 
that  the  sentence  so  passed  upon  such  offender  may  be  carried  into 
effect  ■within  the  same ;  and  the  magistrates,  gaolers,  and  other  ofiicers 
to  whom  it  may  appertain  to  give  effect  to  any  sentence  passed  by  the 
supreme  court  exercising  criminal  jurisdiction  within  such  colony  are 
hereby  empowered  and  required  to  do  all  acts  and  things  necessary  to 
carry  into  effect  the  sentence  so  passed  upon  such  offender,  in  the  same 
manner  as  though  the  same  had  been  passed  by  such  supreme  court." 

Sect.  7.  "  That  if-  any  suit  or  action  shall  be  brought  in  any  court  Limitations  of 
within  her  Majesty's  dominions  against  any  person  or  persons  for  any  ^^™^^' 
thing  done  in  pursuance  of  any  such  power  or  jurisdiction  of  her 
Majesty  as  aforesaid  or  of  this  Act,  then  and  in  every  such  case  such 
action  or  suit  shall  be  commenced  or  prosecuted  within  six  months 
after  the  fact  committed,  and  not  afterwards,  except  where  the  cause  of 
action  shall  have  arisen  out  of  her  Majesty's  dominions,  and  then 
within  six  months  after  the  plaintiff  or  plaintiffs  and  defendant  or 
defendants  shall  have  been  within  the  jurisdiction  of  the  court  in  which 
the  same  may  be  brought ;  and  the  same  and  every  such  action  or  suit 
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24  Geo.  2,  u.  44. 


Ecpeal  of  sect,  4 
of  C  Geo.  IV., 
0.  S8,  and  of  6  &  7 
Will.  IV.,  c.  TS. 
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shall  be  brought  in  the  county  or  place  where  the  cause  of  action  shall 
have  arisen,  and  not  elsewhere,  except  where  the  cause  of  action  shall 
have  arisen  out  of  her  Majesty's  dominions ;  and  the  defendant  or 
defendants  shall  be  entitled  to  the  like  notice,  and  shall  have  the  like 
privilege  of  tendering  amends  to  the  plaintiff  or  plaintiffs,  or  their 
agent  or  attorney,  as  is  provided  in  actions  brought  against  any  justice 
of  the  peace  for  acts  done  in  the  execution  of  his  office  by  an  Act  passed 
in  the  twenty-fourth  year  of  the  reign  of  King  George  the  Second, 
intituled,  'An  Act  for  the  rendering  Justices  of  the  Peace  more  safe  in  the 
Execution  of  their  Office,  and  for  indemnifying  Constables  and  others 
acting  in  obedience  to  their  Warrants ;'  and  the  defendant  or  defendants 
in  every  such  action  or  suit  may  plead  the  general  issue,  and  give  the 
special  matter  in  evidence  ;  and  if  the  matter  or  thing  complained  of 
shall  appear  to  have  been  done  under  the  authority  and  in  execution  of 
any  such  power  or  jurisdiction  of  her  Majesty  as  aforesaid  or  of  this 
Act,  or  if  any  such  action  or  suit  shall  be  brought  after  the  time 
limited  for  bringing  the  same,  or  be  brought  and  laid  in  any  other 
county  or  place  than  the  same  ought  to  have  been  brought  or  laid  in  as 
aforesaid,  then  the  jury  shall  find  for  the  defendant  or  defendants ;  and 
if  the  plaintiff  or  plaintiffs  shall  become  nonsuit,  or  discontinue  any 
action  after  the  defendant  or  defendants  shall  have  appeared,  or  if  a 
verdict  shall  pass  against  the  plaintiff  or  plaintiffs,  or  if  upon  demurrer 
judgment  shall  be  taken  against  the  plaintiff  or  plaintiffs,  the  defendant 
or  defendants  shall  and  may  recover  treble  costs,  and  have  the  like 
remedy  for  recovery  thereof  as  any  defendant  or  defendants  hath  or 
have  in  any  cases  of  law." 

Sect.  8.  "  That  from  and  after  the  first  day  of  October  in  the  year  one 
thousand  eight  hundred  and  forty-four,  so  much  of  the  6  Geo.  IV.  c.  33, 
s.  4,  as  provides,  '  that  from  and  immediately  after  the  enrolment  of 
any  such  deed  or  instrument  as  therein  mentioned  all  such  rights  and 
duties  of  j  urisdiction  and  authority  over  his  Majesty's  subjects  resorting 
to  the  ports  of  the  Levant,  for  the  purposes  of  trade  or  otherwise,  as 
were  lawfully  exercised  and  performed,  or  which  the  letters-patent  or 
Acts  by  the  said  Act  recited,  or  any  of  them,  authorized  to  be  exercised 
and  performed,  by  any  consuls  or  other  officers  appointed  by  the  said 
company,  or  which  such  consuls  or  other  officers  lawfully  exercised  and 
performed  under  and  by  virtue  of  any  power  or  authority  whatever, 
should,  from  and  after  the  enrolment  of  such  deed  or  instrument  as 
aforesaid,  be  and  become  vested  in  and  should  be  exercised  and  per- 
formed by  such  consuls  and  other  officers  respectively  as  his  Majesty 
might  be  pleased  to  appoint  for  the  protection  of  the  trade  of  his 
Majesty's  subjects  in  the  ports  and  places  respectively  mentioned  in  the 
said  letters-patent  and  Acts,  or  any  or  either  of  them ;'  and  also  that 
from  and  after  the  passing  of  this  Act,  the  6  &  7  Will.  IV.  c.  78,  shall 
be  and  the  same  are  hereby  repealed,  save  as  to  any  matter  or  thing 
theretofore  done  under  the  authority  of  the  same  respectively." 


©otnmijSjStonetjS* 

[10  Vict.  c.  16  (Commissioners  Clauses  Act,  1847).] 

COMMISSIONJEES  for  carrying  out  undertakings  of  a  public  nature 
are  appointed  from  time  to  time  by  various  Acts  of  Parliament;  and  in 
order  to  avoid  the  necessity  of  repeating  sundry  provisions  relating  to 
the  constitution  and  regulation  of  such  bodies  of  commissioners,  the  10 
Vict.  c.  16,  was  passed  consolidating  the  various  provisions,  which  were 
to  extend  to  all  Acts  of  Parliament  thereafter  to  be  passed  which  should 
incorporate  that  Act. 


S.I.] 


fflommissiott«i8. 
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Such  provisions,  so  far  as  they  relate  to  the  subject  of  the  present 
work,  are  as  follows,  and  should  be  read  with  reference  to  the  inter- 
pretation clause  of  the  Act. 

I.    Construction  of  Act,  833. 
II.  Election  and  Rotation  of  Commissianers,  834. 

III.  Meetings,  Proceedings,  and  Liabilities,  835. 

IV.  Legal  Proceedings,  836. 

V.  Appointment  and  Accountability  of  Officers,  836. 
VI.  Accounts,  838. 
VII.  Bye-laivs,  840. 
VIII.  Notices  and  Orders,  840. 
IX.  Damages  and  Penalties,  ^c,  841. 
X,  Access  to  Special  Act,  842. 


Commis- 
sioners. 


I.  (Consttuctton  of  Set. 

By  the  10  Viet.  c.  16,  s.  2,  "The  expression  'the  special  Act,'  used  in 
this  Act,  shall  be  construed  to  mean  any  Act  which  shall  be  hereafter 
passed,  constituting  a  body  of  commissioners,  as  hereinafter  defined,  for 
the  purpose  of  carrying  on  any  undertaking,  and  with  which  this  Act 
shall  be  incorporated;  and  the  word  'prescribed,'  used  in  this  Act  in 
reference  to  any  matter  herein  stated,  shall  be  construed  to  refer  to  such 
matter  as  the  same  shall  be  prescribed  or  provided  for  in  the  special 
Act;  and  the  sentence  in  which  such  word  occurs  shall  be  construed  as 
if,  instead  of  the  word  'prescribed,'  the  expression  'prescribed  for  that 
purpose  in  the  special  Act'  had  been  used;  and  the  expression  'the 
undertaking,  shall  mean  the  undertaking  or  works,  of  whatever  nature, 
which  shall  by  the  special  Act  be  authorized  to  be  executed  or  carried 
on  ;  and  the  expression '  the  commissioners,'  shall  mean  the  commis- 
sioners, trustees,  undertakers,  or  other  persons  or  body  corporate 
constituted  by  the  special  Act,  or  thereby  entrusted  with  powers  for 
executing  the  undertaking." 

Sect.  3.  "  The  following  words  and  expressions,  both  in  this  and  the 

special  Act,  and  any  Act  incorporated  therewith,  shall  have  the  several 

meanings  hereby  assigned  to  them,  unless  there  be  something  in  the 

subject  or  the  context  repugnant  to  such  construction  :  (that  is  to  say :) 

"  Words  importing  the  singular  number  only  shall  include  the  plural 

number ;   and  words  importing  the  plural  number  only  shall 

include  the  singular  number : 

"  Words  importing  the  masculine  gender  only  shall  include  females  : 

"  The  word  '  person '  shall  include  a  corporation,  whether  aggregate 

or  sole : 
"The  word  'lands'  shall  extend  to  messuages,  lands,  tenements,  and 

hereditaments  or  heritages  of  any  tenure  : 
"  The  word  '  month '  shall  mean  calendar  month  : 
"The  word  'oath'  shall  include  affirmation  in  the  case  of  Quakers, 
and  any  declaration  lawfully  substituted  for  an  oath  in  the  ease  of 
any  other  persons  allowed  by  law  to  make  a  declaration  instead  of 
taking  an  oath : 
"  The  word '  county '  shall  include  riding  or  other  division  of  a  county 
having  a  separate   commission  of    the  peace,   and  in  Scotland 
stewartry,  and  any  ward  or  other  division  of  a  county  or  stewartry 
having  a  separate  sheriff,  and  it  shall  also  include  county  of  a  city 
or  county  of  a  town  : 
vol.  I.  H  H  H 


*'  The  special 
Act :" 


*  Prescribed :' 


"  The  iinder- 
takiug :" 


"  The  commis- 
signers." 


Interpretations 
in  this  and  the 
special  Act : 


Ifumber  : 


Gender: 
"  Person ;" 

"  Lauds  :'' 

"  Month  ;" 
"  Oath  :" 


"County:" 
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1.  Construe- 
tion  of  Act. 

"Justice:" 

*'  IVo  justices  :" 

"  Quarter  ses- 
sions :" 


'Clerk:- 
'The  towD." 


Commissioner 
not  incapable  of 
acting  as  a  jus- 
tice. 

Declaration  to  be 
made  by  coia- 
missiouers  before 
acting. 


Olommissiioitetg. 


[S.I. 


Palse  declaratiou 
a  migdemeanour. 


"The  word  'justice '  shall  mean  justice  of  the  peace  acting  for  the 
place  where  the  matter  requiring  the   cognizance  of  any  such 
justice  arises ;  and  where  any  matter  is  authorized  or  required  to 
be  done  by  two  justices,  the  expression  'two  justices'  shall  be 
understood  to  mean  two  or  more  justices  met  and  acting  together  : 
"The  expression  'quarter  sessions'  shall  mean  quarter  sessions  as 
defined  in  the  special  Act ;  and  if  such  expression  be  not  there 
defined,  it  shall  mean  the  general  or  quarter  sessions  of  the  peace 
which  shall  be  held  at  the  place  nearest  to  the  undertaking  for  the 
county  or  place  in  which  the  undertaking,  or  the  principal  office 
thereof,  is  situate,  or  for  some  division  of  such  county  having  a 
separate  commission  of  the  peace  : 
"The  expression  'the  clerk'  shall  mean  the  clerk  of  the  commis- 
sioners, and  shall  include  the  word  '  secretary  :' 
"  The  expression  '  the  town '  shall  mean  the  town  or  district  named 
in  the  special  Act  within  which  the  powers  of  the  commissioners 
are  to  be  exercised;"' 
Sect.  11.  "A  person  shall  not  be  incapable  of  acting  as  a  justice  of 
the  peace  in  the  execution  of  this  or  the  special  Act,  with  reference  to 
the  levying  of  any  penalty  thereunder,  by  reason  of  his  being  a  com- 
missioner." 

Sect.  12.  "No  person  shall  be  capable  of  acting  as  a  commissioner, 
except  in  administering  the  declaration  hereinafter  mentioned,  until  he 
shall  have  made  and  signed,  before  one  of  the  commissioners,  a  declara- 
tion to  the  effect  following : 

'  1,  A.B.,do  solemnly  declare,  that  I  wiU  faithfvUy  and  impartially,  accordinff 
to  the  best  of  my  shiU  and  judgment,  execute  all  the  powers  and  authorities  reposed 
ill  me  as  a  commissioner,  hy  virtue  of  the  [here  name  the  special  Act,]  and  also 
that  I  [here  set  forth  a  statement  of  the  possession  of  the  qualification  required 
by  the  .special  Act  in  the  terms  thereof].' " 

Sect.  13.  "Any  person  who  shall  falsely  or  corruptly  make  and  sub- 
scribe the  declaration  aforesaid,  knowing  the  same  to  be  untrue  in  any 
material  particular,  shall  be  deemed  guilty  of  a  misdemeanour,  or  in 
Scotland  shall  be  deemed  guilty  of  perjury." 


Iteturning  officer 
may  summon 
rate  collector,  &c.j 
to  attend  tlio 
election. 


Penalty  on  rate 
collector,  &c., 
for  neglect. 


Mode  of  vofiTig 
at  elections. 


II.  ieiectton  aria  dotation  of  Ctoinmtgsioners. 

By  the  10  Vict.  c.  16,  s.  27,  "  If  the  qualification  of  the  electors  of  the 
commissioners  depend  upon  the  rates  payable  by  such  electors,  the 
returning  officer  may  summon  the  overseers  or  inspectors  of  the  poor, 
collectors,  and  other  officers  employed  in  the  assessment  or  collection  of 
the  rates,  to  attend  the  election  in  order  to  assist  in  ascertaining  that 
the  persons  presenting  themselves  to  vote,  or  who  have  voted,  are  or 
were  duly  qualified  to  vote  at  such  election  ;  and  such  overseers  or  in- 
spectors, rate  collectors,  or  other  officers  shall  attend  with  the  rates  and 
such  other  documents  necessary  for  the  purpose  aforesaid  as  may  be  ia 
their  custody  or  power,  at  such  places  and  at  such  times  as  the  return- 
ing officer  may  direct,  and  shall  answer  all  such  questions  as  any  presiding 
officer  at  the  poll  shall  put  to  them  respecting  the  title  of  any  person  to 
vote  at  the  election ;  and  any  overseer  or  inspector,  rate  collector,  or 
other  officer  who  shall  wilfully  neglect  or  fail  to  perform  the  duties 
hereby  imposed  upon  him,  shall  for  such  neglect  or  failure  be  liable 
to  a  penalty  not  exceeding  twenty  pounds." 

Sect  28.  "At  every  such  election  of  commissioners  the  voting  shall 
commence  at  nine  of  the  clock  in  the  forenoon  of  the  day  fixed  for  the 
election  as  aforesaid,  and  shall  finally  close  at  f  om-  of  the  clock  in  the 
afternoon  of  the  same  day,  (unless  in  case  of  riot  or  obstruction,)  and 
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shall  be  conducted  in  manner  following :  (that  is  to  say :)  every  person 
entitled  to  vote  may  vote  for  any  number  of  persons  having  the  pre- 
scribed qualification  (not  exceeding  the  number  of  commissioners  then 
to  be  chosen  for  the  town,  or  where  the  commissioners  are  to  be  elected 
in  wards  not  exceeding  the  number  to  be  elected  for  the  ward  in  which 
such  person  is  entitled  to  vote)  by  delivering  to  the  presiding  officer  at 
the  poll  a  voting  paper,  containing  a  description  of  his  qualification  to 
vote,  in  the  foi-m  contained  in  schedule  (A.)  to  this  Act  annexed,  or  to 
the  like  effect,  and  also  the  names  of  the  persons  for  whom  he  votes, 
such  paper  being  previously  signed  with  the  name  of  the  person  voting, 
and  the  poll  clerk  shall  thereupon  openly  record  such  vote  in  the  poll 
book,  and  the  voting  paper  shall  be  carefully  preserved  by  the  presiding 
officer ;  and  the  presiding  officer  shall,  if  he  thinks  fit,  or  if  he  be 
required  so  to  do  by  any  person  entitled  to  vote  at  the  said  election, 
put  to  any  voter  at  the  time  of  his  delivering  in  his  voting  paper  the 
following  questions,  or  either  of  them : 

1.  '  Are  you  the  person  assessed  as  A.  B.,  on  the  [  ]  rate  [specifying 
the  rate  which  confers  the  right  to  vote]  in  respect  of  property  described  to 
be  situated  in  [here  specify  the  street,  &c.  as  described  in  the  rate]  ? 

'  Or,  if  the  voter  claim  to  vote  as  the  owner  of  property, 

'Are  you  the  person  described  as  the  owner  of  the  property  mentioned  in 
[  ]  rate  [specifying  the  rate],  and  descnbed  as  being  sittiated  in 

[here  specify  the  street,  &c.,  as  described  in  the  rate]  ? 

2.  '  Save  you  already  voted  at  tJie  present  election  ?  [Or,  if  the  town  be 
divided  into  wards,]  Have  you  already  voted  for  commissioners  to  be  elected 
for  this  or  amy  other  ward  at  the  present  election  ? ' 

And  no  person  required  to  answer  either  of  the  said  questions  shall  be 
permitted  or  qualified  to  vote  until  he  has  answered  the  same  ;  and  if 
any  person  wilfully  make  a  false  answer  to  either  of  the  questions  afore- 
said he  shall  be  deemed  guilty  of  a  misdemeanour,  or  in  Scotland  shall 
be  deemed  guilty  of  pei-jury." 

Sect.  31.  "Within  four  days  after  every  election  the  returniog  officer, 
or  where  the  commissioners  are  elected  for  wards  the  presiding  officer 
in  each  ward,  shall  cause  the  voting  papers  delivered  as  aforesaid  to  be 
arranged  in  alphabetical  order,  and  numbered  according  to  the  names 
of  the  voters,  and  shall  deliver  them,  together  with  the  poll  books,  to 
the  clerk  to  the  commissioners;  and  such  clerk  shall,  during  six 
months  at  least  after  every  such  election,  keep  such  voting  papers  and 
poll  books  at  his  office,  and  shall  permit  any  person  to  inspect  the 
same  on  payment  of  a  fee  of  one  shilling,  and  if  such  clerk  shall  refuse 
or  fail  to  allow  such  inspection,  he  shall  for  every  such  refusal  or  failure 
be  liable  to  a  penalty  of  ten  pounds." 

Sect.  35.  "AH  expenses  of  or  incident  to  any  election  incurred  by  the 
returning  officer  or  presiding  officer  shall  be  re-paid  to  them  by  the 
commissioners  out  of  the  monies  arising  from  the  rates  authorized  to  be 
levied  for  the  purposes  of  the  special  Act ;  and  all  overseers  and  other 
parochial  officers  or  other  persons  shall  be  in  like  manner  paid  a 
reasonable  remuneration  for  attendance  at  the  election,  with  rate  books, 
and  for  any  other  services  performed  in  relation  to  such  election  ;  and 
any  dispute  respecting  the  amount  of  such  expenses  and  remuneration 
shall  be  determined  by  a  justice,  or  by  the  sheriff,  who  shall  have 
power  also  to  fix  the  costs  attending  sixoh  determination,  and  to  order 
by  whom  the  same  shall  be  paid." 


Proceedings, 

and 
Liabilities. 
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III.  iffileetings,  ^wceetimgs,  antj  EtaJilittes. 

By  the  10  Vict.  c.  16,  s.  55,  "  The  commissioners  shall  cause  entries  of  ^^°^^l  J,°^^ 
all  the  proceedings  of  the  commissioners,  and  of  every  committee  ap-   and,  when  signed, 
pointed  by  them,  with  the  names  of  the  commissioners  who  shall  attend  shall  be  received 
i.  J  >  jj  jj  jj  2  ■»  evidence. 
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each  meeting,  to  be  duly  made  from  time  to  time  in  books  to  be  provided 
for  the  purpose,  which  shall  be  kept  by  the  clerk  under  the  superinten- 
dence of  the  commissioners,  and  every  such  entry  shall  be  signed  by  the 
chairman  of  the  meeting  at  which  the  proceeding  took  place,  and  such 
entry  so  signed  shall  be  received  as  evidence  in  all  courts,  and  before  all 
judges,  justices,  and  others,  without  proof  of  such  meeting  having  been 
duly  convened  or  held,  or  of  the  persons  attending  such  meeting  having 
been  or  being  commissioners  or  members  of  committees  respectively,  or 
of  the  signature  of  the  chairman,  or  of  the  fact  of  his  having  been 
chairman,  all  of  which  last  mentioned  matters  shall  be  presumed  until 
the  contrary  is  proved ;  and  such  books  shall  at  all  reasonable  times  be 
open  to  the  inspection  of  any  of  the  commissioners,  and  of  any  mort- 
gagee of  the  rates  or  property  of  the  commissioners." 


How  indictmente 
to  be  preferred. 


IV.  ILegal  ^roceetitttp. 

By  the  10  Vict.  e.  16,  s.  64,  "  The  commissioners  may  prefer  a  bill  of 
indictment  against  any  person  who  shall  steal  or  wilfully  injure  any 
property  or  thing  belonging  to  the  commissioners,  or  under  their  manage- 
ment, or  institute  any  other  proceeding  which  may  appear  to  them 
necessary  for  the  protection  of  such  property,  and  in  every  such  case  it 
shall  be  sufficient  to  state  generally  the  property  or  thing  in  respect  of 
which  such  proceeding  shall  have  been  taken  to  be  the  property  of  the 
commissioners,  as  they  shall  be  described  in  the  special  Act,  without 
naming  the  individual  commissioners." 


Power  to  com- 
missioners to 
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time. 

Collectors  to  pay 
over  monies 
within  seven  days 
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Officers  to 
account. 


V.  Appointment  anti  accountaiilits  of  ©tficets. 

By  the  10  Vict.  c.  16,  s.  65,  "  The  commissioners  may  from  time  to 
time  appoint  and  employ  a  treasurer,  clerk,  collector,  assessor,  and  all 
such  other  officers,  to  assist  in  the  execution  of  this  and  the  special 
Act,  as  they  shall  think  necessary  and  proper." 

Sect.  69.  "  Every  collector  appointed  or  employed  by  the  commis- 
sioners by  virtue  of  this  or  the  special  Act  to  collect  any  rates  shall, 
within  seven  days  after  he  shall  have  received  any  monies  on  account 
of  any  such  rates,  pay  over  the  same  to  the  treasurer  of  the  commis- 
sioners to  their  account,  and  the  receipt  of  such  treasurer  for  the 
monies  so  paid  shall  be  a  sufficient  discharge  to  the  collector,  and 
every  such  collector  shall,  in  such  time  and  in  such  manner  as  the 
commissioners  direct,  deliver  to  them  true  and  perfect  accounts  in 
writing  under  his  hand  of  all  monies  received  by  him  and  of  all  monies 
paid  by  him  to  the  said  treasurer  by  virtue  of  this  or  the  special  Act, 
and  also  a  list  of  the  names  of  all  persons  who  have  neglected  or 
refused  to  pay  any  rate  or  money  owing  by  them,  with  a  statement  of 
the  monies  due  from  them  respectively." 

Sect.  70.  "  Every  collector  and  other  officer  appointed  or  employed 
by  the  commissioners  by  virtue  of  this  or  the  special  Act  shall,  from 
time  to  time,  when  required  by  the  commissioners,  make  out  and 
deliver  to  them,  or  to  any  person  appointed  by  them  for  that  purpose, 
a  true  and  perfect  account  in  writing  under  his  hand  of  all  monies 
received  by  him  on  behalf  of  the  commissioners,  and  such  account  shall 
state  how  and  to  whom  and  for  what  purpose  such  monies  have  been 
disposed  of,  and  together  with  such  account  such  officer  shall  deliver 
the  vouchers  and  receipts  for  such  payments ;  and  every  such  officer 
shall  pay  to  the  commissioners,  or  to  any  person  appointed  by  them  tp 
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receive  the  same,  all  monies  whicli  shall  appear  to  be  owing  from  him 
upon  the  balance  of  such  accounts." 

Sect.  71.  "If  any  such  collector  or  other  officer  fail  to  render  such 
accounts  as  aforesaid,  or  to  produce  and  deliver  up  all  the  vouchers  and 
receipts  relating  to  the  same  in  his  possession  or  power,  or  to  pay  the 
balance  thereof  when  thereunto  required,  or  if  for  five  days  after  being 
thereunto  required  he  fail  to  deliver  up  to  the  commissioners,  or  to  any 
person  appointed  by  them  to  receive  the  same,  all  papers  and  writings, 
property,  effects,  matters,  and  things  in  his  possession  or  power,  relating 
to  the  execution  of  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  or  belonging  to  the  commissioners,  then  on  complaint 
thereof  being  made  to  a  justice,  or  to  the  sheriff,  such  justice  or  sheriff 
shall  summon  such  officer  to  appear  before  two  or  more  justices,  or 
before  such  sheriff,  according  as  the  summons  may  have  been  issued  by 
a  justice  or  by  the  sheriff,  at  a  time  and  place  to  be  set  forth  in  such 
summons,  to  answer  such  charge  ;  and  upon  the  appearance  of  such 
officer,  or  upon  proof  that  such  summons  was  personally  served  upon 
him,  or  left  at  his  last  known  place  of  abode,  such  justices  or  sheriff  may 
hear  and  determine  the  matter  in  a  summary  way,  and  may  adjust  and 
declare  the  balance  owing  by  such  officer  ;  and  if  it  appear,  either  upon 
confession  of  such  officer,  or  upon  evidence,  or  upon  inspection  of  the 
account,  that  any  monies  of  the  commissioners  are  in  the  hands  of  such 
officer,  or  owing  by  him  to  the  commissioners,  such  justices  or  sheriff 
may  order  such  officer  to  pay  the  same,  and  if  he  fail  to  pay  the  amount 
it  shall  be  lawful  for  such  justices  or  sheriff  to  grant  a  warrant  to  levy 
the  same  by  distress,  or  by  poinding  and  sale,  or  in  default  thereof  to 
commit  the  offender  to  gaol,  there  to  remain  without  bail  for  a  period 
not  exceeding  three  months,  unless  the  same  be  sooner  paid." 

Sect.  72.  "  If  any  such  officer  summoned  as  aforesaid  refuse  to  make 
out  such  account  in  writing,  or  to  produce  and  deliver  to  the  justices  or 
sheriff  the  several  voucliers  and  receipts  relating  thereto,  or  to  deliver 
up  any  books,  papers,  or  writings,  property,  effects,  matters,  or  things, 
in  his  possession  or  power  belonging  to  the  commissioners,  such  justices 
or  sheriff  may  commit  such  offender  to  gaol,  there  to  remain  imtil  he 
shall  have  delivered  up  all  the  vouchers  and  receipts  in  his  possession 
or  power  relating  to  such  accounts,  and  all  the  books,  papers,  writings, 
property,  effects, 'matters,  and  things  in  his  possession  or  power,  belong- 
ing to  the  commissioners." 

Sect.  73.  "  Provided  always,  that  if  any  commissioner,  or  other  person 
acting  on  behalf  of  the  commissioners,  shall  make  oath  that  he  has  good 
reason  to  believe,  upon  grounds  to  be  stated  in  his  deposition,  and  that 
he  does  believe  that  it  is  the  intention  of  any  such  officer  as  aforesaid 
to  abscond,  the  justice  or  the  sheriff  before  whom  the  complaint  is  made 
may,  instead  of  issuing  his  summons,  issue  his  warrant  for  bringing 
such  officer  before  such  two  justices  as  aforesaid  if  the  warrant  be 
issued  by  a  justice,  or  before  such  sheriff  if  the  warrant  be  issued  by 
him  ;  but  no  person  executing  such  warrant  shall  keep  such  officer  in 
custody  longer  than  twenty-four  hours  without  bringing  him  before 
some  justice  or  the  sheriff,  according  as  he  may  be  summoned  before 
the  one  or  the  other  ;  and  the  justice  or  sheriff  before  whom  such 
officer  may  be  brought  may  either  discharge  such  officer,  if  he  think 
there  is  no  sufficient  ground  for  his  detention,  or  order  such  officer  to 
be  detained  in  custody  so  as  to  be  brought  before  two  justices  at  a  time 
and  place  to  be  named  in  such  order,  unless  such  officer  give  bail  to  the 
satisfaction  of  such  justice  for  his  appearance  before  such  justices  to 
answer  the  complaint  of  the  commissioners." 

S^ct.  74.  "No  such  proceeding  against  or  dealing  with  any  such 
officer  as  aforesaid  shall  deprive  the  commissioners  of  any  remedy  which 
they  might  otherwise  have  against  any  surety  of  such  officer." 
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By  the  10  Vict.  e.  16,  s.  89,  "  The  commissioners  shall  cause  books 
to  be  provided  and  kept,  and  true  and  regular  accounts  to  be  entered 
therein  of  all  sums  of  money  received  and  paid  for  and  on  account  of 
this  and  the  special  Act,  and  of  the  several  purposes  for  which  such 
sums  of  money  shall  have  been  received  and  paid,  which  books  shall 
at  all  reasonable  times  be  open  to  the  inspection  of  any  of  the  commis- 
sioners, and  any  mortgagee,  assignee  in  security,  or  other  creditor  of  the 
commissioners  without  fee  or  reward,  and  the  commissioners  and  per- 
sons aforesaid,  or  any  of  them,  may  take  copies  of  or  extracts  from  the 
said  books,  without  paying  anything  for  the  same ;  and  any  clerk  or 
other  person  having  the  custody  of  the  said  books  who  shall  not  on  any 
reasonable  demand  of  any  commissioner,  mortgagee,  or  creditor  as  afore- 
said, permit  him  to  inspect  the  said  books,  or  to  take  such  copies  or 
extracts  as  aforesaid,  shall  be  liable  to  a  penalty  of  five  pounds  for 
every  such  offence." 

Sect.  90.  "The  commissioners  shall  cause  their  accounts  to  be 
balanced  in  each  year  to  a  period  not  less  than  one  month  before  the 
annual  general  meeting  at  which  they  are  to  be  produced,  as  after 
mentioned ;  and  fourteen  days  at  the  least  before  such  meeting  the 
commissioners  shall  cause  a  fuU  and  true  statement  and  account  to  be 
drawn  out  of  the  amount  of  all  rates  or  assessments  made,  and  of  all 
contracts  entered  into,  and  of  all  monies  received  and  expended  by 
virtue  of  this  or  the  special  Act  during  the  preceding  year,  and  also  of 
all  debts  then  owing  by.  the  commissioners,  and  they  shall  cause  such 
statement  and  account  to  be  printed,  and  shall  allow  the  same  to 
remain  for  inspection  at  the  office  of  the  commissioners  ;  and  every 
creditor  on  the  rates  and  assessments  by  this  or  the  special  Act,  or  any 
Act  incorporated  therewith,  authorized  to  be  made,  and  every  person 
paying  any  such  rate  or  assessment,  or  any  person  acting  on  behalf  of 
any  such  creditor  or  ratepayer,  may,  at  all  reasonable  times,  inspect 
such  statement  and  account,  and  compare  the  same  with  the  books  and 
documents  relating  thereto  in  the  possession  of  the  commissioners;  and 
the  clerk  shall,  on  demand,  fui-nish  a  printed  copy  of  the  said  statement 
and  account  to  every  such  creditor  and  ratepayer  without  fee;  and 
fourteen  days  at  the  least  before  to  the  meeting  for  examining  and 
settling  such  account  the  commissioners  shall  give  public  notice  of  such 
intended  meeting,  stating  in  such  notice  that  the  said  statement  and 
account  are  printed,  and  lie  at  the  office  of  the  commissioners  ready 
for  the  inspection  of  the  creditors  and  ratepayers  or  other  parties 
interested," 

Sect.  91.  "The  accounts  of  the  commissioners,  so  balanced  as  afore- 
said, together  with  the  said  statement  and  account,  shall  be  produced 
at  the  annual  meeting  of  the  commissioners,  or  at  some  adjournment 
thereof,  at  which  meeting  all  creditors  and  ratepayers  and  other 
persons  interested  may  be  present,  and  the  accounts  shall  be  then 
finally  examined  and  settled  by  the  commissioners,  and  if  the  same  be 
found  just  and  true,  they  shall  be  allowed  by  the  commissioners,  and 
certified  accordingly  under  the  hand  of  the  chairman  of  such  meeting ; 
and  after  such  accounts  have  been  so  allowed  and  signed  by  such  chair- 
man, and  also  by  the  auditors  as  hereinafter  provided,  the  same  shall 
be  final  in  regard  to  all  persons  whomsoever,  unless  an  appeal  be 
prosecuted  against  such  accounts  as  hereinafter  provided." 

Sect.  92.  "Except  in  the  cases  where  by  the  special  Act  provision  is 
made  for  the  appointment  of  a  permanent  auditor,  and  such  auditor 
shall  have  been  appointed  accordingly,  the  ratepayers  present  at  the 
said  annual  meeting  may  appoint  two  or  more  persons  not  being  com- 
missioners to  be  auditors  of  the  accounts  of  the  commissioners  ;  and  if 
no  other  person  present  at  such  meeting  propose  the  names  of  two 
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persons  to  be  appointed  auditors  by  such  meeting,  it  shall  be  the  duty    6.  Accounts. 

of  the  chairman  of  the  meeting  to  propose  the  names  of  two  persons  to   

be  so  appointed  ;  and  the  persons  so  to  be  appointed  auditors  shall  have  Qualiflcation  of 

the  like  qualification,  and  shall  be  subject  to  the  like  disqualification  or  ™"  °'^' 

disability,  as  the  commissioners  ;  and  before  entering  on  their  office 

they  shall  make  and  sign  before  a  justice  or  the  sheriff  a  solemn 

declaration  of  the  like  purport  and  effect  to  that  hereby  required  to  be 

signed  by  the  commissioners ;  and  the  auditors   so  appointed  shall 

receive  a  reasonable  remuneration  for  their  time  and  trouble,  not 

exceeding  two  guineas  each  for  every  day  they  shall  be  fully  employed 

on  such  audit,  and  all  such  expenses  as  they  shall  be  put  unto  attending 

the  auditing  of  the  said  accounts  ;  and  if  any  dispute  arise  as  to  the 

amount  of  the  remuneration  and  expenses  to  be  paid  to  such  auditors, 

it  shall  in  England  or  Ireland  be  settled  by  two  justices,  and  in  Scotland 

by  the  sheriff." 

Sect.  93.  "  The  auditors  so  nominated,  or  the  said  permanent  auditor,  Auditors  to 
if  any  shall  have  been  appointed  as  aforesaid,  shall  attend  as  soon  as  inspect  accounts, 
conveniently  may  be  after  the  said  annual  meeting,  at  the  office  of  the  ^aiM^part  of' 
commissioners,  or  at  some  other  convenient  place  to  be  appointed  by  the  same,  if  they 
the  commissioners,  and  from  time  to  time  shall,  in  the  presence  of  the  *'""'^  ^''■ 
clerk  to  the  commissioners  if  he  desire  to  be  present,  proceed  to  audit 
the  accounts  of  the  commissioners  for  the  year    preceding  the  said 
annual  meeting ;  and  the  commissioners  shall  by  their  clerk  produce 
and  lay  before  such  auditors  the  accounts  so  allowed  and  certified  as 
aforesaid,  together  with  the  statement  and  account  herein-before  men- 
tioned, accompanied  with  proper  vouchers  in  support  of  the  same,  and 
all  books,  papers,   and  writings  in  their  custody  or  power  relating 
thereto ;  and  any  person  interested  in  the  said  account,  either  as   a 
creditor  of  the  commissioners  or  as  a  ratepayer,  may  be  present  at  the 
audit  of  the  said  accounts  by  himself  or  his  agent,  and  may  make  any 
objection  to  any  part  of  such  account ;  and  if  the  said  accounts  be 
found  correct  such  auditors  shall  sign  the  same  in  token  of  their  allow- 
ance thereof,  but  if  such  auditors  think  there  is  just  cause  to  disapprove 
of  any  part  of  the  said  accounts,  they  or  any  other  person  interested  in 
the  said  accounts  as  aforesaid  may  appeal  against  any  such  parts  of  the 
said  accounts  as  shall  be  so  disapproved  of  to  one  of  the  two  next 
quarter  sessions  in  England  or  Ireland,  and  to  the  sheriff  in  Scotland, 
notice  in  writing  of  such  appeal  being  given  to  the  clerk  of  the 
commissioners  fourteen  days  at  the  least  before  the  hearing  of  such 


Sect.  94.  "Upon  the  hearing  of  any  such  appeal  the  justices  or  the  sheriff  The  court  may 
may  make  such  order  as  they  or  he  think  fit  respecting  the  payment  of  ome'coste™' 
the  costs  of  the  appellant  out  of  the  monies  coming  to  the  hands  of  the  the  appeal. 
commissioners  under  the  special  Act  or  otherwise,  as  they  or  he  think 
fit,  and  such  order  shall  be  final." 

Sect.  95.  "  The  commissioners  shall  every  year  cause  an  annual  account  Annual  account 
in  abstract  to  be  prepared,  showing  the  total  receipt  and  expenditure  of  to  be  made  up 
all  funds  levied  by  virtue  of  this  and  the  special  Act,  and  any  Act  to'the'^derTo/ 
incorporated  therewith,  for  the  year  ending  on  the  day  down  to  which  the  peace  in 
their  accounts  shall  have  been  made  up  for  the  said  annual  meeting,  or  frefand^or  to 
some  other  convenient  day  in  each  year,  under  the  several  distinct  the  sheriff  clerk 
heads  of  receipt  and  expenditure,  with  a  statement  of  the  balance  of  ji  Scotland,  and 
such  account,  duly  audited  and  certified  by  the  chairman  of  the  com-  inspecS.  ° 
missioners  and  also  by  the  auditors  thereof,  and  shall,  if  the  under- 
taking is  situated  in  England  or  Ireland,  send  a   copy  of  the  said 
account  free  of  charge  to  the  clerk  of  the  peace  for  the  county  where 
the  undertaking  is   situate,   and  if  the  undertaking  is  situated  in 
Scotland  shall  send  such  copy  to  the  sheriff  clerk  of  such  county,  on  or 
before  the  thirty-first  day  of  January  then  next,  or  within  one  month 
after  the  same  has  been  duly  audited,  which  account  shall  be  open  to 
the  inspection  of  the  public  at  all  reasonable  hours,  on  payment  of  the 
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sura  of  oue  shilling  for  every  such  inspection  ;  and  if  the  com- 
missioaei's  shall  omit  to  j^repare  and  transmit  such  accounts  as  afore- 
said, they  shall  be  liable  for  every  such  omission  to  a  penalty  of  twenty 
pounds." 


Power  to  make 
bye-laws  for 
regulating  the 
conduct  of  the 
officers,  &c.,  of 
the  commis- 
sioners. 


Fines  for  breach 
of  such  bye-laws. 


Bye-laws  to  be  so 
framed  as  that 
penalties  may  be 
mitigated. 


VII.  ISge^lLalBS. 

By  the  10  Vict.  c.  16,  s.  96,  "  The  commissioners  may  from  time  to 
time  make  such  bye-laws  as  they  think  fit,  for  the  purpose  of  regulating 
the  conduct  of  the  officers  and  servants  of  the  commissioners,  and  for 
providing  for  the  due  management  of  the  affairs  of  the  commissioners, 
and  may  from  time  to  time  alter  or  repeal  any  such  bye-laws,  and  make 
others,  provided  such  bye-laws  be  not  repugnant  to  the  laws  of  that 
part  of  the  United  Kingdom  where  the  same  are  to  have  effect,  or  to  the 
provisions  of  this  or  the  special  Act;  and  such  bye-laws  shall  be  reduced 
into  writing,  and  shall  have  affixed  thereto  the  common  seal  of  the  com- 
missioners, where  the  commissioners  are  a  body  corporate,  or  shall  be 
signed  by  the  commissioners,  or  any  two  of  them,  where  they  are  not  a 
body  corporate  ;  and  a  copy  of  such  bye-laws  shall  be  given  to  every 
officer  and  servant  of  the  commissioners  affected  thereby." 

Sect.  97.  "  The  commissioners  may  by  such  bye-laws  impose  such  reason- 
able penalties  upon  all  persons,  being  officers  or  servants  of  the  com- 
missioners, offending  against  such  bye-laws  as  the  commissioners  think 
fit,  not  exceeding  five  pounds  for  any  one  offence." 

Sect.  98.  "  All  the  bye-laws  to  be  made  by  the  commissioners  shall  be 
so  framed  as  to  allow  the  justice  or  the  sheriff  before  whom  any  penalty 
imposed  thereby  may  be  sought  to  be  recovered  to  order  a  part  only  of 
such  penalty  to  be  paid,  if  such  justice  or  sheriff  think  fit." 


Semce  of  notices 
upon  commis- 
sioneis. 


Notices  by 
advertisement. 


A.uthentication  of 
notices  and 
orders. 


Tender  of 
amends. 


VIII.  ia^otices  antr  ©ttiets. 

By  the  10  Vict.  c.  16,  s.  99,  "  Any  summons  or  notice,  or  any  writ  or 
other  proceeding  at  law  or  in  equity,  requiring  to  be  served  upon  the 
commissioners,  may  be  served  by  the  same  being  left  at  or  sent 
through  the  post-office,  directed  to  the  commissioners,  at  their  principal 
office,  or  one  of  their  principal  offices  where  there  shall  be  more  than 
one,  or  by  being  given  personally  to  the  clerk,  or  in  case  there  be  no 
clerk,  then  by  being  given  to  any  one  commissioner." 

Sect.  100.  "  All  notices  required  by  this  or  the  special  Act,  or  any 
Act  incorporated  therewith,  to  be  given  by  advertisement,  shall  be 
advertised  in  the  prescribed  newspaper,  or  if  no  newspaper  be  pre- 
scribed, or  if  the  prescribed  newspaper  cease  to  be  published,  in  a 
newspaper  circulating  in  the  district  within  which  the  undertaking 
shall  be  situated." 

Sect.  101.  "  Every  order,  summons,  notice,  or  other  such  document 
r-equiring  authentication  by  the  commissioners  shall  be  sufficiently 
authenticated  if  signed  by  two  commissioners,  or  by  the  clerk  of  the 
commissioners,  and  it  need  not  be  under  the  common  seal  of  the  com- 
missioners, although  they  be  incorporated,  and  the  same  may  be  in 
writing  or  in  print,  or  partly  in  writing  and  partly  in  print." 

Sect.  103.  "And  with  respect  to  tender  of  amends,  be  it  enacted, 
that  if  any  person  shall  Lave  committed  any  irregularity,  trespass,  or 
other  wrongful  proceeding  in  the  execution  of  this  or  the  special  Act, 
or  by  virtue  of  any  power  or  authority  thereby  given,  and  if  before 
action  brought  in  respect  thereof  such  party  make  tender  of  sufficient 
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amends  to  the  party  injured,  such  last-mentioned  party  shall  not 
recover  in.  any  such  action  ;  and  if  no  such  tender  have  been  made, 
the  defendant,  by  leave  of  the  court  where  such  action  is  pending,  may, 
at  any  time  before  issue  joined,  pay  into  court  such  sum  of  money  as  he 
thinks  fit,  and  thereupon  such  proceedings  shall  be  had  as  in  other 
cases  where  defendants  are  allowed  to  pay  money  into  court." 
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9.  Damages 

and 

Penalties.  . 


IX.  Bamages  ant  penalties,  ^c. 

By  the  10  Vict.  c.  16,  s.  104,  "If  the  undertaking  be  situate  in  England 
or  Ireland  the  clauses  of  the  '  Railways  Clauses  Consolidation  Act,  1845,' 
with  respect  to  the  recovery  of  damages  not  specially  provided  for,  and 
of  penalties,  and  to  the  determination  of  any  other  matter  referred  to 
■  justices,  shall  be  incorporated  with  this  and  the  special  Act;  and  if  the 
undertaking  be  situate  in  Scotland  the  clauses  of  the  '  Railways  Clauses 
Consolidation  Act  (Scotland),  1845,'  with  respect  to  the  recovery  of 
damages  not  specially  provided  for,  and  to  the  determination  of  any 
other  matter  referred  to  the  sheriff  or  to  justices,  shall  be  incorporated 
with  this  and  the  special  Act  ;  and  such  clauses  shall  apply  to  the 
xindertaking,  and  to  the  commissioners  respectively,  and  shall  be  con- 
strued as  if  the  word  '  commissioners '  had  been  inserted  therein  instead 
of  the  word  'company.'"     (See  tit  "■Railways,"  Vol.  V.) 

Sect.  105.  "All  things  herein  or  in  the  special  Act,  or  any  Act 
incorporated  herewith,  authorized  or  requix-ed  to  be  done  by  two 
•justices,  may  and  shall  be  done  in  England  and  Ireland  by  any  one 
magistrate  having  by  law  authority  to  act  alone  for  any  purpose 
with  the  powers  of  two  or  more  justices,  and  in  Scotland  by  the 
sheriff  or  steward  of  any  county  or  stewartry  or  ward,  or  his  sub- 
stitute." 

Sect.  106.  "  Eveiy  penalty  or  forfeiture  imposed  by  this  or  the 
special  Act,  or  any  Act  incorporated  therewith,  or  by  any  bye-law  in 
pursuance  thereof,  in  respect  of  any  offence  which  shall  take  place 
within  the  metropolitan  police  district,  shall  be  recovered,  enforced, 
accounted  for,  and,  except  where  the  application  thei-eof  is  otherwise 
specially  provided  for,  shall  be  paid  to  the  receiver  of  the  metropolitan 
police  district,  and  shall  be  applied  in  the  same  manner  as  penalties  or 
forfeitures,  other  than  fines  upon  drunken  persons,  or  upon  constables 
for  misconduct,  or  for  assaults  upon  police  constables,  are  directed  to 
be  recovered,  enforced,  accounted  for,  paid,  and  applied  by  an  Act 
passed  in  the  third  year  of  the  reign  of  her  present  Majesty,  intituled 
'  An  Act  for  regulating  the  Police  Courts  in  the  Metropolis;'  and 
every  order  or  conviction  of  auy  of  the  police  magistrates  in  respect  of 
any  such  forfeiture  or  penalty  shall  be  subject  to  the  like  appeal  and 
upon  the  same  terms  as  is  provided  in  respect  of  any  order  or  con- 
viction of  any  of  the  said  police  magistrates  by  the  said  last-mentioned 
Act ;  and  every  magistrate  by  whom  any  order  or  conviction  shall 
have  been  made  shall  have  the  same  power  of  binding  over  the  witnesses 
who  shall  have  been  examined,  and  such  witnesses  shall  be  entitled  fo 
the  same  allowance  of  expenses  as  they  would  have  had  or  been  entitled 
to  in  case  the  order,  conviction,  and  appeal  had  been  made  in  pur- 
suance of  the  provisions  of  the  said  last-mentioned  Act." 

Sect.  108.  "  Every  pei-son  who,  upon  any  examioation  upon  oath 
under  the  provisions  of  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  shall  wilfully  and  corruptly  give  false  evidence,  shall  be 
liable  to  the  penalties  of  wilful  and  corrupt  perjury." 

Sect.  109.  "  And  be  it  enacted,  that  nothing  in  this  or  the  special  Act 
shall  be  deemed  to  extend  to  or  affect  any  Act  of  Parliament  relating 
to  her  Majesty's  duties  of  customs  or  excise,  or  any  other  revenue  of  the 


Railways  Claueea 
Consolidation 
Act,  1845,  as  to 
damages,  &c.,  to 
be  incorporated 
with  this  and  the 
special  Act. 


All  things 
required  to  be 
done  by  two 
justices  in 
England  and 
Ireland  may,  in 
certain  cases,  be 
done  by  one,  and 
in  Scotland  by 
the  sheriff,  &c. 

Penalties,  &c., 
imposed  in 
respect  of  any 
offence  committed 
within  the 
metropolitan 
police  district  to 
be  paid  to  the 
receiver,  and 
applied  under 
2  &  3  Vict.  c.  n. 


Persona  giving 
false  evidence 
liable  to  penalties 
of  perjury. 

Kothing  in  this 
or  the  special 
Act  to  affect  the 
rights  of  the 
Crown. 
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ci'O-wn,  or  to  extend  to  or  affect  any  claim  of  her  Majesty  in  right  of 
her  crown,  or  otherwise  howsoever,  or  any  proceedings  at  law  or  in 
equity  by  or  on  behalf  of  her  Majesty,  in  any  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland." 


Copies  of  special 
Act  to  be  kept  by 
commiBsloners  at 
tlieir  office,  and 
deposited  with 
the  clerks  of  the 
peace,  &c,,  and 
be  open  to 
inspection. 


r  Will.  IV.  &  1 
Vict.  0.  83. 


Penalty  on 
commiBsioners 
failing  to  keep  or^ 
deposit  such 
copies. 


X.  Access  to  Special  ^ct.' 

By  the  10  Vict.  c.  1 6,  s.  1 10,  "The  commissioners  shall,  at  all  times  after 
the  expiration  of  six  months  after  the  passing  of  the  special  Act,  keep  in 
their  principal  office  of  business  a  copy  of  the  special  Act,  printed  by 
the  printers  to  her  Majesty,  or  some  of  them  ;  and  shall  also,  within 
the  space  of  such  six  months,  deposit  in  the  office  of  the  clerk  of  the 
peace  in  England  or  Ireland,  and  of  the  sheriff  clerk  in  Scotland,  of  the 
county  in  which  the  undertaking  is  situate,  a  copy  of  such  special 
Act  so  printed  as  aforesaid  ;  and  the  said  clerk  of  the  peace  and  sheriff 
clerk  respectively  shall  receive,  and  they  and  the  commissioners  respec- 
tively shall  keep,  the  said  copies  of  the  special  Act,  and  shall  permit  all 
persons  interested  to  inspect  the  same,  and  make  extracts  or  copies 
therefrom,  in  the  like  manner,  and  upon  the  like  terms,  and  under  the 
like  penalty  for  default,  as  is  provided  in  the  case  of  certain  plans  and 
sections  by  an  Act  passed  in  the  first  year  of  the  reign  of  her  present 
Majesty,  intituled  '  An  Act  to  compel  Clerks  of  the  Peace  for  Counties 
and  other  Persons  to  take  the  custody  of  such  documents  as  shall  be 
directed  to  be  deposited  with  them  under  the  Standing  Orders  of  either 
House  of  Parliament."     (See  ante,  tit.  "  Clerk  of  the  Peace"  p.  771.) 

Sect.  111.  "If  the  commissioners  fail  to  keep  or  deposit  as  herein- 
before mentioned  any  of  the  said  copies  of  the  special  Act,  they  shall 
forfeit  twenty  pounds  for  every  such  offence,  and  also  five  pounds  for 
every  day  afterwards  during  which  such  copy  shall  be  not  so  kept  or 
deposited." 


SCHEDULE  (D.) 

Form  of  conviction, 

I  BE  it  remembered,  that  on  this  day  of  in  the  year 

to  wit.  \      of  our  Lord  A.  B.  is  convicted  before  us,  two  of  her  Majesty's 

justices  of  the  peace  for  the  county  of  [or  before  ine  the 

sheriff  of  the  county  of  ]  [here  describe  the  offence  generally,  and 

the  time  and  place  when  and  where  committed],  contrary  to  [here  name  the 
special  Act].  Given  under  our  hands  and  seals  [or,  if  by  the  sheriff,  under  my 
Iiand]  the  day  and  year  first  above  written.  C. 

D. 
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1.  For  what, 
and  who  may 
he  committed. 


(commitment  signifies  the  committing  or  sending  of  a  person  to  What, 
prison,  by  a  warrant  or  order,  on  account  of  some  offence  committed, 
or  suspected  to  have  been  committed  by  him  ;  or  for  the  purpose  of 
enforcing  obedience  to  a  judgment,  conviction,  or  order. 

There  are  two  species  of  commitments,  which  will  be  here  noticed  ; 
1st,  Commitments  for  Safe  Custody — and  2d,  Commitments  m  Exe- 
ciition. 

As  to  commitments  for  re- examination,  see  "  Sessio^is,''  Vol.  V. 


OTommitment  for  Safe  iEustotrg. 

I.  Fm'  what,  and  uho  may  he  Committed,  843. 

II.  WJw  may  Commit,  847. 

III.  To  what  Prison,  and  Time,  ^c,  of  Imprisonment,  847. 

IV.  How  Commitment  to  he  framed,  851. 
V.  Charges  of  Commitment,  855. 

VI.  Duty  of  Gaoler  as  to  receiving,  ^c,  the  Prisoner,  857. 
VII.  Prisoners  right  to  a  Copy  of,  857. 
VIII.  DisAarge  of  Prisoner,  858. 
IX.  Forms,  858. 


I-  dFor  to^at,  mti  i»So  mas  Iz  dommtttetr. 

All  persons  apprehended  or  brought  before  magistrates  for  offences   as  to  incUctaUe 
which  are  not  bailable,  and  also  all  persons  yho  neglect  to  offer  or  offences, 
complete  bail  for  offences  which  are  bailable,  must  be  committed ;  if  a 
primd  facie  case  is  made  out  against  them  by  witnesses  entitled  to  a 
reasonable  degree  of  credit.    (2  Hawk.  c.  16,  s.  1 ;  see  Cox,  v.  Coleridge, 
\  B.S  C.  50,  per  Bayley,  J.) 

Now,  by  the  11  &  12  Vict.  c.  42,  s.  25,  the  justice  is  to  commit, 
bail,  or  discharge  a  person  accused  of  any  indictable  offence  according 
to  his  opinion,  whether  there  is  sufficient  evidence  to  put  the  person 
on  his  trial,  or  whether  the  probable  presumption  of  guUt  is  raised  or 
otherwise.    That  section  enacts,  that  "  When  all  the  evidence  offered 
upon  the  part  of  the  prosecution  against  the  accused  party  shall  have 
been  heard,  if  the  justice  or  justices  of  the  peace  then  present  shall  be 
of  opinion  that  it  is  not  sufficient  to  'put  such  accused  party  on  his 
trial  for  any  indictable  offence,  such  justice  or  justices  may  forthwith 
order  such  accused  party,  if  in  custody,  to  be  discharged  as  to  the  in-   ■yyjjg^  (^  j,^ 
formation  then  under  inqxiii-y ;  but  if,  in  the  opinion  of  such  justice  or  discharged, 
justices,  such  evidence  is  sufficient  to  put  the  accused  party  upon  his 
trial  for  an  indictable  offence,  or  if  the  evidence  given  raise  a  strong  or 
probable  presumption  of  the  guilt  of  such  accused  party,  then  such 
justice  or  justices  shall  by  his  or  their  warrant  commit  him  to  the  ^^^^  ^^  ^^ 
common  gaol  or  house  of  correction  for  the  county,  riding,  division,  committed. 
liberty,  city,  borough,  or  place  to  which  by  law  he  may  now  be  com- 
mitted ;  or  in  the  case  of  an  indictable  offence  committed  on  the  high 
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and  who  may 
he  committed. 


Persons  guilty  of 
contempt. 


Witnesses  and 
persons  refusing 
to  enter  into 
recoguizance,  &c. 
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Vagrants. 

Surety  of  the 
peace. 

Bemanding 
accused  charged 
with  an 
indictable  oifence. 

He-exam  illation. 

As  to  summary 
convictioDs. 


■\Vhen  offence 
punishable 
summarily 
committal  till 
day  of  adjourn- 
ment where 
variance  between 
wan-ant  and 
evidence  at 
hearing. 

In  like  cases 
committal  till 
day  of  adjourn- 
ment where 
valuation  between 
information  and 
evidence. 


seas,  or  on  land  beyond  the  sea,  to  the  common  gaol  of  the  county, 
riding,  division,  liberty,  city,  borough,  or  place  within  which  such  justice 
or  justices  shall  have  jurisdiction,  to  be  there  safely  kept  until  he  shall 
be  thence  delivered  by  due  course  of  law,  or  admit  him  to  bail." 

By  s.  17,  the  justice,  before  he  commits  any  person  for  trial  for  any 
indictable  offence,  or  admits  him  to  bail,  must  take  the  depositions  of 
the  witnesses  in  the  presence  of  the  prisoner.  (See  Vol,  V.,  tit.  "  /Ses- 
sions.") 

It  seems  doubtful  whether  a  justice  can  commit  for  a  contempt  when 
not  sitting  in  court.  (See  Petit  v.  Addvngton,  Peake,  62  ;  B.  v.  James, 
5  B.  S  A.  894;  2  Barnard.  155;  see  "  Justices,"  Vol.  III. ;  "  >Ses- 
sions,^'  Vol.  V.)  According  to  the  cases  of  P.  v.  Revel,  (1  Sl/ra.  420  ;  2 
id.  786,)  and  Mayhew  v.  Loclce,  (7  Taunt.  63),  he  may  commit  a  party  for 
uttering  abusive  language  while  acting  in  the  execution  of  his  office,  as 
for  a  contempt. 

It  is  said,  however,  that,  wheresoever  a  justice  is  empowered  by  any 
statute  to  bind  a  person  over,  or  to  cause  him  to  do  a  certain  thing,  and 
such  person  being  in  his  presence  shall  refuse  to  be  bound,  or  to  do 
such  thing,  the  justice  may  commit  him  to  the  gaol,  to  remain  there 
till  he  shall  comply.  (2  Hawk.  c.  16,  s.  2 ;  Rex  v.  Twyford,  5  A.  <&  E. 
430,  post.) 

Now,  under  the  11  &  12  Vict.  c.  42,  s.  20,  a  justice  on  commit- 
ting the  accused  for  trial  for  an  indictable  offence,  may  bind  wit- 
nesses examined  before  him  by  recognizance  to  appear  on  the  trial 
and  give  evidence  ;  and  if  the  witness  shall  refuse  to  enter  into  such 
recognizance  the  justice  may  commit  him  to  prison  till  after  the  trial 
of  the  accused,  unless  he  shall  in  the  meantime  enter  into  the  recog- 
nizance ;  and  before  this  Act  it  had  been  held  that  a  justice  might 
commit  a  feme  covert,  who  is  a  material  witness,  on  a  charge  of  felony 
brought  before  him,  and  who  refuses  to  appear  at  the  sessions  to  give 
evidence,  or  to  procure  her  husband  or  another  person  to  enter  into  a 
recognizance  for  her  appearance.  {Bemiet  and  Wife  v.  Watson,  Z  M.cS: 
S.  1  ;  see  further  tit. "  Sessions,"  Vol.  V.) 

As  to  the  commitments  of  vagrants,  see  "  Vagrants,"  Vol.  V. 

As  to  commitments  for  not  finding  surety  of  the  peace,  see  "  Surety 
of  the  Peace,"  Vol.  V. 

Under  the  11  &  12  Vict.  c.  42,  s.  21,  upon  the  examination  of  a  per- 
son accused  for  an  indictable  offence,  the  justice  has  power  to  remand 
the  accused,  if  it  become  necessary,  from  the  absence  of  witnesses  or  any 
other  reasonable  cause. 

As  to  commitments  for  further  examinations,  see  "  Sessioiis,"  Vol.  V. 

By  the  11  &  12  Viet.  c.  43,  s.  3,  (applicable  to  offences  punishable  by 
summary  conviction,)  in  case  of  any  variance  between  a  warrant  and 
the  evidence  adduced  at  the  hearing  on  the  part  of  the  informant  or 
complainant,  "  if  any  such  variance  shall  appear,  to  the  justice  or  jus- 
tices present  and  acting  at  such  hearing,  to  be  such  that  the  party  so 
apprehended  under  such  warrant  has  been  thereby  deceived  or  misled, 
it  shall  be  lawful  for  such  justice  or  justices,  upon  such  terms  as  he 
or  they  shall  think  fit,  to  adjoiirn  the  hearing  of  the  case  to  some 
future  day ;  and  in  the  meantime  to  commit  the  said  defendant  to  the 
house  of  correction  or  other  prison,  lock-up  house,  or  place  of  security, 
or  to  such  other  custody  as  the  said  justice  or  justices  shall  think  fit ; 
or  to  discharge  him  upon  his  entering  into  a  recognizance,  with  or 
without  surety  or  sureties,  at  the  discretion  of  such  justice  or  justices, 
conditioned  for  the  time  and  place  to  which  such  hearing  shall  be  so 
adjourned."     (For  form  of  commitment,  see  post,  860.) 

Sect.  9.  In  all  cases  of  offences  or  acts  punishable  upon  summary  con- 
viction, certain  variances  between  the  information  and  the  evidence 
adduced  in  support  thereof  are  not  to  be  deemed  material;  "  and  if  any 
such  variance  or  any  variance  in  any  other  respect  between  such  infor- 
mation and  the  evidence  adduced  in  support  thereof  shall  appear,  to  the 
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justice  or  justices  present  and  acting  at  the  hearing,  to  be  such  that  the 
party  charged  by  such  information  has  been  thereby  deceived  or  misled, 
it  shall  be  lawful  for  such  justice  or  justices  upon  such  terms  as  he  or 
they  shall  think  fit,  to  adjourn  the  hearing  of  the  case  to  some  future 
day ;  and  in  the  meantime  to  commit  the  said  defendant  to  the  house 
of  correction  or  other  prison,  lock-up  house,  or  place  of  security,  or 
to  such  other  custody  as  the  said  justice  or  justices  shall  think  fit ; 
or  to  discharge  him  upon  his  entering  into  his  recognizance,  with 
or  without  surety  or  sureties,  at  the  discretion  of  such  justice  or  jus- 
tices, conditioned  for  his  appearance  at  the  time  and  place  to  which 
such  hearing  shall  be  so  adjourned."  (See  foi-m  of  commitment,  post, 
860.) 

Sect.  13.  "If  the   defendant  does  not  appear  at  the   hearing  to 
which  he  has  been  summoned,  and  if  it  appear  to  the  satisfaction 
of  any  justice  or  justices  that  he  (i.e.,  the  constable,  &c.)  duly  served 
the  said  summons,  in  that  case  such  justice  or  justices  may  proceed  to 
hear  and  determine  the  case  in  the   absence  of  such  defendant ;   or 
the  said  justice  or  justices,  upon  the  non-appearance  of  such   defen- 
dant as  aforesaid,  if  he  or  they  think  fit,  may  issue  his  or  their  warrant, 
in  manner  herein-before  directed,  and  shall  adjourn  the  hearing  of  the 
said  complaint  or  information  until  the  defendant  shall  be  apprehended  ; 
and  when  such  defendant  shall  afterwards  be  apprehended  under  such 
warrant,  he  shall  be  brought  before  the  same  justice  or  justices,  or  some 
other  justice  or  justices  of  the  same  county,  riding,  division,  liberty,  city, 
borough,  or  place,  who  shall  thereupon,  either  by  his  or  their  warrant,  or 
verbally,  commit  such  defendant  to  the  house  of  correction  or  other  prison, 
lock-up  house,  or  place  of  security,  or,  if  he  or  they  think  fit,  verbally 
to  the  custody  of  the  constable  or  other  person  who  shall  have  appre- 
hended him,  or  to  such  other  safe  custody  as  he  or  they  shall  deem  fit, 
and  order  the  said  defendant  to  be  brought  about  a  certain  time  and 
place  before  such  justice  or  justices  of  the  peace  as  shall  then  be  there, 
of  which  said  order  the  complainant  or  informant  shall  have  due  notice ; 
or  if,  upon  the  day  and  at  the  place  so  appointed  as  aforesaid,  such 
defendant  shall  attend  voluntarily  in  obedience  to  the  summons  in  that 
behalf  served  upon  him,  or  shall  be  brought  before  the, said  justice  or 
justices  by  notice  of  such  warrant,  then  if  the  complainant  or  infor- 
mant, having  such  notice  as  aforesaid,  do  not  appear  by  himself,  his 
counsel,  or  attorney,  the  said  justice  or  justices  shall  dismiss  such  com- 
plaint or  information,  unless  for  some  reason  he  or  they  shall  think  proper 
to  adjourn  the  hearing  of  the  same  unto  some  other  day,  upon  such  terms 
as  he  or  they  shall  think  fit,  in  which  case  the  justice  or  justices  may 
commit  the  defendant  in  the  meantime  to  the  house  of  correction, 
or  other  prison,  lock-up  house,  or  place  of  security,  or  to  such  other 
custody  as  such  justice  or  justices  shall  think  fit,  or  may  discharge  him 
upon  his   entering  into  a  recognizance,  with   or  without  surety  or 
sureties,  at  the  discretion  of  the  justice  or  justices,  conditioned  for  his 
appearance  at  the  time  and  place  to  which  such  hearing  shall  be  so 
adjourned."     (See  forms  of  commitment,  post,  860.) 

Sect.  16.  "  That  before  or  during  such  hearing  of  any  such  in- 
formation or  complaint  it  shall  be  lawful  for  any  one  justice  or  for 
the  justices  present,  in  their  discretion,  to  adjourn  the  hearing  of 
the  same  to  a  certain  time  and  place  to  be  then  appointed,  and  stated 
in  the  presence  and  hearing  of  the  party  or  parties,  or  their  respec- 
tive attornies  or  agents  then  present ;  and  in  the  meantime  the  said 
justice  or  justices  may  sufifer  the  defendant  to  go  at  large,  or  may 
commit  him  to  the  common  gaol  or  house  of  correction,  or  other 
prison,  lock-up  house,  or  place  of  security,  in  the  county,  riding, 
division,  liberty,  city,  borough,  or  place,  for  which  such  justice  or 
justices  shall  be  then  acting,  or  to  such  other  safe  custody  as  the  said 
justice  or  justices  shall  think  fit ;  or  may  discharge  such  defendant 
upon  his  entering  into  a,  recognizance,  with  or  without  surety  oy 


845 

1.  For  what, 
and  who  may 
be  committed. 


In  like  cases 
in  case  of  non- 
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During 
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hearing  of  cases 
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Vict.  c.  43. 
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1.  For  what, 
and  who  may 
he  committed. 

General  power  to 
adjourn  iind 
commit  the 
dofondaiit  for 
sale  custody. 


Otommttment  iox  Safe  dustotig. 
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Upon  issuing 

warrant  of 

distress 

may  commit  by 

warrant  or 

verbally  till 

return. 


Liability  of 
magistrate  for 
wrongful 
ooinmittnent. 


No  action  unless 
conviction  or 
order  quashed ; 


sureties,  at  the  discretion  of  sueli  justice  or  justices,  conditioned  for  his 
appearance  at  the  time  and  place  to  which  such  hearing  or  further 
hearing  shall  be  adjourned." 

The  justice  has  power,  under  the  16th  section  of  11  &  12  Vict.  c.  43, 
to  remand  and  commit  a  defendant  brought  before  him  to  the  house  of 
correction  till  the  day  of  the  adjourned  hearing,  even  in  a  case  where 
the  defendant  was  brought  before  him  under  the  Act  and  bye-laws  of 
a  railway  company,  which  required  him  to  proceed  "  immediately"  to 
the  conviction  or  acquittal  of  the  offender,  and  although  the  defendant 
was  improperly  detained  in  custody  by  the  officer  of  the  companv. 
(Gelen  v.  Sail,  %  3.  &  N.  379 ;  27  L.  J.  M.  G.  78.) 

By  the  11  &  12  Vict.  c.  43,  s.  20,  "  In  aU  cases  where  a  justice  of  the 
peace  shall  issue  a  warrant  of  distress  (under  that  Act),  it  shall  be  lawful 
for  him  to  suffer  the  defendant  to  go  at  large,  or  verbally,  or  by  a 
written  warrant  in  that  behalf,  to  order  the  defendant  to  be  kept  and 
detained  in  safe  custody  until  return  shall  be  made  to  such  warrant  of 
distress,  unless  such  defendant  shall  give  sufficient  security  by  recog- 
nizance or  otherwise  to  the  satisfaction  of  such  justice  for  his  appear- 
ance before  him  at  the  time  and  place  appointed  for  the  return  of  such 
warrant  of  distress,  or  before  such  other  justice  or  justices  for  the  same 
county,  riding,  division,  liberty,  city,  borough,  or  place  as  may  then  be 
there." 

Before  this  Actj  see  Still  v.  Walls,  7  East,  533  ;  see  further  as  to  this 
section,  ^osi,  863. 

A  commitment  of  an  insane  person,  under  the  39  &  40  Geo.  III. 
c.  94,  s  3,  is  not  a  commitment  in  execution.  {Ex  parte  Oourlay,  T  B.  <6 
G.  669  ;  IM.S  B.  M.  C.  282,  post,  853;   "  Lwiuttics,"  Vol.  III.) 

If  the  magistrate,  acting  within  the  scope  of  his  jurisdiction,  but 
taking  an  erroneous  view  of  the  effect  of  the  evidence,  should  come  to  a 
wrong  conclusion  and  commit  the  defendant,  and  the  defendant  should 
be  afterwards  discharged  by  the  superior  court  on  an  habeas  corpiis,  yet 
he  cannot  on  that  account  sue  the  magistrate.  (Burdett  v.  Abbott,  14 
East,  82  ;  Gave  v.  Mountain,  I  M.  S  G.  257 ;  1  ScoU,  N.  B.  132 ; 
Newman  v.  JTcvrchincke  (Earl),  8  A.  &  E.  124 ;  Kemp  v.  Neville,  10 
G.  B.  N.  S.  623;  31  L.  J.  C.  P.  158.) 

But  a  magistrate,  who  commits  a  party  in  a  case  where  he  has  no 
jurisdiction,  is  liable  to  an  action  of  trespass ;  but  where,  supposing 
the  facts  alleged  to  be  true,  the  magistrate  has  jurisdiction,  his  liability 
to  be  sued,  or  his  exemption  from  such  liability  on  the  ground  of 
jurisdiction,  cannot  be  effected  by  the  truth  or  falsehood  of  these  facts, 
or  by  the  sufficiency  or  insufficiency  of  the  evidence  adduced  for  the 
purpose  of  establishing  them.  {Cave  v.  Mountain,  1  M.  &  G.  257 ;  1 
Scott,  N.  B.  132.) 

An  information  brought  before  a  magistrate,  which  charges  an 
offence  within  his  cognizance,  is  sufficient  to  give  the  magistrate  juris- 
diction, and  to  protect  him  in  an  action  for  false  imprisonment, 
although  the  information  disclose  no  legal  evidence  against  the  alleged 
offender,  and  even  although  it  piu-ports  to  be  founded  upon  inadmissible 
hearsay  evidence.     {Id.) 

In  a  case  where  the  period  for  which  a  party  has  been  committed  for 
further  examination  appeared  to  the  court  to  be  too  long,  yet  the  jurors 
haviug,  to  the  satisfaction  of  the  judge  at  nisi  prizis,  found  that  the  deten- 
tion was  not  excessive,  a  rule  yiisi  for  a  new  trial  was  refused.     (,Id.) 

In  the  same  case  it  was  held,  that  knowledge  on  the  part  of  the  com- 
mitting magistrate  that  the  prisoner  would  be  subject  to  restriction 
unnecessarily  severe,  in  the  gaol  to  which  the  commitment  is  made, 
does  not  make  the  magistrate  a  trespasser,  unless  he  expressly  direct 
such  treatment  to  be  adopted  in  the  particulaj-  case.     {Id.) 

By  the  11  &  12  Vict.  c.  44,  s.  2,  "No  action  shall  be  brought  for  any- 
thing done  under  a  warrant  which  shall  have  been  issued  to  procui'e 
the  appearance  of  the  party,  and  which  shall  have  been  followed  by  a 
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conviction  or  order  in  the  same  matter,  until  after  the  conviction  or     3.  To  what 
order  shall  have  been  quashed  upon  appeal,  or  upon  application  to  the     Prison,  do. 

Queen's  Bench ;  and  it"  such  last  mentioned  warrant  shall  not  have    ■. 

been  followed  by  any  such  conviction  or  order,  or  if  it  be  a  warrant 
upon  an  information  for  an  alleged  indictable  offence,  nevertheless,  if  a  or  if  summons 
summons  were  issued  previously  to  such  warrant,  and  the  summons  issued  previously 
were  served  upon  such  person,  either  personally  or  by  leaving  the  same 
for  hiin  with  some  person  at  his  last  or  most  usual  place  of  abode,  and 
he  did  not  appear  according  to  the  exigency  of  such  summons,  in  such 
case  no  such  action  shall. be  maintained  against  such  justice  for  any- 
thing done  under  such  warrant." 


II.  S2af)o  mag  commit. 

A  justice  of  the  peace,  or  other  officer  who  has  power  to  examine  and   Who  may 
bail  the  prisoner,  has  also  in  general,  as  incident  to  his  office,  power  to   commit, 
commit  him,    (B.  v.  Kendal,  1  Ld.  B/xym.  66  ;  1  Salh.  347  ;  2  Hawk. 
c.  16,  s.  3 ;  Bane  v.  Methuen,  2  Bing.  62;  9  Moore,  161.)     The  11  &  12 
Vict.  c.  42,  s.  25,  ante,  843,  expressly  confers  this  power  on  justices  of 
the  peace  in  cases  of  indictable  offences.    (See  ante,  843.) 

We  have  already  seen  who  may  bail  a  prisoner  ;  {ante,  tit.  "  Bail," 
363  ;)  and  from  this  may  be  collected  who  may  commit  him. 


III.  STo  tojat  prison,  anti  Cime,  ^c,  of  Emptiscnment. 

Formerly,  if  the  party  accused  of  a  felony  were  not  bailed,  or  dis-   xo  gaol  of  county. 
charged  without  bail,  he  must  have  been  committed  to  the  common 
gaol  of  the  county,  &c. ;  (5  Hen.  IV.  c.   10 ;  23  Hen.  VIII.  c.  2 ;)  or 
when  charged  with  vagrancy,  assault,  or  small  offences,  or  for  not  find- 
ing sureties  to  keeping  the  peace,  {Ex  parte  Aston,  13  L.  J.  {N.  S.) 
M.  0.  52,)  either  to  the  common  gaol  or  house  of  correction,  at  the   To  house  of 
option  of  the  committing  justice.     (6  Geo.  I.  c.  19,  extended  to  Acts   concotiou. 
subsequently  passed  by  27  Geo.  III.  c.  11.)     But  now,  by  the  6  &  6 
Will.  IV.  c.  38,  s.  3,  a  justice  is  empowered  to  commit  any  offender, 
whether  the  offence  be  a  felony  or  not,  for  safe  custody  to  any  house  of 
cori-ection  near  the  place  where  the  assizes  or  sessions  are  to  be  holden, 
at  which  such  offender  is  to  be  tried.     (See  "Oaols,"  Vol.  II.)     By 
6  Geo.  IV.  c.  64,  s.  7,  vagrants  are  to  be  committed  to  the  house  of 
correction  only.     (See  "  Vac/rants,"  Vol.  V.) 

The  right  of  a  county  magistrate  to  commit  to  Newgate  is  not  taken 
away  by  the  6  Geo.  IV.  c.  64,  s.  4.  (B.  v.  Cope,  6  A.  S  X  226 ;  1  Jf. 
&  P.  515.) 

A  commitment  by  justices  of  Middlesex  for  non-payment  of  poor 
rates  must  be  to  Whitecross  Street  Prison.  {Reg.  v.  Governor  of 
Debtors'  Prison,  (&c.,  in  Whitecross  Street,  6  B.  &  S.  371;  34  L.  J.  M.  0. 
193.) 

The  Court  of  Queen's  Bench  may  commit  defendants  to  any  prison  in 
England  they  think  fit.     {Bothe's  case,  Moore,  666.) 

The  prison  must  be  within  the  realm  of  England.     (2  Hawh.  c.  1 6,   Must  bo  iu 
s.  5 ;  and  see  the  Habeas  Corpus  Act,  '■'Habeas  Corpus,"  Vol.  II.,  giving   ^"gi™'^- 
a  remedy  by  action  for  acting  to  the  contrary.) 

If  a  person  is  charged  before  a  justice  of  the  county  in  which  he  is   ^^jj^g"^™*^ '" 
apprehended  with  an  indictable  offence,  alleged  to  have  been  committed  county. 
in  some  other  county  or  place  to  which  the  justice's  jurisdiction  does 
not  extend,  nevertheless,  such  justice  'may,  if  there  be  sufficient  proof 
of  the  charge,  commit  him  to  the  common  gaol  or  house  of  correction 
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3.  To  what 
Prison^  d'C. 


Backing 
warrants. 


Justices  of  a 
liberty,  &c., 
contributing  to 
liouseof 
correction  of 
county,  &c.,  may 
commit  offenders 
to  tbat  house  of 
correction.  &g. 


(llommttmetit  foi;  Safe  (Kusfolij). 
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Justices  of  a 
town,  &c.,  having 
exclusive 
jurisdiction  for 
trial  of  oiFences 
may  commit  for 
capital  felonies  to 
county  gaol. 


Justices  of 
boroughs  and 
franchises  not 
having  power  to 
try  felonies,  may 
commit  for  trial 
at  county 


for  the  place  where  the  oflfence  is  alleged  to  have  been  committed.    (1 1 
&  12  Yict.  c.  42,  s.  22.) 

The  11  &  12  Vict.  c.  43,  provides,  in  the  sections  which  give  the 
justice  power  to  commit  for  safe  custody,  (see  ante,  844,  etaeq.,)  to  what 
prison  or  place  such  committal  shall  be. 

Also  by  statute  24  Geo.  II.  c.  53,  s.  1,  if  a  person  be  apprehended 
upon  a  warrant  indorsed  in  another  county,  commonly  called  a  backed 
warrant,  for  an  offence  not  bailable,  or  if  he  shall  not  there  find  bail,  he 
shall  be  carried  back  by  the  constable  or  person  having  him  in  custody 
before  a  justice  of  the  proper  county  or  place  where  the  offence  was 
committed,  and  there  be  dealt  with  according  to  law.  (See  this  Act  at 
length,  "  Warrant;'  Vol.  V.) 

Stat.  15  Geo.  II.  c.  24,  recites  that "  doubts  and  questions  have  arisen, 
touching  the  commitment  of  offenders,  by  justices  of  the  peace  of 
liberties  and  corporations,  to  the  houses  of  correction  of  counties, 
ridings,  or  divisions,  in  which  such  liberties  or  corporations  are  situate, 
though  the  inhabitants  of  such  liberties  and  corporations  contribute 
to  the  maintenance  and  support  of  such  houses  of  correction,"  and 
enacts,  "  that  in  all  cases  where  any  person  liable  by  law  to  be  com- 
mitted to  the  house  of  correction,  shall  be  apprehended  within  any 
liberty,  city,  or  town  corporate,  whose  inhabitants  are  contributory  to 
the  support  and  maintenance  of  the  house  or  houses  of  correction  of  the 
county,  riding,  or  division  in  which  such  liberty,  city,  or  town  corporate  is 
situate,  it  shall  and  may  be  lawful  for  the  justices  of  the  peace  of  such 
liberty,  city,  or  town  corporate,  to  commit  such  person  to  the  house  of 
correction  of  the  county,  riding,  or  division  in  which  such  liberty,  city, 
or  town  corporate  is  situate." 

Where  the  justices  of  a  borough  had  exclusive  jurisdiction  within  the 
borough  itself,  and  jurisdiction  concurrent  with  that  of  the  county 
justices  over  certain  places  called  the  liberties  of  the  borough,  it  was 
held  that  for  an  offence  committed  within  the  liberties  they  might 
commit  to  the  county  gaol,  and  cause  the  prisoner  to  be  brought  before 
them  for  trial  at  the  borough  sessions.  (iJ  v.  Musson,  6  B.  &  G.  74 ; 
QB.&n.  172.) 

Stat.  60  Geo.  III.  &  1  Geo.  IV.  c.  14,  after  reciting  that  "  the  trial  of 
capital  offgnces  before  justices  of  peace,  within  local  and  exclusive 
jurisdictions  not  being  counties,  may  be  attended  with  inconvenience," 
enacts,  "  that  the  justices  of  the  peace  acting  within  and  for  any  town, 
liberty,  soke,  or  place,  not  being  a  county,  but  having  an  exclusive 
jurisdiction  for  the  trial  of  felonies  and  misdemeanours  committed  within 
the  same,  shall  have  full  power  within  their  respective  limits,  at  their 
discretion,  to  commit  any  person  duly  charged  before  them  or  any  of 
them  wiUi  any  capital  offence  committed  within  such  limits,  to  the  gaol 
of  the  county  within  which  such  town,  liberty,  soke,  or  place  shall  be 
situated,  there  to  be  tried  at  the  next  sessions  of  oyer  and  terminer  or 
general  goal  delivery,  to  be  held  in  and  for  such  county,  in  the  same 
manner  as  if  such  offence  had  been  committed  within  any  other  part 
of  the  said  county,  and  as  if  such  person  had  been  committed  by  any 
justice  of  the  same  county,  not  being  within  such  limits." 

By  the  4  &  5  Will.  IV.  c.  27,  intituled  "  An  Act  for  the  better 
Administration  of  Justice  in  certain  Boroughs  and  Franchises,"  re- 
citing, that  "  the  justices  of  the  peace  acting  in  and  for  certain 
boroughs  and  franchises  in  that  part  of  the  United  Kingdom  called 
England,  not  being  empowered  by  charter  or  otherwise  to  hear  and 
determine  felonies  at  the  general  sessions  of  the  peace  held  in  and 
for  such  boroughs  and  franchises,  are  by  law  required  to  send  for  trial 
at  the  general  assizes  for  the  county  wherein  such  borough  or  franchise 
may  be  situated,  every  person  charged  with  felony,  whereby  the 
administration  of  justice  is  injuriously  delayed,  and  the  expenses  to 
which  the  county  in  such  cases  is  liable  are  grievously  increased  ;"  it  is 
enacted,  "  the  justices  of  the  peace,  and  any  such  justice  acting  ip 
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and  for  any  borough  or  franchise  in  that  part  of  the  United  Kingdom 
called  England,  not  being  empowered  hy  charter  or  otherwise  to  hear  and 
determine  felonies,  shall  and  may  commit  every  person  charged  with 
any  such  felony  as  the  court  of  quarter  sessions  may  have  jurisdiction 
to  try,  to  be  tried  at  the  general  quarter  sessions  of  the  peace  for  the 
county,  riding,  or  division  wherein  such  borough  or  franchise  shall  be 
situate,  or  at  any  adjournment  thereof ;  and  the  justices  of  the  peace 
acting  in  and  for  such  county,  riding,  or  division,  are  hereby  ^empowered 
to  try  persons  so  committed  at  the  general  quarter  sessions  for  the 
peace  held  for  such  county,  riding,  or  division,  or  at  any  adjournment 
thereof." 

Sect.  2.  "  And  whereas  the  justices  of  the  peace  acting  in  and  for 
certain  boroughs  and  franchises  in  that  part  of  the  said  United  Kingdom 
called  England  have  jurisdiction  at  the  general  sessions  of  the  peace 
held  in  and  for  such  borough  or  franchise  to  hear  and  determine  divers 
felonies,  and  it  is  expedient  that  any  such  justice  or  justices  should 
have  power  in  certain  cases  to  commit  for  trial  at  the  general  quarter 
sessions  of  the  peace  for  the  county,  riding,  division  or  shire  in  which 
such  borough  or  franchise  may  be  situate,  any  person  charged  with 
felony  which  the  said  justices  are  not  authorized  or  empowered  to  hear 
and  determine  at  the  general  sessions  of  the  peace  held  in  and  for  siioh 
borough  or  franchise;"  be  it  therefore  enacted,  "that  it  shall  and 
may  be  lawful  to  and  for  a  justice  or  for  justices  of  the  peace  acting 
in  any  of  the  said  last-mentioned  boroughs  or  franchises  to  commit 
to  the  gaol  of  the  county,  riding,  division  or  shire  in  which  such 
borough  or  franchise  may  be  situate,  to  be  tried  at  the  general  quarter 
sessions  of  the  peace  in  and  for  such  county,  riding,  division,  or 
shire,  any  person  charged  with  a  felony  which  the  said  court  of 
quarter  sessions  may  have  jurisdiction  to  try,  and  to  the  trial  of  which 
the  jurisdiction  of  the  justices  of  such  borough  or  franchise  at  the  general 
sessions  of  the  peace  in  and  for  such  borough  or  franchise  does  not 
extend  ;  and  the  justices  of  the  peace  acting  in  and  for  s\ich  last-men- 
tioned county,  riding,  division,  or  shire,  are  hereby  authorized  and  em- 
powered to  try  any  such  person  so  committed  as  last  aforesaid  at  the 
general  quarter  sessions  of  the  peace  held  in  and  for  such  county,  riding, 
division,  or  shire." 

Sect.  3.  "  In  all  such  towns  or  franchises  which  have  a  recorder 
and  a  prison  fit  for  the  confinement  of  prisoners,  the  magistrates  of 
such  town  or  franchise  shall  commit  to  the  prison  of  such  town  all 
persons  charged  with  having  committed  within  such  town  or  franchise 
any  felony  or  misdemeanour,  which  might,  if  the  same  had  been  com- 
mitted out  of  such  town  or  franchise  and  within  the  body  of  any  county, 
have  been  ti-ied  by  the  justices  of  quarter  sessions  of  such  county ;  and 
the  court  of  quarter  sessions  of  such  town  or  franchise  shall  have  the 
same  authprity  to  inquire  of,  hear,  determine,  and  punish  any  persons 
charged  with  such  felonies  or  misdemeanours  as  the  courts  of  quarter 
sessions  of  counties  have  ;  which  quarter  sessions  the  justices  for  such 
town  or  franchise  are  hereby  required  to  hold." 

By  the  6  &  7  "Will.  IV.  c.  105,  county  justices  may  contract  with  the 
council  of  a  borough,  in  which  there  is  a  sufficient  gaol,  for  the 
committal  of  county  prisoners  thereto.  (See  tit.  "  Corporations  "  {Muni- 
cipal).) 

By  the  13  &  14  Vict.  c.  91,  s.  1,  any  justice  of  the  peace  acting  for 
any  city  or  borough  having  or  providing  and  maintaining  at  its  own 
cost  a  gaol  or  house  of  correction  may  commit  for  safe  custody  to  such 
gaol  or  house  of  correction  for  trial  at  the  assizes  to  be  holden  for  the 
county  in  which  such  city  or  borough  may  be  situated  any  person 
charged  before  him  with  any  offence  except  murder  committed  within 
the  limits  of  such  city  or  borough  triable  at  such  assizes,  and  the 
commitments  shall  specify  that  such  person  is  committed  under  the 
authority  of  this  Act ;"  but  by  sect.  2  it  is  provided  "  that  this  Act  is 
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3.  To  what 
Prison,  So. 


Justices  of 
boroughs,  &c., 
having  jurisdic- 
tiou  at  sessions 
over  certain 
felonies,  may 
commit!  to  county 
gaol  person;! 
charged  with  a 
felony  the  trial  of 
which  may  legally 
talce  place  ar  the 
quarter  sessions, 
but  to  which  the 
jmisdiction  of 
the  borough 
justices  does  not 
extend. 


But  in  places 
having  a  recorder 
and  a  fit  piison, 
the  magistrates 
shall  commit  to 
such;  anil  the 
quarter  sessions 
of  such  places 
shall  have 
authority  to 
punish  offenders. 


County  justices 
may  contract 
with  council  of 
boroughs  for 
committal  of 
prisoners  to 
borough  gaol. 

Prisoners  may  be 
committed  by- 
borough  justices 
to  borough  gaols 
for  trial  at  the 
assizes. 
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3.  To  what 
Prison,  Ac. 

Bat  not  those 
charged  with 
muvder. 


In  certain 
counties  of  cities 
and  towns 
prisoners  may  be 
committed  and 
tried  at  the 
assizes  held  for 
the  adjoining 
county. 
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Justices  of 
county,  <&a,  may 
declare  a  gaol  to 
ho  a  iit  prison, 
and,  after 
upproyal  of 
secretajy  of  state, 
committals  to  the 
assizes  may  take 
place. 


In  liberties  and 
franchises. 


Commitment  to 
houses  of  cor- 
rection near 
assize  towns. 


Under  Jervis's 
Act. 


not  to  give  power  to  any  justice  of  the  peace  acting  for  any  city  or 
borough  to  commit  pei-sons  charged  with  murder  to  the  gaol  or  house 
of  correction  of  any  city  or  borough  for  trial  at  the  assizes,  to  be 
holden  for  the  county  in  which  sUoh  city  or  borough  may  be  situated, 
but  such  justices  shall  commit  all  such  persons  to  the  common  gaol  of 
such  county  for  trial  in  such  and  the  same  manner  as  if  this  Act  had  not 
passed." 

By  the  14  &  15  Vict.  c.  55,  s.  19,  "  whenever  any  justice  or  justices  of 
the  peace,  or  coroner  acting  for  any  county  of  a  city  or  county  of  a 
town  corporate  within  which  her  Majesty  has  not  been  pleased  for  five 
years  next  before  the  passiug  of  this  Act  to  direct  a  commission  oi  oyer 
and  terminer  and  general  gaol  delivery  to  be  executed,  and  until  her 
Majesty  shall  be  pleased  to  direct  a  commission  of  oyer  and  terminer 
and  gaol  delivery  to  be  executed  within  the  same,  shall  commit  for  safe 
custody  to  the  gaol  or  house  of  correction  of  such  county  of  a  city  or 
town  any  person  charged  with  any  offence  committed  within  the  limits 
of  such  county  of  a  city  or  town,  not  triable  at  the  court  of  quarter 
sessions  of  the  said  county  of  a  city  or  county  of  a  town,  the  commit- 
ment shall  specify  that  such  a  person  is  committed  pursuant  to  this 
Act,"  &c, 

By  sect.  20,  "justices  for  any  county,  riding,  or  division  in  quarter 
sessions  may  declare  any  gaol  or  house  of  correction  for  any  county, 
riding,  or  division  to  be  a  fit  prison  for  persons  committed  for  trial  at 
the  assizes  for  such  county,  &c.,  and  after  the  approval  of  such  order 
by  the  secretary  of  state,  it  shall  be  lawful  for  any  justice  or  justices 
of  the  peace,  or  coroner  acting  for  such  county,  riding,  or  division,  to 
commit  for  safe  custody  for  trial  at  the  next  assizes  to  such  gaol  or 
house  of  correction  any  person  charged  with  any  offence  triable  at  the 
assizes  for  such  county,  &c.,  and  the  commitment  shall  specify  that 
such  person  is  committed  under  the  authority  of  this  Act." 

By  sect.  21_,  "prisoners  committed  under  the  authority  of  this  Act 
may  in  due  time,  without  writ  of  habeas  corpus,  or  any  other  writ,  be 
removed  by  the  gaoler  or  keeper  of  such  gaol  or  house  of  correction  to 
the  common  gaol,  that  they  may  be  tried  at  the  assizes  for  such  county." 

It  is  the  better  construction  of  the  6  Geo.  I.  c.  19  and  27  Geo.  III. 
0.  11,  that  those  statutes  only  extend  to  give  power  to  the  justices  of  a 
county  to  commit  to  the  house  of  correction  or  common  gaol  of  the 
county,  (Arnold  v.  Dimsdale,  2  E.  S  B.  580,  603 ;  22  L.  J.  M.  C.  161,) 
though  it  had  been  previously  held  by  the  Court  of  Exchequer  that 
the  27  Geo.  III.  c.  11,  gave  such  justices  who  had  jurisdiction  by  virtue 
of  their  commission  for  the  county  in  a  liberty  or  franchise  within  the 
county,  power  to  commit  to  the  house  of  correction  of  such  liberty 
or  franchise  within  the  county  any  offender  for  an  offence  committed 
within  such  liberty  or  franchise.  {Arnold  v.  Oaussen,  8  Exch.  463; 
22  L.  J.  Ex.  180.)  But  irrespective  of  those  statutes  it  wa"s  held,  in 
Arnold  v.  Dimsdale,  {uhi  sup.,)  that  county  justices,  by  virtue  of  their 
commission,  had  power  to  commit  to  the  house  of  correction  of  a  liberty 
within  the  county  not  having  an  exclusive  jurisdiction  any  offender 
having  committed  an  offence  within  the  liberty.     (See  post,  870.) 

Then,  in  order  to  remedy  the  inconvenience  and  expense  of  the  com- 
mittal of  persons  charged  with  offences  triable  at  sessions  and  assizes 
to  the  county  gaol  where  the  sessions  or  assizes  were  holden  at  a 
distance  from  gaol,  the  5  &  6  Will.  IV.  c.  38,  s.  3,  enacted  that  any 
justice  of  the  peace  or  coroner  might  commit  for  safe  custody  to  any 
house  of  correction  situate  near  to  the  place  where  such  assizes  and 
sessions  were  intended  to  be  holden  any  person  charged  with  any 
offence  triable  at  such  assizes  or  sessions. 

The  11  &  12  Vict.  c.  42,  s.  25,  does  not  appear  to  alter  the  law  with 
respect  to  the  gaol  to  which  the  justice  is  to  commit,  for  it  is  there 
enacted,  that  if  the  justice  determine  to  commit,  "he  shall  by  his 
warrant  commit  him  to  the  common  gaol  or  house  of  correction  for  the 
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4.  Sow 
Commitment 
to  he  framed. 


county,  riding,  division,  liberty,  city,  borougli,  or  place  to  ■wMch  by 
law  he  may  now  be  committed,  or  in  the  case  of  an  indictable  offence 
committed  on  the  high  seas,  or  on  land  beyond  the  sea,  to  the  common 
gaol  of  the  county,  riding,  division,  liberty,  city,  borough,  or  place 
within  which  such  justice  or  justices  shall  have  jurisdiction,  to  be  there 
safely  kept  until  he  shall  thence  be  delivered  by  due  course  of  law." 

Tim&  of  Imprisonment?^ — The  time  during  which  the  defendant  may  Time  of 
be  imprisoned  will  be  treated  of  while  considering  the  mode  of  framing   imprisonment, 
the  commitment,  ipost,  853.     As  to  the  time  for  which  a  party  may 
be  committed  for  re-examination,  see  " Sessions"  Vol.  V. 


IV.  ifi^oto  Ctoinmittnent  to  Jc  (rantetr. 

Must  he  in  writing^  <i6ci.]— Commitments  to  the  custody  of  gaolers,  &c.,   wiien  need  be  in 
must  in  general  be  in  writing  under  the  hand  and  seal  of  the  justice   writing  under 
making  the  commitment,  directed  to  the  gaoler  or  keeper  of  the  prison,   ^^^'  *°' 
mentioning  the  time  and  place  of  making  it;  {2  Hawk.  P.  G.  c.  16,  s.  13; 
Hutchinson  v.  Lowndes,  ^  B.  &  Ad.  118  ;)  but  this  is  to  be  understood 
of  those  oases  where  a  statute  either  expressly  or  in  effect  so  requires,  for, 
independently  of  the  requirements  of  a  statute,  there  does  not  appear 
to  be  any  general  principle  requiring  a  seal.     {Per  Erie,  J.,  Re  Bawdier, 
\n  L.J.  q.  B.  243.) 

A  justice  may,  at  common  law,  by  parol,  order  a  party  to  be  de-  wiien  by  parol. 
tained  for  a  reasonable  time,  until  the  commitment  can  be  made  out, 
but  not  further  than  ia  necessary  for  that  purpose ;  [Hutchinson  v. 
Lowndes,  A^B.  &  Ad.  118 ;  Still  v.  Walls,  7  East,  533  ;)  or  in  cases  of 
felony  until  the  prisoner  (in  case  of  doubt  as  to  bailing)  shall  be  taken 
before  two  justices,  in  pursuance  of  the  7  Geo.  IV.  c.  64,  s.  1.  The 
question  as  to  what  is  a  reasonable  time  is  mainly  for  the  jury  to 
decide  on.  {Cave  v.  Mountain,  1  Soott,  N.  R.  132  ;  \  M.S  Q.  267 ;  and 
tit.  "  Sessions,"  Vol.  V.)  So,  by  11  <fc  12  Vict.  c.  43,  s.  13,  a  defendant 
after  non-appearance  at  a  hearing,  upon  being  apprehended  by  a  war- 
rant, may  be  verbally  remanded.     {A^ite,  845.) 

Also,  at  common  law,  if  by  some  reasonable  occasion,  as  the  absence 
of  a  witness  or  the  like,  the  justice  cannot  at  the  return  of  the  warrant 
take  the  examination,  he  may  by  word  of  mouth  command  the  constable 
or  any  other  person  to  detain  in  custody  the  prisoner  till  the  next 
day,  and  then  to  bring  him  before  the  justice  for  further  examination. 
And  this  detainer  is  justifiable  by  the  constable  or  any  other  person, 
without  showing  the  particular  cause  for  which  he  was  to  be  examined, 
or  any  warrant  in  writing.  (1  Hale,  585  ;  2  Hale,  120 ;  and  see  Davis  v. 
Capper,  10  B.  <Sb  C.  32).  Where,  however,  the  detainer  is  for  a  long 
time,  there  had  better  always  be  a  warrant  in  writing  for  that  purpose. 
Forms  of  warrants  are  now  given  in  the  schedules  to  the  11  &  12  Vict, 
cc.  42,  43,  post,  860. 

In  the  case  of  a  bi-each  of  the  peace  within  view  of  a  justice,  he  may 
instantly  order  the  offender  to  be  taken  into  custody.  {Ante,  tit. 
«  Affray,"  60.) 

Bireotion.] — The  commitment  should  be  directed  to  the  gaoler  or  nij-ection. 
keeper  of  the  prison,  and  not  generally  to  carry  the  party  to  prison. 
(2  J3a«fc.  c.  16,  s.  13 ;  R.  v.  Smith,  2  Stra.  934 ;  R.  v.  Fell,  1  Ld.  Baym. 
424.)  It  is  usually  directed  to  a  constable  and  to  the  keeper  of  the 
gaol,  directing  the  former  to  convey  the  prisoner  into  the  custody  of  the 
gaoler,  and  the  latter  to  receive  and  keep  him.  (See  forms  in  the 
schedule  to  11  &  12  Vict.  c.  42,  post,  858;  and  11  &  12  Vict.  c.  43, 
post,  860.)  In  London  and  the  metropolis  the  commitment  is  usually 
directed  to  the  gaoler  only, 
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A  commitment  to  a  gaol  of  a  county,  or  of  a  county  of  a  city  or  town, 
under  the  14  &  15  Vict.  c.  56,  s.  19,  must  specify  that  the  person  is 
committed  under  that  Act.     (See  ante,  849.) 


Kame  and 
authority  of 
magistrate. 


JVame  and  authority  of  Justice-l—li  has  been  said  that  not  only  the 
name  but  that  the  office  and  the  authority  of  the  magistrate  ought  to 
be  shown  on  the  face  of  the  warrant,  but  this  in  strictness  never  was 
absolutely  necessary,  for  his  authority  might  be  supplied  by  parol  evi- 
dence. (See  2  Hawk.  c.  16,  s.  13  ;  2  Hale,  122 ;  Ken.  R.  122  ;  Mayliew 
V.  Loche,  2  Marsh.  Rep.  377  ;  7  Taunt.  63.) 

It  is  now  sufficient  if  the  form  given  in  11  &  12  Yict.  c.  42,  is  followed 
where  such  form  is  applicable.  (See  Re  Geswood,  2  JB.  d;  S.  952  ; 
23  L.  J.  M.  C.  35.)  But  if  the  form  is  not  applicable,  it  will  not  cure 
any  defect  in  a  commitment  otherwise  bad.  (See  Eggington  v.  Mayor 
of  Lichfield,  5  E.  S  B.  100  ;  24  L.  J.  Q.  B.  360  ;  post,  871,  872 ;  and  see 
also  11  &  12  Vict.  c.  43,  schedule  (D).) 
In  Queen's  name.  The  commitment  may  be  in  the  Queen's  name,  but  it  is  most  usually 
in  the  magistrate's  awarding  it.  (See  Bait.  J.  125  ;  2  Hawk.  c.  16,  s.  14.) 


Name  of 
defendant. 


Oatb. 


The  offence. 


Nam,e  of  Party. "] — It  should  contain  the  name  and  surname  of  the 
party  committed,  if  known.  If  not  known,  then  it  may  be  sufficient  to 
describe  the  person  by  his  age,  stature,  complexion,  colour  of  his 
hair,  and  the  like,  and  to  add  that  he  refuses  to  tell  his  name.  (1 
Hale,  577.) 

Oath."] — It  is  safe,  but  not  absolutely  necessary,  to  set  forth  that  the 
party  is  charged  upon  oath.  (2  Hawk.  c.  16,  s.  17  ;  R.  v.  Wilkes,  2  Wils. 
158 ;  1  Leach,  167  ;  see  forms,  11  &  12  Vict.  cc.  42,  43,  post,  pp.  857, 
et  seq.) 

The  Offence.'] — It  ought  to  contain  concisely  the  cause  for  the  commit- 
ment, and  with  sufficient  certainty  to  distinguish  the  nature  of  the 
offence  ;  otherwise,  if  it  contaih  no  cause  at  all,  if  the  prisoner  escape 
it  is  no  offence  in  him  ;  whereas,  if  the  mittimus  contained  the  cause, 
the  escape  were  treason  or  felony,  though  he  were  not  guilty  of  the 
offence ;  and  therefore,  for  the  Queen's  benefit,  and  that  the  prisoner 
may  be  the  more  safely  kept,  the  mittimus  ought  to  contain  the  cause. 
(2  Hale,  122 ;  2  Inst.  592.) 

In  Dr.  OroenveWs  case  it  was  resolved,  "that  the  cause  of  commit- 
ment ought  to  be  certain,  to  the  end  that  the  party  may  know  for  wliat 
he  suffers,  and  how  he  might  regain  his  liberty.     (1  Ld.  Raym.  213.) 

And  hereupon  it  appeareth,  that  a  warrant  or  mittimus  "  to  answer 
to  such  things  as  should  be  objected  against  him,"  is  utterly  against 
law.     (2  Inst.  591.) 

Also  it  ought  to  contain  the  certainty  of  the  cause  ;  and  therefore  if 
it  be  for  felony,  it  ought  not  to  be  generally  for  felony,  but  it  must  contain 
the  special  nature  of  the  felony,  briefly,  as  for  felony,  "  for  the  death  of 
J.  S. ;"  or  for  burglary,  "  in  breaking  the  house  of  J.  S. ;"  and  the  reason 
is,  because  it  may  appear  to  the  judges  of  the  Queen's  Bench,  upon  an 
habeas  corpus,  whether  it  be  felony  or  not.  (2  Hale,  122.)  In  high 
treason  it  is  sufficient  if  the  commitment  be  simply  for  high  treason. 
(2  Hawk.  c.  16,  s.  16  ;  and  see  R.  v.  Despard,  7  T.  R.  736.) 

And  although  it  is  not  necessary  to  state  in  a  warrant  of  commitment 
on  a  charge  of  felony,  that  the  act  was  done  "  feloniously,"  yet  it  is 
better  to  do  so.  (R.  v.  Jwdd,  2  T.  R.  25 ;  R.  v.  Croker,  2  Chit.  Rep. 
138.) 

A  commitment  for  perjury,  stating  "that  H.  B.  in  a  certain  affidavit 
made  and  sworn  to  by  him  before  one  C.  C,  a  competent  authority  by 
law  to  administer  the  same,  did  falsely,  wickedly,  wilfully,  and  corruptly 
commit  wilful  and  corrupt  perjury,"  is  bad  as  not  stating  that  the  oath 
was  administered  in  a  judicial  proceeding,  or  before  a  competent 
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authority  to  administer  an  oath  in  a  judicial  fproeeeding.    {Beg.  v.        4.  How 
Bartleti,  12  L.  J.  M.  C.  127;  \  D.  &  L.  95.)  Commitment 

But  a  commitment  for  safe  custody  before  conviction  need  not  be  so    to  be  framed 

peculiarly  certain,  and  is  not  construed  so  strictly  as  commitment  in   ■ 

execution  after  conviction,  and,  at  all  events,  need  not  be  framed  with 
the  same  precision  as  an  indictment.  {B.  v.  Oourlay,  1  B.  &  C.  669  ;  1 
M.  <h  R.  619  ;  sed  vide  Fort.  272  :  post,  862.) 

A  commitment  stating  that  A.  B.  had  been  discovered  and  appre- 
hended under  circumstances  that  denoted  a  derangement  of  mind  and  a 
purpose  of  committing  some  crime  for  which,  if  committed,  he  would 
be  liable  to  be  indicted,  to  wit,  an  assault ;  and  that  the  said  A.  B. 
being  brought  before  the  justice,  he  committed  him  as  a  dangerous 
person,  suspected  to  be  insane,  under  the  39  &  40  Geo.  III.  c.  94,  s.  3, 
was  held  to  be  sufficient,  although  it  did  not  state  the  name  of  the 
person  whom  the  prisoner  intended  to  assault,  and  it  did  not  appear 
that  the  committing  magistrate  had  received  any  evidence.  (iS.  v. 
Gourlay,  1  B.&G.  669  ;  \M.&.  B.  619.) 

The  plaintiff  was  taken  before  a  magistrate,  and  by  him  committed 
for  further  examination,  on  a  charge  of  felony,  in  unlawfully  cutting 
trees  : — Held,  that  this  was  no  excess  of  jurisdiction,  though  it  did  not 
appear  that  the  amount  of  the  injury  exceeded  twenty  shillings,  as  is 
required  to  constitute  the  offence  of  felony,  by  the  7  Geo.  IV.  c.  30, 
s.  19.  {Cave  v.  Mountain,  1  Scott,  N.  R.  132  ;  1  M.  &  &.  257  ;  see  now 
24  &  25  Vict.  c.  97,  3.  20.) 

A  commitment  "for  treasonable  practices"  is  legal.  {R.  v.  Despard, 
7T.R.  736.)  So  is  a  commitment  "for  high  treason."  {^Hawk.c.ie, 
s.  16.)     And  see  as  to  a  libel,  B.  v.  Wilkes,  2  WHs.  153,  159. 

Even  in  cases  of  felony,  the  want  of  the  certainty  of  the  cause  seems 
not  to  make  the  commitment  absolutely  void,  so  as  to  subject  the  gaoler 
to  a  false  imprisonment ;  but  it  lies  in  averment  to  excuse  the  gaoler 
or  officer,  that  the  matter  was  felony.     (1  Hale,  584.) 

And  although  the  commitment  itself,  if  it  be  for  safe  custody,  and 
not  a  commitment  in  execution,  be  informal,  yet,  if  the  corpus  delicti 
appear  on  the  deposition  returned  to  the  court,  the  defendant  will  not 
be  bailed  but  remanded.    {R.  v.  Marks,  3  Hast,  157  ;  Cold.  295  ;  1  Chit. 

a  L.  113.) 

As  to  commitments  to  keep  the  peace  and  be  of  good  behaviour,  see 
"Surety  of  Peace,"  Vol.  V. 

A  form  of  warrant  of  detainer  of  a  person  indicted  who  is  already  in 
custody  for  another  offence  is  given  by  11  &  12  Vict.  c.  42,  schedule, 
see  post,  859.) 


Coriclusicm,?^ — It  must  have  an  apt  conclusion  ;  as  if  it  be  for  felony, 
or  a  crime  either  at  common  law  or  created  by  statute,  for  which  he  is 
punishable  by  indictment,  to  detain  him  "  till  he  he  thence  delivered  hy 
law,"  or  "by  order  of  Icm,"  or  "  by  due  course  of  law,"  or  words  to  that 
effect.  (2  Hale,  123 ;  2  Hawk  c.  16,  s.  18 ;  B.  v.  Jfash,  2  Bla.  Rep.  806; 
see  now  11  &  12  Vict.  c.  42,  schedule ;  and  post,  858,  et  seq. 

But,  if  the  commitment  be  not  for  an  offence  so  indictable,  or  being 
an  offence  rather  of  a  civil  than  criminal  nature,  as  for  contumacy  in 
refusing  to  do  something  which  he  ought  to  do,  the  conclusion  ought  to 
be  "  until  he  com,ply  and  perform  the  thing  required,"  for  he  is  entitled 
to  be  discharged  immediately  upon  the  performance  of  his  duty.  If, 
therefore,  an  overseer  of  the  poor  be  committed  for  refusing  to  account, 
the  warrant  of  commitment  must  conclude  "there  to  remain  until  he 
shall  account.^'     {Carth.  152 ;  see  also  11  &  12  Vict.  c.  43,  schedule  (D).) 

The  true  distinction  is,  that  where  a  man  is  committed  for  any 
crime,  either  at  common  law  or  created  by  Act  of  Parliament,  for  which 
he  is  punishable  by  indictment,  then  he  is  to  be  committed  till  dis- 
charged by  due  course  of  law;  but  when  the  commitment  is  in  pursuance 
of  a  special  authority,  the  terms  of  the  commitment  must  be  special, 
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making. 


Time  of 
execution,' 


and  exactly  pursue  that  authority.  {Ex  parte  Besset,  6  Q.  B.  481 ;  post, 
p.  877  ;  Nash's  case,  2  Bla.  Rep.  806.)  A  commitment  of  a  foreigner 
under  the  Convention  Act,  (6  &  7  Vict  c.  75,)  "  imtil  he  be  discharged 
by  due  course  of  law  "  is  therefore  bad,  {Ey,  parte  Besset,  ubi  supra) 
So  also  is  a  commitment  for  contempt.     {B.  v.  James,  B.  <&  A.  894.) 

It  seems  that,  upon  a  commitment  under  a  justice's  warrant  on 
suspicion  of  having  committed  a  felony,  until  the  prisoner  be  discharged 
by  due  course  of  law,  if  the  prisoner  is  put  upon  his  trial,  but  the  jury 
are  discharged  by  the  judge,  thereupon,  without  giving  a  verdict,  he  is 
not  entitled  to  his  discharge,  but  remains  in  custody  under  the  commit- 
ment, whether  the  discharge  of  the  jury  were  right  or  wrong.  (Beg,  v. 
Newton,  18  Z,  J.  M.  0.  201.) 

See  further  as  to  the  conclusion  of  the  commitment  where  it  is  in 
execution,  post,  876. 

In  the  case  of  warrants  of  commitment  for  safe  custody,  if  only  part 
of  the  conclusion  be  irregular,  it  doth  not  seem  to  make  the  warrant 
void,  but  the  law  will  reject  that  which  is  surplusage,  and  the  rest 
shall  stand  ;  so  that  if  the  matter  appear  to  be  such,  for  which  he  is  to 
remain  in  custody,  or  be  bailed,  he  shall  be  bailed  or  committed,  as  the 
case  requires,  and  not  discharged,  but  the  wrong  conclusion  shall  be 
rejected.     (1  Hale,  584 ;  and  see  Davis  v.  Capper,  10  B.  &  C.  37.) 

And  we  have  just  seen,  though  a  warrant  of  commitment  for  felony 
be  informal,  yet,  if  the  corpus  delicti  appear  in  the  depositions  returned 
to  the  coui't,  they  will  not  bail,  but  will  remand  the  prisoner.  The 
practice  in  cases  of  defective  commitments  was  in  this  case  altered,  to 
prevent  in  futiire  prisoners  thus  remanded  from  renewing  the  same 
application  to  another  court  or  judge.  (iS.  v.  Marks  and  others,  3  East, 
157;  R.  V.  Taylm;  1  D.  &  R.  622 ;  Z  D.  &  R.  M.  C.  491.) 

In  the  case  of  R.  v.  James  Gordon,  (1  B.  S  A.  572,  n.,)  the  prisoner 
being  committed  to  the  New  Prison,  Clerkenwell,  till  the  next  general 
sessions,  for  assaulting  a  custom-house  officer's  assistant  in  the  execu- 
tion of  his  duty,  a  motion  was  made  for  a  habeas  corpus,  because  the 
statute  13  &  14  Car.  II.  c.  11,  directs  that  such  offender  shall  be  com- 
mitted, without  bail,  till  the  next  quarter  sessions.  The  writ  was 
granted.  Afterwards,  the  defendant  being  brovight  up,  the  keeper  of 
New  Prison  returned  the  warrant  of  commitment,  which  appeared  to 
be  to  the  general  sessions  ;  but  he  also  returned  a  warrant  of  detainer 
for  the  same  offence,  issued  the  day  before  he  was  brought  up,  by  the 
same  justice,  which  was  till  the  next  quarter  session.  The  defendant, 
therefore,  was  remanded  without  opposition,  the  warrant  of  detainer 
being  strictly  regular. 

Seal.'] — It  must  be  under  seal,  where  the  statute  so  requires,  as  in  the 
forms  in  schedule  to  11  &  12  Vict.  c.  42;  {Re  Bawdier,  17  L.  J.  Q.  B. 
467,  ante,  851  ;)  without  this,  the  commitment  is  unlawful,  and  the 
gaoler  is  liable  to  an  action  of  false  imprisonment,  and  the  wilful  escape 
by  the  gaoler,  or  breach  of  prison  by  the  felon,  makes  no  felony.  (1 
Hale,  583.) 

But  this  must  not  be  intended  of  a  commitment  by  the  sessions,  or 
other  court  of  record,  for  there  the  record  itself,  or  the  memorial 
thereof,  which  may  at  any  time  be  entered  of  record,  are  a  sufBcient 
warrant,  without  any  warrant  under  seal.    (1  Hale,  584.) 

Bate  and  Place  of  Making^lt  should  also  set  forth  the  time  and 
place  at  which  it  is  made.  (2  Hawk.  o.  16,  s.  13.)  But  if  it  should 
omit  to  state  the  date,  it  is  not  therefore  invalid.  {Re  Bawdier,  Vl  L.J. 
Q.  B.  243,  overruling  Re  Fletcher,  13  L.  J.  M.  C.  16  ;  Ex  parte  Fovlkes, 
15  M.  &  W.  612 ;  Braham  v.  Joyce,  4  Exoh.  487.) 

A  warrant  of  commitment  of  a  person  against  whom  an  indictment 
has  been  found  may  be  granted,  issued,  and  executed  on  a  Sunday. 
(11  &  12  Vict.  c.  42,  s.  4 ;  Rawlins  v.  Ellis,  16  M.  &  W.  172.) 
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By  stat.  3  Jac.  I.  c,  10,  s.  1,  "  All  and  every  person  and  persons   *^."ffs  to  te 
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whatsover,  that  from  and  after  the  end  of  this  present  session  of  par- 
liament, shall  be  committed  to  the  common  or  usual  gaol  within  any 
county  or  liberty  within  this  realm,  by  any  justice  or  justices  of  the 
peace,  for  any  offence  or  misdemeanour,  to  any  such  gaol,  that  the  said 
person  or  persons  so  to  be  committed  as  aforesaid,  having  means  or 
ability  thereunto,  shall  bear  their  own  reasonable  charges  for  so  con- 
veying or  sending  them  to  the  said  gaol,  and  the  charges  also  of  such 
as  shall  be  appointed  to  guard  them  to  such  gaol,  and  shall  so  guard 
them  thither  ;  and  if  any  such  person  or  persons  so  to  be  committed 
as  aforesaid  shall  refuse,  at  the  time  of  their  commitment  and  sending 
to  the  said  gaol,  to  defray  the  said  charges,  or  shall  not  then  pay  or 
bear  the  same,  that  then  such  justice  or  justices  of  the  peace  shall  and 
may  by  writing  under  his  or  their  hand  and  seal,  or  hands  and  seals, 
give  warrant  to  the  constable  or  constables  of  the  hundred,  or  constable 
or  tithing-man  of  the  tithing  or  township  where  such  person  or  persons 
shall  be  dwelling  and  inhabit,  or  from  whence  Le  or  they  shall  be 
committed  as  aforesaid,  or  where  he  or  they  shall  have  any  goods 
within  the  county  or  liberty,  to  sell  such  and  so  much  of  the  goods  and 
chattels  of  the  said  persons  so  to  be  committed,  as  by  the  discretion  of 
the  said  justice  or  justices  of  the  peace  shall  satisfy  and  pay  the  charges 
of  such  his  or  their  conveying  and  sending  to  the  said  gaol,  the  ap- 
praisement to  be  made  by  four  of  the  honest  inhabitants  of  the  parish 
or  tithing  where  such  goods  or  chattels  shall  remain  and  be,  and  the 
overplus  of  the  money,  which  shall  be  made  thereof,  to  be  delivered  to 
the  party  to  whom  the  said  goods  shall  belong." 

And  by  the  27  Geo.  II.  c.  3,  s.  1,  reciting  that  "  by  an  Act  passed  in 
the  third  year  of  the  reign  of  King  James  the  First,  intituled  '  An  Act 
for  the  rating  and  levying  of  the  Charges  for  conveying  Malefactors 
and  Offenders  to  the  Gaol,'  every  offender  so  to  be  conveyed  shall  bear 
the  charges  of  himself  and  of  those  who  convey  him ;  and  if  he  refuse 
so  to  do,  his  goods  within  the  same  county  may  be  distrained  and  sold 
to  satisfy  the  same  ;  and  if  he  hath  no  goods,  the  constable,  church- 
wardens, and  other  inhabitants  of  the  parish  where  he  was  taken, 
shall  make  a  tax  on  every  inhabitant  thereof  to  pay  the  said  charges  ; 
and  whereas  the  taxing  the  parish  whore  such  offender  was  taken  to 
pay  such  charges  is  a  great  discouragement  to  parishes  to  take  offenders, 
and  it  is  also  found  by  experience  to  be  very  diflSoult  to  make  a  rate 
on  the  inhabitants  to  raise  such  tax,  whereby  constables  and  others  are 
often  kept  out  of  their  money  by  them  advanced  for  the  service  of  the 
public,  and  sometimes  lose  the  same,  to  their  very  great  injury  and 
vexation  ;"  enacts,  "  that  from  and  after  the  24th  day  of  June,  1754, 
when  any  person,  not  having  goods  or  money  within  the  coimty  where 
he  is  taken,  sufficient  to  bear  the  charges  of  himself  and  of  those  who 
convey  him,  is  committ^  to  gaol  or  the  house  of  correction,  by 
warrant  from  any  justice  or  justices  of  the  peace,  then,  on  application 
by  any  constable  or  other  officer  who  conveyed  him,  to  any  justice  of 
the  peace  for  the  same  county  or  place,  he  shall  upon  oath  examine 
into  and  ascertain  the  reasonable  expenses  to  be  allowed  such  constable 
or  other  officer,  and  shall  forthwith,  without  fee  or  reward,  by  warrant 
under  his  hand  and  seal,  order  the  treasurer  of  the  county  or  place  to 
pay  the  same,  which  the  said  treasurer  is  hereby  required  to  do,  as 
soon  as  he  receives  such  warrant ;  and  any  sum  so  paid  shall  be  allowed 
in  his  accounts." 

Sect.  4.  "  Nothing  in  this  Act  contained  shall  extend  to  empower   Except  in 
such  court,  or  any  justice  or  justices  of  the  peace,  to  make  warrants  or    Middlesex, 
orders  on  the  treasurer  of  the  county  of  Middlesex  for  the  payment  of 
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Under  11  &  12 
Vict,  c  42 
(JerriB'sAct). 


5.  Charges  of.  the  expenses  of  the  constable  or  other  officer  in  conveying  any  person 

to  gaol,  or  for  the  payment  of  any  person  for  his  time,  trouble,  and 

expense,  who  shall  appear  on  his  recognizance  to  give  evidence  as 
aforesaid  ;  but  that  within  the  said  county  of  Middlesex  the  expenses  of 
the  constable  or  other  officer,  occasioned  by  Ms  conveying  of  any  person 
to  gaol  by  virtue  of  a  warrant  from  any  justice  or  justices  of  the  peace, 
shall  (after  such  expenses  have  been  examined  into  upon  path,  and 
allowed  by  such  justice  or  justices,  and  for  which  no  fee  or  reward  shall 
be  taken),  be  paid  by  the  overseer  or  overseers  of  the  poor  of  the  parish 
or  place  where  the  said  person  was  apprehended,  who  is  and  are  hereby 
authorized  and  required  to  pay  the  same  ;  and  the  sum  or  sums  so  paid 
shall  be  allowed  in  his  or  their  accounts." 

By  11  &  12  Vict.  c.  42,  s.  26,  "The  constable  or  any  of  the  constables 
or  other  persons  to  whom  the  warrant  of  commitment  shall  be  directed 
shall  convey  such  accused  person  therein  named  or  described  to  the 
gaol  or  other  prison  mentioned  in  such  warrant,  and  there  deliver  him, 
together  with  such  warrant,  to  the  gaoler,  keeper,  or  governor  of  such 
gaol  or  prison,  who  shall  thereupon  give  such  constable  or  other  person 
so  delivering  such  prisoner  into  his  custody  a  receipt  for  such  prisoner, 
setting  forth  the  state  and  condition  in  which  such  prisoner  was  when 
he  was  delivered  into  the  custody  of  such  gaoler,  keeper,  or  governor  ; 
and  in  all  cases  where  such  constable  or  other  person  shall  be  entitled 
to  his  costs  or  expenses  for  conveying  such  person  to  such  prison  as 
aforesaid,  it  shall  be  lawful  for  the  justice  or  justices  who  shall  have 
committed  the  accused  party,  or  for  any  justice  of  the  peace  in  and  for 
the  said  county,  riding,  division,  or  other  place  of  exclusive  jurisdiction 
wherein  the  offence  is  alleged  in  the  said  warrant  to  have  been  com- 
mitted, to  ascertain  the  sum  which  ought  to  be  paid  to  such  constable 
or  other  person  for  conveying  such  prisoner  to  such  gaol  or  prison,  and 
also  the  sum  which  should  reasonably  be  allowed  him  for  his  expenses 
in  returning ;  and  thereupon  such  justice  shall  make  an  order  upon 
the  treasurer  of  such  county,  riding,  division,  liberty,  or  place  of 
exclusive  jurisdiction,  or  if  such  place  of  exclusive  jurisdiction  shall  be 
contributory  to  the  county  rate  of  any  county,  riding,  or  division,  then 
upon  the  treasurer  of  such  county,  riding,  or  division  respectively,  or 
in  the  county  of  Middlesex  upon  the  overseers  of  the  poor  of  the  parish 
or  place  within  which  the  offence  is  alleged  to  have  been  committed, 
for  payment  to  such  constable  or  other  person  of  the  sums  so  ascer- 
tained to  be  payable  to  him  in  that  behalf;  and  the  said  treasm-er 
or  overseers,  upon  such  order  being  produced  to  him  or  them  respec- 
tively, shall  pay  the  amount  thereof  to  such  constable  or  other  person 
producing  the  same,  or  to  any  person  who  shall  present  the  same  to 
them  for  payment;  provided,  nevertheless,  that  if  it  shall  appear 
to  the  justice  or  justices  by  whom  any  such  warrant  of  commitment 
against  such  prisoner  shall  be  granted  as  aforesaid,  that  such  prisoner 
hath  money  sufficient  to  pay  the  expenses,  or  some  part  thereof,  of 
conveying  him  to  such  gaol  or  prison,  it  shall  be  lawful  for  such  justice 
or  justices  in  his  or  their  discretion,  to  orjler  such  money,  or  a  suffi- 
cient part  thereof,  to  be  applied  to  such  purpose."  (See  forms,  'gost, 
855.) 

But  a  practice  of  taking  any  money  found  on  prisoners  committed 
for  trial  by  the  constable  or  gaol  authorities,  with  the  intention  of 
appropriating  it  to  the  payment  of  the  expenses  of  their  conveyance  to 
prison  and  maintenance  is  not  justifiable  without  a  proper  justice's 
order ;  (iJet/.  v.  Baa,  2  C.di  K.  822 ;)  though  it  seems  to  be  recognized 
by  the  legislature  in  30  &  31  Vict.  c.  35,  s.  9. 

By  the  Maieas  Corpus  Act,  (31  Car.  II.  c.  2,  s.  2),  the  charge  of  conveying 
an  offender  is  limited  not  to  exceed  twelvepence  a  mile ;  and  security 
has  to  be  given  before  a  man  is  removed  on  that  Act  by  habeas  corpus 
that  he  shall  not  escape  by  the  way,  which  renders  guards  in  that  case 
not  BO  necessary. 


Where  prisoner 
has  sufficient 
money  to  pay 
expenses,  or  in 
part. 


Eate  of  charge 
per  mile. 


s,  VII.]  (Commitment  Ux  Safe  ©ustotjg.  857 

The  provisions  of  tte  55  Geo.  III.  c.  50,  do  not  seem  to  affect  these  7.  Prisoner's 
regulations.                                                                      ,  Biffht  to  a 

As  to  the  expenses  of  carrying  vagrants  to  gaol,  where  they  have  no  Oopy. 

effects,  see  4  Geo.  IV.  e.  64,  s.  39 ;  5  Geo.  IV.  c.  83,  s.  22  ;  "  Vagrant,"  

Vol.  V.  Vagrants. 

A  justice  before  whom  a  deserter  is  brought  and  committed  to  the  Deserter, 
county  gaol  may,  under  the  authority  of  these  statutes,  if  the  deserter 
be  unable  to  bear  the  charges  himself,  direct  the  expenses  of  conveying 
him  thither  to  be  paid  by  the  treasurer  of  the  county  to  the  constable 
of  the  parish  who  found  and  apprehended  him  in  the  parish,  and  con- 
veyed him  to  the  gaol.     {B.  v.  Pierce,  3  M.S  S.  62.) 


VI.  iButB  tii  aRaolec  as  to  IRemting,  $t^c,,  tfie  ^i;igoner. 

If  the  gaoler  shall  refuse  to  receive  a  felon,  or  shall  take  anything   Gaoler  to  receire 
for  receiving  him,  he  shall  be  punished  for  the  same  by  the  justices  of  *  pn»™e''- 
gaol  delivery.     {Dalt.  c.  170,  p.  410;  stat.  4  Edw.  III.  c.  10.)     By  stat. 
55  Geo.  III.  c.  50,  s.  13,  it  is  a  misdemeanour  so  to  do,  punishable  by 
fine  and  imprisonment. 

But  if  a  man  be  committed  for  felony,  and  the  gaoler  will  not  receive 
him,  the  constable  must  bring  him  back  to  the  town  where  he  was 
taken  ;  and  that  town  shall  be  charged  with  the  keeping  of  him  until 
the  next  gaol  delivery  :  or  the  person  that  arrested  him  may  in  such 
case  keep  the  prisoner  in  his  own  house,  as  it  seemetb.  (Dalt.  c.  170, 
p.  410.) 

But  in  other  cases  it  seems  that  regularly  no  one  can  justify  detaining 
a  prisoner  in  custody  out  of  the  common  gaol,  unless  there  be  some 
particular  reason  for  so  doing  ;  as  if  the  party  be  so  dangerously  sick 
that  it  would  apparently  hazard  his  life  to  send  him  to  the  gaol,  or  there 
be  evident  danger  of  a  rescous  from  rebels,  or  the  like.  (2  Hawh  c.  16, 
s.  9  ;  see  ante,  852.) 

A  gaoler  is  protected  from  liability  though  he  should  receive  by 
mistake  of  the  constable  a  person  whom  it  was  intended  not  to  confine. 
(Sir  T.  Jones,  214  ;  Badkvn  v.  Powell,  Gowp.  479 ;  sea!  vide  Aaron  v. 
Alexander,  3  Camph.  35.)     The  gaoler  must  give  a  receipt  for  the  pri-  neceipttobe 
soner  under  the  11  &  12  Vict.  c.  42,  s.  26,  OMte  855.  giTen. 

As  to  the  classification  and  treatment  of  prisoners  in  gaols  in  general, 
and  compelling  them  to  work,  see  "  Gaol,"  Vol.  II. 


VII.  ^ttsonet'e  ttgfit  to  a  atom  of  Commitment. 

The  Habeas  Cm-pus  Act,  (31  Car.  II.  c.  2,  s.  5),  enacts,  "  That  if  any  Copy  of 
officer  or  gaoler  shall,  upon  demand  made  by  the  prisoner  or  other  per-  commitment, 
son  on  his  behalf,  refuse  to  deliver,  or  within  the  space  of  six  hours 
after  demand  shall  not  deliver,  to  the  person  so  demanding,  a  true  copy 
of  the  warrant  of  commitment  or  detainer  of  such  prisoner,  he  shall 
forfeit  to  the  prisoner  or  party  aggrieved,  for  the  first  offence  one 
hundred  pounds,  and  for  the  second  offence  two  hundred  pounds;  and 
shall  also  be  deprived  of  his  office ;  and  the  prisoner  suing  as  the 
party  grieved  is  entitled  to  the  costs  of  action.  (See  Ward  v.  jSnell, 
1  M.  Bla.  10.) 

And  where  a  person  is  sent  over  from  Ireland  under  a  warrant  from 
a  secretary  of  state  for  that  country,  charged  with  any  offence,  and  is 
committed  to  prison  until  he  can  be  brought  before  a  judge,  and  the 
warrant  is  left  with  the  gaoler,  this  is  such  a  commitment  as  entitles 
the  prisoner  to  a  copy  under  the  above  Act,  after  it  has  been  demanded. 
(Sedley  v.  Arbonin,  3  Esp.  174.) 
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Bight  to  a 

Copy. 
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But  where  a  person  after  appearing  before  a  magistrate,  and  being 
unable  to  find  ba,il,  at  his  own  request  is  permitted  to  continue  in  the 
custody  of  the  officer  for  a  short  time,  he  is  not  entitled  to  a  copy  of  the 
commitment.     (Hudson  v.  Ash,  1  jStra.  167.) 

And  service  of  a  demand  of  a  copy  of  the  commitment  on  the  turnkey 
of  a  prison,  is  not  sufficient  to  support  an  action  against  the  gaoler  for 
the  penalty  incurred  by  him  under  the  Habeas  Corpus  Act,  if  the  gaoler 
himself  were  in  the  prison  ;  but  if  he  be  not  there,  then  the  deputy 
may  be  served  ;  and  if  the  deputy  have  no  deputy,  then  in  the  absence 
of  the  deputy  service  may  be  made  on  the  turnkey,  or  it  may  be  left  at 
the  gaol ;  for  it  is  the  duty  of  the  governor  to  leave  some  person  in  his 
place.     (Huntley  v.  Luscombe,  '2,  B.  S  P.  530.) 

As  to  the  right  to  a  copy  of  the  depositions,  see  "  Sessions"  Vol.  V. ; 
to  a  copy  of  conviction,  see  post,  "  Conviction ;"  and  to  a  copy  of  indict- 
ment, see  "  Indictmeni,"  Vol,  III. 


Discharge  of 
prisoner. 


Dischai'ge  of  a 
witnesa 
committed  for 
refusing  to  enter 
into  recogni- 
zances. 


VIII.  JBiscJatge  of  Itisoner. 

It  seems  that  a  person  legally  committed  for  a  crime  certainly  ap- 
pearing to  have  been  done  by  some  one  or  other  cannot  be  lawfully 
discharged  by  any  one  but  the  Queen,  till  he  be  acquitted  on  his  trial, 
or  have  an  ignoramus  found  by  the  grand  jury,  or  none  to  prosecute 
him  on  a  proclamation  for  that  purpose  by  the  justices  of  gaol  delivery. 
But  if  a  person  be  committed  on  a  bare  suspicion,  without  an  indict- 
ment, for  a  supposed  crime,  where  afterwards  it  appeal's  that  there  was 
none,  as  for  the  murder  of  a  person  thought  to  be  dead,  who  afterwards 
is  found  to  be  alive,  it  hath  been  holden,  that  he  may  be  safely  dis- 
missed without  any  further  proceeding,  so  that  he  who  suffers  him  to 
escape  is  properly  punishable  only  as  an  accessary  to  his  supposed 
offence  ;  and  it  is  impossible  that  there  should  be  an  accessary  where 
there  can  be  no  principal,  and  it  would  be  hard  to  punish  one  for  a 
contempt  in  disregarding  a  commitment  founded  on  a  suspicion,  ap- 
pearing in  so  uncontested  a  manner  to  be  groundless.  (2  Hawk,  c.  16, 
s.  22.) 

Where  a  witness  refusing  after  examination  to  enter  into  recogniz- 
ances to  give  evidence  on  the  trial  of  the  prisoner  has  been  committed 
till  after  the  trial  for  sixch  refusal,  under  the  11  &  12  Vict.  c.  42,  s.  20, 
it  is  provided  that  if  afterwards,  from  want  of  evidence  in  that  behalf 
or  other  cause,  the  justice  or  justices  before  whom  such  accused  party 
shall  have  been  brought,  shall  not  commit  him  or  hold  him.  to  bail  for 
the  offence  with  which  he  is  charged,  it  shall  be  lawful  for  such  justice 
or  justices,  or  any  other  justice  or  justices  of  the  same  county,  riding, 
division,  liberty,  city,  borough,  or  place,  by  his  or  their  order,  in 
that  behalf,  to  order  and  direct  the  keeper  of  such  common  gaol  or 
house  of  correction  where  such  witness  shall  be  so  in  custody,  to  dis- 
charge him  from  the  same  ;  and  such  keeper  shall  forthwith  discharge 
him  accordingly.    (See  for  form  of  this  order,  post,  860.) 

When  a  defendant  is  advised  that  his  commitment  is  illegal,  or  that 
he  is  entitled  to  be  discharged  or  bailed  by  a  superior  jurisdiction,  he 
may  obtain  relief  by  writ  of  habeas  corpus.  (See  "Habeas  Corpus," 
Vol.  II.) 


(1.)  Warrantor 
commitment  (11 
&  12  Vict.  c.  42, 
Sched.  (T.  1).) 


IX.  jForms, 

To  the  constable  of  ,  and  to  the  Tceeper  of  the  {house  of  correction] 

at  ,  in  the  said  [count-ij]  of 

WTTEREAS  A.  B.  wasJhis  day  charged  before  me,  J.  S.,  one  of  her  Majesty's 
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justices  c^  the  peace  in  (mcl  for  the  said  [county]  of  ,  on  the  oath  of     ^.  Forms. 

0.  J).,  of  ,  Ifanmr'],  and  others,  for  that,  [&c.,  stating  shortly  the   ■ 

offence]  ;    These  are  therefore  to  command  you,  the  said  constable  of  ,  to 

take  the  said  A.  B.,  and  him  safely  to  convey  to  the  [honse  of  eorre(i.ion]  at 
aforesaid,  and  there  to  deliver  him  to  the  keeper  thereof,  together  with 
this  precept ;  and  I  do  hereby  command  you,  the  said  keeper  of  the  said  [house 
of  correction],  to] receive  the  said  A.  B.  into  your  custody  in  the  said  [house  of 
correction],  and  there  safely  keep  him  until  he  shaU  le  thence  delivered  hy  due 
course  of  law. 

Given  under  my  hand  and  seal  this  day  of  ,  in  the  year  of 

our  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J.  S.  (i.  s.) 


To  the  constable  of  ,  and  to  the  keeper  of  the  [common  gaol  or  house  of  (2.)  Warrant  of 

correction]  at  ,  m  the  said  [county]  of  .  °ereo  "Scted" 

WHEREAS,  hy  [mij]  warrant,  under  my  hand  and  seal,  dated  the  (11  &  12  Viqt, 

day  of  ,  after  reciting  that  it  had  been  certified  by  J.  D.  [die.,  as  in  certi-  "•  *^'  Solied,(H.).) 

ficate],  [/]  commanded  tJie  constable  of  ,  and  all  other  peace  officers  of  the 

said  county,  in  her  Majesty's  name,  forthwith  to  apprehend  the  said  A.  B.,  and  to 
bring  him  before  [me],  the  undersigned,  [one]  of  her  Majesty's  justices  of  the  peace 
in  and  for  the  said  [county],  or  before  some  other  justice  or  justices  of  the  peace  in 
and  for  the  said  [county],  to  be  dealt  tvith  according  to  law.  And  whereas,  the 
said  A .  B.  hath  been  apprehended  under  and  by  virtue  of  the  said  warrant,  and 
being  now  brought  before  [me],  it  is  hereupon  duly  proved  to  [me],  upon  oath, 
that  the  said  A.  B.  is  the  same  person  who  is  named  and  charged  in  and  by  the 
said  indictment ;  These  are  tJierefore  to  command  you,  the  said  constable,  in  her 
Majesty's  name,  forthioith  to  take  and  safely  convey  the  said  A.  B.  to  the  said 
[house  of  correction]  at  ,  in  the  said  [county],  and  there  to  deliver  him 

to  the  keeper  thereof,  together  with  this  precept  j  and  I  hereby  comTnand  you,  the 
said  keeper,  to  receive  the  said  A .  B.  into  your  custody  in  the  said  [house  of 
correction],  and  him  there  safely  to  keep  until  he  shall  be  thence  delivered  by  due 
course  of  law. 

Given  under  my  hand  and  seal  this  day  of  ,  in  the  year  of 

our  Lord  .,  at  ,  in  the  [county]  aforesaid. 

J.  S.  (i.  s.) 


To  the  keeper  of  the  [common  gaol  or  house  of  correction],  at  ,  in  the  P-)  Warrant  to 

saidlcounty]of  .  IS,^,^Z^ 

WHEREAS  it  hath  been  duly  certified  by  J.  D.,  clerk  of  the  indictments  on  the  already  in 
circuit  [or  clerk  of  the  peace  of  and  for  the  county  of  ],  that  [ike,  cuatodyfOT 

stating  the  certificate]:   And  whereas  [I  am]  informed  that  the  said  A .  B.  is  ni  &  12  Vict. 
in  your  custody  in  the  said  [common  gaol]  at  aforesaid,  charged  icith  some  c.  42,  Sched.  (!.).) 

offence  or  other  matter;  and  it  being  now  duly  proved  upon  oath  before  [me],  that 
the  said  A.  B.  so  indicted  as  aforesaid,  and  the  said  A.  B.  in  your  custody  as 
aforesaid,  are  one  and  the  same  person ;  These  are  therefore  to  command  you,  in  her 
Majesty's  name,  to  detain  the  said  A .  B.  in  your  custody  in  the  [common  gaol] 
aforesaid,  until,  by  her  Majesty's  writ  of  habeas  corpus,  he  shall  be  removed  for  the 
purpose  upon  the  said  indictment,  or  until  he  shall  otherwise  be  removed  or 
discharged  out  of  your  custody  by  due  course  of  law. 

Given  under  my  hand  and  seal  this  day  of  ,  in  the  year 

of  our  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J.  S.  (1.  s.) 


To  the  constable  of  ,  and  to  the  keeper  of  the  [house  of  correction]  (*■)  Warrant 

at  ,  in  the  said  [county]  of  .  prTsonerfll  &  12 

WHEREAS  A.  B.  was  this  day  charged  before  the  undersigned  [otic]  of  her  "Vkt.  c.  42, 
Majesty's  justices  of  the  peace  in  and  for  the  said  [county]  of  ,  for  that  ^"^^^  W-  !•)■) 

[Ac,  as  in  the  warrant  to  apprehend]  ;  and  it  appears  to  [me]  to  be  necessary  to 
remand  the  said  A.  B.:  These  are  therefore  to  command  you,  the  said  constable,  in 
her  Majesty's  name,  forthwith  to  convey  the  said  A.B.  to  the  [house  of  correction] 
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at  ,  in  the  said  [county],  and  there  to  deliver  him  to  the  Jeeeper  thereof, 

together  with  this  precept;  and  [/]  hereby  command  you,  the  said  keeper,  to  receive 
t!ie  said  A.  B.  into  your  custody  in  the  said  [house  of  correction'],  and  there  safely 
Jceep  him  until  t!ie  day  of  [instant],  when  [I]  hereby  commcmd 

you  to  have  him  at  ,  at  o'clock  in  the  forenoon  of  the  sarm 

day,  before  [me],  or  before  such  other  justice  or  justices  of  the  peace  for  the  said 
[county]  as  may  then  be  there,  to  answer  further  to  the  said  cha/rge,  and  to  be 
further  dealt  with  according  to  law,  unless  you  shall  be  otherwise  ordered  in  the 
meantime. 

Cfiven  under  [my]  hand  and  seal  this  day  of  ,  in  the  yea/r 

of  our  Lord  ,  at  ,  in  tlie  [county]  aforesaid. 

J.  S.  (h.  s.) 


(6.)  ■Warrant  to 
convey  the 
accased  before  a 
justice  of  the 
county,  &c.,  in 
vhich  the  offence 
was  committed 
(11  &  12  Vict, 
c.  42,  Scbed. 
B.  a.).) 


(6.)  Warrant  of 
committal  for 
safe  custody 
during  an 
adjournment  of 
the  hearing  (11  i 
12  Vict.  c.  43, 
Sched.  (D.).) 


To  W.  T.,  constable  of  ,  and  all  other  peace  officers  in  the  said  [county] 

of 

WHEREAS  A.  B.,  of  ,  [labourer,]  hath  this  day  been  cha/rged 

before  the  undersigned  [one]  of  her  Majesty's  justices  of  the  peace  in  and  for  the 
said  [county]  of  ,  for  that,  [&c.,  as  in  the  warrant  to  apprehend]  ; 

and  wliereas,  [I]  have  taken  the  deposition  of  C.  D.,  a  witness  examined  by  [Trie] 
in  this  behalf;  bui,  inasmuch  as  [I]  am  informed  that  the  principal  witnesses  to 
prove  the  said  offence  against  the  said  A .  B.  reside  in  the  [county}  of  G.,  where  the 
said  offence  is  alleged  to  have  been  committed :  These  are  therefore  to  command  you, 
the  said  constable,  in  Iter  Majesty's  name,  forthwith  to  take  and  convey  the  said 
A.  B.  to  the  said  [county]  of  C,  and  there  carry  him  before  some  justice  or  justices 
of  the  peace  in  and  for  that  [county],  and  near  unto  the  [parish  of  D.  ],  where  the 
offence  is  alleged  to  have  been  committed,  to  answer  further  to  the  said  charge  before 
him  or  them,  and  to  be  further  dealt  with  according  to  law  ;  and  [I]  hereby  further 
command  you,  the  said  constable,  to  deliver  to  the  said  justice  or  justices  the  infor- 
mation in  this  behalf,  and  also  the  said  deposition  of  0.  D.,  now  given  into  your 
possession  for  that  purpose,  together  with  this  precept. 

Given  under  [my]  hand  and  seal,  this  day  of  ,  in  the  year 

of  our  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J.  S.  (l.  s.) 


To  W.  T.,  constable  of 
at 


,  and  to  the  keeper  of  the  [Jtouse  of  correction], 


WHEREAS,  on  last  past,  information  was  laid  [or  complaint  was 

made]  before  the  undersigned,  [one]  of  her  Majesty's  justices  of  the  peace  in  and 
for  the  said  [county]  of  ,  for  that,  [<t-c.,  as  in  the  summons] ;  and 

whereas,  the  Jieanng  of  the  same  is  adjourned  to  the  day  of 

[instarit],  at  o'clock  in  tlie  forenoon,  at  ,  and  it  is  necessary 

that  the  said  A .  B.  should  in  the  meantime  be  kept  in  safe  custody :  These  a/re  there- 
fore to  command  yon,  the  said  constable,  in  her  Majesty's  name,  forthwith  to  convey 
the  said  A.  B.to  the  [house  of  correction]  at  ,  and  there  deliver  him 

into  the  custody  of  the  keeper  thereof,  together  with  this  precept.  And  [I]  hereby 
command  you,  the  said  keeper,  to  receive  the  said  A .  B.  into  your  custody  in  the 
said  [house  of  correction],  and  there  safely  keep  him  until  the  day  of 

,  [instant,]  when  you  are  hereby  required  to  convey  and  have  him,  the 
said  A.  B.,  at  the  time  and  place  to  which  the  said  heaHng  is  so  adjourned  as 
aforesaid,  before  such  justices  of  the  peace  for  the  said  [county]  as  may  then  he 
there,  to  answer  further  to  the  said  information  [or  complaint],  and  to  be  further 
dealt  with  according  to  law. 

Given  under  [my]  hand  and  seal,  this  day  of  ,  in  tlie  year 

of  cur  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J.  S.  (i.  s.) 


{?.)  Order  on 
overseers  (if  in 
Middlesex),  or 
treasurer  of  the 
county  (if  in  any 


To  the  treasv/rer  of  the  county  of  [or  to  the  overseers  of  the  poor  of  the 

parish  or  place  of  ,  in  tlie  county  of  ]. 

Geunty  of)  WHEREAS  application  hath  been  this  day  made  to  me,  one  of  her 
]     Majesty's  justices  of  the  peace  in  and  for  the  said  county,  by  A.  B., 


(Jlommttmettt  in  i&xecutian. 

one  of  the  constables  of  the  parish  of  ,  in  the  said  county,  to  aUow  the 

reasonable  expenses  of  his  con'veying  0.  D.  to  the  common  gaol  at  ,  in 

the  county  aforesaid,  who  was  by  me  committed  to  the  said  gaol,  for  [here  state 
the  substance  of  the  offence  as  in  a  commitment]. 

It  having  been  d/uly  made  appear  to  me,  the  said  justice,  that  the  said  G.  D. 
hath  not  money  nor  goods  within  the  said  county  su^icient  to  bear  the  ch^urges 
of  himself  and  those  who  conveyed  him  to  the  said  gaol,  and  I  having,  upon  oath, 
examined  into  the  expenses  thereof,  and  made  due  inquiry  into  the  premises,  do 
hereby  ascertain  and  aUow  the  reasonable  expenses  thereof,  at  the  sum  of  , 

which  I  hereby  order  and  require  you,  the  treasurer  of  the  said  county  [or  overseers\ 
forthwith  to  pay  the  said  A.  B. 

Given  under  my  hand  amd  seal,  this  day  of  ,  in  the  yeair 

of  our  Lord  one  thousand  eight  hundred  and  ,  J,  P.  (i.  s.) 
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Commitment 
in  JExecution. 

other  county), 
to  reimburse 
expeuses  of 
conveying  a 
prisouer  to  gaol 
by  stat,  27 
Geo.  II.,  c.  3,  ' 
at.  1.  {4nte,  855.) 


''   ^  [  To  the  constable  of  ,  in  the  said  comity. 

WHEREAS  by  wa/rrant  under  the  hand  and  seal  of  me,  J.  P.,  Esquire,  one 
of  her  Majesty' s  justices  of  the  peace  in  and  for  the  said  county  of  , 

bearing  date  the  day  of  ,  in  the  year  of  our  Lord  one 

thousand  eight  humdred  and  ,  A.  0.,  of  ,  in  the  said 

county,  \labourer,'\  was  committed  to  the  common  gaol  [or  house  of  correction  (see 
fmte)]  of  the  said  county  of  ,  for  [here  state  the  substance  of  the 

offence],  he,  the  said  A.  0.,  having  means  or  ability  to  bea/r  his  own  reasonable 
cha/rges  for  so  conveying  or  sending  him  to  the  said  gaol  [as  the  case  may  be],  and 
the  charges  of  those  appointed  to  gua/rd  him  thither  ;  and  whereas  A.  C,  constable 
of  the  parish  of  ,  in  the  said  county,  who,  in  obedience  to  such  wa/rrant, 

conveyed  the  said  A.  0.  to  the  said  common  gaol  [or  house  of  correction^  of  the 
said  county  of  ,  hath  made  oath  before  me,  the  said  justice,  that  the 

said  A.  0.  refused  at  the  time  of  his  commitment  amd  sending  to  the  said  common 
gaol  [or  house  of  correction']  to  defray  the  said  charges  of  conveying  him  as  afore- 
said, and  did  not  then  pay  nor  hath  since  paid  the  samie,  which  said  cluiirges 
amount  to  the  sum  of  :  These  are,  therefore,  to  command  you  to  sell 

such  and  so  much  of  the  goods  and  chattels  of  the  said  A.  0.  as  shall  satisfy  and 
pay  tlie  sum  of  ,  being  the  cha/rges  of  such  his  conveying  to  the  said  gaol 

[or  house  of  correction],  the  appraisement  to  be  made  by  four  of  the  honest  inhabi- 
tants of  the  pa/rish  where  such  goods  and  chattels  shall  be  ;  and  I  do  hereby  order 
and  direct  the  goods  and  chattels  so  to  be  distrained  to  be  sold  and  disposed  of  at 
the  expiration  of  four  days  from  the  time  of  taking  such  distress,  unless  the  said 
sum  of  ,  for  which  suoh  distress  shall  be  made,  together  with  the  reason- 

able cha/rges  of  talcing  and  keeping  such  distress,  shall  be  sooner  paid,  returning  the 
overplus  upon  demand  to  him,  the  said  A.  0.,  the  reasonable  cliarges  of  taking, 
keeping,  and  selling  the  said  distress  being  first  deducted.  And  if  sufficient  distress 
cannot  be  found  of  the  goods  and  chattels  of  the  said  A .  0.  wliereon  to  levy  the 
said  sum  of  ,  that  then  you  certify  the  same  to  me,  together  with  this 

warrant. 

Given  under  my  hand  and  seal,  at  ,  in  the  said  county  of  , 

the  da/y  of  ,  in  the  yea/r  of  our  Lord  one  thousand  eight 

hundred  and  .  J-  P.  (i.  s.) 


(8.)  Warrant  of 
distress  for 
expenses  wlien  a 
person  is 
committed  to 
gaoL    {.Ante,  855.) 
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II.  Who  may  Commit,  and  to  what  Prison,  869. 

III.  How  Commitment  to  he  framed  and  construed,  S;e.,  870. 
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1.  For  what, 
<6c. 


Ctommitment  In  ?Si«ut(on» 


Commitment  as 
original  punish- 
ment iu  tlie  first 
iUBtance, 


Or  subsidiary,  as 
in  default  of 
distress  or  pay- 
ment. 


Before  issuing 
warrant  of 
commitment  for 
disobeying  an 
order,  a  copy  of 
the  minute  of  the 
order  must  he 
served. 


Committal  for 
costs. 


Commitment  in 
default  of 
distress  to 
enforce  payment 
of  penalties. 


I.  dFor  toijat,  aria  SmJo  mag  U  ®ommtttet». 

A  commitment  in  execution  is  used  either  as  an  original  punishment, 
or  as  the  means  of  enforcing  payment  of  a  pecuniary  fine,  or  in  any 
other  manner  enforcing  obedience  to  the  sentence  or  order  of  a  magis- 
trate or  sessions. 

The  power  of  making  commitments  of  this  nature  is  derived  for  the 
most  part  from  statutory  provisions ;  in  many  oases,  however,  it  eadsts 
at  common  law  as  an  incidental  means  of  enforcing  the  law;  and  all 
judges  of  record,  that  is  to  say,  persons  having  the  power  to  fine  or 
imprison,  have  power  to  commit  to  the  custody  of  their  officer,  sedente 
curid,  by  oral  command,  without  any  warrant  made  at  the  time  in  the 
absence  of  statute  to  the  contrary.  (Kemp  v.  Neville,  10  C.  B.  N.  S. 
523  ;  31  L.  J.  C.  P.  158,  165  ;  Throgmorton  v.  Allen,  2  Rol.  Abr.,  tit. 
"  Trespass,"  (e),  P.  2,  558,  and  the  judgment  of  Parke,  B.,  in  Watson  v. 
Bodell,  UM.&W.  70.) 

If  a  statute  assigns  a  commitment  as  a  mode  of  punishment  in  the 
first  instance,  the  commitment  follows  upon  and  is  the  legal  con- 
sequence of  the  judgment.  But  where  it  is  assigned  merely  as  a 
subsidiary  to  the  enforcing  a  punishment  or  penalty,  the  magistrate 
cannot  adopt  it  till  he  has  ascertained  the  punishment  or  penalty 
cannot  be  enforced.  As  if  a  statute  imposes  a  penalty  for  an  offence  to 
be  levied  by  distress,  or  a  commitment  in  default  of  payment,  before 
making  the  commitment,  the  want  of  sufficient  goods  to  answer  the 
penalty  should  be  ascertained,  and  this  is  generally  done  by,  means  of 
the  officer's  return  to  a  warrant  of  distress.  (See  B.  v.  Hawkins,  Fort. 
272  ;  Hill  v.  Bateman,  1  8tra.  710  ;  and  see  11  &  12  Vict.  c.  43,  s.  21, 
post,  864.) 

By  11  &  12  Vict.  c.  43,  s.  17,  "  in  all  cases  of  summary  orders  within 
11  &  12  Vict.  u.  43,  where  by  any  Act  of  Parliament  authority  is  given 
to  commit  a  person  to  prison,  or  to  levy  any  sum  upon  his  goods  or 
chattels  by  distress  for  not  obeying  any  order  of  a  justice  or  justices, 
the  defendant  shall  be  served  with  a  copy  of  the  minute  of  such  order 
before  any  warrant  of  commitment  or  of  distress  shall  issue  in  that 
behalf,  and  such  order  or  minute  shall  not  form  any  part  of  such 
warrant  of  commitment  or  of  distress." 

By  s.  18,  in  cases  of  summary  convictions  and  orders  within  that 
Act,  where  the  justices  have  awarded  costs  to  either  party,  such 
costs  a,re  recoverable  in  the  same  manner  as  any  penalty  or  sum 
adjudged  to  be  paid  by  such  conviction  or  order  is  recoverable,  and 
where  no  penalty  or  sum  of  money  is  to  be  so  recovered,  then  such 
costs  may  be  recoverable  by  distress  or  sale  of  the  goods  and  chattels 
of  the  party,  and  in  default  of  such  distress,  by  impi-isonment  with  or 
without  hard  labour  for  any  time  not  exceeding  one  calendar  month, 
unless  such  costs  shall  be  sooner  paid.  (As  to  the  form  of  such  commit- 
ment for  costs,  see  post,  885.) 

By  s.  19,  whenever  it  shall  appear  to  any  justice  of  the  peace 
to  whom  application  shall  be  made  for  a  warrant  of  distress  under 
that  section,  (that  is  to  say,  in  cases  of  summary  conviction  within 
that  Act,)  where  a  conviction  adjudges  a  pecuniary  penalty  or  com- 
pensation to  be  paid,  or  where  an  order  requires  the  payment  of 
a  sum  of  money,  and  by  the  statute  authorizing  such  conviction  or 
order,  such  penalty,  compensation,  or  sum  of  money  is  to  be  levied 
upon  the  goods  and  chattels  of  the  defendant  by  distress  and  sale 
thereof,  and  also  in  cases  where  by  the  statute  in  that  behalf  no  mode 
of  raising  or  levying  such  penalty,  compensation,  or  sum  of  money,  or 
of  enforcing  the  payment  of  the  same  is  stated  or  provided,  it  shall  be 
lawful  for  the  justice  or  justices  making  such  conviction  or  order,  or  for 
any  justice  of  the  peace  for  the  same  county,  riding,  division,  liberty. 


!•] 
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city,  borouo-h,  or  place,  to  issue  his  or  their  -warrant  of  distress  for  the    1.  For  what, 
purpose  of  levying  the  same,  ■which  said  warrant  of  distress  shall  be  in  &c. 

■writing  under  the  hand  and  seal  of  the  justice  making  the  same  ;  and    

if,   after  delivery  of    such  ■warrant  of  distress   to   the   constable   or 

constables  to  ■whom,  the  same  shall  have  been  directed  to  be  executed, 

sufficient  distress  shall  not  be  found  within  the  limits  of  the  jurisdiction 

of  the  justice  granting  such  warrant,  then  upon  proof  alone  being  made 

upon  oath  of  the  handwriting  of  the  justice  granting  such  wai-rant 

before  arty  justice  of  any  other  coimty  or  place,  such  justice  of  such 

other  county  or  place  shall  thereupon  make  an  endorsement  on  such 

warrant,  signed  with  his  hand,  authorizing  the  execution   of  such 

warrant  within  the  limits  of  his  jurisdiction,  by  virtue  of  which  said 

warrant  and  endorsement  the  penalty  or  sum  aforesaid  and  costs,  or  so 

much  thereof  as  may  not  have  been  before  le^vied  or  paid,  shall  and  may 

be  levied  by  the  person  bringing  such  warrant,  or  by  the  person  or 

persons  to  whom  such  warrant  was  originally  directed,  or  by  any 

constable  or  other  peace  oflScer  of  such  last-mentioned  county  or  place  : 

provided  always,  that  whenever  it  shall  appear  to  any  justice  of  the 

peace  to  whom  application  shall  be   made  for  any  such  warrant  of 

distress  as  aforesaid,  that  the  issuing  thereof  would  be  ruinous  to  the 

defendant  and  his  family,  or  wherever  it  shall  appear  to  such  justice 

by  the  confession  of  the  defendant,  or  otherwise,  that  he  hath  no  goods 

or  chattels  whereon  to  levy  such  distress,  then  and  in  every  such  case 

it  shall  be  lawful  for  such  justice  if  he  shall  deem  fit,  instead  of  issuing 

such  warrant  of  distress,  to  commit  such  defendant  to  the  house  of  or  where  distress 

correction,  or  if  there  be  no  house  of  correction  within  his  jurisdiction,   would  be  ruinous. 

then  to  the  common  gaol,  there  to  be  imprisoned  ■with  or  without  hard 

labour  for  such  time  and  in  such  manner  as  by  law  such  defendant 

might  be  so  committed  in  case  such  warrant  of  distress  had  issued,  and 

no  goods  or  chattels  could  be  found  whereon  to  levy  such  penalty  or 

sum  and  costs  aforesaid. 

By  s.  20,  in  all  cases  where  a  justice  of  the  peace  shall  issue  any  Pending  the 
such  warrant    of  distress,  it  shall   be  lawful  for  him  to  suffer  the  tOTan™f°to'° 
defendant  to  go  at  large,  or  verbally    or  by  a  ■written  warrant  in   tress. 
that  behalf,    to    order  the  defendant  to   be    kept  and   detained  in 
safe  custody  until  retm-n  shall  be  made  to  such  warrant  of  distress, 
unless  such  defendant  shall  give  sufficient  security,  by  recognizance  or 
otherwise,  to  the  satisfaction  of  such  justice,  for  his  appearance  before 
him  at  the  time  and  place  appointed  for  the  return  of  such  warrant  of 
distress,  or  before  such  other  justice  or  justices  for  the  same  county, 
riding,  division,  liberty,  city,  borough,  or  place,  as  may  then  be  there. 

A  similar  power  to  keep  a  party  convicted  in  custody  under  a  verbal 
order  of  the  justice  existed  under  the  13  Geo.  III.  c.  80  ;  Oitill  v.  Walls, 
T  East,  534;)  and  under  the  repealed  statute  5  Geo.  IV.  c.  18,  the 
validity  of  a  committal  under  this  section  until  the  return  of  the 
distress  warrant  depends  upon  the  validity  of  the  distress  warrant,  and 
if  that  is  bad  and  in  excess  of  jurisdiction,  the  ground  of  detention  fails. 
{Leary  v.  Patrick,  15  Q.  B.  266;  19  L.  J.  M.  G.  211.)  Therefore,  if  a 
distress  warrant  recites  an  adjudication  of  a  penalty  and  costs,  but  in 
fact  there  was  no  adjudication  of  costs,  and  the  justices  ordered  the 
party  against  whom  the  distress  warrant  issued  to  be  detained  in 
custody  until  its  return,  the  imprisonment  was  wrongful,  and  an  action 
lay  against  the  justices  after  the  quashing  of  the  conviction,     {lb). 

A  wandering  actor  who  used  his  van  as  his  house  was  convicted  by 
two  justices  of  a  borough  into  which  he  had  come  of  keeping  an  un- 
licensed theatre,  under  the  6  &  7  Vict.  c.  68,  s.  2.  After  service  of 
summons  upon  him,  and  non-appearance,  and  after  conviction  in  default 
of  appearance,  he  was  brought  into  the  justices'  room,  and  told  by  the 
justices  that  he  had  been  convicted.  He  asked  the  justices  if  he  might 
go  to  his  van,  and  one  of  them  replied,  that  if  he  went  he  must  go  in  • 

custody.   Under  this  order  the  plaintiflf  was  kept  in  prison  all  night  and 
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all  the  next  day.  In  tlie  mean  time  his  van  and  goods  were  seized,  and 
sold  under  a  distress  warrant,  signed  by  both  justices.  The  warrant 
recited  that  the  plaintiff  had  been  convicted  by  the  justices  as  a  keeper  of 
an  unlicensed  place  for  the  public  performance  of  stage  plays,  under  stat. 
6  &  7  Vict.  c.  68,  s.  2,  and  had  been  adjudged  to  pay  a  penalty  of  five  pounds 
and  twelve  shillings  costs,  and  directed  that  the  penalty  and  costs  shpuld 
be  levied  by  distress  and  sale  of  the  actor's  goods.  The  warrant  was  not 
returnable  on  any  day  certain.  The  conviction  was  afterwards  drawn 
up,  which  adjudged  the  plaintiff  to  pay  the  penalty,  but  was-silent  as 
to  costs.  Under  the  statute,  (6  &  7  Vict.  c.  38,)  in  default  of  payment 
of  the  penalty,  together  with  the  costs,  the  same  might  be  levied  by 
distress  and  sale  of  the  offender's  goods  and  chattels,  rendering  the 
overplus  to  such  offender,  if  any  there  be  above  the  penalty,  costs,  and 
charges  of  distress ;  but  it  was  held  that  as  the  conviction  was  silent  as 
to  costs,  the  seizing  of  the  goods  under  the  above  warrant  was  an  excess 
of  jurisdiction,  for  which  an  action  would  lie.  {Leary  v.  Patrick, 
15  Q.  B.  266 ;  19  L.  J.  M.  0.  211.) 

By  the  11  &  12  Vict.  c.  43,  s.  21,  ."That  if  at  the  time  and  place 
appointed  for  the  return  of  any  such  warrant  of  distress,  the  constable 
who  shall  have  had  the  execution  of  the  same  shall  return  that 
he  could  find  no  goods  or  chattels,  or  no  sufficient  goods  or  chattels 
whereon  he  could  levy  the  sum  or  sums  therein  mentioned,  together 
with  the  costs  of  or  occasioned  by  the  levying  of  the  same,  it  shall  be 
lawful  for  the  justice  of  the  peace  before  whom  the  same  shall  be 
returned  to  issue  his  warrant  of  commitment,  under  his  hand  and 
seal,  directed  to  the  same  or  any  other  constable,  reciting  the  con- 
viction or  order  shortly,  the  issue  of  the  warrant  of  distress,  and  the 
return  thereto,  and  requiring  such  constable  to  convey  such  defendant 
to  the  house  of  correction,  or  if  there  be  no  house  of  correction,  then  to 
the  common  gaol  of  the  county,  riding,  division,  liberty,  city,  borough, 
or  place  for  which  such  justice  shall  then  be  acting,  and  there  to 
deliver  him  to  the  keeper  thereof,  and  requiring  such  keeper  to  receive 
the  defendant  into  such  house  of  correction  or  gaol,  and  there  to 
imprison  him,  or  to  imprison  him  and  keep  him  to  hard  labom'  in  such 
manner  and  for  such  time  as  shall  have  been  directed  and  appointed  by 
the  statute  on  which  the  conviction  or  order  mentioned  in  such  warrant 
of  distress  was  founded,  unless  the  sum  or  sums  adjudged  to  be  paid, 
and  all  costs  and  charges  of  the  distress,  and  also  the  costs  and  charges 
of  the  commitment  and  conveying  of  defendant  to  prison,  if  such  justice 
shall  think  fit  so  to  order  (the  amount  thereof  being  ascertained  and 
stated  in  such  commitment)  shall  be  sooner  paid."  (See  form  of  com- 
mitment, post,  883  ;  and  see  ante,  862.) 

Sect.  22.  "  And  whereas  by  some  Acts  of  Parliament  justices  of  the 
peace  are  authorized  to  issue  warrants  of  distress  to  levy  penalties  or 
other  sums  recovered  before  them  by  disti-ess  and  sale  of  the  offender's 
goods,  but  no  further  remedy  is  thereby  provided  in  case  no  sufficient 
distress  be  found  whereon  to  levy  penalties  :  be  it  therefore  enacted, 
that  in  all  such  cases,  and  in  all  cases  of  convictions  or  orders  where  the 
statute  on  which  the  same  are  respectively  founded  provides  no  remedy, 
in  case  it  shall  be  returned  to  a  warrant  of  distress  thereon  that  no 
sufficient  goods  of  the  party  against  whom  such  warrant  shall  have 
been  issued  can  be  found,  it  shall  nevertheless  be  lawful  for  the 
justice  to  whom  such  return  is  made,  or  to  any  other  justice  of  the 
peace  for  the  same  county,  riding,  division,  liberty,  city,  borough  or 
place,  if  he  or  they  shall  think  fit,  by  his  warrant  as  aforesaid,  to 
commit  the  defendant  to  the  house  of  correction  or  common  gaol  as 
aforesaid  for  any  term  not  exceeding  three  calendar  months,  unless  the 
sum  or  sums  adjudged  to  be  paid,  and  all  costs  and  charges  of  the 
distress,  and  of  the  commitment  and  conveying  of  the  defendant  to 
prison  (the  amount  thereof  being  ascertained  and  stated  in  such 
commitment)  shall  be  sooner  paid." 
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By  21  &  22  Viet.  c.  73,  s.  5,  the  above  section  (22)  is  extended  to  all    1.  For  what, 
cases  in  which  it  is  returned  to  a  warrant  of  distress  issued  under  the  do. 

authority  of  that  Act  for  levying  any  penalty,  compensation,  or  sum  of 


money  adjudged  or  ordered  to  be  paid  by  any  conviction  or  order,  that  ^tat^p^oymes 
no  sufficient  goods  of  the  party  against  whom  such  warrant  was  issued  □„  mode  of 
can  be  found,  where  the  statute  on  which  the  conviction  or  order  is  raising  tlie 
founded  provides  no  mode  of  raising  or  levying  such  penalty,  com-  P™*"^- 
pensation,  or  sum  of  money,  or  of  enforcing  payment  of  the  same,  as. 
well  as  to  oases  where  the  statute  on  which  the  conviction  or  order  is 
founded  authorises  the  issuing  thereon  of  a  warrant  of  distress. 

By  the  11  &  12  Vict.  e.  43,  s.  23,  "In  all  cases  where  the  statute  Power  to  commit 
by  virtue  of  which  a  conviction  for  a  penalty  or  compensation,  or  an  j"  ^'^*-  instimoe 
order  for  the  payment  of  money  is  made,  makes  no  provision  for  such  ofVpenaS-'or'' 
penalty  or  compensation,  or  sum  being  levied  by  distress,  but  directs  sum  ordered  to 
that  if  the  same  be  not  paid  forthwith,  or  within  a  certain  time  therein  ^°  I'*'''- 
mentioned,  or  to  be  mentioned  in  such  conviction  or  order,  the 
defendant  shall  be  imprisoned,  or  imprisoned  and  kept  to  hard  labour, 
for  a  certain  time,  unless  such  penalty,  compensation,  or  sum  shall  be 
sooner  paid :  in  every  such  case  such  penalty,  compensation,  or  sum 
shall  not  be  levied  by  distress,  but  if  the  defendant  do  not  pay  the 
same,  together  with  costs,  if  awarded  forthwith,  or  at  the  time  specified 
in  such  conviction  or  order  for  the  payment  of  the  same,  it  shall  be 
lawful  for  the  justice  or  justices  making  such  conviction  or  order,  or 
for  any  other  justice  of  the  peace  for  the  same  county,  riding,  division, 
liberty,  city,  borough,  or  place,  to  issue  his  or  their  warrant  of  com- 
mitment vmder  his  or  their  hand  and  seal,  or  hands  and  seals, 
requiring  the  constable  or  constables  to  whom  tlie  same  shall  be 
directed  to  take  and  convey  such  defendant  to  the  house  of  correction 
or  common  gaol  for  the  county,  riding,  division,  liberty,  city,  borough, 
or  place  aforesaid,  as  the  case  may  be,  and  there  to  deliver  him  to  the 
keeper  thereof,  and  requiring  such  keeper  to  receive  such  defendant 
into  such  house  of  correction  or  gaol,  and  there  to  imprison  him,  or  to 
imprison  him  and  keep  him  to  hard  labour  as  the  case  maybe,  for  such 
time  as  the  statute  on  which  such  conviction  or  order  is  founded  as 
aforesaid  shall  direct,  unless  the  sum  or  sums  adjudged  to  be  paid,  and 
also  the  costs  and  charges  of  taking  and  conveying  the  defendant  to 
prison,  if  such  justice  or  justices  shall  think  fit  so  to  order,  shall  be 
sooner  paid  on  this  section."  (See  Reg.  v.  Vridland,  T  E.  &  B.  853  ;  27 
L:  J.  M.  a  28,  post,  880.     See  forms,  post,  885.) 

Where  the  statute  allows  the  warrant  of  distress  to  issue  in  case  the 
fine  or  penalty  fixed  by  the  conviction  "  shall  not  be  forthwith  paid 
upon  conviction,"  a  formal  demand  of  the  money  is  not  necessary  ; 
{Barnes  v.  White,  1  C.  B.  192  ;)  and  so  it  is  if  the  power  is  given  to 
commit  immediately.  {Arnold  \.  Dimsdale,  8  Exch.  463;  22  Z.  J.  Ex. 
180). 

By  the  "Small  Penalties  Act,  1865,"  (28  &  29  Vict.  c.  127,)  where,  TJieSmaU 
upon  summary  conviction,  any  offender  may  be  adjudged  to  pay  a  Penalties  Act, 
penalty  (in  which  is  included  any  sum  of  money  recoverable  in  a  sum- 
mary manner)  not  exceeding  five  pounds,  such  ofiender,  in  case  of  non- 
payment thereof,  may,  without  any  warrant  of  distress,  be  committed 
to  prison  for  any  term  not  exceeding  the  period  specified  in  the  follow- 
ing scale,  unless  the  penalty  shall  be  sooner  paid :  for  any  penalty  not 
exceeding  ten  shillings,  the  imprisonment  not  to  exceed  seven  days ; 
exceeding  ten  shillings  and  not  exceeding  one  pound,  fourteen  days  ; 
exceeding  one  pound  but  not  exceeding  two  pounds,  one  month ; 
exceeding  two  pounds  but  not  exceeding  five  pounds,  two  months. 
Hard  labour  may  be  imposed  as  before.  (Sect.  5.)  The  Act  applies  to 
penalties,  including  costs,  recoverable  in  a  summary  manner  in  pursu- 
ance of  any  Act  of  Parliament,  whether  passed  before  or  after  the 
commencement  of  this  Act.  And  all  provisions  of  any  Act  of  Parlia- 
ment authorizing,  in  the  caae  of  non-payment  of  a  penalty  not  exceeding 
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shall  be  repealed,"  This  Act  is  not  to  apply  to  any  penalty  imposed  by 
any  Act  of  Parliament  relating  to  the  inland  revenue.    (Sect,  7.) 

By  the  11  &  12  Vict,  c,  43,  s,  24,  "Where  a  conviction  does  not 
order  the  payment  of  any  penalty  but  that  the  defendant  be  imprisoned, 
or  imprisoned  and  kept  to  hard  labour  for  his  offence,  or  where  an 
order  is  not  for  the  payment  of  money,  but  for  the  doing  of  some  other 
act,  and  directs  that  in  case  of  the  defendant's  neglect  or  refusal  to  do 
such  act  he  shall  be  imprisoned,  or    imprisoned    and  kept  to  hard 
labour,  and  the  defendant  neglects  or  refuses  to  do  such  act,  in  every  such 
case  it  shall  be  lawful  for  such  justice  or  justices  making  such  con- 
viction or  order,  or  for  some  other  justice  of  the  peace  for  the  same 
county,  riding,  division,  liberty,  city,  borough,  or  place,  to  issue  his  or 
their  warrant  of  commitment  under  his  or  their  hand  and  seal,  or 
hands  and  seals,  and  requiring  the  constable  or  constables  to  whom 
the   same  shall  be  directed,  to  take  and  convey  such  defendant  to 
the  house  of  correction  or  common  gaol  for  the  same  county,  riding, 
division,  liberty,  city,  borough,  or  place,  as  the  case  may  be,  and  there 
to  deliver  him  to  the  keeper  thereof,  and  requiring  such  keeper  to 
receive  such  defendant  into  such  house  of  correction  or  gaol,  and  there 
to  imprison  him,  or  to  imprison  him  and  keep  him  to  hard  labour,  as  the 
case  may  be,  for  such  time  as  the  statute  on  which  such  conviction  or 
order  is  founded  as  aforesaid  shall  direct ;  and  in  all  such  cases,  where 
by  such  conviction  or  order  any  sums  for  costs  shall  be  adjudged  to  be 
paid  by  the  defendant  to  the  prosecutor  or  complainant,  such  sum 
may,  if  the  justice  or  justices  shall  think  fit,  be  levied  by  warrant  of 
distress  in  manner  aforesaid,  and  in  default  of  distress  the  defendant 
may,  if  such  justice  or  justices  shall  think  fit,  be  committed  to  the  same 
house  of  correction  or  common  gaol  in  manner  aforesaid,  there  to  be 
imprisoned  for  any  time  not  exceeding  one  calendar  month,  to  com- 
mence at  the  termination  of  the  imprisonment  he  shall  then  be  under- 
going, unless  such  sum  for  costs,  and  all  costs  and  charges  of  the  said 
distress,  and  also  the  costs  and  charges  of  the  commitment  and  con- 
veying of  the  defendant  to  prison,  if  such  justice   or  justices  shall 
think  fit  so  to  order,  shall  be  sooner  paid."     (For  forms  of  commitment 
under  this  section,  see  post,  886.) 

Sect.  26.  "  Where  any  information  or  complaint  shall  be  dismissed 
with  costs  as  aforesaid,  the  sum  which  shall  be  awarded  for  costs 
in  the  order  for  dismissal  may  be  levied  by  distress  on  the  goods 
and  chattels  of  the  prosecutor  or  complainant  in  manner  afore- 
said ;  and  in  default  of  distress  or  payment,  such  prosecutor  or 
complainant  may  be  committed  to  the  house  of  correction  or  common 
gaol  in  manner  aforesaid,  for  any  time  not  exceeding  one  calendar 
month,  unless  such  sum,  and  all  costs  and  charges  of  the  distress,  and 
of  the  commitment  and  conveying  of  such  prosecutor  or  complainant 
to  prison  (the  amount  thereof  being  ascertained  and  stated  in  such 
commitment),  shall  be  sooner  paid."  (For  form,  see  post,  887.) 
Sect.  27.  "After  an  appeal  against  any  such  conviction  or  order 

as  aforesaid  (i.e.,  a  summary  conviction   or   order  within  that  Act) 

rant  may  issue  as   shall  be   decided   in  favour  of  the  respondents,  the  justice  or  jus- 
if  no  appeal,  ^jggg  ^j^g  made  such  conviction  or  order,  or  any  other  justice  of  the 

peace  of  the  same  county,  riding,  division,  liberty,  city,  borough,  or 
place,  may  issue  such  warrant  of  distress  or  commitment  as  afore- 
said for  execution  of  the  same  as  if  no  such  appeal  had  been  brought ; 
and  if  upon  any  such  appeal  the  court  of  quarter  sessions  shall  order 
either  party  to  pay  costs,  such  oitler  shall  direct  such  costs  to  be  paid 
to  the  clerk  of  the  peace  of  such  court,  to  be  by  him  paid  over  to  the 
party  entitled  to  the  same,  and  shall  state  within  what  time  such  costs 
shall  be  paid ;  and  if  the  same  shall  not  be  paid  within  the  time  so 
limited,  and  the  party  ordered  to  pay  the  same  shall  not  be  bound  by 
any  recognizance  conditioned  to  pay  such  costs,  such  clerk  of  the  peace 
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or  his  deputy,  upon  applioation  of  the  party  entitled  to  such  costs,  or 
of  any  person  on  his  behalf,  and  on  payment  of  a  fee  of  one  shilling, 
shall  grant  to  the  party  so  applying  a  certificate  that  such  costs 
have  not  been  paid ;  and  upon  production  of  such  certificate  to  any 
justice  or  justices  of  the  peace  for  the  same  county,  riding,  division, 
liberty,  city,  borough,  or  place,  it  shall  be  lawful  for  him  or  them  to  ^^^^  ""  *^" 
enforce  the  payment  of  such  costs  by  warrant  of  distress  in  manner 
aforesaid,  and  in  default  of  distress  he  or  they  may  commit  the 
party  against  whom  such  warrant  shall  have  issued  in  manner 
hereinbefore  mentioned  for  any  time  not  exceeding  three  calendar 
months,  unless  the  amount  of  such  costs,  and  all  costs  and  charges  of 
the  distress,  and  also  the  costs  of  the  commitment  and  conveying  of 
the  said  party  to  prison,  if  such  justice  or  justices  shall  think  fit  so  to 
order  (the  amount  thereof  being  ascertained  and  stated  in  such  commit- 
ment), shall  be  sooner  paid." 

By  the  11  &  12  Vict.  c.  44,  s.  6,  "In  all  cases  where  a  warrant  of  No  action  against 
distress  or  warrant  of  commitment  shall  be  granted  by  a  justice  of  the  iSythLgdone 
peace  upon  any  conviction  or  order  which  either  before  or  after  the  under  a  warrant 
granting  of  such  warrant  shall  have  been  or  shall  be  confirmed  upon  °*^  commitment 
appeal,  no  action  shall  be  brought  against  such  justice  who  so  granted  conviction'con- 
such  warrant  for  anything  which  may  have  been  done  under  the  same  firmed  on  appeal. 
by  reason  of  any  defect  in  such  conviction  or  order." 

Where  an  offender  is  convicted  in  one  penalty,  under  a  statute  pro-  Both  distress  and 
viding  a  corjjoral  punishment,  on  failure  of  sufficient  distress,  and  lias  fo  b™iiflict'd°°' 
effects  sufficient  only  to  satisfy  part,  it  has  been  held  that  the  goods  for  one  offence. 
ought  not  to  be  talien,  but  the  corporal  punishment  should  be  resorted 
to.     If,  however,  the   same  person  be  separately  convicted  in  two 
penalties,  and  his  goods  are  sufficient  to  satisfy  one  only,  they  ought  to 
be  levied  under  one  conviction,  and  the  corporal  punishment  should  be 
inflicted  for  the  other.     (See  Reg.  v.  Wyatt,  2  Ld.  Raym.  1195  ;  Fort. 
132  ;  11  Mod.  54  ;  and  see  Morgan  v.  By-own,  4  A.  <&  E.  515  ;  N.  <S>  M. 
56).    But  the  law  never  intended  that  a  man  should  suffer  both  punish- 
ments for  one  conviction.     {Reg.  v.  Wyatt,  2  LA.  Raym.  1196.) 

Tor  a  second  offence  the  imprisonment  might  always  be  from  the  Imprisonment  for 
expirati'on  of  the  imprisonment  under  the  prior  conviction.     (4  Burr.  pendinsfm'°° 
2577  ;  1  Leach,  636 ;  1  Ghit.  C.  L.  800 ;  see  post,  876.)  prisonient  for 

And  now  by  the  11  &  12  Vict.  c.  43,  s.  25,  "Where  a  justice  or  P"or  offence, 
justices  of  the  peace  shall  upon  any  such  information  or  complaint  as 
aforesaid  adjudge  the  defendant  to  be  imprisoned,  and  such  defendant 
shall  then  be  in  prison  undergoing  imprisonment  upon  a  conviction  for 
any  other  offence,  the  warrant  of  commitment  for  such  subsequent 
offence  shall  in  every  such  case  be  forthwith  delivered  to  the  gaoler,  to 
whom  the  same  shall  be  directed ;  and  it  shall  be  lawful  for  the  justice 
or  justices  issuing  the  same,  if  he  or  they  shall  thinls  fit,  to  award  and 
order  therein  and  thereby  that  the  imprisonment  for  such  subsequent 
offence  shall  commence  at  the  expiration  of  the  imprisonment  to  which 
such  defendant  shall  have  been  previonsly  adjudged  or  sentenced." 

In  Hammond  v.  Howell,  (1  Mod.  184;  2  Mod.  218,)  the  judge  who 
committed  for  an  alleged  contempt  under  a  warrant  showing  that  no 
contempt  had  been  committed,  was  held  not  lia,ble  in  trespass,  because 
he  had  jurisdiction  over  the  question ;  and  his  Inistaken  judgment, 
together  with  the  void  commitment  thereon,  was  no  cause  of  action. 
[Kem,p.  V.  NevUle,  10  0.  B.  N.  S.  623  ;  31  L.  J.  G.  P.  164). 

A  commitment  for  a  contempt  is  a  commitment  for  punishment, 
(fl.  V.  James,  5  B.S  A.  894  ;  1  £>.  &  R.  559).  A  question  was  there 
raised,  but  not  decided,  as  to  whether  a  magistrate  could  commit  for 
a  contempt.     (See  Cropper  v.  Horton,  '8  D.   &  R.  166;  "Sessions," 

But  now  by  the  11  &  12  Vict.  c.  42,  s.  16,  if  on  the  appearance  of  a  Commitment  of 
witness  summoned  under  that  Act  before  a  justice  or  justices,  either  in  J^'^e  examinSi^, 
obedience  to  the  said  summons,  or  upon  being  brought  before  him  or  or  give  evidence' 
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them  by  virtue  of  a  warrant  to  attend  and  give  evidence,  "  such  person 
shall  refuse  to  be  examined  upon  oath  or  affirmation  concerning  the 
premises,  or  shall  refuse  to  take  such  oath  or  affirmation,  or  having 
taken  such  oath  or  affirmation  shall  refuse  to  answer  such  questions 
concerning  the  premises  as  shall  then  be  put  to  him,  without  offering 
any  just  excuse  for  such  refusal,  any  justice  of  the  peace  then  present 
and  having  there  jurisdiction  may  by  warrant  under  his  hand  and 
seal  commit  the  person  so  refusing  to  the  common  gaol  or  house  of 
correction  for  the  county,  riding,  division,  liberty,  city,  borough,  or 
place,  where  such  person  so  refusing  shall  then  be,  there  to  remain  and 
be  imprisoned  for  anytime  not  exceeding  seven  days,  unless  he  shall  in 
the  mean  time  consent  to  be  examined,  and  to  answer  concerning  thV 
premises.''     (See  form  of  commitment,  post,  883.) 

Sect.  20.  "  If  any  witness  examined  before  justices  and  intended 
by  him  to  be  bound  over  by  recognizance  to  give  evidence  on  the 
trial  of  a  person  committed  for  trial  on  an  indictable  offence  shall 
refuse  to  enter  into  or  acknowledge  such  recognizance  as  aforesaid, 
it  shall  be  lawful  for  such  justice  or  justices  of  the  peace,  by  his  or 
their  warrant,  to  commit  him  to  the  common  gaol  or  house  of  correc- 
tion for  the  county,  riding,  division,  liberty,  city,  borough,  or  place 
in  w;hich  the  accused  party  is  to  be  tried,  there  to  be  imprisoned 
and  safely  kept  until  after  the  trial  of  such  accused  party,  unless  in 
the  mean  time  such  witness  shall  duly  enter  into  such  recognizance 
as  aforesaid  before  some  one  justice  of  the  peace  for  the  county,  riding, 
division,  liberty,  city,  borough,  or  place  in  which  such  gaol  or  house 
of  correction  shall  be  situate  :  provided,  nevertheless,  that  if  after- 
wards from  want  of  sufficient  evidence  in  that  behalf,  or  other  cause, 
the  justice  or  justices  before  whom  such  accused  party  shall  have  been 
brought  shall  not  commit  him  or  hold  him  to  bail  for  the  offence  with 
which  he  is  charged,  it  shall  be  lawful  for  such  justice  or  justices,  or 
any  other  justice  or  justices  of  the  same  county,  riding,  division, 
liberty,  city,  borough,  or  place,  by  his  or  their  order  in  that  behalf,  to 
order  and  direct  the  keeper  of  such  common  gaol  or  house  of  correc- 
tion where  such  witness  shall  be  so  in  custody,  to  discharge  him  from 
the  same,  and  such  keeper  shall  thereupon  forthwith  discharge  him 
accordingly."     (See  form,  post,  884.) 

In  cases  of  offences  punishable  upon  summary  conviction  under 
the  11  &  12  Vict.  c.  43,  s.  7,  any  justice  or  justices  has  or  have  power 
to  summon  witnesses,  and,  if  they  do  not  appear,  to  issue  his  warrant 
for  their  attendance ;  "and  if,  on  the  appearance  of  such  person  so 
summoned  before  the  said  last  mentioned  justice  or  justices,  either  in 
obedience  to  the  said  summons,  or  upon  being  brought  before  him  or 
them  by  virtue  of  the  said  warrant,  such  person  shall  refuse  to  be 
examined  upon  oath  or  affirmation  concerning  the  premises,  or  shall 
refuse  to  take  such  oath  or  affirmation,  or  having  taken  such  oath  or 
affirmation  shall  refuse  to  answer  such  questions  concerning  the 
premises  as  shall  then  be  put  to  him,  without  offering  any  just  excuse 
for  such  refusal,  any  justice  of  the  peace  then  present,  and  having  there 
jurisdiction,  may  by  warrant,  under  his  hand  and  seal,  commit  the 
person  so  refusing  to  the  common  gaol  or  house  of  correction  for  the 
county,  riding,  division,  liberty,  city,  borough,  or  place  where  such 
person  so  refusing  shall  then  be,  there  to  remain  and  be  imprisoned  for 
any  time  not  exceeding  seven  days,  unless  he  shall  in  the  mean  time 
consent  to  be  examined  and  to  answer  concerning  the  premises."  (See 
form,^ost,  884.) 

A  justice  of  the  peace  has  jurisdiction  to  require  sureties  for  good 
behaviour  in  some  cases  of  libel  against  private  individuals,  and  to 
commit  the  defendant  in  default.  (Haylock  v.  Sparke,  \  E.  &  J^.  471; 
22  L.  J.  M.  a  67.) 

A  commitment  of  an  insane  person  under  the  39  &  40  Geo.  III.  o.  94.. 
B.  3,  is  not  a  commitment  in  execution.  (Ex  pa^te  Oourlay,  1  B.  &  C. 
669  ;IM.SB.M.  0.  282 ;  "  Lunatica,"  Vol.  III.) 


s.  II.]  (ffiommttment  in  'Bxuwtion. 


II.  fflsafto  mag  (Kommit,  anti  to  b)$at  Itison. 

The  observations  already  made  as  to  commitments  for  safe  custody, 
ante,  847,  will  for  the  most  part  here  apply. 

In  the  case  of  a  conviction  the  commitment  is  in  general  made  by  the 
justice  who  convicted  the  offender  ;  but  by  the  11  &  12  Vict.  c.  43,  s.  29, 
one  justice  may  issue  all  warrants  of  commitment  after  and  upon  the 
determination  of  the  hearing  of  any  information  or  complaint  within 
the  11  &  12  Vict.  c.  43,  notwithstanding  that  by  the  statute  in 
that  behalf  such  information  or  complaint  must  be  heard  and  deter- 
mined by  two  or  more  justices,  and  it  is  not  necessary  that  the  justice 
who  so  acts  after  such  hearing  shall  be  the  justice  or  one  of  the  jus- 
tices by  whom  the  said  case  shall  be  heard  and  determined. 

But  it  is  to  be  observed  that  where  the  statute  requires  that  the 
commitment  shall  be  the  act  of  the  judgment  of  two  or  more,  the  com- 
mitment must  be  decided  upon  by  the  two  together,  though  after  the 
two  have  exercised  their  judgment  together,  it  does  not  seem  necessary 
that  they  should  actually  sign  and  seal  together,  but  those  acts  may  be 
done  when  they  are  separate.     (See  Battye  v.  Oresley,  8  East,  327.) 

By  the  11  &  12  Vict.  c.  44,  s.  3,  "where  a  conviction  or  order  shall  be 
made  by  one  or  more  justice  or  justices  of  the  peace,  and  a  warrant  of 
distress  or  of  commitment  shall  be  granted  thereon  by  some  other 
justice  of  the  peace  bond  fide  and  without  collusion,  no  action  shall  be 
brought  against  the  justice  who  so  granted  such  warrant  by  reason  of 
any  defect  in  such  conviction  or  order,  or  for  any  want  of  jurisdiction  in 
the  justice  or  justices  who  made  the  same,  but  the  action  (if  any)  shall 
be  brought  against  the  justice  or  justices  who  made  such  conviction  or 
order."     (See  post,  "  Conviction.") 

If  the  statute  imposing  a  penalty  on  conviction  for  an  offence, 
provide,  as  it  frequently  does,  that  the  same  shall  be  recovered  in  a 
summary  way  before  justices,  to  be  levied  .by  distress  and  sale  of  the 
offender's  goods,  and  that  if  there  be  no  sufficient  distress,  the  offender 
shall  be  committed  to  prison  for  a  certain  time  without  bail,  and  the 
conviction  be  removed  into  the  Queen's  Bench  by  certiorari,  that  court 
has  no  jurisdiction  to  make  such  commitment,  which  is  left  to  the 
discretion  of  the  justices  ;  and  in  such  case  if  to  a  levari  facias  issued 
out  of  that  court  the  sheriff  return  nulla  bona,  the  court  will  award  a 
procedendo,  &o.    (B.  v.  NeviUe,  2  B.  <&  Ad.  299). 

By  the  5  &  6  Will.  IV.  c.  38,  s.  3,  the  court  in  which  the  offender  is 
convicted  at  the  assizes  or  sessions  for  any  offence  for  which  he  is 
liable  to  the  punishment  of  death,  transportation,  or  imprisonment,  may 
commit  such  convict  to  the  house  of  correction  in  execution  of  the 
judgment  against  him. 

By  sect.  4,  "  Whenever  any  person  shall  be  convicted  at  any  assizes 
or  sessions  of  any  offence  for  which  he  or  she  shall  be  liable  either  to 
the  punishment  of  death,  transportation,  or  imprisonment,  it  shall  be 
lawful  for  the  court  (if  it  shall  so  think  fit)  to  commit  such  person 
to  any  house  of  correction  for  such  county,  in  execution  of  his  or  her 
judgment."  (See  "  Gaols,"  Vol.  II.)  The  prisons  to  which  the  respective 
offenders  are  to  be  sent  are  pointed  out  in  the  above  statutes,  11  &  12 
Vict.  cc.  42  &  43,  supra. 

Justices  of  the  peace  for  a  county  acting  under  a  commission  which 
extends  to  the  whole  county,  as  well  within  liberties  as  without,  may 
commit  to  the  liberty  house  of  correction  for  an  offence  committed 
within  the  liberty,  although  the  hearing  took  place  without  the  liberty. 
(Arnold  v.  Dimsdale,  2  K  &  B.  686,  602  ;  22  L.  J.  M.  C.  161 ;  Arnold 
V.  Gaussen,  8  Exch.  346 ;  22  L.  J.  Ex.  188).  Where  an  offence  was 
committed  within  the  limits  of  the  liberty  of  St.  Albans  justices  of 
the  peace  for  the  county  of  Hertford,  sitting  in  the  county  and  without 
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the  liberty,  have  power  to  commit  to  the  house  of  correction  for  and 
within  the  liberty.  The  commission  of  the  justices  there  extended 
within  liberties  as  well  as  without.  The  house  of  correction  was  used 
only  for  offenders  within  the  liberty;  it  was  supported  entirely  out  of 
the  rates  raised  in  the  nature  of  county  rates  within,  and  for  the  pur- 
poses of,  the  liberty.  The  keeper  was  appointed  by  the  justices  of  the 
liberty,  who  acted  under  a  separate  commission  from  that  of  the 
county,  but  not  with  exclusive  jurisdiction,  and  no  part  of  the  liberty 
contributed  at  all  to  the  general  county  rate."  {Arnold  v.  Dimsdak, 
ubi  sup.)  If  the  commissions  for  the  county  and  for  the  liberty  in  the 
above  case  had  been  each  exclusive  of  the  other,  and  the  justices  had 
been  in  both,  and  had  acted  under  such  separate  commissions,  then 
they  must  have  acted  in  respect  of  each  within  the  limits  of  each.  (76). 
So  the  above  case  is  no  authority  for  the  committal  under  such 
commission  to  the  liberty  prison  of  an  offender  for  an  act  done  out  of 
the  liberty. 
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III.  J^oto  Commitment  to  lie  ftameii  antr  conetructi,  &c. 

The  commitment  must  be  in  writing  under  the  hand  and  seal  of  the 
justice  by  whom  it  is  made,  and  expressing  his  office  and  authority  and 
the  time  and  place  at  which  it  is  made,  &c.,  if  the  statute  under  which 
the  commitment  is  made  either  expressly  or  in  effect  so  requires ; 
(2  Hawk  F.  (7.  c.  16,  a.  13  ;  Hutchinson  v.  Lowndes,  1  J^.  &  M.  674  ; 
4  £.  d;  Ad.  118  ;  see  ante,  851 ;)  but  if  it  should  omit  to  state  the 
date  it  is  not  therefore  invalid.  {Be  Bawdier,  17  L.  J.  Q.  B.  243, 
ante,  851.) 

It  need  not  be  immediately  made  out ;  the  detention  of  the  party 
during  the  time  necessarily  required  to  make  it  out  would  be  justifiable, 
but  not  beyond  that  time.     {Ante,  851.) 

In  cases  where  a  distress  may  be  issued,  the  magistrate  may  detain 
the  party  in  custody  till  the  return  of  the  warrant  of  distress  ;  such 
order  of  detention  may  be  by  parol.     {Ante,  846.) 

The  observations  already  made  as  to  the  form  of  the  commitment  for 
safe  custody  will  be  applicable  here,  ante,  851  to  854  ;  but  with  regard 
to  the  form  of  the  warrant  of  commitment,  much  of  the  learning  of  the 
cases  prior  to  the  11  &  12  Yict.  c.  43,  has  been  swept  away  with  respect 
to  cases  coming  within  that  Act,  for  that  Act  provides  in  the  schedule 
thereto  forms  of  warrants  of  commitment,  and  enacts  that  the  several 
forms  therein,  or  forms  to  the  like  effect,  shall  be  deemed  good,  valid, 
and  sufficient  in  law  (s.  32),  and  all  magistrates  have  to  do  in  drawing 
up  warrants  is  to  follow  the  forms  given.  Where  the  warrant  has  the 
double  aspect  of  commitment  and  conviction,  it  is  unnecessary  to  set  out 
the  evidence;  {Be  Geswood,  2  B.  &  B.  952 ;  23  Z.  J.  M.  G.  35  ;)  but  the 
statement  of  the  offence  must  still  be  drawn  with  care.  The  commit- 
ment must  contain  the  statement  of  an  offence,  therefore  it  is  a  fatal 
objection  to  a  warrant  of  commitment  of  a  servant,  under  the  4 
Geo.  IV.,  c.  34,  s.  3,  for  absenting  himself  from  his  service  that  the 
absence  was  stated  to  be  "  without  assigning  sufficient  reason,"  instead 
of  saying  that  it  was  "  without  sufficient  reason."  {Re  Geswood,  ubi 
sup.)  So  also,  under  the  same  statute,  the  commitment  must  state  that 
the  servant  "  absented  himself  without  lawful  excuse."  {Seih  Turner's 
case,  9  Q.  B.  80.)  So  also  it  must  aver  that  the  contract  to  serve  was 
in  writing,  and  that  the  service  was  entered  upon  ;  {Lindsay  v.  Leigh 
11  Q.  B.  455  ;  17  L.  J.  M..  C.  50 ;)  but  under  the  Aggravated  Assaults 
Act,  (16  &  17  Vict.  0.  30,  s.  1,)  which  gives  justices,  "  sitting  at  a  place 
where  the  petty  sessions  are  usually  held,"  power  to  commit  under 
that  Act,  the  place  where  the  justices  sit  need  not  appear  on  the  face 
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of  the  commitment,  in  order  to  show  jurisdiction,  since  the  passing  of  the    3.  How  to  he 
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where  the  justices  were  sitting,  if  within  the  county  for  which  they  were  — 

acting,  does  not  affect  their  jurisdiction,  so  that  justices  of  a  county  may 
have  jurisdiction  to  commit  for  an  offence  done  within  a  liberty  of 
the  county,  though  they  were  sitting  without  the  liberty.  {Arnold 
V.  IHmsdale,  %E.<hB.  680  ;  22  L.  J.  M.  O.  161,  ante,  869,  870.)  The 
omission,  however,  of  an  averment  necessary  to  show  jurisdiction  is 
fatal,  as,  for  instance,  to  neglect  to  recite  the  issuing  of  a  warrant  by 
one  justice,  in  order  to  bring  the  defendant  before  the  two  who  con- 
victed him,  in  a  warrant  of  commitment  of  a  dismissed  town  clerk  for 
refusal  to  account  or  deliver  up  the  books  of  the  corporation  in  his 
custody  under  the  5  &  6  "Will.  IV.  c.  76,  s.  60,  {Eggington  v.  Mayor  of 
Lichfidd,  bE.&B.  100  ;  24  L.  J.  M.  G.  360). 

It  seems  that  an  invalid  warrant  can  only  be  supported  by  its 
following  the  form  given  in  the  schedule  to  the  11  c&;  12  Vict.  c.  43, 
where  that  form  is  applicable  to  the  proceeding  sought  to  be  aided. 
(76.) 

Commitments  in  escecution,  however,  must  be  more  peculiarly  certain  Construed 
and  construed  more  strictly  than  commitments  for  safe  custody.  (See  ^'""Uy- 
Ex  parte  Gourlay,  7  B.  C.  669 ;  \  M.  <&  B.  619).  It  is  not  a  mere 
matter  of  form,  for  by  not  having  the  causes  of  his  commitment  duly 
stated,  the  party  imprisoned  is  for  the  time  deprived  of  the  benefit  of  a 
habeas  corpus.  Sometimes  they  amount  to  a  conviction,  and  must  have 
the  same  rule  of  construction.  (See  Wilkins  v.  Wright,  %  0.  &  M.  203). 
And  in  general  it  would  seem,  that  they  must  be  construed  as  strictly 
as  a  conviction.  {Be  Peerless,  1  Q.  B.  143  ;  10  L.  J.  {N.  S.)  M.  0.  67). 
But  it  will  not  be  criticised  with  the  same  strictness  to  which  a  con- 
viction is  subjected,  if  there  be  reasonable  ground  for  presuming  that 
the  conviction  on  which  the  commitment  is  founded  is  free  from 
objection,  and  which  in  general  may  be  presumed.  {R.  v.  Rogers, 
1  D.  &.  B,  M.  a59;5B.<&  A.  773 ;  and  see  further, "  Habeas  Corpus," 
Vol.  II.) 

It  ought  not  in  any  material  part  to  be  in  the  disjunctive.  {R.  v.  Must  not  be  in 
Evered,  Cold.  26.)  Two  justices  committed  Bobert  CoUehole,  an  alternative. 
apprentice,  for  running  away  from  his  master.  An  objection  was  taken 
to  the  form  of  the  commitment,  for  the  uncertainty  thereof,  which  ran 
thus  :  "  as  an  apprentice  or  servant  for  disobeying  his  indentures  or 
articles."  Zord  Mansfield  said,  that  the  objection  to  the  warrant  of 
commitment  as  running  in  the  disjunctive  must  undoubtedly  prevail. 
The  counsel  for  the  prosecution  consented  to  the  prisoner's  discharge. 
(And  see  B.  v.  JVorth,  Z  D.  &  B.  M.  C.  119  ;  B.  v.  Sadler,  2  Chit.  Rep. 
519  ;  B.  V.  Pain,  Z  D.  &  R.  M.  C.  517,) 

"Where  the  offence  is  created  by  statute,  it  should  be  described  should  be  an 
accordingly.     {B.y.  Bemnant,b  T.  B.IQ9;  '2.  Leachb%Z)  _  Ste. 

But  the  commitment  may  be  insufficient,  though,  in  describing  the 
offence,  it  pursues  the  words  of  the  statute.    Thus  a  commitment  under  ^,ffi^ent  to*'^" 
the   Pilot  Act  was  held  defective  for  not  alleging  the  offer  of  the  foUow  words  of 
licensed  pilot  to  have  been  made  to  the  defendant,  or  in  his  presence,  statute. 
though  the  Act  does  not  contain  these  words.    {Reg.  v.  Chaney,  6  Bowl. 
281  ;.  Be  Fletcher,  13  L.  J.  {N.  S.)  M.  G.  16). 

It  is  sufficient  to  state  that  the  offence  was  "  contrary  to  a  certain  Need  not  name 
statute  made  and  passed  in  the  first  year  of  the  reign  of  Geo.  I,,"  without  *''^  ^'*'°**- 
pointing  out  specifically  the  statute.     (B.  v.  Harpur,  I  B.  cb  B.  222  ; 
I  D.S  R.  M.  G,  67  ;  iStamp  v.  Sweetland,  8  §.  £.  13  ;  and  see  further, 
"Indictment,"  Vol.  III. ;  post,  "  Conviction,'') 

If  the  statute  requires  the  complaint  to  be  on  oath,  the  commitment  Must  show 
should  show  that  it  was  so.    (See  R.  v.   Lewis,  13  L.  J.  {N.  8)  S'?r,tt™™ 

M.  C  46).  require  such 

If  the  warrant  be  on  a  conviction,  it  must  show  before  whom  the  oath. 
conviction  was,  {B.  v.  York,  5  Burr.  2684),  and  recite  a  conviction  for  Must  show  before 
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an  offence  over  ■which  the  committing  magistrate  had  jurisdiction,  and 
show  that  he  had  such  jurisdiction  ;  and  the  court  ■will  not  presume  a 
conviction  to  be  good,  which,  according  to  the  recital,  shows  a  want 
of  jurisdiction.  {B.  v.  KirKf,  13  L.  J.  (N.  S.)  M.  C.  43  ;  Widces  v. 
Clutterbuc/c,  2  Bing.  483  ;  B.  v.  Ghaney,  6  J)owl.  281  ;  Johnson  v.  Beid, 
BM.&W.  124  ;  Be  Peerless,  1  Q.  B.  143.) 

Where  the  conviction  and  the  warrant  are  in  the  same  document,  it 
must  appear  on  the  face  of  the  document  that  the  con^viction  is  a  valid 
one.  {Be  Gray,  'i.  D.  &  L.  539  ;  Be  Hammond,  9  Q.  B.  92 ;  iJ.  v. 
Sordoff,  5  Q.  B.  933.)  And  where  the  conviction  is  recited  in  the 
warrant,  the  conviction  must  primA  facie  be  taken  to  be  such  as  it  is 
stated  to  be,  and  it  lies  upon  those  who  assert  it  to  be  in  a  different  form 
to  bring  it  before  the  court.  {Be  Reynolds,  ID.dhZ.  846  ;  Beff.  v.  Ghaney, 
6  Dowl.  281.)  A  warrant  of  commitment,  therefore,  reciting  a  bad 
conviction,  unless  the  conviction  be  produced,  and  appear  to  be  good, 
is  bad  also.  {Id.)  And  such  recited  conviction  must  show  jurisdiction 
in  the  committing  magistrate  on  the  face  of  it.  {Beg.  v.  King,  1 
D.  &  L.  721.)  Where  the  commitment  recites  the  conviction  under  the 
4  Geo.  IV.  c.  34,  it  does  not  require  the  conviction  to  be  stated  with  all 
its  formalities,  and  therefore  it  need  not  appear  that  the  evidence  on 
which  the  conviction  was  made  was  taken  upon  oath,  or  in  the  presence 
of  the  prisoner.  {Bailey's  case,  Z  E.  &  B.  607  ;  23  L.  J'.  M.  G.  161 ; 
Re  Gray,  2  B.  S  L.  539,  549.) 

Where  the  certiorari  is  taken  away,  so  that  the  conviction  cannot  be 
brought  before  the  court  by  that  means,  the  court  will  look  at  a 
conviction  verified  by  affida^vit  for  the  purpose  of  supporting  a  commit- 
ment in  a  case  where  it  is  provided  that  no  warrant  shall  be  held  void 
by  reason  of  any  defect  therein,  provided  it  be  therein  alleged  that  it  is 
founded  on  a  conviction,  and  there  be  a  good  and  valid  conviction  to 
sustain  the  same,  as  under  the  Game  Act,  1  &  2  Will.  IV.  c.  32.  (iJ.  v. 
Mellor,  2  Bowl.  173.) 

So  a  warrant  of  commitment  for  not  obeying  a  magistrate's  order 
must  show  clearly  all  that  is  required  by  the  statute  to  give  the 
magistrate  authority  to  commit ;  and  therefore  a  commitment  for  not 
paying  a  sum  awarded  by  an  order  of  maintenance  on  the  49  Geo.  III. 
c.  68,  s.  3,  was  held  bad,  where  it  omitted  to  state  that  there  was  a 
complaint  on  oath  by  one  of  the  overseers  of  the  parish  liable  to 
maintain  the  child,  an  adjudication  by  the  magistrate,  that  at  the  time 
of  the  commitment  a  sum  was  due  and  unpaid,  that  the  party  charged 
was  called  upon  for  his  defence,  and  that  he  did  not  show  any 
reasonable  or  sufficient  cause  for  not  paying.  {Wilkins  v.  Wright, 
2G.<&  M.  191.) 

Now  before  a  warrant  of  commitment  for  not  obeying  any  order  of 
justices  shall  issue,  the  defendant  must  be  served  with  a  copy  of  the 
minute  of  such  order,  but  such  order  or  minute  shall  not  form  pai-t  of 
such  warrant  of  commitment.  (11  &  12  Vict.  c.  43,  s.  17,  ante,  862.) 
A  commitment  by  two  justices  under  the  5  &  6  WiU  IV.  c.  76,  s.  60,  of 
a  dismissed  town  clerk  for  refusing  to  deliver  up  the  books  of  the 
corporation  is  bad  if  it  do  not  aver  that  a  warrant  had  previously 
issued  by  one  justice  to  bring  the  defendant  before  the  two  convicting 
justices.  {Eggington  v.  Mayor,  Sfc,  of  Lichfield,  5  .E  c6  B.  100  ;  24 
L.  J.  M.  G.  360.) 

Thus  a  commitment  imder  7  &  8  Geo.  IV.  c.  29,  s.  26,  reciting  a  con- 
viction that  the  defendant  did  unlawfully  kill  and  carry  away  one 
fallow  deer,  the  property  of  her  Majesty  Queen  Victoria,  against  the 
form  of  the  statute,  was  held  bad,  for  omitting  to  state  that  the  deer 
was  in  the  unenclosed  part  of  some  forest,  chase,  or  purlieu.  {Beg.  v. 
King,  Id  L.J.  Rep.  (iV.  S.)  M.  0.  43 ;  and  see  Wiokes  v.  Clutterhuch,  2  Bing. 
483.) 

A  commitment  under  the  Vagrant  Act,  (5  Geo.  IV.  c.  83,  s.  4,) 
of  a   suspected  person  for  frequenting  a  highway,  is  sufficient  if  the 
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commitment  allege  it  to  be  a  "  public  highway,"  and  need  not  add  that    3.  Eow  to  he 
it  was  adjacent  to  a  dock,  caual,  &c.,  or  to  a  place  of  public  resort,        framed. 

{Exparte  Brown,  21  L.  J.  M.  0.  113,)  according  to  the  Court  of  Queen's    

Bench ;  but  the  Court  of  Exchequer  took  a  different  view  of  the  same 
section  of  the  Vagrant  Act,  and  discharged  a  prisoner  because  the  com- 
mitment merely  stated  the  frequenting  to  have  been  "in  a  certain 
street,"  and  omitted  to  add  that  it  was  adjacent  to  a  place  of  public 
resort.  (Sx!  parte  Jones,  21  L.  J.M.  C.  116).  Both  cases  were  cited 
in  Eacparte  Gross,  (26  L.  J.  M.  G.  261,)  but  it  became  in  that  case  un- 
necessary to  decide  between  them. 

In  a  case  under  the  Malicious  Trespass  Act,  (1  Geo.  IV.  c.  56, 
24  &  25  Vict.  c.  97,  s.  52,)  where  ifwas  not  stated  in  the  commitment 
that  the  damage  sustained  by  the  injury  amounted  to  five  pounds  and 
defendant  was  convicted  in  and  committed  for  non-payment  of  that 
sum,  the  court  held  it  unwarrantable.  (B.  v.  Harpur,  I  D.  S  B.  222  ; 
1  B.  di  R.  M.G.  67.) 

A  commitment  under  4  Geo.  IV.  c.  34,  s.  2,  stating  that  the  defendant, 
a  miner,  had  contracted  to  serve  A.  B.,  but  omitting  to  state  "  in  the 
employment  of  a  miner,"  was  held  bad.  {Beg.  v.  Lewis,  13  L.  J.  (iV.  S.) 
M.  C.  46.)  So  a  commitment  under  that  statute  alleging  a  complaint 
of  the  master  on  oath,  and  then  reciting  that  the  magistrate  had  duly 
examined  the  proofs  and  allegations  of  both  the  parties  touching  the 
matter  of  the  complaint,  and  adjudging  it  to  be  true,  was  held  bad  for 
want  of  an  averment  that  the  latter  examination  was  on  oath.     {Id.) 

But  the  evidence  need  only  be  taken  on  oath  where  the  statute 
giving  the  jurisdiction  over  the  offence  requires  it  so  to  be  taken. 
{Kemp  V.  Neville,  10  0.  B.  N.  S.  523  ;  31  L.  J.  G.  P.  165 ;  Grenvdt  v. 
Bwrwell,  1  Ld.  Baym.  454  ;  1  Salh.  200  ;  1  Garth.  491  ;  Basten  v.  Garew, 
ZB.&  C.  649.) 

So  where  a  commitment  under  the  4  Geo.  IV.  c.  34,  s.  3,  recited  that 
A.  B.  contracted  to  print  certain  pieces  of  woollen  goods,  and  adopted 
such  contract,  and  entered  into  the  service  of  C.  D.  under  such  contract, 
and  refused  to  perform  such  contract,  wherefore  the  justices  adjudged 
that  the  said  A.  B.  be  delivered  unto  the  keeper  of  the  house  of  correc- 
tion, there  to  remain  and  be  corrected,  and  held  to  hard  labour  for 
the  space  of  six  weeks,  it  was  held,  that  contracting  to  print  certain 
pieces  of  woollen  cotton  goods  was  not  contracting  to  serve  within  the 
meaning  of  the  Act ;  that  the  magistrate  had  not  jurisdiction,  and  that 
the  party  must  be  immediately  discharged  on  habeas  corpus.  {Reg.  v. 
Johnson,  7  Bowl.  P.  G.  702.) 

In  another  ease  the  plaintiff  was  committed  by  the  defendant,  a 
magistrate,  under  the  4  Geo.  IV.  c.  34,  s.  3,  by  a  warrant  of  commit- 
ment, which  was  in  the  following  form  : — "  To  the  constable  of  M., 
Surrey,  &c.  Whereas  information  and  complaint  hath  been  made  unto 
me,  one,  &c.,  upon  the  oaths  of  J.  H.  and  S.  M.,  both  of  M.,  in  the  said 
county  of  S.,  calico  printers,  that  W.  J.,  of  M.  aforesaid,  in  the  county 
aforesaid,  calico  printer,  did,  on  Wednesday,  the  8th  of  May  inst., 
contract  with  the  said  S.  M.  to  print  certain  pieces  of  woollen  cotton 
goods,  and  the  said  W.  J.  had  adopted  such  contract,  and  entered  into 
the  service  of  the  said  S.  M.  under  such  contract,  and  that  the  said 
W.  J.  hath,  in  his  said  service,  been  guilty  of  divers  misdemeanours, 
miscarriages,  and  ill-behaviour  towards  the  said  S.  M.,  and  particularly 
with  having,  on  the  9th  of  May  inst,  refused  to  perform  such  contract, 
and  left  his  said  work  unfinished,  and  the  service  of  the  said  S.  M., 
without  his  license  or  consent.  And  whereas  in  pursuance  of  the 
statute  in  that  case  made  and  provided,  I  have  duly  examined  the 
proofs  and  allegations  of  both  the  said  parties  touching  the  matter  of 
the  said  complaint,  and  upon  due  consideration  had  thereof,  have 
adjudged  and  determined,  and  do  hereby  adjudge  and  determine  the 
said  complaint  to  be  true."  It  then  commanded  the  constable  to 
convey  the  plaintiff  to  the  house  of  correction,  and  deliver  him  to  the 
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3.  How  to  be   keeper  thereof,  who  was  ordered  to  detain  him  in  enatody :  it  was  held, 
fram«d.       that  this  was  a  commitment  in  execution,  and  that  it  was  bad,  because 

it  did  not  show  either  that  the  contract  was  entered  into,  or  the  work 

refused  to  be  done,  or  the  plaintiff  found  within  the  jurisdiction  of  the 
magistrate,    {Johnson  v.  Jieid,  6  M.  <h  W.  124). 

Stat  3  &  4  "Will.  IV.  c,  53,  enacted,  that  any  subject  of  the  king 
found  within  a  certain  distance  of  the  coast  of  the  United  Kingdom,  &c, 
on  board  any  vessel  from  which  part  of  the  cargo  has  been  thrown 
overboard  to  prevent  seizure,  shall  forfeit  one  hundred  pounds,  and  any 
officer  of  customs,  &c.,  may  carry  him  before  any  justice  of  the  peace  in 
the  United  Kingdom  to  be  dealt  with  as  after  directed.  Forfeitures 
may  be  recovered  before  any  two  w  more  justices  of  the  peace  in  the 
United  Kingdom.  Every  offence  against  the  Act  committed  or  forfei- 
ture incurred  upon  the  high  seas  shall,  for  the  purpose  of  prosecution, 
be  deemed  to  have  been  committed  or  incurred  at  the  place  on  land  in 
the  United  Kingdom,  &c.,  into  which  the  person  shall  be  taken,  or  in 
which  he  shall  be  found,  and  the  justices  of  the  peace  for  such  place 
shall  have  jurisdiction.  Any  two  or  more  justices  before  whom  any 
person  liable  to  be  detained,  and  who  shall  have  been  detained  for  an 
offence  against  the  Act,  shall  be  brought,  may,  on  confession  and  proof, 
convict.  The  4  &  5  Will.  IV.  c.  13,  repealed  so  much  of  the  last-men- 
tioned Act  as  imposes  certain  pecuniary  penalties  for  any  of  the  offences 
thereinafter  next  mentioned,  and  then  enacted,  that  any  subject  of  the 
king  discovered  to  have  been  within  the  distances  mentioned  in  the  former 
Act  on  board  any  vessel  from  which  part  of  the  cargo  has  been  thrown 
overboard  to  prevent  seizure,  &o.,  shall  upon  being  duly  convicted  of  any 
of  the  said  offences  befoi-e  any  two  justices  of  the  peace,  be  imprisoned 
for  a  term  mentioned ;  and  that  all  informations  and  convictions  before 
justices  of  the  peace,  and  warrants  of  justices  founded  on  such  con- 
victions shall  be  drawn  up  in  the  form  or  to  the  effect  in  the  schedule 
annexed  to  the  Act.     The  form  of  warrant  in  the  schedule  states,  that 

the  party  has  been  duly  convicted  before  two  justices  in  and  for 

of  having  [state  the  offence  as  in  the  information'],  without  fui-ther 
setting  out  the  jurisdiction.  A  warrant  under  stat.  4  &  5  Will.  IV. 
c.  13,  set  forth  that  P.  had  been  duly  convicted  before  two  justices  in 
and  for  the  county  of  Kent,  for  that  he  being  a  subject,  &c.,  was  found 
on  the  high  seas  within,  &c.,  of  the  coast  of  the  United  Kingdom,  to 
wit,  the  coast  of  the  county  of  Kent,  on  board  a  vessel  from  which 
part  of  the  cargo  had  been  then  and  there  thrown  overboard  to  prevent 
seizure,  and  that  P.  was  by  such  conviction  adjudged  by  the  justices  to 
be  imprisoned,  c&c.  On  habeas  corpus  the  warrant  of  commitment 
alone  was  returned.  The  court  held  the  prisoner  entitled  to  his 
discharge,  because,  first,  the  warrant  ought  to  show  a  good  conviction ; 
and  secondly,  because  the  justices  could  have  jurisdiction  only  by  the 
offence  being  committed  in  Kent,  or  by  its  being  committed  on  the 
high  seas,  and  the  offender  found  in  or  brought  to  Kent ;  the  stat. 
4  5;  5  Will.  IV.  C.13,  not  creating  a  new  offence,  or  altering  the  juris- 
diction, but  only  changing  the  punishment  and  the  words,  "  any  two 
justices"  being  applicable  only  to  justices  having  jurisdiction  by  the 
common  law,  or  under  the  statute,  and  therefore  the  conviction  as 
stated  in  the  warrant  did  not  show  jurisdiction,  and  was  therefore  bad. 
(In  the  matter  of  Peerless,  1  Q.  B.  143.) 

Must  Blow  there        It  must  show  that  the  offender  was  convicted  of  the  offence.    There- 

■was  a  conriction.  fore  where  one  was  brought  up  by  habeas  corpus,  and  the  warrant  was 
returned  in  the  following  form,  viz.,  "  receive  into  your  custody  the  body 
of  r.  E.  herewith,  &c.  brought  before  me  J.  S.  one  of  his  Majesty's 
justices,  &c.  by  J.  A,  constable,  and  charged  before  me,  on  the  oath  of 
M.  S.  for  being  a  rogue  and  vagabond  within  the  meaning  and  intent 
of  an  Act  (17  Geo.  II.)  &c.  for  that  the  said  F.  E.  on,  &c.  at  &c.  did 
unlawfully  use  a  certain  craft  to  deceive,  &c.  (setting  out  the  offence  of 
acting  as  a  fortune  teller)  contrary  to  the  statute  ;  him  the  said  F.  E. 
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therefore  safely  keep  in  your  custody,  &c."    The  court,  considering  3.  Mow  to  be 
this  as  a  commitment  by  way  of  punishment  and  not  for  safe  custody      framed. 

only,  were  unanimously  of  opinion  that  the  commitment  was  bad, 

because  it  only  stated  that  the  party  had  been  charged  with,  not  that 
he  had  been  convicted  of,  the  offence  imputed  to  him.  {R,  v.  Rhodes, 
4  T.  R.  220  ;  12  Hast,  78,  n.  ;  2  Inst.  52  ;  R.  v.  Cooper,  6  T.  B.  509.) 

The  commitment  wlien  on  a  conviction  should  correspond  in  every  suonia  cor- 
material  particular  with  the  conviction.  Though  the  conviction  may  respond  with 
be  correct,  yet  if  the  commitment  be  for  a  different  offence,  the  magis- 
trate would  be  liable  to  an  action  for  the  imprisonment,  &e.,  under  it. 
(Rogers  v.  Jones,  5  B.  di  R.  268  ;  3  B.  S  C.  409  ;  I  JB.  cfc  M.  129  ;  and 
see  Wickes  v.  Clutterhuck,  2  Bing.  483 ;  10  Moore,  63.)  But  it  is  suffi- 
cient if  the  commitment  state  the  offence  in  language  equivalent  to  that 
used  in  the  conviction  and  statute  upon  which  it  is  founded.  {Stamp  v. 
Sweetland,  8  Q.  B.  13.) 

And  if  the  warrant  is  simply  more  full  and  explicit  than  the  convio-  Need  not  state 
tion,  and  contains  words  that  might  have  been  well  omitted,  it  is  not  a  the  conviction  to 
variance  so  as  to  make  it  bad  on  that  account.     {Barnes  v.  White,    °'™' 
1  C.  B.  192.)    And  in  general  it  is  only  necessary  to  show  that  a  party 
has  been  convicted  of  some  specific  offence,  and  by  a  person  having 
competent  authority  for  that  purpose.     {Foley  on  Conv.  5th  ed.  326  ; 
R.  V.  Selps,  3  M.  S  &  331 ;  R.  v.  Rogers,  1  D.  <h  R.  166 ;  6  B.  &  R. 
773.) 

Where  a  defendant  was  committed  under  the  Malicious  Trespass  Act, 
(then  the  1  Geo.  IV.  c.  56,  and  now  the  24  &  25  Vict.  c.  97,  s.  62,)  and 
the  commitment  recited,  "that  one  M.  P.  had  made  complaint  to  the 
justice  that  he  had  lost  a  post  or  pale  out  of  his  fence,  and  that  he  had 
cause  to  suspect  and  did  suspect  that  G.  H.  on  whose  premises  the 
same  was  found,  did  cut,  spoil,  and  take  and  carry  away  the  same,  and 
that  the  said  G.  H.  did  not  appear  before  the  justice,  and  not  giving 
the  justice  any  satisfactory  account  how  she  came  by  the  post,  nor  pro- 
ducing the  party  of  whom  she  bought  it,  nor  any  credible  witness  to 
testify  the  sale,  she  was  therefore  by  him  committed,  'for  wilfully  and 
maliciously  carrying  away  the  same.'"  Per  Bailey,  J.,  "This  commit- 
ment is  clearly  bad  ;  the  charge  recited  is,  that  the  defendant  had  cut, 
spoiled,  and  taken  away  the  post,  and  the  justice  convicts  her  of  carrying 
it  away.  It  is  perfectly  consistent  with  the  statement  in  the  commit- 
ment that  somebody  else  may  have  cut  and  spoiled  the  post,  and  that 
she  might  have  carried  it  away,  which  is  no  offence  within  this  Act. 
Therefore,  as  she  is  convicted  of  no  offence,  she  must  be  discharged." 
{R.  V.  Harpur,  \  D.  &  R.  222  ;  1  D.  <k  R.  M.C.  67.) 

In  trespass  for  false  imprisonment  against  two  magistrates,  the 
defendants  gave  in  evidence  a  conviction,  under  the  7  &  8  Geo.  IV. 
c.  30,  s.  24,  of  the  plaintiff,  for  "unlawfully  and  maliciously  damaging," 
&o.,  a  quantity  of  rushes,  for  which  they  adjudged  the  plaintiff  to  pay 
the  sum  of  ten  shillings  as  a  reasonable  compensation,  and  six  shillings 
and  sixpence  for  costs,  and  in  default  of  immediate  payment,  the 
plaintiff  to  be  imprisoned  for  one  calendar  month,  unless  the  said  sums 
should  le  sooner  paid.  The  warrant  of  commitment  stated  the  offence 
to  be,  that  the  plaintiff  unlawfully  trespassed  on  land  in  the  occupation 
of  D.  Thomas,  and  cut  down  and  carried  away  a  quantity  of  rushes,  for 
which  offence  he  was  ordered  the  siim  of  ten  shillings  penalty,  and  the 
gaoler  was  ordered  to  detain  for  the  space  of  one  month,  or  until  he 
should  he  delivered  by  the  due  order  of  law :  it  was  held,  that  the  convic- 
tion sufficiently  supported  the  commitment.  {Daniell  v.  Philipps,  1  0. 
M.  <h  R.  662.)  As  to  commitment  for  non-payment  of  costs,  see  post, 
878. 

A  warrant  of  commitment  under  the  11  Geo.  II.  c,  19,  s.  4,  for  a 
fraudulent  removal  of  goods  by  a  tenant,  did  not  state  that  there  had 
been  a  complaint  in  writing  to  the  justices,  or  that  the  examination  of 
witnesses  was  upon  oath  ;  but  it  referred  to  the  order  of  the  justices 
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.  Sow  to  be    (for  payment  of  double  the  value  of  the  goods  removed)  in  which  those 
framed.        matters  were  stated  ;    this  was  held  sufficient,  and  the  justices  were 

'■ considered  not  liable  in  trespass.    {Coster  v.  Wilson,  Z  M.  S  W.411;  see 

ante,  871.) 

It  is  not  required,  therefore,  to  set  forth  the  evidence  or  the  facts  in 
detail ;  {JR.  v.  Walter,  8  Mod.  5  ;)  or  the  name  of  the  witness ;  and  if  by- 
mistake  a  wrong  name  is  mentioned,  as  that  of  the  witness  upon  whose 
oath  the  conviction  was  made,  it  is  surplusage,  and  may  be  disregarded. 
{Massey  v.  Johnson,  12  East,  67.) 

Where  a  commitment  is  directed  only  by  a  statute,  as  an  alternative 
punishment  for  want  of  a  sufficient  distress,  such  want  should  be 
noticed  in  the  commitment.  (See  B.  v.  Chandler,  1  Ld.  Raym.  545  ;  B. 
V.  Whitelock,  1  Slra.  263.)  And  now  see  the  forms  given  by  Jervis's  Act, 
(11  &  12_Vict.  c.  43,)  post,  and  tit.  "  Warrant,"  Yol.  V". 

The  time  during  which  the  defendant  is  to  be  imprisoned,  and  the 
manner  of  the  imprisonment,  must  be  stated  accurately,  and  according 
to  the  directions  of  the  law  or  statute  from  which  the  authority  to 
commit  is  derived,  and  in  this  respect  more  accuracy  is  required  than 
in  commitments  for  safe  custody.    {Aiite,  851.) 

Where  the  warrant  has  the  double  character  of  a  conviction  and 
commitment,  it  must  contain  an  adjudication  of  imprisonment ;  and  a 
mere  direction  to  constables  to  convey,  and  to  the  gaoler  to  keep,  is  not 
sufficient.  {Hammond's  case,  9  Q.  B.  92  ;  Geswood's  case,  i  E.<h  B.  952 ; 
23  L.  J.  M.  0.  35.) 

The  time  of  imprisonment  runs  from  the  date  of  the  gaoler  receiving 
the  prisoner  into  custody,  and,  therefore,  no  date  need  appear  in  order 
to  show  when  the  party  is  entitled  to  his  discharge.  {Re  Bawdier,  17 
L.  J.  Q.  B.  243,  ante,  854.) 

Where  a  statute  appoints  imprisonment,  but  limits  no  time  how  long, 
in  such  case  the  prisoner  must  remain  imprisoned  for  a  time  certain  at 
the  discretion  of  the  court.     {Dolt.  c.  170,  p.  410.) 

Under  thfe  Vagrant  Act,  (17  Geo.  II.  c.  5,  s.  7,  now  the  5  Geo.  IV. 
c.  83, "  Vagrants,'"  Vol.  V.,)  which  directed  the  offender  to  be  imprisoned 
till  the  next  sessions,  or  for  any  less  time,  as  the  justice  should  think 
proper,  a  commitment  ordering  the  party  to  be  detained,  not  for  any 
limited  time,  but  until  he  should  be  discharged  according  to  the  laws 
and  customs  of  this  realm,  was  held  bad.     {R.  v.  Hall,  3  Burr.  1636.) 

A  commitment  under  the  35  Eliz.  c.  2,  (which  empowers  a  justice  to 
inquire  into  certain  matters  and  commit  such  persons  as  refuse  to 
answer),  "till  discharged  by  due  course  of  law,"  was  held  bad. 
{Toxley's  case,  1  Salk.  351.)  And  so  in  a  case  where  magistrates  com- 
mitted for  a  contempt.  {R.  v.  James,  1  D.  <&  R.  559 ;  \I).  &  R.  M.  0. 
131  ;  b  B.S  A.  894 ;  and  see  Ex  parte  Leake,  Q  B.  &  G.  234.) 

A  commitment  by  the  Vice-Chancellor  of  Oxford,  stating  the  offefice 
to  be  carrying  goods  without  a  license,  and  oi-dering  the  party  to  remain 
in  custody  until  he  should  give  security  to  carry  no  more,  and  to 
observe  the  statutes  of  the  xiniversity  for  life,  was  adjudged  to  be 
illegal.  {R.  v.  Barnes,  2  Stra.  917.)  Where  the  justices  have  convicted 
and  adjudicated  imprisonment  for  one  offence,  upon  a  subsequent  con- 
viction for  another  offence  at  the  same  sitting,  and  fresh  adjudication 
of  imprisonment,  the  second  imprisonment  may  be  made  to  take  effect 
upon  the  termination  of  the  first  term  of  imprisonment.  {Reg.  v. 
Cuthuh,  36  L.  J.  M.  C.  70;  see  a7ite,  867.) 
Hard  labour.  If  a  statute  order  a  commitment  for  hard  labour,  it  must  be  so 

signified  in  the  commitment.     Where  a  statute,  besides  ordering  a 
commitment  to  prison,  adds  also,  "there  to  remain  and  be  corrected 
Whipping.  and  kept  to  hard  labour,"  the  correction  understood  is  by  whipping. 

(R.  V.  Hoseason,  14  East,  607.) 

Upon  a  complaint  against  a  servant  for  absenting  himself  from  his 
services,  made  under  the  4  Geo.  IV.  c.  34,  s.  3,  the  conviction  adjudged 
that  he  should  be  imprisoned  in  the  house  of  correction,  there  to  remain 
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and  he  held  to  hard  labour  for  one  month.    The  commitment  required    3.  How  to  be 
the  keeper  to  receive  him   into   custody,  there  to  remain  "and  be       framed. 

corrected"  and  held  to  hard  labour  for  one  month  :  (following  the  words   

of  the  20  Geo.  II.  c.  19,  s.  2 :)  it  was  held,  that  the  "  correction  "  therein 
mentioned  must  be  understood  to  mean  something  beyond  the  hard 
labour,  and  therefore  that  the  commitment  was  bad,  as  varying  in  this 
respect  from  the  conviction,  and  authorizing  a  punishment  not 
warranted  by  the  statute.     (Wood  y.Fenwich,  10  3f.  <h  W.  195.) 

Where  a  man  is  committed  for  any  crime  at  common  law  or  by 
statute  for  which  he  is  punishable  by  indictment,  he  is  to  be  committed 
till  discharged  by  due  course  of  law  ;  but  when  it  is  in  pursuance  of  a 
special  authority,  the  terms  of  the  commitment  must  be  special,  and 
exactly  pursue  that  authority.  {Ex  parte  Besset,  6  §.  -B.  481 ;  Mash's 
case,  2  W.  SI.  804.)  A  commitment  of  a  foreigner  under  the  Conven- 
tion Act,  (6  <fc  7  Vict.  c.  75,)  "until  he  be  discharged  by  due  course  of 
law,"  is  therefore  bad.     {Ea;  parte  Besset,  uhi  sup.) 

So  if  he  be  authorized  to  be  committed  till  the  payment  of  a  penalty,  statement  and 
or  the  performance  of  some  other  act,  the  condition  must  be  distinctly  condition  of 
expressed,  and  such  as  is  authorized.     It  ought  to  be  for  imprisonment  discharge, 
until  he  has  paid  the  penalty. 

A  commitment  reciting  that  the  defendant  had  been  convicted  by  the  jj^jj  ^^ 
College  of  Physicians  and  fined  twenty  pounds,  and  was  thereby  com-  distinctly 
mitted  to  gaol  "  till  he  should  be  delivered  by  the  said  college  or  other-  e^Preased. 
wise  by  due  course  of  law,"  was  held  bad,  as  being  too  general,  and  not 
sufficiently  ascertaining  whether  the  commitment  was  a  distinct  punish- 
ment, or  merely  for  enforcing  the  fine.     {Dr.  Oroenvelt's  case,  1  Ld. 
Rayra.  213.) 

Where  justices  committed  the  late  overseer  of  a  parish,  under  17 
Geo.  II.  c.  38,  upon  a  conviction  (on  the  complaint  of  the  succeeding 
overseers)  for  neglecting  and  refusing  to  deliver  over  a  certain  book 
belonging  to  the  parish,  called  "  The  Bastardy  Ledger,"  and  committed 
him,  in  pursuance  of  their  adjudication,  "  until  he  should  have  yielded 
up  aU  and  every  the  books  concerning  his  said  office  of  overseer  belong- 
ing to  the  parish,"  the  court  held  the  commitment  void  in  toto,  for 
which  the  magistrates  might  -be  sued  in  trespass  for  false  imprisonment, 
although  the  conviction  had  not  been  quashed.  {Groome  v.  Forrester,  5 
M.  <h  IS.  314,  noticed  more  fully,  "Poor,"  Vol.  IV.;  and  see  Eoc  parte 
Leake,  9  B.  <6  C.  234 ;  3  T.  &  J.  46,  as  to  a  commitment  by  commis- 
sioners of  bankrupts.) 

In  a  case,  however,  where  a  collector  of  the  parish  rates  was  com- 
mitted to  the  county  gaol  by  warrant  of  two  justices,  upon  complaint 
made  against  him,  for  that  he,  having  been  duly  appointed  collector  of 
the  rates  for  the  parish  of  Richmond,  pursuant  to  statute  25  Geo.  III. 
c.  41,  refused  to  account  and  pay  over  the  monies  collected  by  him  by 
virtue  of  the  Act  to  W.  S.,  the  person  duly  authorized  to  receive  them  ; 
and  the  justices  adjudged  that  he  should  be  committed  to  the  gaol, 
there  to  remain  without  bail  or  mainprize,  until  he  should  have  made 
a  true  and  fair  account,  and  until  such  money,  as  upon  tlie  said  account 
shall  appear  to  be  remaining  in  his  hands,  should  be  paid  by  him  or  his 
sureties  to  W.  S.,  and  they  required  the  keeper  of  the  gaol  to  receive 
and  safely  keep  him  until  he  should  be  discharged  by  due  course  of 
law,  and  because  the  warrant  directed  that  he  should  be  detained 
"  until  he  was  discharged  by  due  course  of  law,"  a  habeas  corpus  was 
obtained  on  the  ground  of  the  warrant  being  void ;  the  cases  of  Yoxley, 
(1  Salic.  351 ;  1  Ld.  Raym.  100,)  Bracy,  (1  Ld.  Baym.  99,)  Hollingshead, 
(2  Ld.  Baym.  851,)  and  Baldwin  v.  Blackmore,  (1  Burr.  602,)  having 
been  cited,  Lord  Ellenborough,  C.  J.,  after  the  argument  of  the  case, 
said,  "If  there  was  uncertainty  on  the  face  of  the  commitment,  I  should 
have  agreed  with  the  argument ;  but  coupling  the  premises  with  the 
conclusion,  is  it  not  in  effect  the  same  as  if  the  warrant  had  directed 
the  gaoler  to  detain  the  party  until  he  had  accounted  ?    We  must  read 
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the  warrant  as  if  the  ma^strates  had  in  the  conclusion  recited  over 
again  the  adjudication."  M  per  Le  Blanc,  J.,  "  Some  precise  authority 
should  be  shown  to  justify  the  court  in  adopting  the  objection  made  to 
this  warrant.  When  the  party  has  accounted  and  paid  over  the  money, 
he  will  be  entitled  to  be  discharged  by  due  course  of  law."  The 
prisoner  was  remanded.     (Ex  parte  Goff,  Z  M.  &  S.  203.) 

But  if  a  man  be  committed  in  execution  for  non-payment  of  two 
sums,  one  of  which  is  not  due,  the  warrant  of  commitment  is  bad  for 
the  whole;  {Ex,  parte  Addis,  I  B.  &  0.  90;  2  B.  dh  B.  167;)  when  other- 
wise, see  Morgan  v.  Brown,  4  A.d;  K  51Q;  Skinqley  v.  Surridqe,  11  M. 
&  W.  503.  '  J  a 

Where  a  party  was  committed  as  the  reputed  father  of  a  bastard 
child,  "  until  he  should  pay  the  sum  due  and  legal  accustomed  fees,  or 
until  he  should  be  otherwise  delivered  by  due  course  of  law,"  the 
commitment  was  held  bad,  the  commitment  not  having  been  authorized 
by  the  49  Geo.  III.  ^.  68,  s.  3.     {Rohson  v.  Spearman,  Z  B.  &  A.  493.) 

A  warrant  of  commitment  of  a  party  in  default  of  his  finding  sureties 
to  keep  the  peace  is  bad  when  made  "  until  he  shall  find  sureties,  or 
shall  be  discharged  by  due  course  of  law,"  for  not  defining  the  limit  of 
time  during  which  the  party  stands  committed  in  default  of  sureties. 
{Prickett  v.  Gratrex,  8  Q.  B.  1020.) 

Where  the  plaintiff  was  summoned  before  two  ma,gistrate3  on  a 
charge  of  bastardy,  and  at  the  hearing  received  a  verbal  order  to  pay 
the  sum  of  one  shilling  aud  sixpence  weekly  for  the  support  of  the 
child,  and  at  the  same  time  the  magistrate  signed  and  sealed  two 
papers,  intended  to  be  orders  and  exact  copies  of  each  other,  one 
of  which  they  delivered  to  the  plaintiff,  and  the  other  to  the  church- 
wardens. In  the  paper  delivered  to  the  plaintiff,  they,  by  mistake, 
ordered  the  mother  of  the  child,  instead  of  the  plaintiff,  to  pay  the  sum 
of  one  shilling  and  sixpence  weekly.  In  the  paper  which  was  handed 
to  the  churchwardens  the  plaintiff  was  ordered  to  pay  that  sum. 
It  did  not  appear  which  paper  was  first  signed  and  sealed.  The  plain- 
tiff was  served  with  the  latter  paper ;  and,  on  his  refusal  to  pay  the 
weekly  sum,  the  defendant,  on  production  of  the  order  handed  to  the 
churchwardens,  committed  the  plaintiff  to'prison  :  it  was  held,  that  the 
defendant  was  justified  in  so  doing,  the  order  produced  before  him 
being  valid  on  the  face  of  it ;  and  therefore  that  trespass  would  not  lie. 
XWilMns  V.  Hemsworth,  3  iV.  eg  P.  55 ;  T  A.  &  H.  S07.) 

Three  magistrates,  acting  under  5  &  6  Will.  IV.  c.  76,  s.  60,  com- 
mitted the  crier  of  the  borough  of  E.  to  the  county  gaol,  until  he  should 
deliver  up  the  bell,  which  was  stated  in  the  conviction  and  commitment 
to  be  the  property  of  the  council  of  the  borough.  This  conviction  was 
afterwards  quashed  on  appeal:  held,  that  the  magistrates  had  jurisdic- 
tion to  convict ;  and,  there  being  nothing  on  the  face  of  the  conviction 
to  make  it  void,  that  trespass  would  not  lie  against  the  magistrates. 
{Baylis  V.  Strickland,  1  Scott,  N.  R.  540.) 

If  the  commitment  be  till  payment  of  a  penalty,  the  sum  must  be 
stated  and  fixed.  Thus,  a  conviction  and  commitment  for  a  forcible 
entry, "  there  to  remain  till  they  shall  have  paid  a  fine  to  the  king,"  the 
justices  not  having  assessed  any  fine,  was  held  to  be  bad.  (jB.  v.  Blwdl, 
2  Ld.  Raym.  1575  ;  Stra.  794.) 

So  under  the  6  Geo.  I.  c.  16,  s.  1,  which  empowers  a  justice  to  commit 
till  the  penalty  and  charges  are  paid,  a  commitment  for  nine  months, 
or  until  the  sum  of  fifteen  pounds,  "  together  with  the  charges  previous 
to  and  attending  the  conviction  shall  be  paid,"  was  held  bad,  for 
want  of  ascertaining  the  exact  sum  by  the  payment  of  which  the 
defendant  might  be  released.  [R.  v.  Kail,  Coiep.  60.)  And  see  a  case 
on  the  commitment  of  a  toll-keeper  for  refusing  to  accoimt.  {R.  v. 
Catherall,  Fitzg.  266.) 

So,  where  a  conviction  took  place  on  the  Stage  Coach  Act,  50 
Geo.  III.  c.  48,  (now  repealed,)  and  the  commitment  recited  the  convic- 
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tion,  from  wHch  it  appeared  the  defendant  had  been  committed  by  the 
justices  for  three  months,  "  unless  before  that  time  he  pays  the  sum  of 
six  pounds,  together  with  the  expenses  of  the  warrant,  viz.,  the  sum  of 

shillings,"  without  expressing  the  sum  which  he  was  to  pay  for 

the  expenses,  the  court  held  the  commitment  bad  on  that  account,  for 
the  defendant  could  not  know  on  what  terms  he  might  be  discharged, 
and  the  gaoler  was  equally  in  the  dark.  The  conviction  and  commit- 
ment should  have  ascertained  precisely  what  sum  for  expenses  the 
defendant  was  to  pay.  (R.  v.  Papie,  4  D.  (h  R.  12  ;  1  D.  <&  B.  M.  0.  67; 
M.  V.  Rogers,  5  B.  S  A.  773  ;  1  S.  S  R  M.  O.  59.) 
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By  the  11  &  12  Vict.  e.  43,  s.  18,  where,  in  cases  of  summary  convic- 
tions or  orders  within  the  11  &  12  Vict.  c.  43,  the  justice  or  justices 
have  awarded  costs  to  either  party,  the  sums  allowed  for  costs  shall  be 
specified  in  the  conviction  or  order  of  dismissal,  as  the  case  may  be. 

The  18th  section  of  the  11  &  12  Vict.  c.  43,  only  gives  power  to 
commit  a  defendant  upon  non-payment  of  costs,  where  the  special  Act 
is  silent  as  to  costs,  and  where  such  commitment  is  intended  in  the 
special  Act  as  a  means  of  enforcing  the  payment  of  a  penalty  or  sum  of 
money,  and  not  where  it  is  intended  in  lieu  of  it.  (See  Beg,  v.  Barton, 
13  §.  B.  389 ;  but  see  11  &  12  Vict.  c.  43,  s.  24,  ante,  866.) 

But  whei'e  the  conviction  was  in  a  penalty  of  two  pounds  and  costs,  Signing  warrant 
or  two  months'  imprisonment  with  hard  labour,  and  the  conviction  and  "i  Wank, 
warrant  of  commitment  were  subsequently  drawn  up  by  the  magistrate's 
clerk,  and  signed  by  the  justices,  blanks  being  left  for  the  amount  of 
costs,  and  this  amount  was  inserted  by  the  clerk  after  the  signatures  of 
the  justices  had  been  affixed,  the  warrant  of  commitment  was  held  valid, 
though  the  signing  the  warrant  in  blank  was  irregular.  It  was  an 
erroneous  exercise  of  jurisdiction,  and  not  an  excess.  {Bott  v.  Aohroyd, 
28  L.  J.  M.  C.  207.) 

The  form  of  a  commitment  for  costs,  in  default  of  a  sufficient  distress, 
is  given  by  the  18  Geo.  III.  c.  19.     (See  poU,  "  Costs.") 

A  commitment  for  payment  of  two  sums  of  money,  one  of  which  was  For  two  auma. 
not  due,  was  held  bad  altogether,  though  as  to  one  of  the  sums  it  was 
correct.     (Bx  parte  Addis,  S  D.  &  R.  167 ;   1  5.  c&  0.  90 ;  and  see 
Gof's  case,  3  M.  S  S.  203.) 

Before  the  12  &  13  Vict.  c.  14,  the  justices  had  no  power  to  award 
costs  on  a  distress  for  poor  rates.  And,  therefore,  where  a  party  owed 
seventeen  pounds  nineteen  shillings  and  sixpence  for  certain  poor  rates, 
an  application  was  made  to  two  magistrates  to  compel  him  to  pay  these 
rates ;  they  thereupon  granted  a  warrant  to  distrain  upon  his  goods 
and  effects  to  the  amount  of  eighteen  pounds  five  shillings  and  sixpence, 
being  the  amount  of  the  rates,  and  the  additional  sum  of  six  shillings 
for  costs  incurred  in  these  proceedings,  and  in  default  of  distress'  ha 
was  committed  "  until  payment  of  the  said  sum."  The  justices  had  no 
power  to  include  the  costs,  and  the  commitment  was  held  bad.  (Clark 
v.  Wood,  2  Hxck  395.)  But  in  Skirvghy  v.  Surridge,  (11  M.  &  W.  503,) 
the  warrant  of  distress  specified  the  sum  due  for  the  poor  rate,  and 
also  that  claimed  for  costs,  which  latter  claim  was  illegal,  but  goods 
only  were  sold  in  respect  of  the  sum  legally  due,  and  accordingly 
the  distress  was  considered  to  be  lawful. 

A  statutory  conviction  of  A.  and  B.  for  an  offence  several  in  its  where  several 
nature,  (as  an  assault  under  statute  9  Geo.  IV.  c.  31,)  adjudging  that  offenders, 
they,  the  said  A.  and  B.,  for  their  said  offence,  do  forfeit  the  sum  of,  &&, 
and  in  default  of  payment,  be  imprisoned  for  the  space  of,  &c.,  is  bad, 
inasmuch  as  the  penalty  ought  to  be  imposed  on  the  parties  severally, 
and  not  jointly.  And  a  party  committed  under  such  a  conviotioa  may 
recover  in  trespass  against  the  committing  magistrate.  (Morgan  v. 
Brown,  4  A.  <&  H.  515  ;  6  J^.  S  M.  56.) 

So  where  a  conviction  under  the  Game  Act,  (1  &  2  Will.  IV.  c.  32, 
s.  30,)  of  four  men  for  a  trespass  in  pursuit  of  game,  adjudged  "  each  of 
them  for  their  said  offence  "  to  forfeit  and  pay  the  sum  of  two  pounds 
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each,  to  be  applied  according  to  law,  and  also  to  pay  the  prosecutor 
(naming  him)  the  sum  of  four  shillings  each  for  his  costs  in  this  behaK, 
and  if  "  the  said  severed  sums "  be  not  paid  on  or  before  the  10th  of 
November  instant,  adjudged  "  each  of  them  so  making  default  to  be 
imprisoned  for  one  mouth,  unless  the  said  several  sums  "  and  the  costs, 
&c.,  of  conveying  each  of  them  so  making  default  to  the  common  gaol, 
shall  be  sooner  paid,  it  was  held  that  the  meaning  of  this  language  was 
that  each  defendant  was  to  be  imprisoned  untU  he  had  paid  the  penalty 
and  the  costs  of  conveying  to  gaol  not  only  himself  but  all  the  other 
persons  convicted,  and  that  as  this  imposed  a  larger  obligation  than 
was  imposed  by  the  1  &  2  Will.  IV.  c.  32,  and  the  11  &  12  "Vict.  c.  43, 
s.  23,  the  conviction  was  bad,  and  if  acted  upon,  the  commitment 
thereunder  would  be  bad  also.  (Reg.  v.  Cridland,  7  E.  S  B.  853 ;  27 
L.  J.  M.  C.  28.) 

It  is  not  necessary  expressly  to  state  to  whom  the  payment  of  the 
penalty  or  costs  should  be  made.     (See  B.  v.  Rogers,  \  D.  <&  R.  \bQ ;  1 

D.  &  JR.  59  ;  5  B.  <h  A.  773.)  It  seems,  however,  that  it  must  appear 
from  some  part  of  the  commitment,  who  is  the  party  entitled  to  the 
penalty,  and  at  all  events  it  is  better  that  it  should.  (See  R.  v.  Helps, 
3  M.  &.  8.  331.) 

Where  costs  were  ordered  by  the  quarter  sessions  to  be  paid  to  the 
party  to  an  appeal  instead  of  to  the  clerk  of  the  peace  for  him,  as 
directed  by  the  11  &  12  Vict.  c.  43,  s.  27,  it  was  held  to  be  mere 
erroneous  procedure,  and  not  a  defect  in  jurisdiction.     {B.  v.  Birmey,  1 

E.  S  B.  810.)  But  under  the  27th  section  of  the  now  repealed  Act  9 
Geo.  IV.  c.  31,  by  which  justices  were  empowered  to  convict  of  an 
assault  upon  complaint,  and  the  offender  upon  conviction  before  them, 
was  to  pay  such  sum,  not  exceeding  five  pounds,  as  should  to  them 
appear  meet,  which  sum  was  to  be  paid  to  some  one  of  the  overseers  of 
the  poor,  or  to  some  parish  officer  of  the  parish  in  which  the  offence 
was  committed,  to  be  by  such  overseer  or  officer  paid  over  to  the 
general  use  of  the  rate  of  the  county  in  which  such  parish  should  be 
situate,  it  was  held  that  a  conviction  which  ordered  the  party  convicted 
to  pay  the  fine  to  the  treasurer  of  the  couuty  was  bad,  and  the  magis- 
trates liable  to  an  action  of  trespass  at  the  suit  of  the  party  imprisoned 
under  it.     {Ckaddoch  v.  Wilbraham,  5  G.  B.  643  ;  17  L.  J.  M.  G.  79.) 

As  regards  the  date  of  the  commitment,  see  ante,  870.  And  it  seems 
that  if  not  issued  too  soon,  it  is  not  bad  because  it  is  dated  too  soon. 
{Newman  v.  Hardwicke,  Z  N.  &  P.  368.) 

If  the  commitment  in  execution  be  bad  in  part,  it  is  bad  for  the 
whole.  (Ex parte  Addis,  supra;  Morgan  v.  Brown,  supra;  Ooff's  case, 
S  M.  S  S.  203.)  Unless  the  statute  allows  the  magistrate  to  amend  the 
commitment.  A  party  convicted  in  a  penalty  under  an  Act  against 
smuggling,  (3  &  4  Will.  IV.  c.  53,)  was  committed  to  gaol  by  warrant 
of  the  convicting  justices  till  he  should  pay  the  forfeiture.  The  Act 
(s.  90)  empowers  justices  to  amend  any  such  conviction  or  warrant  of 
commitment,  whether  before  or  after  conviction.  Four  days  after  the 
committal,  the  warrant  (which  was  defective  in  point  of  law)  was 
withdrawn  from  the  gaoler's  possession,  and  another  substituted  ;  it  did 
not  appear  by  whom.  The  second  warrant  was  of  the  same  date,  and 
signed  and  sealed  in  the  same  names  as  the  first,  and  did  not  materially 
vary  from  it,  except  that  in  the  recital  of  the  conviction  certain  cordage 
was  said  to  be  adapted  for  "  slinging  "  casks,  instead  of  "  slinging  or 
sinking,"  and  the  name  of  the  place  at  which  the  party  was  said  to 
have  been  detained  for  his  offence  was  altered.  The  above  facts,  and 
copies  of  the  warrants  being  returned  on  certiorari  and  habeas  corpus, 
held,  that  the  court  could  not  presume,  either  from  the  facts  returned 
or  from  the  warrants,  that  the  second  warrant  was  substituted  by  the 
justices,  as  an  amendment  of  the  first,  in  pursuance  of  the  authority 
given  them  by  the  Act.  The  prisoner  was  discharged.  {In  the  matter 
ofElmy  and  Sawyer,  3  N.  ct-  M.  733 ;  I  A.  S  E,  843.)    In  this  case  the 
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gaoler  expressly  returned  that  he  did  not  know  from  what  source  the    3.  How  to  he 
amended  warrants  came,  and  the  court,  therefore,  could  not  presume      framed. 

that  they  came  from  the  convicting  justices,  or  that  it  was  intended  by    

them  as  an  amendment  of  the  first ;  but  in  Re  Phipps,  (11  W.  R.  730, 
Q.  B.,)  the  court  presumed  from  the  identity  of  the  names  of  the 
justices  signing  and  sealing  the  second  warrant,  and  the  manner  in 
which  it  came  to  the  gaoler,  that  it  was  intended  as  a  substitute  for  the 
first  warrant.  Also  in  Re  Smith,  (3  H.  S  N.  227  ;  27  L.  J.  M.  G.  186,) 
the  gaoler  averred  in  his  return  that  the  second  warrant  was  intended 
as  a  substitute  for  the  first ;  and  it  was  not  considered  necessary  that 
there  should  be  any  statute  to  allow  of  the  amendment  of  a  bad  war- 
rant by  a  second  one.     {Re  Smith,  uhi  sup. ;  Re  Phipps,  ubi  sup.) 

Where  a  prisoner  is  delivered  to  a  gaoler  under  a  warrant  of  commit-  Should  be  sealed. 
ment  not  sealed,  the  justices  who  made  that  warrant  may  substitute 
for  it  another  warrant  duly  sealed,  which  warrant  will  be  a  good 
answer  to  a  rule  for  a  writ  of  habeas  corpus,  though  the  second  warrant 
was  not  made  out  till  after  the  rule  had  been  obtained,  and  served  upon 
the  gaoler.     {Re  Phipps,  11  W.  R.  730.) 

And  if  a  good  warrant  of  commitment  is  substituted  for  a  bad  one, 
and  be  delivered  to  the  gaoler  before  the  issuing  of  a  writ  of  habeas 
corpus,  or  at  any  time  before  service  of  the  writ  on  the  gaoler,  he  may 
make  a  good  return  to  the  writ  by  setting  forth  both  warrants.  {Re 
Smith,  ZH.&N.  227  ;  27  £.  J.  M.  0.  186  ;  Re  Phipps,  11  W.  R.  Q.  B. 
730.) 

It  is  a  general  rule  that  if  a  warrant  of  commitment  in  execution  on  Defects  when 
a  conviction  manifestly  defective  on  the  face  of  it,  shows- that  there  has  «™ed. 
been  a  conviction,  the  court  will  not  notice  the  defect  until  the  convic- 
tion is  returned  into  court,  and  if  the  conviction  be  right,  the  defects  in 
the  commitment  wiU  be  cured,  provided  the  latter  show  the  like  offence 
as  is  stated  in  the  conviction ;  (JS.  v.  Taylor,  1  B.  &  R.  622 ;  Z  D.&  R. 
M.  G.  491 ;  ante,  875  ;)  but  the  commitment  and  conviction  must  con- 
nect themselves.     {Rogers  v.  Jones,  3  B.  S  G.  409  ;  ante,  875.) 

Where  an  Act  provided  that  no  warrant  of  commitment  for  an 
offence  against  that  Act  should  be  held  void  by  reason  of  any  defect  in 
such  warrant,  provided  it  be  alleged  that  the  party  committed  had 
been  convicted  of  such  an  offence,  and  provided  it  should  appear  to  the 
court  or  judge  before  whom  such  warrant  is  returnedthat  such  convic- 
tion proceeded  upon  good  and  valid  grounds  ;  if  an  objection  is  taken  to 
the  warrant  on  the  face  of  the  proceedings,  it  rests  with  those  who 
would  support  the  conviction  to  show  that  there  were  good  and  valid 
gi-ounds  for  it,  and  their  proper  course  is  to  bring  up  the  depositions  by 
certiorari.  { Van  Boven's  case,  9  Q.  B.  669 ;  see  also  Baniell  v.  Phillips, 
1  G.  M.S  R.  662 ;  and  the  consolidated  statutes  24  &  25  Vict.  c.  96, 
s.  Ill ;  c.  97,  s.  69 ;  c.  100,  s.  72.) 

Formerly,  if  the  commitment  were  void  on  the  face  of  it,  an  action  Consequences  of 
for  false  imprisonment  will  lie  against  the  magistrates  making  the  defect. 
same,  and  this  although  the  conviction  be  not  quashed.     (See  Groome 
V.  Forrester,  5  M.S  S.  314  ;  Rogers  v.  Jones,  5  B.  db  B.  268  ;  3B.S  C. 
409 ;  \  R.&M.  129  ;  Wiches  v.  GlutterbuoJc,  2  Ring.  483 ;  10  Moore,  63 ; 
"Justices,"  Vol.  III.;  and  the  cases,  ante,  872,  et  seq.) 

Now  by  11  &  12  Vict.  c.  64,  s.  2,  no  such  action  shall  be  brought  for 
anything  done  under  such  conviction  or  order  until  after  such  convic- 
tion shall  have  been  quashed,  either  upon  appeal  or  upon  application  to 
her  Majesty's  Court  of  Queen's  Bench. 

Besides  this,  if  the  commitment  be  void,  the  party  may  obtain  his 
discharge  by  habeas  corpus.    (See  "Habeas  Gorpus,"  Vol.  II.) 
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As  to  the  mode  of  executing  a  warrant  of  commitment,  see  in  general, 
"Warrant,"  Vol.  V. 

A  warrant  of  commitment  for  a  penalty  may  not  be  executed  on  a 
Sunday.  (29  Car.  II.  c  7,  s.  6 ;  Eggington  v.  Mayor,  Sc,  of  lAchfield,  2 
E.  <&  B.  717 ;  23  Z.  J.  Q.  B.  41  -.tE-S  B.  100 ;  B.  v.  Myers,  1  T.  B. 
265.) 

The  observations  already  made,  ante,  854  to  856,  as  to  the  expenses 
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V.  Bmiiaxit  of  ^tisonec. 

A  commitment  in  execution  does  not,  like  a  commitment  for  safe 
custody,  in  any  case  admit  of  bail.  (See  Anon.  11  Mod.  45 ;  Anon, 
id.  52.) 

And  although  a  right  of  appeal  be  given  by  statute  to  the  next 
sessions,  which  may  not  be  till  after  the  term  of  imprisonment  has 
expired,  (as  is  the  case  with  the  present  Vagrant  Act,  5  Geo.  IV.  c.  83, 
s.  11,)  yet  after  a  commitment  by  one  justice,  it  is  not  competent  for 
others  to  discharge  the  defendant  upon  his  appealing  to  the  next 
sessions,  and  giving  bail  to  prosecute  that  appeal.  {B.  v.  Brooke,  2  T.  B. 
190.) 

It  is  said  in  Bait.  c.  170,  p.  410,  that  upon  the  defendant's  finding 
sureties  for  payment  of  the  fine,  he  ought  to  be  discharged ;  but  this 
seems  very  questionable. 

Under  statute  17  Geo.  III.  c.  56,  ss.  1,  2.  20,  22,  two  justices  may 
convict  and  sentence  to  imprisonment ;  and  the  party  convicted  may 
appeal  to  sessions,  giving  notice  to  the  justices  at  the  time  of  conviction, 
and  at  the  same  time  entering  into  recognizance  with  sufficient  sureties 
to  try  the  appeal  and  abide  the  judgment  at  sessions  ;  but  if  he  do  not 
at  such  time  enter  into  such  recognizance,  the  convicting  justices  are  to 
commit  him  till  the  sessions,  unless  such  recognizance  be  sooner 
entered  into,  and  are  to  transmit  the  conviction  to  the  sessions ;  and 
the  sessions,  on  proof  of  notice  of  appeal,  and  on  receiving  the  convic- 
tion, are  to  hear  the  appeal;  and  if  the  conviction  be  affirmed,  the 
party  is  to  suffer  the  punishment  originally  adjudged,  the  time  of 
imprisonment,  if  inflicted,  being  computed  from  the  time  of  afi^rmanee, 
unless  the  party  has  been  imprisoned  under  the  original  conviction,  in 
which  case  the  time  for  which  he  has  been  so  confined  is  to  be  included 
in  the  order  of  confirmation.  A  party  convicted  by  two  justices,  and 
sentenced  to  eleven  weeks'  imprisonment,  gave  notice  of  appeal,  and 
was  committed  for  not  entering  into  recognizance.  By  the  practice  of 
sessions,  the  appeal  is  to  be  entered,  and  the  order  for  hearing  it 
obtained,  by  the  party  disputing  the  conviction.  The  party  not  having 
entered  the  appeal,  the  sessions  discharged  him.  The  Court  of  Queen's 
Bench  held,  that  the  convicting  magistrates  had  no  longer  power  to 
commit  in  execution  of  the  conviction ;  or  that,  at  any  rate,  no  man- 
damus should  be  granted  to  compel  them  to  do  so.  (B.  v,  Twvford  5 
A.&E.^ZO.)  V  a/      , 

If  the  commitment  be  until  payment  of  a  certain  fine  or  penalty,  it 
follows  as  of  course  that  the  party  is  to  be  set  at  liberty  immediately  on 
payment  or  tender  thereof     {Paley  on  Conv.  338,  5th  ed,) 

By  the  11  &  12  Vict.  c.  43,  s.  28,  in  all  cases  where  any  person  shall  be 
imprisoned  (under  that  Act)  for  non-payment  of  any  penalty  or  other 
sum,  he  may  pay  or  cause  to  be  paid  to  the  keeper  of  the  prison  in 
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which  he  shall  be  so  imprisoned  the  sum  in  the  warrant  of  commitment 

mentioned,  together  with  the  amount  of  the  costs,  charges,  and  expenses   

(if  any)  therein  also  mentioned,  and  the  said  keeper  shall  receive  the 
same,  and  shaU  thereupon  discharge  such  person  if  he  be  in  his  custody 
for  no  other  matter. 

By  s.  31,  if  any  person  committed  to  prison  upon  any  conviction  or 
order  (within  that  Act)  for  non-payment  of  any  penalty,  or  of  any  sum 
thereby  ordered  to  be  paid,  shall  desire  to  pay  the  same,  and  costs, 
before  the  expiration  of  the  time  for  which  he  shall  be  so  ordered  to  be 
imprisoned  by  the  warrant  for  his  commitment,  he  shall  pay  the  same 
to  the  gaoler  or  keeper  of  the  prison  in  which  he  shall  be  so  im- 
prisoned, and  such  gaoler  or  keeper  shall  forthwith  pay  the  same  to 
the  clerk  of  the  justices  issuing  such  warrant,  by  whom  the  same  is  to 
be  paid  over  to  the  persons  entitled  by  the  statute  under  which  the 
information,  &e.,  was  laid. 

Where  an  ofilcer,  after  a  tender  of  the  penalty,  persisted  in  conveying 
a  person  to  gaol,  insisting  also  upon  payment  of  a  further  sum,  indorsed 
by  the  justice  on  the  warrant  of  commitment,  under  the  name  of  costs, 
he  was  held  liable  to  an  action  for  false  imprisonment.  (Smith  v. 
Sibson,  1  Wils.  153.) 

The  commitment  remains  in  force  until  it  be  executed,  so  long  as  How  long 
the  magistrate  who  made  it  is  living.    ("  Warrant,"  Vol.  V.)  ^^"aiit  in  force. 

If  the  commitment  be  void,  the  party  may  obtain  his  discharge  on 
habeas  corpas.    (See  "  Habeas  Corpus,"  Vol.  II.) 

The  conuuitment  of  a  witness  for  refusing  to  give  evidence  under  the 
11  &  12  Vict.  cc.  42,  43,  is  for  a  time  not  exceeding  seven  days,  unless 
in  the  meantime  he  consent  to  be  examined  and  answer  concerning  the 
premises. 


VI.  dFoms. 

To  the  constable  of  ,  and  to  the  keeper  of  the  [home  of  correction]^ 

at  ,  in  the  said  [courttyl  of 

WHEREAS  A.  B.  was  lately  charged  before  the  undersigned  [one']  of  her 
Majesty's  justices  of  the  peace  in  amdfor  the  said  [county]  of  ,for  thai 

[dc,  as  in  the  summons]  j  and  it  having  been  made  to  appear  to  [me],  upon  oath, 
that  E.  P.,  of  ,  was  likely  to  give  material  evidence  for  the  prose- 

cution, [I]  dvl/y  issued  [my]  summons  to  the  said  E.  F.,  requiring  him  to  be  and 
appea/r  before  [me]  on  ,  at  ,  or  before  such  other  justice  or 

justices  of  the  peace  as  should  then  be  there,  to  testify  what  he  should  know  concern- 
ing the  said  eha/rge  so  made  against  the  said  A.  B.  as  aforesaid;  and  the  said 
E.  F.  now  appearing  before  [me],  [or  being  brought  before  [me]  by  uirtue  of  a 
warrant  in  that  behalf,  to  testify  as  aforesaid^  and  being  required  to  make  oath 
or  aff/rmation  as  a  witness  in  that  behalf,  hath  now  refused  so  to  do,  [or  being  duhj 
sworn  as  a  witness,  doth  now  refuse  to  answer  certain  questions  concerning  the 
premises  which  aire  here  put  to  him,]  without  offering  any  just  excuse  for  such 
his  refusal :  These  are  therefore  to  command  you,  the  said  constable,  to  take  the 
said  E.  P.,  and  him  safely  to  convey  to  the  [house  of  correction],  at  ,  in  the 

[comity]  aforesaid,  a/nd  there  deliver  him  to  the  said  keeper  thereof,  with  this 
precept ;  amd  [I]  do  hereby  command  you,  the  said  keeper  of  the  said  {house  of 
correction],  to  receive  the  said  E.  F.  into  your  custody  in  the  said  [house  of 
correction],  amd  him  there  safely  keep  for  the  space  of  days  for  the  said 

contempt,  unless  he  shall  in  the  meantime  consent  to  be  exa/mined  and  to  answer 
concerning  the  premises ;  and  for  your  so  doing  this  shall  be  your  sufficient 
warrant. 

Cfwen  under  my  hand  amd  seal  this  day  of  ,  in  the  year 

of  ow  Lord  ,at  ,  in  the  [county]  aforesaid. 

J.  iS.  (l.  s.) 


(1.)  Warrant  of 
commitmeut  of  a 
witness  for 
refusing  to  be 
sworn  or  give 
evidence  as  to 
indictable 
offences  (11  &  12 
Vict.  c.  42, 
Soiled.  (L.  4.).) 


L  I;  L  2 


884 
6.  Forms. 


(2.)  Commitment 
of  witness  for 
refusing  to  enter 
into  the  recog- 
nizance (11  &,  12 
Vict.  0.  42, 
Sched.  (P.  1.).) 


Olommitmettt  tit  SEiecuttott. 


[S.  VI- 


To  the  constable  of  ,  and  ihe  Tceeper  of  the  [home  of  eoirection], 

at  ,  in  the  said  [county]  of 

WHEREAS  A.  B.  was  lately  charged  before  the  v/ndersigned,  [one]  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  said  [county]  of  ,for  that 

[etc.,  as  in  tlio  summons  to  the  witness],  and  it  having  been  made  to  a/ppear  to 
[me],  upon  oath,  that  E.  F.,  of  ,  was  likely  to  give  material  evidence  for 

the  prosecution,  [I]  duly  issued  [my]  summmis  to  the  said  E.  F.,  requiring  him  to 
he  and  appear  before  [me]  on  ,  at  ,  or  before  such  other  justice  or 

justices  of  the  peace  as  should  then  be  there,  to  testify  what  he  should  hnow  concern- 
ing the  said  charge  so  made  against  tlie  said  A.  B.as  aforesaid ;  a/nd  the  said  E.  F. 
now  appearing  before  [me],  [or  being  brought  before  [me]  by  virtue  of  a  warrant  in 
that  behalf,  to  testify  a^  aforesaid],  hath  been  now  examined  by  [me]  touching  the 
premises,  but  being  by  [me]  required  to  enter  into  a  recognizance  conditioned  to 
give  evidence  against  the  said  A.  B.,  hath  now  refused  so  to  do :  These  are  therefore 
to  command  you,  the  said  constable,  to  take  the  said  E.  F.,  and  him  safely  to 
convey  to  the  [house  of  correction]  at  ,  in  the  [county]  aforesaid,  and 

there  deliver  him  to  the  said  keeper  thereof,  together  with  this  precept.  And  [/] 
do  hereby  command  you,  tJie  said  Jceeper  of  the  said  [house  of  correction],  to  receive 
the  said  E.  F.  into  your  custody  in  the  said  [house  of  correction],  there  to  imprison 
and  safely  Tceep  him  until  after  the  trial  of  the  said  A.  B.  for  the  offence  aforesaid, 
unless  in  the  meantime  such  E.  F.  shall  duly  enter  into  such  recognizance  as  afore- 
said in  the  sum  of  pounds,  before  some  one  justice  of  the  peace  for  the 
said  [county],  conditioned  in  the  usual  form  to  appear  at  the  next  court  of  [oyer 
and  terminer  and  general  gaol  delivery,  or  general  quarter  sessions  of  the  peace]  to 
be  holden  in  and  for  the  [county]  of  ,  and  there  to  give  evidence  before 
the  grand  jury  upon  any  bill  of  indictment  which  may  then  and  there  be  preferred 
against  the  said  A.  B.  for  the  offence  aforesaid,  and  also  to  give  evidence  upon  the 
trial  of  the  said  A.  B.  for  the  said  offence,  if  a  true  bill  should  be  found  against 
him  for  the  same. 

Given  under  my  hamd  and  seal  this  day  of  ,  in  the  year 

of  our  Lord  ,  at  ,in  the  [county]  aforesaid. 

J.  S.  (i.  s.) 


(3.)  Subsequent 
order  to  discharge 
the  witness  (11  & 
12  Viob.  c.  42, 
Sched.  (P.  2.).) 


To  the  Tceeper  of  ihe  [house  of  correction]  at  ,  in  the  [county]  of 

WHEREAS  by  [my]  order,  dated  the  day  of  [instant], 

reciting  that  A .  B.  was  latdy  before  then  charged  before  [me]  for  a  certain  offence 
therein  mentioned,  and  that  E.  F.  having  appeared  before  [me],  and  being 
examined'as  a  witness  for  the  prosecution  in  that  behalf,  refused  to  enter  into  a  recog- 
nizance to  give  evidence  against  the  said  A.B.,  and  [I]  therefore  thereby  committed 
the  said  E.  F.  to  your  custody,  and  required  you  safely  to  keep  him  until  after  the 
trial  of  the  said  A.  B.  for  the  offence  aforesaid,  unless  in  the  meantime  he  should 
enter  into  such  recognizance  as  aforesaid ;  and  whereas,  for  want  of  sufficient 
evidence  against  the  said  A.  B.,  the  said  A.  B.  has  not  been  committed  or  holden 
to  bail  for  the  said  offence,  but  on  the  contrary  thereof  has  been  since  discharged, 
and  it  is  therefore  not  necessary  that  the  said  E.  F.  should  be  detained  longer  in 
your  atstody :  These  are  therefore  to  order  and  direct  you,  the  said  keeper,  to 
discharge  the  said  E.  F.  out  of  your  custody  as  to  the  said  commitment,  and  suffer 
him  to  go  at  large. 

Given  under  [my]  hand  and  seal  this  day  of  ,  in  the  year 

of  our  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J.  S.  (I.  B.) 


By  the  11  &  ]2  Vict.  c.  43,  s.  32,  "The  several  forms  in  the  schedule 
to  this  Act  contained,  or  forms  to  the  like  effect,  shall  be  deemed  good, 
valid,  and  sufficient  in  law." 


STo  W.  T.,  constable  of  ,  in  the  said  [county]  of 

and  to  the  keeper  of  the  [house  of  correction]  at 


(L)  Commit- 
ment of  a  witness  to  vnt. 

sworn  oftoghre^  WHERMAS  information  was  laid  [or  complaint  was  made]  before  the  under- 

evidence  (11  &  12  signed,  [one]  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said  [county]  of 

Vict.  c.  43,  ,  for  that,  [tfcc,  as  in  summons] ;  and  one  E.  F,  now  appearing  before 

Sched.  (G.  4.).)  luch  justice  as  aforesaid,  on                 ,  out                 ,  amd  being  required  hy  [me] 


s.  yi.] 


Olommttment  in  dSxecuiion, 


to  make  oath  or  affirmation  as  a  witness  in  that  lehalf,  hath  now  refused  so  to  do 
[or  being  now  here  duly  sworn  as  a  witness  in  the  matter  of  the  said  imforwMtion 
or  complaint,  doth  refuse  to  answer  certain  questions  concerning  the  premises  which 
are  now  here  put  to  him],  without  offering  any  just  excuse  for  such  his  refusal: 
These  are  therefore  to  command  you,  the  said  constable,  to  take  the  said  E.  F.,  and 
him  safdy  convey  to  the  [house  of  correction]  at  aforesaid,  and  there 

deliver  him  to  the  said  keeper  thereof,  together  with  this  precept.  And  [/]  *) 
hereby  command  ymt,  the  said  keeper  of  the  said  [house  of  correction]  to  receive  the 
said  B.  F.  into  your  custody  in  the  said  [house  of  correction],  and  there  ini^rison 
him  for  such  contempt  for  the  space  of  days,  unless  he  shaU  in  the 

meantime  consent  to  be  examined  and  to  answer  concerning  the  premises  ;  and  for 
your  so  doing  this  shaU  be  your  sufficient  warrant. 

Given  under  [my]  hand  and  sad,  this  day  of  ,in  the 

year  of  our  Lard  ,at  ,in  the  [county]  aforesaid. 

J.S.  (i.  s.) 
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To  the  constable  of 


,  and  to  the  keeper  of  the  [house  of  correction]   (6.)  mrrant  of 


at  ,  in  the  said  [county]  of 

WBEREAS  [S(C.,  as  in  either  of  the  distress  warrants,  N.  1,  2,  in  schedule 
to  11  &  12  Vict.  c.  43,  to  the  asterisk  (*),  ^see  tit.  "  Warrant,"  Vol.  V.,)  and 
then  thus]  ;  And  'whereas,  afterwards,  on  the  day  of  ,  in  the  year 

aforesaid,  I,  the  said  justice,  issued  a  warrant  to  the  constable  of  ,  command- 

ing him  to  levy  the  said  sums  of  and  by  distress  and  sale  of  the  goods 

and  chattels  of  the  said  A.  B.;  and  whereas  it  appea/rs  to  me,  as  well  by  the  return  of 
the  said  constable  to  the  said  wan-ant  of  distress  as  otherwise,  that  the  said  constaUe 
hath  mMde  diligent  search  for  the  goods  and  chattels  of  the  said  A.  B.,  but  no  suffi- 
cient distress  whereon  to  levy  the  sums  above  mentioned  could  be  found :  These  are 
therefore  to  comaumd  you,  the  said  constable  of  ,  to  take  the  said  A.  B., 

and  him  safdy  to  convey  to  the  [house  of  correction]  at  aforesaid,  and 

there  deliver  him  to  the  said  keeper,  together  with  this  precept.  And  I  do  hereby 
command  you,  the  said  keeper  of  the  said  [house  of  correction],  to  receive  the  said 
A.  B.  into  your  custody  in  the  said  [house  of  correction],  there  to  imprison  him 
[amd  keep  him  to  hard  labour]  for  the  space  of  ,  unless  the  said  several 

sums,  and  aU  the  costs  and  charges  of  the  said  distress,  [and  of  the  commitment 
and  conveying  of  the  said  A.B.to  the  said  house  of  correction,]  amounting  to  the 
further  sum  of  ,  shall  be  sooner  paid  unto  you,  the  said  keeper  ;  and 

for  your  so  doing,  this  shall  be  yowr  suficient  warrant.  _ 

Given  under  my  hand  and  seal,  this  day  of  ,  m  the  year 

of  our  Lord  ,  at  ,  in  tJie  [county]  aforesaid. 

J.  lo.  {It.  S.) 


commitment  for 
want  of  distress 
(11  &  12  Vict, 
c.  43,  Sched. 
IK.  6.).) 


(11. 

c.  43,  Scied. 
(0. 1.).) 


To  the  constable  of  ,  and  to  the  keeper  of  the  [house  of  correction]    ^  ^»^^^'„°'„„ 

at  ,  in  the  said  [county]  of  ■  conviction  for  a 

WffBBSAS  A.  B.,  late  of  ,\labourer],  was  on  this  day  d^ly  ^^^^^J^^ 

convicted  before  the  undersigned,  [one]  of  her  Majesty's  justices  of  the  peace  m  and,        ^  j^  Vict 
for  the  sdid  [county],  for  that,  [stating  the  offence  as  in  the  conviction]  and  it   „.  43.  Scied. 
was  thereby  adjudged  that  the  said  A.  B.,  for  his  said  offmce  shmld  fm-feit  and 
pay  the  sum  of  [.cUc,  as  in  the  conyiction],  and  should  pay  to  the  said 

C  D  the  sum  of  for  his  costs  in  that  behalf;  and  it  was  thereby 

further  adjudged  that  if  the  said  several  sums  should  not  be  paid  [foHhwith],  the 
said  A .  B.  should  be  imprisoned  in  llie  [house  of  correction]  at  ,  m  the 

said  [county],  [and  there  kept  to  hard  Mom-]  for  the  space  of  ,  unless 

the  said  sJeral  sums  [and  the  costs  and  changes  of  conveying  ^^f^o-f  \B-t°  *f 
said  house  of  correction]  should  be  sooner  paid  And  whereas  the  time  in  and  by 
the  said  conviction  appointed  for  the  payment  of  the  said  several  sums  ^^i^j^P^^f' 
but  the  said  A.  B.  Uth  not  paid  the  same,  or  any  pwrt  thereof  but  therein  hath 
made  defauU :  These  are  therefore  to  commmid  you,  the  said  constable  "J  ' 

to  take  the  said  A.  B.,  and  him  safely  convey  to  the  said  [house  ofcorrecUon]at 
aforesaid,  and  there  to  deliver  him  to  the  keeper  *W>J»S'f  I^Vr'^f'S 
precept.  And  [7]  do  herd,y  command  you,  the  said  keeper  ofthesa^d  [house  of 
eor,-£tion].  to  reLve  the  said  A.  B  into  yom-  custody  in  the  ^rfU>^  f 
eorrection],  there  to  imp,-ison  him  [and  keep  to  io  hard  ^°X]J^  *}^^ZZZ 
,  unless  the  said  several  sums  [and  the  costs  and  charges  of  conveying 
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aiommittttent  tit  IBxecution, 


[S.  VI. 


hvm  to  the  i(dd  hoMe  of  correction,  amownivng  to  the  fwrilier  twm  of  ] 

shall  be  sooner  paid;  and  for  your  so  doing,  this  shall  be  your  sufficient  warrant. 
Given  under  my  hand  and  seal,  this  day. of  ,  in  the  year 

of  om  Lord  ,at  ,  im,  t}ie  Umm^/']  aforesaid. 

■'  J.  B.  (1.  B.) 


(T.)  Warrant  of 
commitment  on 
an  order  in  tlie 
first  instance 
(11  &  12  Vict, 
c.  48,  Sched. 
(O.  2.).) 


To  the  constable  of  ,  amd  to  the  heeper  of  the  [house  of  correction] 

in  the  said  [county"]  of 

WBEREAS  on  last  past,  complaint  was  made  i^ore  the  wnder- 

signed,  [one]  of  her  Majesty'' s  justices  of  the  pea^e  in  and  for  the  said  [county]  of 
,  for  that,  [<fcc.,  as  in  order,]  and  afterwards,  to  wit,  on  , 

at  ,  the  paHies  appeared  before  [me],  the  said  justice  [or  as  it  may  be 

in  the  order],  and  thereupon  having  considered  the  matter  of  the  said  complaint, 
[/]  adjudged  the  said  A.B.  to  pay  to  the  said  C.  D.  the  sum  of  on  or 

h^m'e  the  day  of  then  next,  amd  also  to  pay  to  the  said  C.  D.  the 

sum  of  for  his  costs  in  that  behalf;  and  [I]  also  thereby  adjudged  that 

if  the  said  several  sums  should  not  be  paid  on  or  before  the  day  of 

then  next,  the'said  shovM  be  imprisoned  in  the  [hovse  of 

correction]  at  in  the  said  [county],  [amd  there  kept  to  hard  labour]  for 

the  space  of  ,  unless  the  said  several  sums  [and  the  costs  amd  charges  of 

comoeyvng  the  said  A.  B.to  the  said  house  of  correction']  should  be  sooner  paid ; 
and  whereas  the  time  in  and  by  the  said  order  anointed  for  the  payment  of  the 
said  several  sums  of  money  Iwth  elapsed,  but  the  said  A.  B.  hath  not  paid  (tie 
same  or  any  part  thereof,  but  therein  hath  jnade  default :  These  are  therefore  to 
command  you,  the  said  constable  of  ,  to  take  the  said  A.  B.,  and  him 

safely  convey  to  the  said  [house  of  correction]  at  aforesaid,  and  there 

to  deliver  him  to  the  helper  tliereof,  together  with  this  precept.  And  [i]  do  hereby 
command  you,  the  said  keeper  of  the  said  [hmme  of  correction],  to  receive  the  said 
A .  B.  into  your  custody  in  the  said  [house  of  correction],  there  to  imprison  him 
[and  keep  him  to  ha/rd  labou/r]  for  the  space  of  ,  unless  the  said  several 

sums  [and  the  costs  and  charges  of  conveying  him  to  the  said  house  of  correction, 
amounting  to  the  further  sum  of  ]  shall  be  sooner  paid  unto  you,  the 

said  keeper  ;  and  for  yowr  so  doing  this  shall  be  your  sufficient  warrant. 

Given  under  [my]  hand  amd  seal,  this  day  of  in  the  year 

of  our  Lord  ,  at  ,im,(he  [county]  aforesaid. 

J.  8.  (I.  s.) 


(8.)  Warrant  of 
commitment  on  a 
conviction  where 
the  punisliment  is 
by  imprisonment 
(11  &  12  Vict. 
c.  18,  Sched. 
(P.  1.).) 


(9)  Warrant  of 
commitment  on 
an  order  where 
the  disobeying  of 
ishabli 


To  the  constable  of  ,  and  to  the  keeper  of  the  [hoiise  of  correcUon] 

at  ,  in  the  said  [county]  of 

WHEREAS  A.  B.,  late  of  ,  {labourer'],  was  this  day  duly  convicted 

before  the  undersigned,  [one]  of  her  Majesty's  justices  of  the  peace  in  and  for  the 
said  [county]  of  ,for  that  [stating  the  offence  as  in  the  conviction], 

and  it  was  thereby  adjudged  that  the  said  A.  B.,  for  his  said  offences,  should  be 
imprisoned  in  the  [Iwuse  of  correction"]  at  ,  in  the  said  [county],  [and 

there  kept  to  hard  labour]  for  the  space  of  :  These  are  thfrefore  to 

command  you,  the  said  constable  of  ,  to  take  the  said  A.  B.,  and  him 

safely  convey  to  the  [house  of  correction"]  at  aforesaid,  and  there  to 

deliver  him  to  the  keeper  thereof,  together  with  this  precept.  And  [1]  do  hereby 
command  you,  the  said  keeper  of  the  said  [house  of  co^'rectimC],  to  receive  the  said 
A .  B.  into  your  custody  in  the  said  [house  of  correction],  there  to  imprison  him 
[and  keep  him  to  hard  lalou/r]for  the  space  of  ;  amd  for  your  so  doing 

this  shaU  be  your  student  warrant. 

Given  under  [my]  hand  and  seal,  this  day  of  in  the  year 

of  ow  Lord  ,at  in  the  [county"]  aforesaid. 

j:s.{t.B.) 


To  the  constable  of  ,  and  to  the  ie^er  of  the  [house  of  correction] 

at  ,  in  the  Said  [county]  of 

WHERE  A  Son  last  past  complaint  was  made  before  the  underitgned, 

,the 


the  disobeying  of        WHEUEAa  on      _  last  past  complaint  was  made  before  the  wm 

it  is  punishable      [one]  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said  [county]  of 
ai'&iav'ct'™'  for  that,  [&c.,  as  in  the  oxdet,]  and  afterwards,  to  wit,  on  ,  at 


S.  VI.] 


(ffiommitment  in  lExecutton, 
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said  parties  appem-ed  hefore  [me],  [or  as-it  may  be  in  the  oviev-,]anA  thereupon,      6.  Forms. 

having  comiderH  the  matter  of  the  said  complamt,  [T]  adjudged  the  said  A.  B.  to    

•  [die,  as  in  the  order],  and  that  if,  upon  a  copy  of  the  mvrmte  of  thai  order  being   c^iS,  ScLed. 
duly  served  upon  the  said  A.  B.,  either  persaaaRy  or  hy  leaving  the  same  for  him   (P-  2-)0 
at  his  last  or  most  usual  place  of  abode,  he  should  neglect  or  refuse  to  obey  the 
same,  it  was  adjudged  that  in  such  case  the  said  A.  B.,  for  such  his  disobedience, 
should  be  imprisoned  in  the  [home  of  correction']  at  ,  in  the  said 

[county],  [and  there  Jeept  to  hard  labour]  for  the  space  of  ,  [unless  the 

said  order  should  be  sooner  obeyed].  And  whereas,  it  is  now  -proved  to  m£  that 
after  the  making  of  the  said  order  a  copy  of  the  minute  thereof  was  duly  served 
upon  the  said  A.  B.,  but  he  then  refused  [or,  neglected]  to  obey  the  same,  and  hath 
not  as  yet  obeyed  the  said  order :  These  are  therefore  to  command  you,  the  said 
constable  of-  ,  to  take  the  said  A.  B.,  and  him' safely  to  convey  to  the 

[house  of  correction]  at  aforesaM,  and  there  to  deliver  him  to  the  keeper 

thereof,  together  with  this  precept.  And  [/]  do  hereby  command  you,  the  said 
keeper  of  the  said  [h>use  of  correction],  to  receive  the  savd  A .  B.  into  your  custody 
in  the  said  [house  of  correction],  there  to  imprison  him,  [and  keep  him  to  hard 
labour,]  for  the  space  of  ;  and  for  so  doing  this  shall  be  your  sufficient 

warrant. 

Given  under  [m/y]  hand  amd  seal,  this  day  of  ,  in  the  year 

of  our  Lord  ,at  ,im  the  [covmtyl  aforesaid. 

J.  8.  (1.  s.) 


To  the  constable  of      _  ,  amd  to  the  'keeper  of  the  \house  of  correction'^ 

at  ,  in  tJie  said  [^county']  of 

'WHEREAS,  on  last  past,  information  was  laid  [or  complaimt  was 

made]  before  the  undersigned  [one]  of  her  Majesty's  justices  of  the  peace  in  and 
for  the  said  [county],  for  that  [^c,  aa  in  the  order  of  dismissal]  ;  and  after- 
wards, to  wit,  on  at  both  parties  appearing  before  me,  in 
order  that  I  should  hear  and  determine  the  same,  and  the  several  proofs  adduced 
to  me  in  that  btlialf  being  by  me  duly  heard  and  considered,  and  it  mnnifestly 
appea/cing  to  me  that  the  said  information  [or  complaint]  was  not  proved,  [I] 
therefore  dismissed  the  same,  and  adjudged  that  the  said  C,  B.  should  pay  to  the 
said  A .  B.  the  sum  of  for  his  costs  incurred  by  him  in  his  defence  in 
thM  behalf,  and  I  ordered  that  if  the  said  sum  for  costs  should  not  be  paid  forth- 
with, the  same  should  be  levied  of  the  goods  and  chattels  of  the  said  O.  t>.,  and  [I] 
adjudged  that,  in- default  of  sufficient  distress  in,  that  behalf,  the  said  C.  B.  should 
be  imprisoned  in  the  [house  of  correction]  at  in  the  said  county  [and 
there  kept  to  hard  labour']  for  the  space  of  unless  the  said  sum  for 
costs,  cmd  all  costs  and  chm-ges  of  the  said  distress,  and  of  the  commitment  and 
conveying  of  the  said  C.  D.  to  the  said  [house  of  correction]  should  be  sooner 
paid :  and  whereas  afterwards,  on  the  day  of  ,  in  the 
year  aforesaid,  [I],  the  said  justice,  issued  a  warrant  to  the  constable  of 
commanding  him  to  levy  the  said  sum  of  for  costs  by  distress  and 
sale  of  the  goods  and  chattels  of  the  said  C.  D. :  cmd  whereas  it  appea/rs  to 
me,  as  well  by  the  return  of  the  said  constable  to  the  said  warrant  of  distress  as 
otherwise,  that  the  said  constable  hath  m/xde  diligent  search  for  the  goods  and 
chattels  of  the  said  O.  B.,  but  that  no  sufficient  distress  whereon  to  levy  the  sum 
a  bove  mentioned  could  be  found :  These  are  therefore  to  command  you,  the  said 
constable  of  ,  to  take  the  said  C.  B.,  and  him  safely  to  convey  to  the 
[house  of  correction]  at  aforesaid,  and  there  deliver  him  to  the  said 
keeper  thereof,  together  with  this  precept.  And  [I]  do  hereby  command  you,  the 
said  keeper  of  the  said  [house  of  correction],  to  receive  the  said  O.  B.  into  yowr 
custody  in  the  said  [house  of  correction'],  there  to  imprison  him  [cmd  keep  him  to 
hm'd  labowr]  for  the  space  of  ,  unless  the  said  sum,  and  all  costs  and 
charges  of  the  said  distress,  [amd  of  the  commitment  and  conveying  of  the  said  0.  B. 
to  the  said  house  of  correction,]  amounting  to  the  fu/rther  sum  of  ,  shall 
be  sooner  paid  wnto  you,  the  said  keeper  ;  amd,  for  your  so  doing  this  shall  be  your 
sufficient  warrant. 


(10.)  'Warrant  of 
commitment  for 
want  of  distress 
for  costs  upon  an 
order  for 
dismissal  of  an 
information  or 
complaint  (11  & 
12  Vict.  0.  43, 
Soiled.  (Q.  2.}.) 


Cfieen  under  [my']  hand  and  seed,  this  day  of 

of  our  Lord  ,at  ,  in  the  [ooumty]  aj 


,  in  the  year 
J.  S.  {ii.  a.) 
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(IX.)  Gaoler's 
receipt  for  a 
defendant. 


Olommttmettt  xa  iS.tef  uttort. 
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(12.)  J'ustice's 
order  on  the 
county  treasurer 
for  constable's 
expenses  of 
conveying  a 
defendant  to  gaol, 
(27  Geo.  II.,  a  3, 
s.  1,)  with 
variation  where 
the  amount  is 
included  in  the 
commitment 
under  Jervis' 
Act,  (11  &  12 
"Vict.  c.  43,)  and 
not  paid. 


County  of  )  I  hereby  certify  that  I  have  this  day  receked  from  M.  N.,  the 

\     constable  of  the  parish  of  ,t]ie  body  of  A.  3.,  together 

to  wit.      )      with  a  warrant  under  the  hand  and  seal  of  J.  S.,  Esquire,  one  of 

her  Majesty's  justices  of  the  peace  for  the  \cownty'\  of  ;  and  that  the 

said  A.  B.  was  sober  at  the  time  he  was  so  delivered  inio  my  custody. 

Dated  this  day  of  ,  one  thousand  eight  hummed  and 

sixty-one,  at  o'clock. 

O.  0.,  Iceeper  of  the  common  gaol  at  , 

To  Messrs.  J.  &  B.,  clerks  to  thejvituxs  of  the  N.  Division, 


To  ,  Esguire,  treasurer  of  the  said  \covmty']  of 

County  of  1  WHEREAS  afppUcatitm  hath  been  this  day  mjxde  to  me,  the  under- 

>     signed,  one  of  her  Majesty's  justices  of  the  the  peace  in  and  for 

to  wit.      J      the  [countyl  aforesaid,  by  M.  N.,  OTie  of  the  constables  of  the 

parish  of  ,  in  the  same  [county]  of  ,  to  allow  of  reasonable 

expenses  of  his  conveying  A.  B.to  the  common  gaol  at  ,  in  and  for  the 

said  [countyl,  who  was  by  me  committed  to  the  said  gaol  on  the  day  of 

,  from  N.  {fourteen  miles'),  for  [state  the  offence  ehortly] ;  and*  it 

having  been  didy  made  appea/r  to  me,  the  said  justice,  that  the  said  A.  B.  hath  not 

money  nor  goods  within  the  said  [coumty]  sufficient  to  bear  the  cha/rges  of  himself 

and  those  who  conveyed  him  to  the  said  gaol,  and*  I,  having  examined  into  the 

expenses  thereof,  and  made  due  enquiry  into  the  premises,  do  hereby  ascertain  and 

allow  the  reasonable  expenses  thereof  at  the  sum  of  ,  which  J  hereby 

order  and  require  you,  the  treasurer  of  the  said  [countyl  forthwith  to  pay  to  the 

said  M.  N.  [the  sa'^  sum  of  having  been  inserted  in  the  warrant  of 

commitment  for  the  offence  aforesaid,  and  the  said  A.  B.  having  been  imprisoned 

for  the  full  term  therein  ordered,  without  paying  the  amount  thereof]. 

Given,  under  my  hand  and  seal,  this  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  amd  sixty-one. 

J.  S.  (i,  s.) 


Contnttin!^. 


I.  Exchange  of  Lands  in  Common  Fields,  889. 

[id:  5  WiU.  17.  c.  30  ss.  12-15.] 
Duties  of  Clerh  of  the  Pectce,  889. 

II.  Inclosure  of  Comm/ms,  890. 

[41  Geo.  JII.  c.  109;  3  cfc  4  WiU.  IV.  c.  35,  s.  7 ;  6  <fc  7 
Wia.  ir.  c.  115  J  3  <fc  4  Vict.  c.  81 ;  8  <fc  9  Vict.  c.  118; 
11  i-  12  Vict.  c.  99;  12  *  13  Vict.  c.  83;  15  <fe  16  Vict, 
c.  79;  17  cfc  18  Vict.  c.  97;  20  cfc  21  Vict.  c.  31 ;  22  <fc  23 
Vict.  c.  43.] . 

1.  Oaths  and  Declarations  hy  Officers  before  Justices  of  the 

Peace,  890. 

2.  As  to  Boundaries  of  Parishes,  892. 

3.  As  to  Lands  set  out  for  Public  Roads,  and  Public  Recrea- 

tion Grounds,  897. 

4.  Depositing  Documents  with  Clerk  of  the  Peace,  Awards, 

Objection's,  dec,  906. 

5.  Appeal  to  Justices  at  Sessions,  911. 

6.  Duties  of ,  and  Penalties  on  Commissioners.  Justices  to  take 

Affidavits,  enforce  Rates,  grant  Certificates,  Warrants, 
Orders,  and  Convictions,  916. 

7.  Forms,  927. 


.  I.]  fflommong. 
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I.  asxcifmst  of  iLantrg  in  Clommon  iFfelKa. 


jY  the  common  law  an  exchange  is  a  mutual  grant  of  eg'uaiZ  interest, 
the  one  in  consideration  of  the  other :  as  fee  simple  for  fee  simple ; 
estate  for  life  for  estate  for  life,  &c.,  and  though  no  livery  of  seisin  was 
required,  an  enti'y  by  each  of  the  parties  was  absolutely  necessary  to 
effectuate  it ;  but  in  the  case  of  exchanges  under  Inclosure  Acts,  and 
the  Act  about  to  be  treated  of,  these  rules  as  well  as  the  others  which 
affected  the  subject  at  common  law,  are  considerably  modified,  if  not 
wholly  inapplicable. 

The  4  &  5  Will.  IV.  c.  30,  intituled,  "  An  Act  to  facilitate_  the  i&s  WiU.  iv., 
Exchange  of  Iiands  lying  in  Common  Fields,"  was  passed  "  to  facilitate  "•  ^''• 
the  exchange  of  pieces  of  land  lying  intermixed  and  dispersed  in  common 
fields,  meadoWs  or  pastures,  for  other  pieces  of  land  either  l3dng  therein 
or  being  part  of  the  inclosed  lands  in  the  same  or  any  adjoining 
parish  :"  and  enacts  provisions  for  carrying  out  such  exchanges  in  the 
cases  of  various  interests  in  their  lands,  and  of  persons  under  disabilities 
to  give  complete  title  thereto. 

By  sect.  12,  it  is  provided,  that  "  before  any  exchange  shall  be  made  Draft  of  intended 
under  the  authority  of  this  Act  a  draft  of  the  intended  deed  of  exchange,  ^ciiapge  to  be 
containing  a  correct  description  of  the  several  lands  proposed  to  be  clertfof  the'"' 
exchanged,  and  signed  by  the  respective  parties,  and  also  by  the  several  peace,  and  notice 
persons  whose  consent  to  such  exchange  is  hereinbefore  required  to  be  ™^'*^'^ "  "?^^ 
given,  and  accompanied  by  an  estimate  of  the  value  as  well  of  the  land  ouiatmgin  the 
proposed  to  be  given  as  of  the  land  proposed  to  be  taken  in  exchange,  county, 
and  whenever  the  exchange  shall  be  proposed  to'  be  made  by  or  with 
any  person  under  disability,  then  accompanied  also  by  a  copy  of  the 
several  limitations  contained  in  the  deed  or  will  under  which  such 
person  may  be  entitled,  shall  be  deposited  with  the  clerk  of  the  peace 
of  the  county  in  which  the  greater  part  of  the  land  may  be  situated  ; 
and  a  notice  of  such  draft  and  estimate  having  been  so  deposited  (such 
notice  containing  a  description  of  the  land  intended  to  be  exchanged) 
shall  be  published  in  some  newspaper  usually  circulated  in  the  county 
wherein  such  land  is  situated  at  three  several  times  in  three  successive 
months  after  such,  draft  and  estimates  shall  have  been  so  deposited  : 
provided  always,  that  whenever  a  corporation  aggregate  shall  be  one  of  Proviso  as  to 
the  parties  to  such  proposed  exchange,  or  the  consent  of  a  corporation  certain  corpora- 
aggregate  shall  be  necessary  thereto,  the  affixing  of  the  common  seal  of 
such  corporation  to  such  draft  deed  of  exchange  shall  be  deemed  a 
sufficient  compliance  with  the  provisions  of  this  Act." 

By  sect.  13.  "  That  if  any  person  claiming  to  have  an  interest  in  the  persons  having 
land  proposed  to  be  exchanged  shall  object  to  such  exchange,  it  shall  objections  to 
be  lawful  for  him  to  state  such  objection  in  writing,  and  to  deposit  the  ^?^^J{erk™  the 
same  with  the  clerk  of  the  peace  at  any  time  not  less  than  fourteen  peace  within  a 
days  before  the  holding  of  the  assizes  at  which  such  proposed  exchange  <!ertain  time, 
shall  be  taken  into  consideration  as  hereinafter  mentioned ;  and  such 
draft  deed  of  exchange,  and  estimate,  and  copy  of  limitations,   and 
the  said  statement  of  objection,  shall  be  open  to  the  inspection  of  any 
person." 

By  sect.  14.  "  That  the  justices  of  the  peace  for  the  several  counties,  Fees  to  be  taken 
ridings,  divisions,  cities,  towns,  liberties  and  precincts  within  England  ^J  <=lerks  of  the 
and  Wales,  shall  in  the  manner  directed  by  the  57  Geo.  III.  c.  91,  '^''^''°- 
intituled  '  An  Act  to  enable  Justices  of  the  Peace  to  settle  the  fees  to 
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1.  Easchange 
of  Lands,  So. 


(ffiommons. 
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Clerk  of  the 
peace  to  cause 
draft  deed,  &c., 
to  be  laid  before 
a  judge  of  assize, 
who  shall  appoint 
a  barrister  to 
consider  same. 


be  taken  by  the  Clerks  of  the  Peace  of  the  respective  Counties  and  other 
Divisions  of  England  and  Wales,'  ascertain,  make  and  settle  a  table  of 
fees  and  allowances  to  be  taken  by  the  clerks  of  the  peace  for  such 
counties,  ridings,  divisions,  cities,  towns,  liberties  and  precincts,  for 
their  trouble  in  the  execution  of  the  duties  imposed  upon  them  by  this 
Act,  and  such  fees  shall  be  subject  to  alteration  and  regulation  in  the 
manner  by  the  said  Act  directed."  (See,  as  to  fees  of  clerk  of  the  peace, 
tit.  "Clerk  of  the  Peaie,"  ante,  771.) 

By  sect.  15.  "  That  the  clerk  of  the  peace  shall  cause  the  said  draft 
deed  of  exchange,  estimate  and  statement  of  objection  (if  any),  and  all 
other  papers  relating  thereto,  to  be  laid  before  the  senior  judge  of 
nisi  prius  at  the  assizes  to  be  holden  next  after  the  expiration  of 
three  months  from  the  time  of  the  deposit  of  such  draft  deed  of  ex- 
change with  the  clerk  of  the  peace  as  aforesaid  ;  and  such  judge  shall 
appoint  a  barrister,  of  not  less  than  five  years'  standing,  for  taking  into 
consideration  the  said  draft  deed  and  statement,  who  shall  forthwith 
appoint  a  time  for  that  purpose." 


No  person  to  act 
as  a  commissioner 
under  any  future 
Act  of  inclosure, 
except  signing 
notice  of  first 
meeting,  and 
administering  an 
oa^,  until  he 
shall  have  taken 
the  oath  herein 
mentioned. 


Oaths  and 
appointment  of 
new  commis* 
sioners  to  be 
iurolled  with  the 
award,  and  a 
copy  admitted  as 
eviaence 


II.  Snclosure  of  (Hommons. 

1.  Oaths  and  Declarations  by  Officers. 

Previous  to  the  passing  of  the  stat.  6  &  7  Will.  IV.  c.  115,  inclosures 
of  commons  and  wastes  were  usually  regulated  by  local  statutes,  subject 
to  and  adopting  the  provisions  of  certain  general  statutes ;  that  enact- 
ment enables  a  certain  majority  of  the  proprietors  of  open  and  common 
lands  to  inclose  and  allot  them  without  special  application  to  the  legis- 
lature ;  but  as  that  statute  is  only  an  extension  of  the  previously 
existing  general  statutes,  it  will  be  necessary  to  give  the  reader  a  view 
of  their  provisions. 

The  41  Geo.  III.  c.  109,  s.  1,  recites,  "  That  in  order  to  diminish 
the  expense  attending  the  passing  of  Acts  of  inclosure,  it  is  expe- 
dient that  certain  clauses  usually  contained  in  such  Acts  should  be 
comprised  in  one  law,  and  certain  regulations  adopted  for  facilitating 
the  mode  of  proving  the  several  facts  usually  required  by  Parliament 
on  the  passing  of  such  Acts  ;"  and  enacts,  "  That  no  person  shall  be 
capable  of  acting  as  a  commissioner  in  the  execution  of  any  of  the 
powers  to  be  given  by  any  Act  hereafter  to  be  passed  for  dividing, 
allotting,  or  inclosing  any  lands  or  grounds,  except  the  power  of  sign- 
ing and  giving  notice  of  the  first  meeting  of  the  commissioner  or  com- 
missioners for  executing  any  such  Act,  and  of  administering  the  oath 
or  affirmation  hereinafter  directed,  until  he  shall  have  taken  or  sub- 
scribed the  oath  or  affirmation  following : — 

' I,  A.  B.,  do  swear,  [or,  being  one  of  the  people  called  Quakers,  do  solemnly 
affirni],  that  I  will  faitkfuUy,  im^a/rtially,  and  Jionestly,  according  to  the  hest  of 
my  sMU  and  ability,  execute  and  perform  the  several  trusts,  powers,  and  autho- 
rities vested  and  reposed  in  me  as  a  commissioner,  by  virtue  of  an  Act  for  [here 
insert  the  title  of  the  Act,]  according  to  equity  cmd  good  conscience,  and  without 
favour  or  affection,  pr^udice  or  pa/rtiality,  to  any  person  or  persons  whensoever. 

'  So  help  me  God.' 

Which  oath  or  affirmation  it  shall  be  lawful  for  any  one  of  the  com- 
missioners, where  more  than  one  shall  be  appointed  by  any  such  Act,  or 
any  one  justice  of  the  peace  for  the  county  within  which  the  said  lands  or 
grounds  shall  be  situated,  where  only  one  commissioner  shall  be  so 
appointed,  to  administer,  and  they  are  hereby  respectively  required  to 
administer  the  same  ;  and  the  said  oath  or  affirmation,  so  to  be  taken 
and  subscribed  by  each  commissioner,  and  also  the  appointment  of 
every  new  commissioner,  shall  be  annexed  to  and  inrolled  with  the 


S.  II.] 


CTommtina. 
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2.  Inelomre 
of- 

Commissioners 
decliniog'to  act, 
to  give  notice  of 
sucli  intention  to 
the  other  commis- 
sioners; and  none 
to  purchase  lands 
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award  of  any  commissioner  or  commissioners,  and  a  copy  of  the  inrol- 
ment  thereof  shall  be  admitted  as  legal  evidence." 

Sect.  2.  "  Every  person  appointed  a  commissioner  ia  or  by  virtue  of 
any  such  Act,  who  shall  refuse  or  decline  to  act  as  such,  shall  forthwith 
give  notice  in  writing  to  the  other  commissioner  or  commissioners  of 
his  intention  to  refuse  or  decline  acting  as  a  commissioner :  provided 
always,  that  no  such  commissioner  shall  be  capable  of  beuig  a  purchaser 
of  any  part  or  parts  of  the  lands,  tenements,  or  hereditaments  within 
any  parish  in  which  the  lands  and  grounds  intended  to  be  inclosed  are 
situate,  either  in  his  own  name,  or  in  the  name  or  names  of  any  person 
or  persons,  until  five  years  after  the  date  and  execution  of  the  award  to 
be  made  by  any  such  commissioner  or  commissioners." 

The  6  Ss  7  Will.  IV.  c.  115,  intituled  "An  Act  for  facilitatmg  the 
Inolosure  of  open  and  arable  Fields  in  England  and  Wales,"  recites 
"  That  there  are  in  many  parishes,  townships,  and  places  in  England 
and  Wales,  divers  open  and  common  arable,  meadow  and  pasture 
lands  and  fields,  and  the  lands  of  the  several  proprietors  of  the  same  are 
frequently  very  much  intermixed  and  dispersed,  and  it  would  tend  to 
the  improved  cultivation  and  occupation  of  all  the  aforesaid  lands  within 
Buch  parishes,  townships,  and  places,  and  be  otherwise  advantageous  to 
the  proprietors  thereof  and  persons  interested  therein,  if  they  were 
enabled  by  a  general  law  to  divide  and  inclose  the  same ;"  and  the 
41  Geo.  III.  c.  109,  enacts  certain  provisions  for  enabling  the  parties 
interested  in  open  and  common  lands  to  inclose  the  same,  and  appoint 
commissioners  for  that  purpose,  and  provides  by  sect.  6,  "That  no 
person  shall  be  capable  of  acting  as  a  commissioner  or  an  umpire  or  a 
surveyor  in  the  execution  of  this  Act  or  the  said  recited  Act  until  he 
shall  have  taken  and  subscribed  an  oath  or  made  an  affirmation  in  the 
form  or  to  the  effect  following  before  one  of  his  Majesty's  justices  of 
the  peace  for  the  county,  riding,  division,  or  place  in  which  the  lands 
intended  to  be  inclosed,  or  some  part  thereof,  are  situate  ;  which  oath 
or  affirmation  the  said  justice  is  hereby  empowered  to  administer  (that 
is  to  say)  :— 

'  1,  A.  B.,  do  swear,  [or,  being  one  of  the  people  called  Quakers,  do  sohnmly  Form  of  oath. 
affi/rjii],  that  T  will  faithfuily,  im/pa/rtiaUy  and  honestly,  according  to  the  best  of 
my  skiU  and  judgment,  execute  and  perform  the  several  powers  amd  a/uthoriUes 
vested  and  reposed  in  me  a^  a  commissioner  [or  an  umpire,  or  surveyor,  aa  the 
case  may  be,]  hy  virtue  of  an  Act  passed  in  the  year  of  the  reign  of 

King  William  the  Fourth,  intituled  '  An  Act,'  &c.  [here  set  forth  the  title  of 
this  Act,]  according  to  equity  and  good  conscience,  without  favour  or  affection, 
prejudice  or  partiality,  to  any  person  or  persons  whom^oeiier. 

'So  help  me  God.' 
[Or,  being  a  Quaker,  omit  the  words,  "  So  help  me  God."] 

By  8  &  9  Vict.  c.  118,  intituled  "An  Act  to  facilitate  the  Inclosure 
and  Improvement  of  Commons  and  Lands  held  in  common,  the  Exchange 
of  Lands,  and  the  Division  of  intermixed  Lands ;  to  provide  Remedies  for 
defective  or  incomplete  Executions,  and  for  the  Non-execution  of  the 
Powers  of  general  and  local  Inclosure  Acts;  and  to  provide  for  the 
Eevival  of  such  Powers  in  certain  Cases,"  which  recites  "  That  it  is 
expedient  to  facilitate  the  inclosure  and  improvement  of  commons  and 
other  lands  now  subject  to  rights  of  property  which  obstruct  cultivation 
and  the  productive  employment  of  labour,  and  to  facilitate  such 
exchanges  of  lands,  and  such  divisions  of  lands  intermixed  or  divided 
into  inconvenient  parcels  as  may  be  beneficial  to  the  respective 
owners  ;  and  it  is  also  expedient  to  provide  remedies  for  the  defective 
or  incomplete  execution  and  for  the  non-execution  of  powers  created 
by  general  and  local  Acts  of  inclosure,  and  to  authorize  the  revival  of  Commissioners 
such  powers  in  certain  cases," provides  by  sect.  8,  "That  every  com-  ^J^*?^^?J^Jg 
missioner  shall,  before  he  shall  enter  upon  the  execution  of  his  office,  to  make  a 
make  the  following  declaration  before  one  of  the  judges  of  her  Majesty's  declaration. 
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Court  of  Queen's  Benoli  or  Common  Pleas,  or  one  of  the  barons  of  the 
Court  of  Exchequer  (that  is  to  say) : — 

'  /  do  solemrih/  decla/re,  that  I  vnU  faithfully,  impartially,  amd 

JionesUy,  according  to  the  best  of  my  skill  and  judgment,  execute  ihe  powers  and 
duties  of  a  commissioner  under  an  Act  passed  the  year  of  the  reign  of 

Queen  TtcSona,  intituled  [here  set  forth  the  title  of  this  Act].' 

And  every  assistant  commissioner  shall,  before  he  shall  enter  upon  the 
execution  of  his  office,  make  the  like  declaration  (substituting  the 
words  '  assistant  commissioner '  for  the  word  '  commissioner ')  before 
such  judge  or  baron,  or  before  any  two  justices  of  the  peace  for  the 
county,  riding,  division,  liberty,  or  jurisdiction  wherein  such  assistant 
commissioner  shall  be  resident  at  the  time  of  his  appointment,  or  before 
a  master  extraordinary  in  her  Majesty's  High  Court  of  Chancery;  and 
the  appointment  of  every  such  commissioner  and  assistant  commissioner, 
with  the  time  when  and  the  name  or  names  of  the  judge,  baron,  jiTstices, 
or  master  extraordinary  before  whom  he  shall  have  made  the  declara- 
tion aforesaid,  shall  be  forthwith  published  in  the  London  Gazette." 

By  Sect.  .38.  '•'  And  be  it  enacted,  That  no  valuer  shall  be  capable  of 
acting  until  he  shall  have  made  and  subscribed,  before  the  said 
commissioners  or  some  assistant  commissioner,  justice  of  the  peace,  or 
master  extraordinary  in  chancery,  the  following  declaration  (that  is 
to  say) : — 

'  /  do  solemnly  declare,  that  I  will  faithfully,  imparticdly,  and 

honestly,  according  to  the  best  of  my  shiU  and  judgment,  perform  aU  the  duties 
of  a  valuer  in  tJie  incloswe  of  ,  according  to  the  provisions  of  an  Act 

passed  in  the  year  of  the  reign  of  lier  Majesty  Queen  Victoria.' 

Which  declaration  it  shall  be  lawful  for  the  commissioners  or  any 
assistant  commissioner,  justice,  or  master  extraordinary  in  chancery,  to 
administer ;  and  every  such  declaration  so  made  and  subscribed  shall 
be  countersigned  by  the  person  before  whom  the  same  shall  have  been 
made,  and  shall  be  sent  by  him  to  the  office  of  the  commissioners  ;  and 
a  certificate,  under  the  seal  of  the  commissioners,  that  the  person 
named  in  such  certificate  has  been  appointed  a  valuer  in  the  matter  of 
an  inclosure,  and  has  made  and  subscribed  the  declaration  required  by 
this  Act,  shall  be  conclusive  evidence  of  such  appointment,  and  of  his 
having  made  and  subscribed  such  declaration." 
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2.  As  TO  Boundary  of  Parishes. 

By  the  41  Geo.  III.  c.  109,  s.  3,  reciting  that "  disputes  or  doubts  may 
arise  concerning  the  boundaries  of  parishes,  manors,  hamlets,  or  districts 
to  be  divided  and  inclosed,  and  of  parishes,  manors,  hamlets  or  districts 
adjoining  thereto ;"  it  is  therefore  enacted,  "  That  the  commissioner  or 
commissioners  appointed  in  or  by  virtue  of  any  such  Act  shall,  and  he 
or  they  is  and  are  hereby  authorized  and  required,  by  examination  of 
witnesses  upon  oath  or  affirmation,  (which  oath  or  affirmation  any  one  of 
such  commissioners  is  hereby  empowered  to  administer,)  and  by  such 
other  legal  ways  and  means  as  he  or  they  shall  think  proper,  to  inquire 
into  the  boundaries  of  such  several  parishes,  manoi-s,  hamlets,  or 
districts  ;  and  in  case  it  shall  appear  to  such  commissioner  or  com- 
missioners that  the  boundaries  of  the  same  respectively  are  not  then 
sufficiently  ascertained  and  distinguished,  such  commissioner  or  com- 
missioners shall,  and  he  or  they  is  and  are  hereby  authorized  and 
required,  to  ascertain,  set  out,  determine,  and  fix  the  same  respec- 
tively; and  after  the  said  boundaries  shall  be  so  ascertained,  set  out, 
determined  and  fixed,  the  same  shall  and  are  hereby  declared  to  be  the 
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boundaries  of  such  parishes,  manors,  hamlets  or  districts ;  (a)  provided 
always,  that  such  commissioner  or  commissioners  (before  he  or  they 
proceed  to  ascertain  and  set  out  the  boundaries  of  such  parishes, 
manors,  hamlets,  or  districts)  shall,  and  he  or  they  is  and  are  hereby 
required  to  give  public  notice,  by  writing  under  his  or  their  hands,  to 
be  affixed  on  the  most  public  doors  of  the  churches  of  such  parishes, 
and  also  by  advertisement  to  be  inserted  in  some  newspaper  to  be 
named  in  such  Act,  and  also  by  writing  to  be  delivered  to  or  left  at  the 
last  or  usual  places  of  the  abode  of  the  respective  lords,  or  stewards  of 
the  lords,  of  the  manors  in  which  the  lands  and  grounds  to  be  inclosed 
shall  be  situate,  and  of  such  adjoining  manor  or  manors,  ten  days  at 
least  before  the  time  of  setting  out  such  boundaries,  or  his  or  their 
intention  to  ascertain,  set  out,  determine  and  fix  the  same  respectively ; 
and  such  commissioner  or  commissioners  shall,  within  one  month  after 
his  or  their  ascertaining  and  setting  out  the  same  boundaries,  cause  a 
description  thereof  in  writing  to  be  delivered  to,  or  left  at  the  places  of 
abode  of  one  of  the  churchwardens  or  overseers  of  the  poor  of  the 
respective  parishes  (6)  and  also  of  such  respective  lords  or  stewards  : 
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(ffi)  The  determination  of  the  com- 
missioners under  an  inolosure  Act,  as 
to  the  boundaries  of  a  parish  to  be 
inclosed,  is  not  conclusive  of  the  fact 
as  to  ■what  were  the  boundaries  ante- 
cedently to  such  determination.  {JR. 
V.  St.  Mary,  in  Bury  St.  Edmund's,  i 
JB.  tb  A._i62.) 

By  a  private  inclosure  Act,  com- 
missioners were  directed  to  fix  and 
settle  the  boundaries  of  a  parish  in  a 
certain  manner  therein  specified,  and 
to  advertise  in  a  provincial  news- 
paper a  description  of  the  boundaries 
60  fixed  and  settled.  The  boundaries 
so  fixed  and  settled  were  also  to  be 
inserted  in  the  award  of  the  commis- 
sioners, and  to  be  final,  binding,  and 
conclusive.  The  commissioners  hav- 
ing fixed  and  settled  the  boundaries 
in  the  mode  specified,  duly  advertised 
a  description  of  them ;  but  the  bound- 
aries mentioned  in  the  award  varied 
from  those  which  had  been  adver- 
tised :— held,  that  the  commissioners 
had  not  pursued  the  authority  given 
by  that  Act,  and  that  their  award 
was  not  binding  as  to  the  boundaries 
of  the  parish.  {R.  v.  WasMrook,  i 
B.SO.  732;  7  D.  i- iJ.  221.) 

(6)  A  parish  was  divided  into  four 
tithings.  A.,  B.,  C,  and.  D. ;  A.  con- 
taining the  parish  church.  Each 
tithing  maintained  its  own  poor,  and 
each  had  a  churchwarden,  elected  at 
a  vestry  of  the  parish  in  general,  but 
from  and  by  its  own  inhabitants. 
The  minute  of  appointment  included 
all  the  four,  and  stated  them  to  have 
been  nominated  to  serve  the  office  of 
churchwardens  for  the  tithings  for 
the  year  ensuing.  All  were  sworn  in 
together  at  the  archdeacon's  visita- 
tion, the  oath  being  administered  to 


them  and  each  of  them  "truly  to 
execute  the  office  of  churchwarden 
within  your  parish."  None  ever 
acted  out  of  his  own  tithing,  unless 
in  signing  the  annual  presentments 
to  the  archdeacon  of  the  state  of  the 
church,  &c.  Each  of  the  tithings 
(except  A.,  which  was  exempt)  raised 
its  own  church-rate,  and  paid  it  to 
the  vestry-clerk  ;  and  he  kept  a  sepa- 
rate account  for  each  churchwarden, 
who  accounted  with  the  inhabitants 
of  his  own  tithing.  A  commissioner 
of  inclosure  under  the  local  Act  and 
the  general  Act,  41  Geo.  III.,  c.  109, 
s.  3,  made  an  order  settling  the 
boundaries  between  the  above  parish 
and  another  parish  adjacent,  and  ad- 
judging certain  lands  to  be  in  the 
latter ;  and  he  within  a  month  served 
a  description  of  the  boundaries  on  a 
party  then  acting  as  churchwarden  of 
tithing  A.  Until  the  order,  the  lands 
in  question  had  been  rated  to  tithing 
B.  On  appeal  against  a  poor-rate 
made  upon  the  above  lands,  as  situ- 
ate in  tithing  B.,  notwithstanding 
the  commissioner's  order  :  —  held, 
that  the  description  of  boundaries 
had  been  sufficiently  served,  accord- 
ing to  the  proviso  of  stat.  41  Greo. 
III.,  c.  109,  s.  3,  requiring  such  de- 
scription to  be  served  upon  "  one  of 
the  churchwardens  or  overseers  of  the 
poor  of  the  respective  parishes,"  al- 
though the  party  served  had  finished 
his  year  of  office,  but  continued  to  do 
the  duties,  because  his  successor  had 
not  been  sworn  in  or  acted  :  held, 
also,  that  the  sessions  had  acted 
rightly  in  rejecting  evidence  offered 
to  show  that  the  commissioner,  in  his 
enquiry  into  the  boundaries,  had  not 
conducted    his  examination  in    the 
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provided  always,  that  if  any  person  or  persons  interested  in  the  deter- 
mination of  the  said  commissioner  or  commissioners  respecting  the  said 
boundaries  shall  be  dissatisfied  with  such  determination,  such  person 
or  persons  may  appeal  to  the  justices  of  the  peace  acting  in  and  for  the 
county  in  which  such  lands  or  grounds  shall  be  situate,  at  any  general 
quarter  sessions  of  the  peace  to  be  holden  within  four  calendar  months 
next  after  the  aforesaid  publication  of  the  said  boundaries,  by  deliver- 
ing or  leaving  such  description  as  aforesaid  ;  the  party  or  parties 
making  such  appeal  {a)  giving  eight  days'  notice  of  such  appeal  and  of 
the  matter  thereof  in  writing  to  the  commissioners ;  and  the  decision 
of  the  said  justices  therein  shall  be  final  and  conclusive,  and  shall  not 
be  removed  or  removable  by  certiorari,  or  any  other  writ  or  process 
whatsoever,  into  any  of  his  Majesty's  courts  of  record  at  Westminster 
or  elsewhere  "  (6). 
By  the  8  &  9  Vict.  c.  118,  s.  39,  it  is  enacted,  "  That  in  case  it  shall 


manner  required  by  stat.  41  Geo.  III. 
c.  109,  B.  3.  (iJ.  v.  Marsh,  5  A.&  E. 
463.) 

(a)  Where  a  clause  in  a  private 
inelosure  Act,  in  which  the  above 
general  inelosure  Act  was  recited, 
gave  an  appeal  to  any  person  ag- 
grieved by  any  thing  done  in  pur- 
suance of  that  Act,  in  all  eases  "  ex- 
cept as  to  such  acts,  determinations, 
or  proceedings  of  the  commissioners, 
as  by  the  general  inelosure  Act  were 
directed  to  be  final,  binding,  and 
conclusive  ; ''  and  an  order  was  made 
by  a  commissioner  and  a  magistrate 
jointly,  for  stopping  up  a  private 
road  set  out  under  the  local  Act : — 
held,  that  an  appeal  lay  to  the  ses- 
sions against  such  order,  because  it 
was  not  an  order  of  the  commissioner 
alone,  but  of  him  and  a  magistrate 
together,  and  there  being  no  woids 
contained  in  the  general  inelosure 
Act  which  rendered  the  decision  of 
the  commissioner  and  justice  final 
and  conclusive,  or  that  an  order  of  a 
commissioner  should  be  final,  as  far 
as  regarded  private  roads.  (R.  v. 
West  Siding  of  Yorkshire  Justices,  3 
D.  <£•  R.  306  •,'iB.&  a.  228.) 

A  clause  in  a  private  inelosure 
Act,  declaring  that  no  item  or  charge 
in  the  accounts  of  the  commissioners 
shall  be  binding  to  the  parties  con- 
cerned, or  valid  in  law,  unless  the 
same  shall  have  been  duly  allowed  by 
a  justice  of  the  peace  in  the  manner 
therein  pointed  out,  does  not  take 
away  an  appeal  given  by  a  subse- 
quent clause  "to  the  party  grieved 
by  any  thing  done  in  pursuance  of 
that  or  the  general  inelosure  Act, 
(other  than  and  except  such  deter- 
minations as  were  by  that  or  the 
general  inelosure  Act  declared  to  be 
binding,  final,  and  conclusive,)"  the 
allowance  of  the  accounts  by  a  justice 
not   falling   within   this    exception. 


(B.  V.  Justices  of  Oumierland,  1  £.  di 
O.  64.) 

See  B.  V.  Townshend,  {5  B.  <h  A. 
420,  posit,  898,)  as  to  appeal. 

(S)  By  an  inelosure  Act,  an  ap- 
peal was  given  to  the  next  sessions 
within  six  calendar  months  after  the 
cause  of  complaint,  at  which  said  ses- 
sions the  justices  were  authorized  and 
required  to  hear  and  determine  the 
matter  of  such  appeal,  and  make  such 
order  as  to  them  should  seem  reason- 
able ;  the  appellant  moved  the  Court 
of  Sessions  (in  due  time)  to  receive 
and  respite  his  appeal  to  the  next 
sessions,  which  was  refused,  because 
the  following  sessions  would  not  hap- 
pen before  the  expiration  of  six 
months  after  the  cause  of  complaint. 
The  Oourt  of  Queen's  Bench  had  no 
doubt  but  that  the  clause  was  com- 
pulsory on  the  justices  to  receive  the 
appeal,  but  not  to  respite  it,  and 
therefore  refused  to  grant  a  manda- 
mus to  the  justices  to  receive  it.  (A 
V.  Justices  of  Derbyshire,  4  T.  R. 
488.) 

Though  a  statute,  giving  an  appeal 
to  the  sessions  within  four  months 
after  the  cause  of  complaint  shall 
arise,  direct  the  justices  at  the  said 
sessions,  to  hear  and  determine  the 
matter  of  such  appeal,  &c.,  yet  it 
seems  they  have  an  incidental  power 
of  adjourning  it  to  another  sessions 
upon  lawful  cause,  such  as  the  ab- 
sence of  a  material  witness,  of  the 
sufficiency  of  which  they  are  to  judge; 
but  where  the  appeal  was  against  the 
sufficiency  of  an  allotment  under  an 
inelosure  Act,  and  it  appeared  that 
the  ground  was  staked  out  in  March, 
when  the  appellant  took  possession  of 
and  cropped  it,  though  no  final  award 
of  it  was  made  by  the  commissioners 
till  long  afterwards,  yet  an  appeal 
lodged  at  the  October  sessions  was 
held  to  be  out  of  time,  and  this, 
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be  represented  to  the  commissionera  by  the  valuer  acting  in  the  matter    2.  Inohsure 
of  any  inclosure,  that  the  boundaries  of  any  parish  or  manor  in  which  of. 

the  land  proposed  to  be  inclosed,  or  any  part  thereof,  shall  be  situate,   

and  of  any  parish  or  manor  adjoining  thereto,  are  not  then  sufficiently  Powerto  set  out 
ascertained  and  distinguished,  it  shall  be  lawful  for  the  commissioners,  paJ^™'^ 
or  any  assistant  commissioner  by  them  appointed  for  that  purpose, 
after  giving  such  notices  as  they  or  he  shall  think  necessary  for  the 
protection  of  the  rights  of  all  persons  interested  in  this  behalf,  to  ascer- 
tain and  set  out  the  same  respectively  in  writing  ixnder  the  hand  and 
seal  of  such  assistant  commissioner,  or  ixnder  the  seal  of  such  com- 
missioners ;  and  after  the^  said  boundaries  shall  be  so  ascertained 
and  set  out  and  fixed  the  same  shall  and  are  hereby  declared  to  be 
the  boundaries  of  such  parishes  and  msmora  respectively ;  and  the  com- 
missioners or  assistant  commissioner  shall,  within  one  calendar  month 
after  ascertaining  and  setting  out  the  botmdaries,  publish  the  same  by 
causing  a  description  thereof  in  writing  to  be  delivered  to  or  left  at  the 
place  of  abode  of  one  of  the  churchwardens  or  overseers  of  the  poor  of 
each  of  the  parishes  ofwhich  the  boundary  shall  be  so  set  out,  and  of  the 
lords  of  the  several  manors  of  which  the  boundary  shall  be  so  set  out, 
or  of  the  stewards  of  the  respective  manors,  and  shall  give  notice  that 
such  boundary  has  been  so  set  out,  and  that  such  description  has  been 
so  left  as  aforesaid  by  advertisement  :  provided  always,  that  any  Appeal  on  quea- 
person  interested  in  the  determination  of  the  commissioners  or  assistant  tio^s  of  boundary, 
commissioner  respecting  the  said  boundaries,  who  shall  be  dissatisfied 
with  such  determination,  may,  within  one  calendar  month  next  after 
the  publication  of  the  said  boundaries,  by  delivering  or  leaving  such 
description  as  aforesaid,  give  notice  in  writing  of  his  dissatisfaction  to 
the  commissioners,  specifying  the  particulars  in  respect  whereof  he 
may  be  dissatisfied,  and  request  that  the  matter  in  dispute  may  be  sub- 
mitted to  the  determination  of  a  jury,  &o." 

Sect.  42.  "  And  be  it  enacted,  That  in  every  case  in  which  the  verdict  Costs  of  appeaL 
of  a  jury  shall  be  given  in  favour  of  the  person  who  shall  have  re- 
quested that  such  jury  be  summoned,  all  the  costs  of  summoning  such 
jury  and  the  expenses  of  witnesses  shall  be  defrayed  by  the  commis- 
sioners, and  shall  be  expenses  in  the  inclosure  in  the  matter  of  which 
the  question  shall  have  arisen,  and  such  costs  and  expenses  shall  be 
settled  and  determined  by  the  said  assistant  commissioner  as  aforesaid ; 
but  if  the  verdict  of  the  jury  shall  be  given  against  such  person,  the  said 
costs  and  expenses  shall  be  defrayed  by  such  person  ;  and  in  case  such 
costs  and  expenses  shall  not  be  paid  to  the  party  entitled  to  receive  the 
same  within  ten  days  after  the  same  shall  have  been  demanded,  then 
the  same  shall  and  may,  by  warrant  of  the  commissioners,  directed  to 
any  person  or  persons  whomsoever,  be  levied  by  distress ;  but  in  case 
such  person  shall  have  requested  such  jury  to  be  summoned  in  pur- 
suance of  a  resolution  of  the  ratepayers  of  any  pax'ish  in  vestry  assembled, 
the  costs  and  expenses  so  paid  by  him  shall  be  re-paid  to  him  by  the 
overseers  of  the  poor  of  such  parish,  out  of  the  poor's  rate,  and  shall  be 
allowed  in  account  to  such  overseers." 

By  the  3  &  4  Vict.  c.  31,  s.  2,  reciting  that  by  41  Geo.  III.  c.  109,  powers  of  com- 
"  power  is  given  to  the  gommissioner  or  commissioners  appointed  in  or  missioners  as  to 
by  virtue  of  any  Act  of  inclosure  to   ascertain  and  determine  the  boun'/aries  ex- 
boundaries  of  pai'ishes,  manors,  hamlets,  or  districts  to  be  divided  and  tended, 
inclosed,  and  of  parishes,  manors,  hamlets  or  districts  adjoining  thereto : 
and  that  it  is  expedient  that  the  power  of  such  commissioner  or  com- 
missioners should  extend  to  the  straightening  of  boundaries  in  cases  in 


though  a  small  part  of  the  allotment  See  further,  "  Appeal ; ''  M.  v.  Jus- 

was,  -with  the  appellant's  consent,  ex-  ticts  of  MioWesex,  1  Cku.  Rep.  366  ; 

changed  so  late  as  July.     {B.  v.  Jus-  E.  v.  Justices  of  Lcmcashire,  1  B,  d 
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which,  the  lands  in  any  parishes,  manors,  hamlets,  or  districts  so  to 
be  divided  and  inclosed  are  or  are  reputed  to  be  intermixed  -with  the 
•  lands  of  any  adjoining  parish,  manor,  hamlet,  or  district ;  it  is  enacted, 
that  so  much  of  the  powers  and  provisions  in  the  41  Geo.  III.  c.  109, 
contained  as  relates  to  the  ascertaining,  setting  out,  determining,  and 
fixing  the  boundaries  of  parishes,  manors,  hamlets,  or  districts  shall 
extend  and  be  applicable  to  the  straightening  of  the  boundaries  of  any 
parish,  manor,  hamlet,  or  district  to  be  divided  and  inclosed  under  the 
said  recited  Acts,  or  either  of  them,  whenever  the  lands  of  such  parish, 
manor,  hamlet,  or  district  shall  be  or  be  reputed  to  be  intermixed  with 
the  lands  of  any  other  parish,  manor,  hamlet  or  district." 

Sect.  3,  "  In  every  ease  in  which  the  commissioners  shall,  in  the 
exercise  of  the  powers  given  to  them  by  the  said  recited  Acts  or  by  this 
Act,  for  the  purpose  of  ascertaining  or  straightening  boundaries,  sever 
any  land  from  any  parish,  manor,  hamlet,  or  district  to  'which  it  may 
have  been  reputed  to  belong,  they  shall,  in  and  by  their  award,  declare 
to  what  parish,  manor,  hamlet,  or  district  such  land  shall  be  annexed ; 
and  the  same  shall  thenceforth,  for  all  purposes,  belong  to  the  parish, 
manor,  hamlet,  or  district  to  which  it  shall  have  been  so  declared  to  be 
annexed  as  aforesaid." 

By  the  12  &  13  Vict.  c.  83,  intituled  "  An  Act  further  to  facilitate 
the  Inclosure  of  Commons,  and  the  Improvement  of  Commons  and  other 
Lands,"  it  is  enacted  "  That  it  shall  be  lawful  for  the  valuer  in  the  matter 
of  any  inclosure,  with  the  approbation  of  the  inclosure  commissioners  for 
England  and  Wales,  to  declare  by  his  award  how  much  and  which  part 
of  any  of  the  lands  to  be  allotted,  divided,  or  dealt  with  by  such  award, 
or  of  any  roads  passing  over  or  through  the  same  or  any  part  thereof, 
shall  be  and  be  deemed  to  be  situate  in  any  parish  or  parishes  in  which 
any  of  the  land  so  to  be  divided,  allotted,  or  dealt  with  shall  be  situate ; 
and  after  the  date  of  the  confirmation  of  such  award  so  much  and  such 
part  of  such  lands  and  roads  shall  be  and  be  deemed  part  of  the  parish  or 
parishes  in  which  such  award  shall  declare  them  to  be  situate :  pro- 
vided always,  that  no  such  declarations  as  aforesaid  shall  be  made  in 
any  award  where  it  shall  appear  to  the  said  inclosure  commissioners 
that  there  is  any  dispute  or  difference  as  to  the  pa^rish  or  parishes  in 
which  such  land  or  road,  or  any  part  thereof  respectively,  to  be  dealt 
with  by  such  declai'ation  is  situated :  provided  also,  that  no  award  con- 
taining such  declaration  as  aforesaid  shall  be  confirmed  by  the  inclosure 
commissioners,  where  it  shall  appear  to  them  that  the  boundaries  of 
any  counties  would  be  afiected  by  such  declaration,  until  notice  in 
writing  under  the  hand  of  the  valuer  of  his  intention  to  insert  the  same 
in  his  award  shall  have  been  served  upon  the  respective  clerks  of  the 
peace  of  the  counties,  the  boundaries  of  which  may  be  affected  by  such 
declaration,  or  shall  have  been  left  at  their  respective  offices  of  business ; 
and  if  within  the  space  of  fourteen  days  after  the  holding  of  the  next 
general  quarter  sessions  for  each  of  such  counties,  or  of  the  last  of  such 
respective  sessions,  a  requisition  in  writing  under  the  hand  of  the  clerk 
of  the  peace  of  either  of  such  counties,  and  countersigned  by  the  chair- 
man who  shall  have  presided  at  such  quarter  sessions  as  aforesaid 
holden  for  the  same  county,  requiring  the  omission  of  such  declaration 
from  such  award,  shall  be  sent  to  the  inclosure  commissioners,  such 
commissioners  shall  not  confirm  such  award  with  such  declaration  as 
aforesaid  therein." 

And  by  15  &  16  Vict.  c.  79,  s.  28,  which  recites  that  by  the  12  &  13 
Vict.  c.  83,  "power  is  given  to  the  valuer  in  the  matter  of  any  inclosure  to 
declare  by  his  award  how  much  and  which  part  of  any  of  the  lands  to 
be  allotted  and  divided  or  dealt  with  by  such  award,  or  of  any  roads 
passing  over  or  through  the  same  or  any  part  thereof,  shall  be  and  be 
deemed  to  be  situate  in  any  parish  or  parishes  in  which  any  of  the 
land  so  to  be  divided,  allotted,  or  dealt  with  shall  be  situated,  it  is 
enacted,  that  the  words    parish'  or  'parishes'  herein-before  recited 
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shall  include  and  also  be  intended  to  mean  district  or  districts  having  a    2.  Inclosure 
separate  surveyor  or  surveyors  of  the  highways."  of. 


3.  As  TO  SETTING  OUT  LANDS  FOR  EOADS  AND  POBLIC  PURPOSES. 

By  the  41  Geo.  III.  c.  109,  a.  8,  "  The  commissioner  or  commissioners 
shall,  and  he  or  they  is  and  are  hereby  authorized  and  required,  in  the 
first  place,  before  he  or  they  proceed  to  make  any  of  the  divisions  and 
allotments  directed  in  and  by  any  such  Act,  to  set  out  and  appoint  the 
public  carriage  roads  and  highways,  through  and  over  the  lands  and 
grounds  intended  to  be  divided,  allotted,  and  inclosed,  and  to  divert, 
turn,  and  stop  up,  any  of  the  roads  and  tracts,  upon  and  over  all  or  any 
part  of  the  said  lands  and  grounds,  as  he  or  they  shall  judge  necessary,  so 
as  such  roads  and  highways  shall  be  and  remain  thirty  feet  wide  at  the 
least,  and  so  as  the  same  shall  be  set  out  in  such  directions  as  shall, 
upon  the  whole,  appear  to  him  or  them  most  commodious  to  the  public: 
and  he  or  they  are  hereby  further  required  to  ascertain  the  same  by 
marks  and  bounds,  and  to  prepare  a  map  in  which  such  intended  roads 
shall  be  accurately  laid  down  and  described,  and  to  cause  the  same, 
being  signed  by  such  commissioner,  if  only  one,  or  the  major  part  of 
such  commissioners,  to  be  deposited  with  the  clerk  of  the  said  com- 
missioner or  commissioners,  for  the  inspection  of  all  persona  concerned ; 
and  as  soon  as  may  be  after  such  carriage  roads  shall  have  been  so  set 
out,  and  such  map  so  deposited,  to  give  notice  in  some  newspaper  to  be 
named  in  such  bill,  and  also  by  affixing  the  same  upon  the  church  door 
of  the  parish,  in  which  any  of  the  lands  so  to  be  inclosed  shall  lie,  of 
his  or  their  having  set  out  such  roads,  and  deposited  such  map,  and 
also  of  the  general  lines  of  such  intended  carriage  roads,  and  to  appoint, 
in  and  by  the  same  notice,  a  meeting  to  be  held  by  the  said  com- 
missioner or  commissioners,  at  some  convenient  place,  in  or  near  to  the 
parish  or  township  within  which  the  said  inclosure  is  to  be  made,  and 
not  sooner  than  three  weeks  from  the  date  and  publication  of  such 
notice ;  at  which  meeting  it  shall  and  may  be  lawful  for  any  person 
who  may  be  injured  or  aggrieved  by  the  setting  out  of  such  roads  to 
attend ;  and  if  any  such  person  shall  object  to  the  setting  out  of  the 
same,  then  such  commissioner  or  commissioners,  together  with  any 
justice  or  justices  of  peace,  acting  in  and  for  the  division  of  the  county 
in  which  such  inclosures  shall  be  made,  and  not  being  interested  in  the 
same,  who  may  attend  such  meeting,  shall  hear  and  determine  such 
objection,  and  the  objections  of  any  other  such  person,  to  any  alteration 
that  the  said  commissioner  or  commissioners,  together  with  such  justice 
or  justices,  may  in  consequence  propose  to  make,  and  shall,  and  he  or 
they  are  hereby  required,  according  to  the  best  of  their  judgment  upon 
the  whole,  to  order  and  finally  direct  how  such  carriage  roada  shall  be 
set  out,  and  either  to  confirm  the  said  map,  or  make  such  alterations 
therein  as  the  case  may  require :  provided  always,  that  in  caae  auch 
commissioner  or  commissioners  shall  by  auch  bill  be  empowered  to  stop 
up  any  old  or  accustomed  road  passing  or  leading  through  any  part  of 
the  old  inclosures  in  such  pariah,  township  or  place,  the  same  shall  in 
no  case  be  done  without  the  concurrence  and  order  of  two  justices  of  the 
peace,  acting  in  and  for  such  division,  and  not  interested  in  the  repair 
of  such  roads,  and  which  order  shall  be  subject  to  an  appeal  to  the 
quarter  sessions,  in  like  manner  and  under  the  same  forms  and  restrictions 
as  if  the  same  had  been  originally  made  by  such  justice  as  aforesaid." 

Under  this  section  the  commissioners  are  authorized  to  stop  up  or 
divert  footways  as  well  as  carriage  roads ;  and  the  proviso  at  the  end 
of  the  section  is  not  confined  to  carriage  roads,  but  extends  to  every 
species  of  ways.  Therefore,  where  commissioners  were  empowered  by 
the  Local  Inclosure  Act  to  stop  up  all  ways  passing  over  the  lands  to 
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2.  Inclosure    be  inclosed,  as  well  as  ways  passing  through  old  inclosures  in  the  parish ; 
of.  it  was  held,  that  in  order,  effectually  to  stop  up  a  public  footwayj  passing 

"   partly  over  the  lands  to  be  inclosed,  and  partly  over  an  old  inclosure, 

it  was  necessary  for  them  to  have  the  concurrence  and  order  of  two 
jtistices :  and  no  such  order  or  concurrence  having  been  obtained,  it 
was  held,  that  a  footway,  which  the  commissioners  ordered  to  be  stopped 
up,  had  not  been  effectually  stopped,  but  continued  a  public  footway. 
{Logan  v.  Burton,  5  B.  S  0.  513  ;  8  I).  S  E.  299.) 

Where  an  inclosure  Act  authorized  the  commissioners  to  stop  up  old 
roads  in  the  parish,  besides  those  over  the  lands  to  be  inclosed,  pro- 
vided it  were  not  done  without  the  concurrence  of  two  justices,  it  was, 
it  seems,  considered,  that  under  this  clause,  the  concurrence  of  two 
justices  was  necessary  to  warrant  the  stopping  up  of  any  part  of  a  public 
footway  which  passed  through  an  old  inclosure.     (Id.) 

A  local  inclosure  Act  empowered  the  commissioners,  with  the  concur- 
rence and  order  of  two  justices  of  the  peace,  to  stop  up  and  discontinue 
any  of  the  roads  or  ways  in,  through,  over,  or  on  the  sides  of  the  inclosed 
lands.     The  General  Inclosure  Act,  41  Geo.  III.  c.  109,  s.  ?,,supra,  897, 
requires  the  commissioners,  first  to  appoint  and  set  out  the  public  car- 
riage roads  and  highways,  and  to  describe  them  by  metes  and  bounds 
in  a  map  ;  of  all  which  notice  is  to  be  given  in  a  public  newspaper,  and 
a  meeting  is  to  be  advertised,  whereat  any  person  aggrieved  by  the 
setting  out  of  such  carriage  roads,  may  attend  and  complain,  and  a 
commissioner,  or  the  commissioners  and  two  magistrates,  are  to  deter- 
mine such  complaints,  and  to  alter  and  finally  confirm  the  map.    It  is 
then  provided  (in  the  same  section),  that  no  old  or  accustomed  road, 
passing  or  leading  through  the  old  inclosures,  which  the  commissioner 
or  commissioners  may  be  by  any  bill  authorized  to  stop  up,  shall  be 
stopped  up  in  any  ease  without  the  concurrence  and  order  of  two  justices 
of  the  peace  acting,  &c.,  and  such  order  shaU  he  subject  to  an  appeal  to  the 
quarter  sessions.    By  the  10th  section  of  the  Act,  the  commissioners 
are  empowered  to  set  out  and  appoint  such  private  roads,  &c.,  in,  over, 
upon,  and  through,  or  by  the  sides  of  allotments,  as  they  shall  think 
fit,  giving  such  notice.     By  the  11th  section,  it  is  provided,  that  all 
roads,  ways,  and  paths,  over,  through  and  upon  such  lands  and  grounds, 
which  shall  not  be  set  out  as  aforesaid,  shall  be  for  ever  stopped  up  and 
extinguished,  and  shall  be  deemed  and  taken  as  part  of  the  lands  and 
grounds  to  be   divided,  allotted,  and  inclosed.     The  commissioners 
published  in  the  newspapers  the  roads  set  out,  and  advertised  the 
required  meeting  also  in  the  newspaper,  announcing  therein,  that  any 
person  injured  or  aggrieved  by  the  setting  out  such  roads,  or  by  the 
omission  of  any  other,  might  attend,  and  they  would  be  heard.    After 
that  meeting,  the  commissioners  and  two  magistrates  made  and  signed 
an  order  confirming  the  map,  and  the  roads  and  footways  therein 
described,  excepting  three  which  were  specified,  and  such  map  was 
annexed  to  the  award.— A  proprietor  of  one  of  the  new   inclosures 
brought  an  action  of  trespass  for  breaking  his  close,  &c. ;  the  defendant 
justified  under  an  alleged  right  of  way,  and  proved  an  ancient  footpath 
over  the  locus  in  quo.     On  a  special  case,  stating  that  such  old  footpath 
had  been  omitted  by  the  commissioners  in  preparing  the  ma/p  of  roads, 
&c.,  to  be  set  out,  the  Court  of  Exchequer  decided,  that  the  old  way 
was  not  stopped  up  and  extinguished,  according  to  a  true  construction 
of  the  Acts  of  Parliament,  by  what  had  been  done  by  the  commissioners 
and  magistrates  for  that  purpose,  and  with  that  intention  :  the  positive 
concurrence  and  order  of  two  magistrates  being  indispensably  neces- 
sary to  the  stopping  up  of  the  roads,  whether  they  be  public  carriage 
roads,  or  private  or  bridle  and  foot  roads.    Nothing  short  of  an  order 
of  two  magistrates  expressly  stopping  up  the  road  will   satisfy  the 
statute  ;  merely  not  setting  it  out  is  not  sufficient  to  extinguish  it,  even 
in  the  case  of  a  private  road,  bridle,  or  footway.    {Barber  v.  Rcmd,  9 
Price,  58.) 
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An  old  footway  passed  from  a  public  highway  over  wastes  to  old 
inelosures,  into  another  public  highway.  By  an  award  of  the  commis- 
sioners under  a  local  Act  for  inclosing  the  wastes,  the  part  of  the  waste 
over  which  the  footway  ran  was  allotted  ;  but  the  footway  was  not 
mentioned  in  the  award,  nor  was  any  new  way  set  out  therein.  No 
power  to  stop  up  ways  over  old  inelosures  was  given  by  the  particular 
inolosure  Act : — Held,  that  the  old  footway  was  not  extinguished  by 
the  allotment.     (Thouikrah  v.  Seymour,  1  C.  tfe  i/.  18 ;  3  Tyr.  87.) 

A  plaintiff,  having  an  allotment  made  to  him  by  a  commissioner 
under  an  inclosure  Act,  of  land,  over  which  the  defendants  had  a  private 
right  of  way  before  the  passing  of  the  Act,  but  which  way  was  not 
noticed  or  described  amongst  those  set  out  by  the  commissioner  ap- 
pointed for  executing  that  Act,  (the  operation  of  which,  as  to  the 
powers  of  setting  out  or  stopping  up  roads,  was  left  to  the  General 
Inclosure  Act,  41  Geo.  III.  c.  109,)  justified  the  stopping  up  of  such 
way  under  the  11th  section  of  the  latter  statute,  without  any  direc- 
tions from  the  commissioners  for  that  purpose  in  the  award,  or  any 
other  road  being  set  out  or  appointed  in  lieu  of  it.  {White  v.  Reeves, 
2  Moore,  23.) 

The  commissioners  have,  in  general,  no  authority  to  allot  an  ancient 
towing-path.     {Simpson  v.  Scales,  '2,  B.  &  P.  496.) 

Before  the  repeal  of  the  55  Geo.  III.  c.  60,  (see  ^'Highways  in  General" 
Vol.  II.,)  it  was  made  a  question,  but  not  decided,  whether  it  was 
necessary  for  a  commissioner  to  give  such  notices  as  were  required  by 
that  general  Act,  where  roads  were  stopped  up  under  the  provisions  of 
a  private  or  local  inclosure  Act,    {R.  v.  Townshend,  5  B.&  A.  420.) 

Allotments  were  set  out  under  an  inclosure  Act  to  a  party  claiming 
them,  and  possession  given  in  or  about  1817.  There  was  no  road  to 
them,  nor  any  access  but  through  allotments  made,  or  land  sold,  under 
the  Act,  to  other  persons.  On  motion  in  1829,  for  a  mandamus  to  the 
commissioners  (who  had  not  yet  published  their  award)  to  set  out  an 
occupation  road  to  the  first  mentioned  allotments,  the  court  held  that 
the  application  came  too  late.  (iJ.  v.  Commissioners  under  Cochermouth 
Inolosure  Act,  I  B.  S  Ad.  378.) 

The  way  over  inelosures  must  be  formed,  as  a  man  would  make  it 
over  his  own  land.  Where  a  private  Act  reserved  to  the  lord  all  mines, 
&o.,  and  the  liberty  of  laying  waggon  ways,  &c.,  as  might  be  necessary 
for  the  full  and  complete  enjoyment  thereof,  in  an  action  of  trespass  for 
laying  a  waggon  way  over  one  of  the  allotments  in  an  improper  manner : 
it  was  held,  that  the  real  question  for  the  jury  was,  whether  such  waggon 
way  had  been  laid  in  such  a  manner  as  a  person  of  reasonable  or  ordi- 
nary skill  would  have  laid  it,  and  such  as  a  prudent  person  would  have 
adopted  if  he  had  been  making  the  road  over  his  own  land,  and  not  over 
that  of  another.     {Abson  v.  Fenton,  \  B.  <b  G.  195.) 

Where  an  inclosure  Act  declared,  that  the  roads  set  out  shall  be 
repaired  by  "  such  person  and  persons,"  it  means  those  only  interested 
in  the  inolosure.     {R.  v.  CoUingham,  6  T.  B.  20.) 

On  an  indictment  for  encroaching  on  a  public  highway,  it  appeared, 
that  in  1771,  commissioners,  under  an  inclosure  Act,  had  been  em- 
powered to  set  out  public  and  private  roads,  the  former  to  be  repaired 
by  the  township,  the  latter  by  such  persons  as  the  commissioners  should 
direct.  The  public  roads  were  to  be  sixty  feet  wide  between  the  fences. 
The  commissioners,  in  their  award,  described  a  road  as  private ;  but, 
in  setting  it  out,  a  space  of  sixty  feet  was  left  between  the  fences,  and 
they  directed  both  the  public  and  private  roads  to  be  repaired  by  the 
township.  The  centre  only  of  the  sixty  feet  was  ordinarily  used  as  a 
carriage  road,  and  the  township  repaired  it.  The  space  said  to  be 
encroached  upon  was  at  the  side  of  this  road,  and  there  was  a  diversity 
of  evidence  as  to  the  use  made  of  this  space  by  the  public,  and  its  con- 
dition since  the  time  of  the  award : — Held,  that  the  commissioners  had 
exceeded  their  authority  in  awarding  that  private  roads  should  be 
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repaired  by  the  township ;  but  that,  on  the  whole  of  this  evidence,  it 
was  a  proper  question  for  the  jury,  whether  or  not  the  road  in  question, 
though  originally  intended  to  be  private,  had  been  dedicated  to,  and 
adopted  by  the  public.     {B.  v.  Wright,  ZB.S  Ad.  681.) 

And  semble,  per  Lord  Tenterden,  C.  J.,  that  when  a  road  runs  through 
a  space  of  fifty  or  sixty  feet  between  inclosures  set  out  by  the  Act  of 
Parliament,  it  is  primd  facie  to  be  presumed,  that  the  whole  of  that 
space  is  public,  though  it  may  not  all  be  used  or  kept  in  repair  as  a 
road.    {Id.) 

Where  a  public  footway  over  crown  land  is  extinguished  under  an 
inclosure  Act,  but  the  public  continue  for  twenty  years  afterwards  to 
use  the  way,  such  use  is  not  evidence  of  a  dedication  of  the  way  to  the 
public,  imless  it  appears  to  have  had  the  consent  of  the  crown.  {Harper 
V.  Charlesworth,  6  B.  <&  R.  572;  4  B.  S  0.  574.) 

By  a  clause  in  an  inclosure  Act,  a  commissioner  was  empowered  to 
stop  up  any  way,  provided  it  was  done  by  the  order  and  with  the  con- 
currence of  two  justices,  and  such  order  was  to  be  subject  to  an  appeal 
to  the  quarter-sessions  in  like  manner,  and  under  such  form  and 
restrictions,  as  if  the  same  had  been  originally  made  by  such  justices  ; 
and,  by  a  subsequent  clause,  any  party  aggrieved  might  appeal  at  any 
time  within  six  months  next  after  the  cause  of  complaint  had  arisen 
under  this  Act.  The  commissioner,  with  the  concurrence  and  order  of 
two  justices,  stopped  up  a  road,  without  giving  the  public  notices 
required  by  55  Geo.  III.  c.  68,  s.  2  : — Held,  that  a  party  aggrieved  might, 
under  these  circumstances,  appeal  at  anytime  within  six  months.  {JR.  v. 
Townshend,  5  B.  di  A.  420 ;  see  ante,  226.  See  further  as  to  appeals, 
"  Appeal") 

Plaintiff  having  pleaded  a  right  of  common  under  an  award  of  com- 
missioners appointed  by  an  inclosure  Act,  which  authorized  them  to 
award  such  rights  in  respect  of  certain  messuages  in  G.,  and  gave  an 
appeal  in  three  months  after  the  award,  by  feigned  issue,  and  to  the 
quarter-sessions  :  it  was  held,  that,  the  limited  time  having  elapsed,  it 
was  not  necessary  for  him  to  show  the  original  right,  in  respect  of  which 
the  commissioners  had  given  him  the  right  in  the  award.  {FhiUips 
V.  Maile,  7  Bi-ag.  133;  i  M.  <b  P.  70.  See  further  as  to  appeals, 
"  Appeal.") 

By  the  41  Geo.  III.  c.  109,  s.  9,  "  Such  carriage  roads,  so  to  be  set  out 
as  aforesaid,  shall  be  well  and  sufficiently  fenced  on  both  sides,  by  such 
of  the  owners  and  proprietors  of  the  lands  and  grounds  intended  to  be 
divided,  allotted,  and  inclosed,  and  within  such  time  as  such  commis- 
sioner or  commissioners  shall,  by  any  writing  under  his  or  their  hands, 
direct  or  appoint,  and  that  it  shall  not  be  lawful  for  any  person  or  per- 
sons to  set  up  or  erect  any  gate  across  any  such  cari'iage  road,  or  to 
plant  any  trees  in  or  near  to  the  edges  on  the  sides  thereof,  at  a  less 
distance  from  each  other  than  fifty  yards  ;  and  such  commissioner  or 
commissioners  shall,  and  he  or  they  is  and  are  hereby  empowered  and 
required,  by  writing  under  his  or  their  hands,  to  nominate  and  appoint 
one  or  more  surveyor  or  surveyors,  with  or  without  a  salary,  for  the 
first  forming  and  completing  such  parts  of  the  said  carriage  roads  as 
shall  be  newly  made,  and  for  putting  into  complete  repair  such  part  of 
the  same  as  shall  have  been  previously  made  ;  which  salary,  (if  any,) 
and  also  the  expense  of  forming,  completing,  and  repairing  such  roads 
respectively,  over  and  above  a  proportion  of  the  statute  duty  on  the 
roads  so  to  be  repaired,  shall  be  raised  in  like  manner  as  the  charges 
and  expenses  of  obtaining  and  passing  any  such  Act,  and  of  carrying 
the  same  into  execution,  shall  be  thei'eby  directed  to  be  raised,  and 
shall  be  paid  to  such  surveyor  or  surveyors  on  or  before  the  execution 
of  the  award  of  such  commissioner  or  commissioners  ;  and  in  case  the 
same  shall  be  thereby  provided  to  be  raised  by  sale  of  any  part  of  the 
lands  so  to  be  divided  and  inclosed,  that  then  such  commissioner  or 
commissioners  shall  make  a  conditional  rate  upon  the  owners  and  pro- 
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prietors  of  the  same,  in  case  the  produce  of  such  sale  should  prove    2.  Indosure 
insufficient  for  the  purposes  aforesaid  ;  and  such  surveyor  or  surveyors  of. 

shall,  and  he  or  they  is  and  are  hereby  directed  to  be  in  all  respects    

subject  to  the  jurisdiction  and  control  of  the  justices  of  the  peace  acting  ®"??I°r  *"  5° , 
in  and  for  the  county  in  which  such  roads  shall  respectively  lie,  and  ofjustices.'ana'' 
shall  account  to  such  justices  in  like  manner  for  all  monies  so  to  be  by  to  account  lo 
him  or  them  received  and  expended,  and  for  the  re-payment  of  any  re™v^.""""^' 
surplus  which  may  remain  in  his  or  their  hands  to  such  persons  as  shall 
have  been  made  liable  to  contribute  thereto,  according  to  the  proportion 
so  as  above  ascertained  by  such  commissioner  or  commissioners  ;  and  Justices  may  levy 
such  justices  shall  Iiave  the  like  powers  of  levying  any  such  rate  as  may  ^^^^^' 
by  them  be  thought  necessary  for  the  purposes  aforesaid,  according  to 
the  proportions  previously  ascertained  by  such  commissioner  or  com- 
missioners, as  if  such  surveyor  or  surveyors  had  been  appointed  under 
or  by  virtue  of  the  General  Highway  Act  passed  in  the  thirteenth  year 
of  the  reign  of  his  present  Majesty ;  and  in  case  such  surveyor  or  sur-  Surveyors  ne- 
veyors  shall  neglect  to  complete  and  repair  such  roads  respectively  piete'roa^ina 
within  the  space  of  two  years  after  such  award,  unless  a  further  time,  limited  time,  to 
not  exceeding  one  year,  shall  for  that  purpose  be  allowed  by  such  forfeit  twenty 
justices,  and  then  within  such  further  time,  he  or  they  shall  forfeit  the  inhabitants  not 
sum  of  twenty  pounds,  and  the  inhabitants  at  lai-ge  of  the  parish,  to  be  chargeable 
township  or  place  wherein  such  roads  shall  be  respectively  situate,  ^Jatute'dufyP' 
shall  be  in  no  wise  charged  or  chargeable  towards  forming  or  repairing  till  declared  to  be 
the  said  roads  respectively,  except  such  proportion  of  such  statute  duty  """P^''^'^  ?t  a 
as  aforesaid,  till  such  time  as  the  same  shall,  by  such  justices  in  their 
special  sessions,  be  declared  to  be  fully  and  sufficiently  formed,  com- 
pleted, and  repaired;  from  which  time,  and  for  ever  thereafter,  the 
same  shall  be  supported  and  kept  in  repair  by  such  persons,  and  in  like 
manner  as  the  other  public  roads  within  such  parish,  township  or  place 
are  by  law  to  be  amended  and  kept  in  repair."    A  road  continued,  as  well 
as  a  road  newly  made,  under  the  award  of  commissioners  of  inclosure, 
must  be  declared  by  justices  in  special  sessions  to  be  fully  completed 
and  repaired  before  the  inhabitants  of  the  district  can  be  indicted  for 
not  repairing  it.     {R.  v.  Inhabitants  of  Hatfield,  4  A.  <Ss  E.  156.) 

Sect.  28.  "In  case  any  person  or  persons   shall  wilfully  and  un-  Persons  destroy- 
lawfully  break  down,  desti'oy,  carry  away,  or  damage  any  fence,  stile,  ^=^°'' ^^"g^if 
post,  rail,  gate,  bridge  or  tunnel,  which  may  be  put  up  or  placed  forfeit  flre 
under  the  authority  and  for  the  purposes  of  any  such  Act,  every  pounds,  and 
person  so  offending,  and  being  thereof  convicted  before  any  justice  of  famJ^to,  may 
the  peace  for  the  county  in  which  the  lands  or  grounds  to  be  inclosed  give  evidence. 
shall  be  situate,  on  confession  or  on  proof  of  the  offence,  by  oath  of  one 
or  more  credible  witness  or  witnesses  (which  oath  the  said  justice  is 
hereby  authorized  to  administer)  shall,  for  every  such  offence,  forfeit 
and  pay  any  sum  not  exceeding  five  pounds;  and  every  person  shall  be 
allowed  to  give  evidence  of  such  offence  notwithstanding  he  may  be  a 
proprietor  or  occupier  of  lands  within  or  an  inhabitant  of  such  parish, 
and  notwithstanding  he  may  be  the  owner  of  any  such  fence,  stile, 
post,  rail,  gate,  bridge  or  tunnel ;  to  be  recovered  as  hereinafter  pro- 
vided "  (as). 

By  8  &  9  Vict.  c.  118,  s.  65,  it  is  enacted,  "That  the  public  carriage 
roads  to  be  set  under  that  Act  shall  be  well  and  sufficiently  fenced  on 
both  sides  by  such  of  the  persons  interested  in  the  land  to  be  inclosed, 
and  within  such  time  as  the  valuer  acting  in  the  matter  of  such  in- 
closure shall  direct,  and  the  valuer  shall  form  and  complete  such  parts 
of  the  said  public  roads  and  ways  as  shall  be  newly  made,  and  every 
such  public  road  and  way  to  be  set  out  and  made  under  this  Act  shall 

(a)  The  6  &  7  W.  IV.,  o.  115,  s.  SS,      s.  25,  :post,  tit.  "  Malicious  Injuries  to 
gives  a'  right  of  appeal,  see  post,  912 ;       Property,"  Vol.  III. 
and  see  further  24  &  25,  Vict.  c.  97, 
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be  of  tlie  widtli  required  by  5  &  6  Will.  IV.  e.  50,  for  a  road  or  way  of 
the  like  description,  which  may  be  dedicated  to  the  public." 

Sect.  67.  "  That  when  and  so  soon  as  two  or  more  of  Her  Majesty's 
justices  of  the  peace  for  the  county,  riding,  division,  or  jurisdiction  in 
which  the  lands  to  be  inclosed  shall  be  situate  shall  certify  any  of  the 
public  roads  and  ways  to  be  set  out  in  pursuance  of  this  Act  on  any 
inelosure,  to  be  sufficiently  formed  and  completed,  such  roads  shall 
thenceforth  be  kept  in  repair  by  such  persona  and  in  such  manner  as 
the  public  roads  within  the  said  parish  are  or  ought  by  law  to  be  kept 
in  repair;  and  every  such  certificate  shall,  at  the  quarter  sessions  of  the 
peace  to  be  holden  for  the  said  county,  riding,  division,  or  jurisdic- 
tion next  after  the  date  thereof,  be  filed  of  record  by  the  clerk  of  the 
peace." 

By  the  17  &  18  Vict.  c.  97,  s.  9,  it  is  enacted  that,  "  Whenever  it  shall 
appear  to  the  commissioners  that  any  public  roads  or  driftways  set  out 
by  the  valuer  in  the  matter  of  any  inelosure  are  of  such  a  nature,  or  so 
situate  that  it  is  not  necessary,  for  public  convenience,  that  the  same 
should  be  fenced,  or  made  of  hard  materials,  and  certified  by  two 
justices,  the  commissioners  may,  by  any  order  under  their  hands  and 
seal,  certify  that  the  said  roads  or  driftways  are  sufficiently  formed, 
having  reference  to  the  nature  or  situation  thereof;  and  such  roads 
shall  thenceforth  be  kept  in  repair  by  such  persons  and  in  such  manner 
as  like  public  roads  within  the  said  parish  are  or  ought  by  law  to  be 
kept  in  repair ;  but  such  last-mentioned  persons  shall  not,  by  such 
obligation  to  repair,  be  liable  to  convert  the  said  roads  so  set  out  into 
fenced  roads,  or  into  roads  made  of  hard  materials.". 

By  8  &  9  Vict.  c.  118,  s.  72.  "That  the  valuer  acting  in  the  matter  of 
any  inelosure  shall  allot  to  the  surveyor  of  the  highways  for  the  time 
being  of  the  parish  in  which  the  land  proposed  to  be  inclosed,  or  any  part 
thereof,  shall  be  situate,  and  to  his  successors  for  ever,  such  part  of  the 
land  proposed  to  be  enclosed  as  by  the  instructions  given  to  such  valuer 
shall  have  been  directed  to  be  appropriated  for  supplying  stone,  gravel', 
or  other  materials  for  the  repairs  of  roads  and  ways,  as  aforesaid,  or  in 
case  no  such  instructions  shall  have  been  given  in  this  behalf,  and  the 
valuer  shall  think  an  allotment  necessary  for  the  purposes  aforesaid, 
such  part  as  the  valuer  shall  think  fit ;  and  such  allotments  shall  be 
inclosed  and  fenced  as  the  valuer  shall  direct,  and  shall  from  the  con- 
firmation of  the  award  be  vested  in  the  surveyor  of  the  highways 
within  the  said  parish  for  the  time  being,  in  trust  for  the  purposes 
aforesaid ;  and  the  grass  and  herbage  of  such  allotments  shall  belong 
to  such  persons  as  by  the  valuer  shall  be  directed,  and  if  he  shall  make 
no  such  direction  then  such  surveyors  shall  from  time  to  time  let  any 
such  allotment,  reserving  the  right  to  get  and  take  away  such  stone, 
gravel,  and  other  materials  when  and  as  he  shall  think  fit,  for  the  most 
money  that  can  be  obtained  for  the  same,  and  shall  apply  the  rents  and 
profits  towards  the  repairs  of  the  public  roads  or  highways  within  the 
said  parish ;  and  the  said  surveyor  shall  account  for  such  rents  and 
profits  in  the  same  manner  as  he  is  by  law  accountable  for  other  monies 
that  shall  come  to  his  hands  in  the  capacity  of  surveyor  of  the  high- 
ways, and  shall  be  subject  to  the  like  penalties  for  the  neglect  thereof." 
Sect.  73.  "  That  the  valuer  acting  in  the  matter  of  any  inelosure 
shall  and  may,  in  pursuance  of  the  directions  of  or  in  any  manner  not 
inconsistent  with  the  directions  of  the  provisional  order  of  the  commis- 
sioners, or  any  Act  hereafter  to  be  passed,  or  the  instructions  given  to 
such  valuer  as  aforesaid,  set  out  and  allot  such  part  of  the  lands  to  be 
inclosed  as  by  such  provisional  order  or  Act  or  instructions  respectively 
shall  have  been  directed  to  be  appropriated  as  a  place  of  exercise  and 
recreation  for  the  inhabitants  of  the  said  parish  and  neighbourhood ;  and 
such  allotment  shall,  unless  the  same  shall  be  otherwise  awarded.under 
the  provision  hereinafter  contained,  be  made  and  awarded  to  the 
churchwardens  and  overseers  for  the  time  being  of  the  parish  in  which 
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the  same  shall  be  situated,  and  shall  be  held  by  the  churchwardens 
and  overseers  for  the  time  being  of  the  said  parish  for  the  purposes 
aforesaid,  and  shall  be  in  the  first  instance  fenced,  and,  where  occasion 
shall  require,  drained  and  levelled  by  the  valuer,  the  expense  in  such 
case  to  be  considered  part  of  the  expenses  of  the  inclosnre,  or  shall  be 
fenced  by  any  person  to  whom  adjoining  land  shall  be  allotted,  as  the 
valuer  may  direct ;  and  the  fences  of  such  allotment  shall  for  ever  after- 
wards be  repaired  and  maintained,  and  the  surface  thereof  kept  draine'd 
and  level,  by  such  churchwardens  and  overseers,  or  by  the  church- 
wardens and  overseers  of  the  several  parishes  interested  therein,  in 
such  proportions  and  manner  as  shall  be  directed  by  the  valuer  out  of 
the  rents  to  be  received  for  the  herbage  of  the  said  allotment,  or  out  of 
the  poor  rate  of  the  said  parish  or  respective  parishes,  or  otherwise ; 
and  the  gi-ass  and  herbage  growing-  upon  such  allotment  may  be  from 
time  to  time  let  by  the  churchwardens  and  overseers  in  whom  the  same 
shall  be  vested,  and  the  rents  which  shall  be  received  by  them  for  the 
same  shall  be  by  them  from  time  to  time  applied,  in  the  first  place,  in 
maintaining  and  repairing  the  fences  of  the  said  allotment,  and  keeping 
the  surface  thereof  drained  and  level,  as  aforesaid,  and,  subject  thereto, 
in  aid  of  the  rates  for  the  repair  of  the  public  highways  in  the  said 
parish  or  respective  parishes ;  and  the  valuer  shall  in  like  manner  set 
out  and  allot  such  part  of  the  land  to  be  inclosed  as  by  such  provisional 
order  or  Act,  or  instructions  as  aforesaid  shall  have  been  directed  to  be 
appropriated  as  an  allotment  for  the  labouring  poor  unto  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  in  which  such  allotment 
shall  be  situate,  subject  nevertheless  to  a  rent-charge  to  be  payable 
thereout  to  any  person  or  persons  who  may  be  entitled  to  allotments 
under  such  inclosure,  as  hereinafter  provided ;  and  the  said  valuer  shall 
in  like  manner,  in  pursuance  of  the  directions  of  or  in  any  manner  not 
inconsistent  with  the  directions  of  such  provisional  order  or  Act,  or  in- 
structions as  aforesaid,  set  out  and  allot  for  the  other  public  purposes 
mentioned  in  such  provisional  order  or  Act,  or  instructions  as  aforesaid, 
such  parts  of  the  land  to  be  inclosed  as  shall  have  been  thereby  respec- 
tively directed  to  be  set  apart  for  such  purposes,  and  such  allotments 
shall  be  made  to  such  persons  respectively,  with  such  regulations  and 
provisions  as  to  the  fencing,  maintenance,  use,  and  enjoyment  thereof 
respectively,  as  the  valuer,  with  the  approbation  of  the  commissioners, 
shall  direct ;  and  in  every  case  in  which  the  valuer,  with  such  appro- 
bation of  the  commissioners,  shall  not  think  it  necessary  or  proper  to 
direct  the  same  to  be  otherwise  made,  such  allotments  shall  be  made  to 
the  churchwardens  and  overseers  of  the  poor  for  the  time  being  of  the 
parish  in  which  such  allotments  shall  be  situate;  and  all  allotments 
which  shall  be  made  to  the  churchwardens  and  overseers  under  this 
Act  shall  be  held  by  the  churchwardens  and  overseers  of  the  poor  for 
the  time  being  in  the  same  manner  and  with  the  same  legal  powers  and 
incidents  as  if  the  same  allotments  were  lands  belonging  to  the  parish, 
but  in  trust  nevertheless  for  the  purposes  for  which  the  same  shall  be 
allotted,  and  subject,  as  to  the  said  allotment  for  the  labouring  poor,  to 
the  provisions  in  relation  thereto  hereinafter  contained,  and  as  to  all 
other  such  allotments,  subject  to  such  directions  for  the  maintenance, 
fencing,  management,  and  use  thereof  as  the  valuer,  with  the  approba- 
tion of  the  commissioners,  may  think  fit." 

Sect.  108.  "  That  the  allotment  which,  upon  any  inclosure  under  this 
Act,  shall  be  made  for  the  labouring  poor,  shall  be  under  the  manage- 
ment of  the  incumbent  of  the  parish  or  ecclesiastical  district  in  which 
such  allotment  shall  be  situate,  (or  the  ojficiating  minister  for  the  time 
being  nominated  by  the  incumbent  for  that  purpose,)  the  church- 
warden, if  there  be  but  one,  or  (if  there  be  more  than  one)  one  of  the 
churchwardens  for  the  time  being  of  such  parish,  and  two  other  persons 
who  shall  be  rated  to  the  relief  of  the  poor  in  such  parish ;  and  such 
churchwarden,  where  there  is  more  than  one  churchwarden,  shall  be 
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yearly  named,  and  such  two  other  persons  shall  be  yearly  chosen  and 
appointed,  at  the  same  time,  and  by  the  same  persons,  and  in  the  same 
manner  as  the  overseers  of  the  poor  for  such  parish  shall  be  chosen  and 
appointed,  and  shall  continue  in  office  in  like  manner  until  the  next 
appointment  of  overseers,  or  until  others  are  named  and  chosen  and 
appointed  in  their  stead  ;  and  such  incumbent,  (or  officiating  minister,) 
churchwarden,  and  two  other  persons,  for  the  time  being,  shall  be 
styled  '  the  allotment  wardens '  of  the  parish,  and  shall  manage  and  let 
the  said  allotment  as  hereinafter  provided,  and  all  things  by  this  Act 
authorized  to  be  done  by  such  allotment  wardens  may  be  done  by  any 
two  of  them,  and  in  the  event  of  the  death  or  retirement  from  office  of 
any  one  or  more  of  the  said  allotment  wardens,  the  surviving  or  con- 
tinuing wardens  may  act  as  if  no  such  vacancy  had  happened." 

Sect.  109.  "That  the  allotment  wardens  shall  from  time  to  time  let 
the  allotment  under  their  management  in  gardens  not  exceeding  a 
quarter  of  an  aci'e  each  to  such  poor  inhabitants  of  the  parish  for  one 
year,  or  from  year  to  year,  at  such  rents,  payable  at  such  times,  and  on 
such  terms  and  conditions,  not  inconsistent  with  the  provisions  of  this 
Act,  as  they  shall  think  fit ;  provided  always,  that  the  commissioners 
may  frame  such  regulations,  not  inconsistent  with  the  provisions  of 
the  Act,  for  the  letting  of  such  allotments  as  aforesaid,  as  they  may 
think  advisable,  and  such  regulations  shall  be  obligatory  on  the  allot- 
ment wardens  during  five  years  from  the  date  thereof,  or  during  such 
shorter  period  as  the  commissioners  shall  direct :  provided  also,  that 
the  gardens  so  to  be  let  shall  be  let  free  of  all  tithes  or  tithe  rent-charge, 
(if  any,)  rates,  taxes,  and  assesments  whatsoever,  and  shall,  before  the 
first  letting  thereof,  and  once  at  least  in  every  ten  years  after  such  first 
letting,  be  valued  by  a  competent  person  to  be  appointed  by  the  allot- 
ment wardens  for  that  purpose,  who  shall  estimate  the  full  rent  which 
the  same  would  be  worth  to  be  let  by  the  year  for  farming  pvirposes, 
all  tithes  or  tithe  rent-charge,  rates,  taxes,  and  assesments  being  Isorne 
by  the  landlord,  and  shall  verify  such  valuation  by  solemn  declaration 
iinder  the  statute ;  and  the  rent  at  which  the  same  gardens  respectively 
shall  be  let  shall  be  not  below  the  full  yearly  value  of  the  land  accord- 
ing to  the  last  of  such  valuations  ;  and  the  allotment  wardens  shall,  for 
the  purposes  of  all  rates  and  taxes,  be  deemed  the  occupiers  of  such 
allotment,  and  shall  pay  all  rates  and  taxes,  tithes,  and  tithe  rent- 
charge  (if  any),  in  respect  thereof:  provided  always,  that  no  building 
whatsoever  shall,  under  any  such  letting  as  aforesaid,  or  otherwise, 
on  any  pretence,  be  erected  for  or  used  as  a  dwelling  on  any  such 
garden  or  on  any  part  of  any  such  allotment ;  and  in  case  any  such 
building  shall  be  erected  or  used  as  aforesaid  contrary  to  this  provision, 
the  allotment  wardens  shall  forthwith  pull  down  the  same,  and  sell  and 
dispose  of  the  materials  thereof,  and  the  produce  of  such  sale  shall  be 
applicable  in  like  manner  as  the  rents  of  such  gardens." 

Sect.  110.  "  That  if  the  rent  reserved  upon  the  letting  of  any  garden 
by  the  allotment  wardens  shall  at  any  time  be  in  arreax  for  forty  days, 
or  if  at  any  time  during  the  tenancy,  being  not  less  than  three  calendar 
months  after  the  commencement  thereof,  it  shall  appear  to  the  allot- 
ment wardens  that  the  occupier  of  such  garden  shall  not  have  duly 
observed  the  terms  and  conditions  of  his  tenancy,  or  shall  have  gone  to 
reside  more  than  one  mile  out  of  the  parish,  then  and  in  every  such  case 
the  allotment  wardens  shall  serve  a  notice  upon  such  occupier,  or  in 
case  he  shall  have  gone  to  reside  out  of  the  parish,  shall  affix  the  same 
to  the  door  of  the  church  of  the  parish,  determining  the  tenancy  at  the 
expiration  of  one  month  after  such  notice  shall  have  been  so  served  or 
affixed,  and  thereupon  such  tenancy  shall  be  determined  accordingly : 
provided  always,  that  in  every  such  case  the  allotment  wardens,  or 
their  incoming  tenant,  shall  pay  to  the  occupier  whose  tenancy  shall 
have  been  so  determined  a  fair  recompense  in  money  for  any  crops  (not 
being  crops  prohibited  by  the  terms  of  such  tenancy)  which  may  be 
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growing  on  such  garden  at  the  time  of  such  determination,  and  for  any 
manure  left  on  such  garden,  or  any  benefit  accruing  from  the  manuring 
of  such  garden  to  the  wardens  or  their  incoming  tenant ;  and  the 
justices  to  whom  application  may  be  made  for  a  warrant  to  give 
possession  of  such  garden  shall  settle  the  amount  of  such  recompense, 
in  case  the  parties  differ  about  the  same,  aud  stay  the  execution  of  such 
"warrant  until  the  same  shall  have  been  paid  or  tendered,  or  (in  case 
such  occupier  be  absent)  until  the  payment  thereof  shall  have  been 
secured  to  the  satisfaction  of  such  justices." 

Sect.  111.  "That  in  ease,  upon  the  determination  of  any  such  tenancy 
as  aforesaid,  the  occupier  of  any  such  garden  shall  refuse  to  quit  and 
deliver  up  possession  thereof,  or  if  any  other  person  shall  unlawfully 
enter  upon,  take,  or  hold  possession  of  any  such  garden,  or  of  any  part 
of  such  allotment,  the  allotment  wardens  may  recover  possession, 
according  to  the  mode  prescribed  by  the  1  &  2  Vict.  c.  74,  intituled  '  An 
Act  to  facilitate  the  Eecovery  of  Possession  of  Tenements  after  due 
Determination  of  the  Tenancy,'  in  such  and  the  same  manner  as  if  the 
said  wardens  were  landlords  or  a  landlord,  and  as  if  such  over-holding 
occupier  or  other  person  were  a  tenant  neglecting  or  refusing  to  quit 
and  deliver  up  possession,  within  the  meaning  of  the  last-mentioned 
Act." 

Sect.  112.  "That  all  rents  payable  in  respect  of  the  allotment  under 
the  management  of  the  allotment  wardens  shall  be  payable  to  such 
wardens,  who  shall  have  the  same  remedies  for  recovery  thereof  by 
distress  and  otherwise  as  if  the  legal  estate  of  and  in  such  allotment 
were  vested  in  them  under  this  Act ;  and  such  rents  shall  be  applicable, 
in  the  first  place,  to  the  payment  of  all  rates,  taxes,  tithes,  tithe  rent- 
charge,  and  of  the  rent-charge  charged  on  such  allotment  under  the 
provisions  of  this  Act,  and  of  all  expenses  incurred  by  the  allotment 
wardens  in  the  execution  of  their  trusts  and  powers  under  this  Act ; 
and  the  residue  (if  any)  of  such  rents  shall  be  paid  to  the  overseers  of 
the  poor,  in  aid  of  the  poor  rates  of  the  pariah,  and  be  applicable  in  the 
same  manner  as  and  subject  to  all  the  provisions  concerning  the  monies 
assessed  for  the  relief  of  the  poor." 

By  the  20  &  21  Vict.  c.  31,  s.  12,  which  recites  "that  it  is  expedient 
to  provide  summary  means  of  preventing  nuisances  in  town  greens  and 
village  greens,  and  on  land  allotted  and  awarded  upon  any  inclosure 
under  the  said  Acts  as  a  place  for  exercise  and  recreation,"  it  is  enacted 
that,  "If  any  person  wilfully  cause  any  injury  or  damage  to  any  fence 
of  any  such  town  or  village  green  or  land,  or  wilfully  and  without  lawful 
authority  lead  or  drive  any  cattle  or  animal  thereon,  and  wilfully  lay 
any  manure,  soil,  ashes,  or  rubbish,  or  other  matter  or  thing  thereon, 
or  do  any  other  act  whatsoever  to  the  injury  of  such  town  or  village 
green  or  land,  or  to  the  interruption  of  the  use  or  enjoyment  thereof  as 
a  place  for  exercise  and  recreation,  such  person  shall,  for  every  such 
offence,  upon  a  summary  conviction  thereof  before  two  justices,  upon 
the  information  of  any  churchwarden  or  overseer  of  the  parish  in 
which  such  town  or  village  green  or  land  is  situate,  or  of  the  person  in 
whom  the  soil  of  such  town  or  village  green  or  land  may  be  vested, 
forfeit  and  pay,  in  any  of  the  cases  aforesaid,  and  for  each  and  every 
such  offence,  over  and  above  the  damages  occasioned  thereby,  any  sum 
not  exceeding  forty  shillings;  and  it  shall  be  lawful  for  any  such 
churchwarden,  or  overseer,  or  other  person  as  aforesaid,  to  sell  and 
dispose  of  any  such  manure,  soil,  ashes,  and  rubbish,  or  other  matter  or 
thing  as  aforesaid ;  and  the  proceeds  arising  from  the  sale  thereof,  and 
every  such  penalty  as  aforesaid,  shall,  as  regards  any  such  town  or 
village  green  not  awarded  under  the  said  Acts,  or  any  of  them,  to  be 
used  as  a  place  for  exercise  and  recreation,  be  applied  in  aid  of  the  rates 
for  the  repair  of  the  public  highways  in  the  parish,  and  shall,  as  regards 
the  land  so  awarded,  be  applied  by  the  persons  or  person  in  whom  the 
soil  thereof  may  be  vested  in  the  due  maintenance  of  such  land  'as  a 
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place  for  exercise  and  recreation;  and  if  any  manure,  soil,  ashes,  or 
rubbish  be  not  of  sufBcient  value  to  defray  the  expense  of  removing  the 
same,  the  person  who  laid  or  deposited  such  manure,  soil,  ashes,  or 
rubbish,  shall  re-pay  to  such  churchwarden,  or  overseer,  or  other  person 
as  aforesaid,  the  money  necessarily  expended  in  the  removal  thereof ; 
and  every  such  penalty  as  aforesaid  shall  be  recovered  in  manner  pro- 
vided by  the  11  &  12  Vict.  o.  43;  and  the  amount  of  damage  occasioned 
by  any  such  offence  as  aforesaid  shall,  in  case  of  dispute,  be  determined 
by  the  justices  by  whom  the  offender  is  convicted ;  and  the  payment  of 
the  amount  of  such  damage,  and  the  re-payments  of  the  money  neces- 
sarily expended  in  the  removal  of  any  manure,  soil,  ashes,  or  rubbish, 
shall  be  enforced  in  like  "manner  as  any  such  penalty." 
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4.  Depositing  Documents  with  the  Clerk  of  the  Peace. — ■ 
AwAKDS,  Objections,  &c. 

By  the  41  Geo.  III.,  c.  109,  s.  35,  "  As  soon  as  conveniently  may  be 
after  the  division  and  allotment  of  the  said  lands  and  grounds  shall 
be  finished,  pursuant  to  the  purport  and  directions  of  this  or  any 
such  Act,  the  said  commissioner  or  commissioners  shall  form  and  draw 
up,  or  cause  to  be  formed  and  drawn  up,  an  award  in  writing, 
which  shall  express  the  quantity  of  acres,  roods,  and  perches,  in 
statute  measure,  contained  in  the  said  lands  and  grounds,  and  the 
quantity  of  each  and  every  part  and  parcel  thereof,  which  shall  be 
so  allotted,  assigned,  or  exchanged,  and  the  situations  and  descrip- 
tions of  the  same  respectively,  and. shall  also  contain  a  description 
of  the  roads,  ways,  footpaths,  watercourses,  watering  places,  quarries, 
bridges,  fences,  and  land  marks,  set  out  and  appointed  by  the -said 
commissioner  or  commissioners  respectively  as  aforesaid,  and  all  such 
other  rules,  orders,  agreements,  regulations,  directions,  and  deter- 
minations, as  the  said  commissioner  or  commissioners  shall  think  neces- 
sary, proper,  or  beneficial  to  the  parties,  which  said  award  shall  be 
fairly  engrossed  or  written  on  parchment,  and  shall  be  read  and  exe- 
cuted by  the  commissioner  or  commissioners,  in  the  presence  of  the 
proprietors  who  may  attend  at  a  special  general  meeting  called  for  that 
purpose,  of  which  ten  days'  notice  at  least  shall  be  given  in  some  paper 
to  be  named  in  such  Act,  and  circulating  in  the  county,  which  execution 
of  such  award  shall  be  proclaimed  the  next  Sunday  in  the  church  of 
the  parish  in  which  such  lands  shall  be,  from  the  time  of  which  pro- 
clamation only,  and  not  before,  such  award  shall  be  considered  as  com- 
plete ;  and  shall,  within  twelve  calendar  months  after  the  same  shall  be 
so  signed  and  sealed,  or  so  soon  as  conveniently  may  be,  be  enrolled 
in  one  of  his  Majesty's  courts  of  record  at  Westminster,  or  with  the 
clerk  of  the  peace  for  the  county  in  which  such  lands  shall  be  situated, 
to  the  end  that  recourse  may  be  had  thereto  by  any  person  or  pei'sons 
interested  therein,  for  the  inspection  and  perusal  whereof  no  more  than 
Is.  shall  be  paid ;  and  a  copy  of  the  said  award,  or  any  part  thereof,  signed 
by  the  proper  officer  of  the  court  wherein  the  same  shall  be  enrolled,  or 
by  the  clerk  of  the  peace  for  such  county,  or  his  deputy,  purporting  the 
same  to  be  a  true  copy,  shall  from  time  to  time  be  made  and  delivered 
by  such  officer  or  clerk  of  the  peace  for  the  time  being  as  aforesaid,  to 
any  person  requesting  the  same,  for  which  no  more  shall  be-paid  than 
twopence  for  every  sheet  of  seventy-two  words ;  and  the  said  award, 
and  each  copy  of  the  same,  or  of  any  part  thereof  signed  as  aforesaid, 
shall  at  all  times  be  admitted  and  allowed  in  all  courts  whatever  as 


(a)  The  3  &  4  Will.  IV.,  c.  87, 
post,  907,  remedies  defects  in  titles  in 
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legal  evidence ;  and  the  said  award  or  instrument,  and  the  several     2.  Inclosure 
allotments,  partitions,  regulations,  agreements,  exchanges,  orders,  direc-  of. 

tions,  determinations,  and  all  other  matters  and  things  therein  men-    

tioned  and  contained,  shall,  to  all  intents  and  purposes,  be  binding  and   iSng°on  all 

conclusive,  except  where  some  provision  to  the  contrary  is  herein  or   parties  inte- 

shall  be  by  any  such  Act  contained,  unto  and  upon  the  said  proprietors,   rested. 

and  all  parties  and  persons  concerned  or  interested  in  the  same,  or  in  any 

of  the  lands,  grounds,  or  premises  aforesaid ;  and  also,  that  the  said   Commissioners 

respective  commissioners,  if  they  think  it  necessary,  shall  form  or  draw,  JfXomds^wh^li 

or  cause  to  be  formed  and  drawn,  on  parchment  or  vellum,  such  maps   shall  be  anneied 

or  plans  of  the  said  lands  and  grounds,  the  better  to  describe  the  several  *"  award,  and 

new  allotments  or  divisions  to  be  made,  and  premises  that  shall  be   aeraof.^*"^' 

exchanged  by  virtue  of  this  Act,  and  which  shall  express  the  quantity  of 

each  allotment  in  acres,  roods,  and  perches,  together  with  the  names  of 

the  respective  proprietors  at  the  time  of  such  division  and  allotment ; 

which  said  -maps  and  plans  shall  be  annexed  to  and  enrolled  with  the 

said  respective  award,  and  shall  be  deemed  and  construed  in  every 

respect  as  and  for  part  of  the  said  award." 

The  3  &  4  Will.  IV.  c.  87,  intituled  "  An  Act  for  remedying  a  Defect  3  &  4  wm.  iv., 
in  Titles  to  Messuages,  Lands,  Tenements,  and  Hereditaments,  allotted,  "•  *'• 
sold,  divided,  or  exchanged  under  Acts  of  Inclosure,  in  consequence  of 
the  Award  not  having  been  enrolled,  or  not  having  been  enrolled 
within  the  time  limited  by  the  several  Acts  ;  and  for  authorizing  the 
appointment  of  new  Commissioners  in  certain  cases  where  the  same 
shall  have  been  omitted,"  recites  "  that  by  divers  Acts  of  inclosure  the 
awards  or  instruments  in  writing,  thereby  directed  to  be  formed  and 
drawn  up  or  made  by  the  commissioner  or  commissioners  appointed  by 
or  by  virtue  of  such  Acts  for  executing  the  powers  and  authorities 
thereof  respectively,  are  directed  or  required  to  be  enrolled  by  or  with 
the  clerk  of  the  peace  of  the  county,  riding,  division,  soke,  or  place  in 
which  the  lands  to  which  such  Acts  respectively  relate  are  situated,  or 
in  one  of  his  Majesty's  courts  of  record  at  Westminster,  or  in  some 
other  court,  and,  in  certain  of  the  said  Acts,  within  certain  times  men- 
tioned in  such  Acts  next  after  the  execution  of  such  awards  or  instru- 
ments in  writing  respectively;  and  in  certain  of  the  said  Acts  new 
commissioners  are  directed  to  be  appointed  within  certain  times  thereby 
respectively  limited :   and  that  in  a  great  number  of  instances  such 
awards  or  instruments  in  writing  have  not  been  enrolled,  or  have  not 
been  enrolled  within  the  time  directed  or  required  by  the  several  Acts ; 
and  by  reason  of  such  omission  the  title  to  the  messviages,  lands,  tene- 
ments and  hereditaments  allotted,  sold,  divided,  or  exchanged  under 
such  Acts  respectively  may  be  considered  defective ;  and  in  many  in- 
stances new  commissioners  have  not  been  appointed  within  the  time 
directed  by  the  several  Acts  :  and  that  it  is  expedient  that  provision 
should  be  made  for  remedying  such  defects  :  enacts  '  That  every  award  All  awards 
already  made  and  executed  under  or  in  pursuance  of  any  Act  of  inclosure  no^enroUed  shSl 
and  which  has  not  been  enrolled,  or  which  has  not  been  enrolled  within  froin  the  execu-  ' 
the  time  limited  by  the  Act  under  or  in  pursuance  of  which  such  award  ti™  thereof,  be 
shall  have  been  made,  shall  from  the  time  of  the  execution  of  such  tolled  within 
award  be  as  good  and  valid  and  of  the  same  effect  in  all  respects  as  if  the  time  limited 
such  award  had  been  enrolled  in  the  manner,  and  within  the  time,   I)?  the  Act, 
if  any,  appointed  and  limited  for  that  purpose  in  the  Act  under  or  in 
pursuance  of  which  the  same  has  been  made.' " 

Sect.  2.  "  Where  any  award  already  made  and  executed  under  or  in   Proprietors  of 
pursuance  of  any  Act  of  inclosure  has  not  been  enrolled,  it  shall  be  lawful  ^^^l^^^^^ 
for  any  person  or  persons  having  or  deriving  title  to  any  niessuages,  enrolled. 
lands,  tenements  and  hereditaments  under  such  award,  at  his,  her  or 
their  expense,  to  require  and  cause  such  award,  with  any  maps  or  plans 
annexed  or  relating  thereto,  to  be  enrolled  in  any  one  of  his  Majesty's 
courts  of  record  at  Westminster,  or  by  the  clerk  of  the  peace  of  the 
coimty,  riding,  division,  soke,  or  place  in  which  the  lands  to  which  such 
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church  door,  and 
published  in  some 


award  shall  relate  are  situated,  to  the  end  that  recourse  may  be  had 
thereto  by  any  person  or  persons  interested  therein,  for  the  inspection 
and  perusal  whei'eof  no  more  than  one  shilling  shall  be  paid ;  and  a 
copy  of  such  award  when  so  enrolled,  or  of  any  part  thereof,  signed  by 
the  proper  officer  of  the  court  wherein  the  same  shall  be  enrolled,  or 
by  the  clerk  of  the  peace  for  such  county,  riding,  division,  soke,  or 
place,  or  his  deputy,  purporting  the  same  to  be  a  true  copy,  shall  from 
time  to  time  be  made  and  delivered  by  such  officer  or  clerk  of  the 
peace  for  the  time  being,  or  his  deputy,  to  any  person  or  persons 
requesting  the  same,  for  which  no  more  shall  be  paid  than  threepence 
for  every  sheet  of  seventy-two  words  ;  and  every  award  already  made, 
whether  enrolled  or  not,  and  every  copy  of  such  award  when  enrolled 
as  aforesaid,  or  of  any  part  thereof,  signed  as  aforesaid,  shall  at  all 
times  be  admitted  and  allowed  in  all  courts  whatsoever  as  legal 
evidence.'' 

Sect  3.  "  If  any  commissioner  shall  be  dead  or  incapable  of  acknow- 
ledging his  award  before  such  award  shall  be  enrolled,  the  same  award 
may  be  enrolled  without  the  acknowledgment  of  such  commissioner,  on 
due  proof  being  given  that  such  award  is  the  deed  or  instrument  of 
such  commissioner." 

Sect.  4.  "  Where  any  award  already  made  and  executed  under  or  in 
pursuance  of  any  Act  of  inclosure  shall  be  deposited  in  any  parish 
church  it  shall  be  considered  as  in  the  custody  of  the  officiating  minister 
and  churchwardens  for  the  time  being  of  such  parish  church ;  and  where 
any  such  award  shall  be  in  the  possession  of  the  lord  of  any  manor  to 
or  for  whom,  or  to  or  for  any  preceding  loi'd  of  which  manor,  any  allot- 
ment shall  have  been  made  under  such  award,  or  in  the  possession  of 
the  steward  of  such  manor,  it  shall  be  considered  as  in  the  custody  of 
the  lord  of  such  manor  for  the  time  being ;  and  the  steward  shall,  when 
required,  deliver  up  the  same  accordingly;  and  the  said  minister  and 
churchwardens,  or  lord,  as  the  case  may  be,  shall  [from  time  to  time, 
upon  the  request  of  any  person  or  persons  interested  in  any  allotment 
or  allotments,  or  otherwise,  under  such  award,  cause  the  same  to  be 
produced  for  the  inspection  of  such  person  or  persons,  on  being  paid  by 
him,  her,  or  them  a  just  and  reasonable  compensation  for  such  produc- 
tion, and  shall  also  cause  the  same  to  be  produced  for  the  purpose 
of  being  enrolled,  or  in  any  court  of  law  or  equity,  or  on  any  other 
occasion,  for  the  purpose  of  being  given  in  evidence,  on  being  paid 
all  just  expenses." 

Sect.  5.  "  Where  any  such  award  as  aforesaid  shall  not  be  deposited  in 
the  parish  church  of  the  parish  in  which  the  lands  to  which  such  award 
shall  relate  are  situated,  and  shall  not  be  in  the  possession  of  the  lord  or 
steward  of  any  manor  to  or  for  the  present  or  any  preceding  lord  of 
which  manor  an  allotment  shall  have  been  made  under  such  award,  but 
shall  be  in  the  possession  of  any  other  person,  it  shall  be  lawful  for  any 
person  or  persons  interested  in  any  allotment  or  allotments,  or  other- 
wise, under  such  award,  to  require  the  same  to  be  deposited  in  the 
parish  church  of  the  parish  in  which  the  lands  to  which  such  award 
shall  relate  are  situated,  and  the  person  in  whose  possession  the  same 
shall  be  shall,  on  such  request,  deliver  up  the  same  to  the  minister  and 
churchwardens  for  the  time  being  of  such  parish  church,  for  the  purpose 
of  being  so  deposited." 

By  6  &  7  Will.  IV.  c.  115,  s.  41,  "Before  any  land  shall  be  inclosed 
under  the  provisions  herein  contained  for  inclosure  without  the  assist- 
ance of  commissioners,  a  schedule  of  such  land,  containing  a  correct 
description  thereof,  and  signed  by  the  persons  proposing  to  make  such 
inclosure,  and  also  by  the  persons  who  consent  to  such  inclosure  is 
hereinbefore  required  to  be  given,  and  whenever  the  inclosure  shall  be 
proposed  to  be  made  by  any  person  having  a  less  estate  than  a  fee 
simple  or  under  disability,  then  accompanied  by  a  copy  of  the"  several 
limitatiouB  contained  in  the  deed  or  will  under  which  such  person  may 
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be  entitled,  shall  be  deposited  witli  the  clerk  of  the  parish,  township, 
or  chapelry,  and  also  with  the  clerk  of  the  peace  of  the  county  in  which 
the  land  proposed  to  be  inclosed  may  be  situated ;  and  a  notice  of  such 
schedule  having  been  so  deposited  (such  notice  containing  a  description 
of  the  land  intended  to  be  inclosed)  shall  be  published  in  some  news- 
paper usually  circulating  in  the  county  wherein  such  land  is  situated, 
at  three  several  times  in  three  successive  months  after  such  schedule 
shall  have  been  so  deposited,  and  a  copy  thereof  shall  be  affixed  on  the 
principal  outer  door  of  the  church  or  chapel  of  the  parish  or  township 
in  which  the  land  may  be  situated,  before  the  commencement  of  divine 
service,  or  if  there  be  no  church  or  chapel  then  in  some  conspicuous 
place  there,  for  three  successive  Sundays  after  such  schedule  shall  have 
been  so  deposited :  provided  always,  that  whenever  such  inclosure  shall 
be  proposed  to  be  made  by  a  corporation  aggregate,  or  the  consent  of 
a  corporation  aggregate  shall  be  necessary  thereto,  the  aifixing  of  the 
common  seal  of  such  corporation  to  such  schedule  shall  be  deemed  a 
sufficient  compliance  with  the  provisions  of  this  Act." 

Sect.  43.  "  Whenever  any  agreement  for  compensation  may  or  may 
not  have  been  entered  into,  and  notwithstanding  any  such  agreement, 
if  any  person  interested  in  any  such  inclosure,  other  than  a  person  who 
may  have  signed  such  agreement  or  otherwise  consented  thereto,  shall 
object  to  such  inclosure,  or  to  the  nature  and  amount  of  any  compen- 
sation which  may  be  offered,  or  to  the  manner  in  which  such  compen- 
sation may  be  proposed  to  be  secured,  or  on  account  of  there  not  having 
been  any  compensation  offered,  it  shall  be  lawful  for  him  to  state  such 
objection  in  writing,  and  to  deposit  the  same  with  the  clerk  of  the 
peace  at  any  time  within  six  calendar  months  from  the  expiration  of 
the  aforesaid  notices  of  the  deposit  of  such  schedule ;  and  such  schedule 
and  copy  of  limitations,  and  every  statement  and  document  annexed  to 
such  schedule,  and  every  statement  of  objection  which  may  be  so  de- 
posited, shall  be  open  to  the  inspection  of  any  person  interested,  and 
the  deposit  of  such  statement  of  objections  in  manner  aforesaid  shall  be 
deemed  and  taken  to  be  a  sufficient  notice  to  all  persons  interested  in 
such  inclosure." 

Sect.  44.  "  The  clerk  of  the  peace  shall  cause  the  schedule  and  state- 
ment of  objections,  and  all  other  papers  relating  thereto,  and  which 
shall  have  been  so  deposited  with  him,  to  be  laid  before  the  justices  at 
the  general  quarter  sessions  of  the  peace,  or  at  some  adjourned  meeting 
thereof,  which  shall  be  held  not  earlier  than  twenty-eight  days  next 
after  the  deposit  of  such  objections,  in  and  for  the  county,  riding,  or 
division  whei-ein  the  lands  proposed  to  be  inclosed,  or  the  greater  part 
thereof,  shall  be  situate  ;  and  all  such  objections  shall  be  heard  and  de- 
termined by  the  said  justices  in  manner  bei-einafter  provided." 

The  3  &  4  Vict.  c.  31,  intituled  "  An  Act  to  extend  the  Powers  and 
Provisions  of  the  several  Acts  relating  to  the  Inclosure  of  open  and 
arable  Fields  in  England  and  "Wales,"  recites  the  41  Geo.  III.  c.  109, 
and  the  6  &  7  Will.  IV.  c.  115,  and  that  "  it  is  desirable  that  awards 
under  the  secondly-recited  Act  should  be  rendered  final  and  conclusive, 
and  that  the  powers  of  the  commissioners  acting  under  or  in  execution 
of  the  said  recited  Acts,  or  either  of  them,  for  the  ascertaining  and  de- 
termining boundai-ies,  should  be  extended  in  the  respects  hereinafter 
mentioned,"  it  is  enacted,  "  that  (subject  and  without  prejudice  to  the 
right  of  appeal  given  by  the  said  secondly-recited  Act)  all  awards  that 
shall  be  made  in  pursuance  of  that  Act  and  of  this  Act,  or  either  of 
them,  shall  immediately  after  the  execution  thereof  be  conclusive  evi- 
dence that  the  provisions  of  the  said  Acts  have  in  all  respects  been 
complied  with,  and  that  all  necessary  consents  have  been  given  ;  and 
no  other  evidence  than  such  awards  shall  be  requisite  to  establish  the 
title  under  the  inclosure  of  the  parties  concerned  or  interested  in  the 
same :  provided  always,  that  if  any  party  concerned  or  interested  in  any 
such  inclosure  shall,  after  the  making  of  the  award  thereunder,  take 
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possession  of,  or  proceed  to  inclose  or  to  cultivate,  any  allotment,  or 
any  lands  given  in  exchange,  which  shall  have  been  thereby  awarded 
to  such  party,  all  right  of  appeal  which  might  otherwise  have  been 
exercised  by  such  party  against  the  said  award  shall,  from  the  time 
of  such  taking  possession,  or  of  such  proceeding  to  inclose  or  to  culti- 
vate, (as  the  case  may  be,)  be  deemed  and  taken  to  have  been  absolutely 
waived  and  surrendered." 

By  8  &  9  Vict.  c.  118,  s.  146,  it  is  enacted,  "That  two  copies  of  every 
confirmed  award  shall  be  made,  and  sealed  with  the  seal  of  the  said 
commissioners,  and  one  such  copy  shall  be  deposited  with  the  clerk  of 
the  peace  of  the  county  in  which  the  lands  inclosed  shall  be  situate, 
who  is  hereby  required  to  deposit  and  keep  the  same' among  the  records 
of  the  said  county,  so  that  recourse  may  be  had  thereto  by  any  person 
interested  in  the  premises,  and  the  other  copy  shall  be  deposited  with 
the  church  or  chapelwardens  for  the  time  being  of  the  parish  in  which 
the  lands  or  the  greater  part  thereof  shall  be  situated,  to  be  kept  by 
them  and  their  successors  in  oflSce  with  the  public  books,  writings,  and 
papers  of  the  parish,  or  shall  be  deposited  with  such  other  fit  persons  as 
the  commissioners  shall  approve ;  and  all  persons  interested  therein 
may  have  access  to  and  be  furnished  with  copies  of  or  extracts  from 
any  such  copy,'on  giving  reasonable  notice  to  the  person  having  custody 
of  the  same,  and  on  payment  of  two  shillings  and  sixpence  for  such 
inspection,  and  after  the  i-ate  of  threepence  for  every  seventy-two 
words  contained  in  such  copy  or  extract ;  and  all  such  copies  of  and 
extracts  from  any  such  copy  of  any  confirmed  award  as  shall  be  fur- 
nished by  the  clerk  of  the  peace  shall  be  signed  by  the  said  clerk  of  the 
peace  or  his  deputy,  purporting  the  same  to  be  a  true  copy;  and  every 
such  copy  and  extract,  so  signed,  shall  be  received  in  evidence  without 
further  proof  thereof ;  and  every  recital  or  statement  in  such  confirmed 
award  or  any  sealed  copy  thereof  shall  be  deemed  satisfactory  evidence 
of  the  matters  therein  recited  or  stated." 

By  15  &  16  Vict.  c.  79,  s.  17,  it  is  enacted  that  "In  any  case  of 
division  of  intermixed  land,  exchange,  or  partition,  in  which  it  shall 
appear  to  the  commissioners  from  the  number  of  persons  interested  in 
the  subject-matter  of  the  division,  exchange,  or  partition,  or  the 
nature  of  their  interests,  that  the  direction  in  the  said  recited  Acts  that 
a  copy  of  the  order,  under  the  seal  of  the  commissioners,  shall  be 
delivered  to  each  of  the  parties  upon  whose  application  such  order 
shall  be  made  are  inapplicable,  it  shall  be  lawful  for  them,  instead  of 
delivering  a  copy  of  such  order  to  each  of  such  parties,  to  direct,  by  an 
order  under  their  seal,  that  copies  shall  be  deposited  in  such  and  the 
same  manner  as  copies  of  an  award  in  the  matter  of  an  inclosure 
under  the  said  Acts  are  directed  to  be  deposited,  and  thereupon  all  the 
provisions  in  the  8  &  9  Vict.  c.  118  relating  to  the  deposit,  custody,  and 
inspection  of  copies  of  such  awards,  and  for  the  furnishing  of  copies  of 
and  extracts  therefrom,  shall  be  applicable  to  copies  of  such  orders  of 
division,  exchange,  and  partition  respectively :  provided  always,  that 
the  commissioners  shall,  upon  the  request  and  at  the  cost  of  any  person 
upon  whose  application  such  order  was  made,  furnish  him  with  a  copy 
of  the  order  sealed  with  their  seal." 

And  by  s.  22.  "  Where  any  money  shall  have  been  or  may  hereafter  be 
paid  to  a  committee  under  '  The  Lands  Clauses  Consolidation  Act,  1845,' 
or  under  any  railway  or  other  special  Act  by  which  money  may  have  been 
directed  or  authorized  to  be  paid  to  a  committee,  as  compensation  for  the 
extinction  of  commonable  or  other  rights,  or  for  lands  being  commoir 
lands  or  in  the  nature  thereof,  the  right  to  the  soil  of  which  may  have 
belonged  to  the  commoners,  and  such  committee  shall  be  of  opinion  that 
the  provisions  of  such  Act  for  the  apportionment  thereof  cannot  be  satis- 
factorily carried  into  effect,  such  committee  may  make  application  in 
writing  to  the  commissioners  to  call  a  meeting  of  the  persons  interested 
in  such  compensation  money  for  the  appointment  of  trustees  of  such 
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compensation  money  and  for  the  investment  thereof,  and  for  the  appli-    2.  Indosure 
cation  of  the  interest  and  annual  produce  thereof  to  such  purposes  for  of. 

the  benefit  of  the  persons  interested  therein  as  the  commissioners  shall    — ~ 

approve ;  and  if  the  said  commissioners  shall  think  fit  to  proceed  with 
such  application  they  shall  call  a  meeting  accordingly,  and  the  decision 
of  the  majority  in  number  and  the  majority  in  respect  of  the  interest 
of  the  persons  present  at  such  meeting  shall  bind  the  minority  and 
all  absent  parties  :  provided  always,  that  if  no  instructions  shall  be 
resolved  upon,  or  in  case  the  commissioners  shall  deem  such  instruc- 
tions unjust  or  unreasonable,  they  may,  by  an  order  under  their  seal, 
give  such  instructions  for  the  investment  of  such  compensation  money 
and  for  the  application  of  the  income  thereof  as  they  shall  think  fit ; 
and  such  order  under  the  seal  of  the  commissioners,  or  the  order 
approving  of  such  instructions  as  aforesaid,  shall  contain  provisions  for 
the  appointment  of  new  trustees  from  time  to  time,  and  copies  of  such 
order  shall  be  deposited  and  kept  in  like  manner  as  copies  of  an  award 
are  by  the  8  &  9  Vict.  c.  118,  directed  to  be  deposited  and  kept,  and 
the  said  committee  shall  be  absolutely  discharged  from  all  liability  in 
respect  of  such  compensation  money  upon  payment  thereof  to  the 
said  trustees,  who  shall,  out  of  such  money,  in  the  first  place,  pay  and 
discharge  all  expenses  which  may  be  incurred  by  the  said  commis- 
sioners in  respect  of  or  in  any  way  incident  to  such  application  and 
order,  and  apply  or  invest  the  surplus  thereof  in  such  manner  as  shall 
by  such  order  be  authorized  or  directed." 

And  by  s.  27,  which  recites  that  "It  is  doubtful  whether  any  or  Fee  to  clevk  of 
what  fee  is  payable  to  the  clerk  of  the  peace  upon  the  deposit  with  him  ft''  S°^°t  „?" 
of  a  copy  of  an  inclosure  award  under  the  pi-ovisions  of  the  8  &  9  Vict,  copy  of  inolosure 
c.  118,"  it  is  enacted,  "  that  the  fee  upon  such  deposit  shall  be  the  sum  award. 
of  ten  shillings  and  no  more."     (As  to  fees  of  the  clerk  of  the  peace,  see 
tit.  "  Okrk  of  the  Peace,"  ante,  771). 


5.  Appeals  to  Justices  at  Sessions. 

By  the  3  &  4  Will.  IV.  c.  35,  "An  Act  to  remedy  certain  Defects  as  Appeal, 
to  the  Eecovering  of  Bates  and  Assessments  made  by  Commissioners  and 
other  Persons  under  divers  Inclosure  and  Drainage  Acts,"  it  is  enacted, 
s.  3, "  If  any  person  or  persons  shall  think  himself,  herself,  or  themselves 
aggrieved  by  anything  done  in  pursuance  of  this  Act,  then  and  in  every 
such  case  he,  she,  or  they  may  appeal  to  the  next  court  of  general 
quarter  sessions  of  the  peace  which  shall  be  holden  not  less  than  ten 
days  after  the  cause  of  such  complaint  for  the  county,  riding,  division, 
or  place  wherein  the  cause  of  complaint  shall  have  arisen;  provided 
that  such  person  shall  give  to  the  complainant  a  notice  in  writing  of 
such  appeal,  and  of  the  cause  and  matter  thereof,  within  eight  days 
after  such  cause  of  complaint,  and  six  clear  days  at  the  least  before  such 
sessions,  and  shall  also  enter  into  a  recognizance  within  such  six  days, 
with  sufficient  surety,  before  a  justice  of  the  peace  for.  the  same  county, 
riding,  division,  or  place,  conditioned  to  appear  at  the  said  sessions,  and 
to  try  such  appeal,  and  to  abide  the  judgment  of  the  court  thereupon, 
and  to  pay  such  costs  as  shall  be  awarded  by  the  court ;  and  the  court, 
at  such  sessions,  shall  hear  and  determine  the  matter  of  such  appeal, 
and  shall  make  such  order  therein,  with  or  without  costs  to  either  party, 
as  to  the  court  shall  seem  meet." 

Sect  4.  "No  such  warrant  of  distress  or  adjudication  made  on  appeal  q^Sd  for  want^ 
therefrom  shall  be  quashed  for  want  of  form."  of  form. 

Sect.  6.  "  At  the  hearing  of  the  said  complaint  and  appeal,  or  either  Koted  persons 
of  them,  no  person  shall  be  an  incompetent  witness  by  reason  of  his  or  ""^jtS  ¥  *'^' 
her  being  rated,  or  liable  to  be  rated,  to  the  said  rate  or  assessment,  '"'' 
rates  or  assessments." 

By  the  6  &  7  Will.  IV.  c.  115,  s.  10,  it  is  provided,  "That  it  shall  be 
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lawful  for  the  major  part  in  number  and  value  of  the  proprietors  and 
persons  interested  as  aforesaid  to  make  any  agreement  with  any  com- 
missioner or  commissioners,  or  surveyor  or  surveyors,  to  be  appointed 
under  this  Act,  for  the  pajonent  to  them  respectively  of  one  sum  for 
the  whole  duty,  or  any  part  thereof,  to  be  performed  by  them  or  either 
of  them." 

Sect.  11.  Provided  further,  "That  it  shall  be  lawful  for  four-fifths  in 
number  and  value  of  such  proprietors  and  persons  interested  as  afore- 
said to  agree  upon  the  adoption,  for  the  purposes  of  this  Act,  of  any 
plan,  map,  admeasurement,  or  valuation  previously  made,  and  such 
agreement  shall  be  binding  upon  any  commissioner  or  commissioners 
or  umpire  who  may  be  appointed  in  pursuance  of  the  provisions  of  this 
Act." 

Sect.  12.  Provided  also,  "That  it  shall  be  lawful  for  four-fifths  in 
number  and  value  of  such  proprietors  and  persons  interested  as  afore- 
said to  agree  upon  the  rules,  conditions,  and  principles,  according  to 
which  any  such  commissioner  or  commissioners  or  umpire  shall  act  in 
alloting  the  lands  to  be  inclosed  to  the  several  persons  interested 
therein,  and  such  agreement  shall  be  binding  upon  such  commissioner 
or  commissioners  or  umpire  as  aforesaid." 

Sect.  13.  Provided  nevertheless,  "That  it  shall  be  lawful  for  any 
proprietor  or  person  interested  as  aforesaid,  who  may  deem  himself 
aggrieved  by  any  such  agreement  as  hereinbefore  mentioned  for  the 
payment  of  a  commissioner  or  commissioners,  surveyor  or  surveyors, 
or  for  the  adoption  of  any  plan,  map,  admeasurement,  or  valuation,  or 
for  establishing  any  rules,  conditions,  and  principles  for  the  guidance  of 
the  commissioner  or  commissioners  oi'  umpire  in  making  allotments,  to 
appeal  against  the  same  to  the  first  general  quarter  sessions  of  the 
peace  to  be  holden  in  and  for  the  county,  riding,  or  division  wherein 
the  lands,  or  the  greater  part  thereof,  in  respect  of  which  the  matter  of 
complaint  may  arise,  shall  be  situate,  or  some  adjournment  thereof,  or 
if  such  general  quarter  sessions  shall  be  holden  within  one  month  from 
the  making  of  such  agreement,  then  to  the  general  quarter  sessions 
next  following  such  first  general  quarter  sessions,  or  some  adjournment 
thereof ;  and  notice  of  such  appeal  shall  in  each  case  be  given  in  writing 
to  the  commissioner  or  commissioners  seven  days  at  the  least  before  the 
day  on  which  such  sessions  respectively  shall  be  holden  :  provided  always, 
that  in  the  event  of  the  decision  upon  any  such  appeal  being  in  favour 
of  the  appellant,  it  shall  be  lawful  for  auy  party  who  shall  have  con- 
sented to  such  agi-eement  for  inclosure  as  aforesaid  to  withdraw  his 
consent  from  such  agreement  by  giving  notice  in  writing  to  that  efiect 
to  the  commissioner  or  commissioners  at  any  time  within  twenty-one 
days  after  the  day  on  which  the  decision  upon  such  appeal  as  aforesaid 
shall  have  been  given ;  and  if  by  reason  of  such  withdrawal  of  consent, 
the  proportion  of  two-thirds  in  number  and  value  of  consenting  parties 
shall  not  remain,  the  said  agreement  for  inclosure  shall  thenceforth 
cease  and  determine." 

Sect.  63.  "It  shall  be  lawful  for  all  persons  who  shall  think  them- 
selves aggrieved  by  anything  done  by  virtue  of  this  Act,  or  the  said 
recited  Act,  (except  in  cases  where  the  things  so  done  are  herein,  or  by 
the  41  Geo.  III.  c.  109,  declared  to  be  final,  binding,  and  conclusive,)  to 
appeal  to  the  general  quarter  sessions  of  the  peace  which  shall  be  held 
in  and  for  the  county,  riding,  or  division  wherein  the  lands,  or  the 
greater  part  thereof,  in  respect  of  which  the  matter  of  complaint  may 
arise,  shall  be  situated,  or  any  adjournment  thereof,  within  six  calendar 
months  next  after  the  cause  of  complaint  shall  have  arisen,  first  giving 
or  causing  to  be  given  twenty-eight  days'  notice  thereof  in  writing  to 
the  said  commissioner  or  commissioners,  or  one  of  them,  or  to  the 
parties  intended  to  be  appealed  against ;  and  the  justices  at  their  said 
quarter  sessions,  or  any  adjournment  thereof,  are  hereby  authorized 
and  required  to  hear  and  determine  the  matter  of  every  such  appeal, 
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and  shall  also  hear  and  determine  any  appeal  against  the  sum  agreed    2.  Indomre 
to  be  paid  to  any  commissioner  or  surveyor,  or  against  the  adoption  of  of. 

any  plan,  map,  admeasurement,  or  valuation,  or  against  any  rules,  con-    

ditions,  and  principles  ■which  may  have  been  agreed  upon  in  manner 
aforesaid  for  the  guidance  of  the  commissioner  or  commissioners  or 
umpire  in  making  allotments,  and  shall  also  hear  and  determine  all 
objections  (if  any)  which  may  have  been  made  in  manner  aforesaid  to 
any  inclosure  •without  the  assistance  of  commissioners,  or  to  the  nature 
or  amount  of  the  compensation  which  may  have  been  offered,  or  to  the 
manner  in  which  the  same  may  have  been  proposed  to  be  secured,  or  on 
account  of  there  not  having  been  any  compensation  offered,  and  to 
make  such  order  in  every  such  case  respectively,  and  to  award  such 
costs  as  to  them  in  their  discretion  shall  seem  meet,  and  by  their 
warrant  to  levy  the  costs  awarded  by  distress  and  sale  of  the  goods  and 
chattels  of  the  parties  respectively  adjudged  to  pay  the  same,  rendering 
the  overplus  (if  any)  to  the  respective  owners  of  such  goods  and 
chattels,  after  deducting  the  reasonable  charges  of  such  distress  and 
sale  ;  and  every  determination  of  the  said  justices  shall  be  final  and 
conclusive  on  all  parties  concerned ;  and  no  such  complaint,  appeal,  or 
proceeding  shall  be  removed  or  removable  by  certiorari  or  any  other  writ 
or  proceeding  whatsoever  into  any  of  his  Majesty's  courts  of  record  at 
Westminster  or  elsewhere ;  but  in  case  such  appeal  shall  appear  to  the 
said  justices  to  be  frivolous,  vexatious,  or  without  foundation,  then  the 
said  justices  shall  award  such  costs  to  be  paid  by  the  appellant  or 
appellants  as  to  them  in  their  discretion  shall  seem  reasonable,  and  to 
be  levied  in  manner  aforesaid."  (See  3  &  4  Vict.  c.  31,  s.  1,  ante,  909, 
as  to  what  acts  deprive  a  party  of  right  of  appeal.) 

An  Act  for  the  inclosure  of  certain  lands  in  Middlesex,  contained 
a  clause  giving  an  appeal  "  within  six  months  from  the  time  when 
the  cause  of  complaint  shall  have  arisen."  The  commissioners,  at  a 
meeting  under  the  Act,  on  18th  June,  1818,  showed  the  map  to  the 
appellant,  having  marked  out  upon  it  what  the  commissioner  had 
assigned  to  him,  the  appellant.  The  latter  raised  some  objections  to 
it,  and  desired  the  commissioner  to  reconsider  it.  He  did  so,  but  did 
not  think  fit  to  make  any  alteration ;  and  having  received  no  further 
application,  on  the  28th  of  August  following,  sent  a  formal  notice  to 
the  appellant,  that  the  land  remained  allotted  to  him  according  to  the 
map  exhibited  to  him  on  the  18th  June  previous,  and  on  the  same  day 
the  said  allotment  was  accordingly  staked  out  by  command  of  the 
said  commissioner.  By  the  local  Act,  as  well  as  the  general  inclosure 
Acts,  no  allotment  ought  to  be  made  till  the  roads  have  been  set 
out,  and  the  roads  in  this  case  could  not  be  staked  out  till  the  end  of 
July,  because  the  crops  were  on  the  ground.  The  appeal  was  lodged 
on  the  9th  of  January,  and  respited  tiU  the  20th  of  April,  when  it  was 
opposed  on  the  ground  of  not  having  been  lodged  in  time,  i.e.,  within 
six  months  of  the  cause  of  complaint  arising,  and  the  justices  dismissed 
the  appeal  on  this  ground,  but  the  court  granted  a  mandamus  to  them 
to  hear  the  appeal,  being  of  opinion  that  there  was  no  actual  setting 
out  of  the  allotment,  according  to  the  true  construction  of  the  Act,  till 
something  was  actually  done  foiinded  on  the  plan.  (iJ.  v.  Justices  of 
Middlesex,  1  Chit.  E.  367.) 

A  local  inclosure  Act  gave  an  appeal  to  parties  grieved  by  anything 
done  in  pursuance  of  the  Act  to  "  any  general  quarter  sessions  holden 
for  the  county  within  four  calendar  months  next  after  the  cause  of 
complaint  shall  have  arisen."  An  allotment  was  made  and  staked  out 
by  the  commissioners  in  March,  and  the  appellant  cropped  it.  It  was 
held,  that  though  the  mere  staking  out  of  the  ground  might  not  be  a 
grievance,  as  it  might  be  done  without  notice  to  the  party,  yet  his 
cropping  showed  him  too  late  in  his  appeal  at  the  October  sessions. 
{B.  V.  Justices  of  Wilts,  13  Hast,  352;  see  B.  v.  Justices  of  Cumberland, 
IB.&G.  64,) 
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By  aji  Act  for  inclosing  lands  in  a  p9,rish  and  extingiiisting  its 
tithes,  the  commissionev  was  directed  to  value  the  tithes  as  being  equal 
to  a  fixed  proportion  of  the  net  annual  yglue  of  the  lands,  and  then  to 
find  an  equivalent  cornrrent;  and  by  his  award,  or  sonje  previous 
•writing  under  his  hajid,  to  be  .annexed  thereto,  to  set  forth  the  same, 
and  to  apportion  the  corn-reijt  upoji  the  lands  of  the  respective  pro- 
prietors, and  to  fix  when  the  first  payflient  of  the  corn-rent  should  be 
jnade,  and  when  the  tithes  should  be  extingjjished ;  and  a  right  was 
giveji  to  any  person  aggrieved  by  anything  done  in  pursuance  of  that 
4-ot  to  appeal  to  any  general  or  quarter  sessions  in  the  county,  held 
within  four  months  next  after  the  cause  of  complaint  should  have 
arisen.  The  commissioner  having  determined  the  amount  of  the  corn- 
rent,  and  fixed  the  day  for  the  first  quarterly  payment  of  it,  and  also 
the  day  from  which  the  tithes  should  cease  and  be  extinguished,  by  a 
previous  writing,  which  afterwards  was  annexed  to  the  award :  hek), 
that  an  appeal  by  the  rector  on  the  ground  of  the  corn-rent  being 
inadequate,  must  be  within  four  months  of  such  previous  wi-iting,  and 
that  an  appeal  within  four  months  of  the  date  of  the  award  was  not  in 
time,     (_B.  v.  A'ooMds,  3  iV.  cfc  M.  334 ;  I  A.  <i>  K  245.) 

Semhle,  that  no  notice  of  the  corn-rents  having  been  fixed,  and  the 
tithes  extinguished  by  the  previous  writing,  was  requisite,  though  the 
Act  required  that  all  notices  necessary  to  be  given  by  the  commis- 
sioners should  b^  given  in  a  particijlar  way,  eight  days  before  the  period 
for  doing  the  business  to  which  such  notice  should  relate.     {Id.) 

But  it  was  hpld,  that,  supposing  that  the  four  months  could  not  be 
allowed  to  rjm  until  the  party  injured  ha(J  ij.oti.ce  that  his  rights  had 
been  affected,  notice  given  by  the  commissioner  in  the  manner  reqiiired 
by  the  Act  in  other  cases  was  sufficient,  although  the  notice,  which 
stated  in  general  terms  what  had  been  done,  referred  for  particulars  to 
a  schedule  deposited  at  a  distant  place ;  gad  held  also,  that  private 
notice  was  sufficient,     (/d) 

See  also  B.  v.  Justice^  of  Gloucestershire,  3  M.  S  S.  127;  and  further 
as  to  appeals,  ante,  "Appeal." 

By  the  6  &  7  Will.  I V .  c.  115,  s.  56,  "  The  words  and  expressions  here- 
inafter mentiojied,  which,  in  their  ordiiiary  signification,  haye  a  more 
confined  or  a  different  meaning,  shall,  in  the  construction  of  this  Act, 
except  when  the  nature  of  the  provision  or  the  context  of  the  Act 
exclude  such  construction,  be  interpreted  as  follows ;  (that  is  to  say,)  the 
words  '  proprietor,' '  owner,'  and  '  person,'  shall  respectively  extend  as 
well  to  an  individual  as  to  a  body  politic,  corporate,  or  coUegiate,  and 
to  a  corporation  as  well  aggregate  as  sole,  whether  such  corporation  be 
eleemosynary  or  civil,  ecclesiastical  or  lay ;  the  word  '  benefice '  shall 
extend  to  and  be  taken  to  comprehend  ^^ctori^s,  vioaragieSj  donatives, 
perpetual  curacies,  parochial  ai^  consolidated  ohapelries  and  churches, 
and  chapels  having  a  district  assigned  thereto  ;  the  word  '  tithes,' 
shall  extend  to  any  rent-charge  or  payment  in  lieu  of  tithe  ;  the  word 
f  land '  shall  extend  to  every  species  of  land,  whether  arable,  meadow, 
or  pasture,  and  whether  freehold,  copyhold,  or  custonjary,  or  held  by 
any  other  tenure,  and  as  well  to  one  piece  or  parcel  as  to  any  number 
of  pieces  or  parcels  of  land ;  the  word  '  parish '  shall  be  construed  to 
include  any  parish,  township,  liberty,  precinct,  vill,  village,  hamlet, 
tithing,  chapelry,  or  any  other  place  or  division  or  district  of  a  place, 
whether  parochial  or  extra-parochial ;  and  every  word  injporting  the 
singular  number  only  shall  extend  and  be  applied  to  several  person?  or 
things  as  well  as  one  person  or  thing." 

By  the  8  (S?  9  Vict.  c.  118,  s.  62,  it  is  enacted,  "  That  in  the  first  place 
the  valuer  acting  in  the  matter  of  any  indosure  shall  and  may,  before 
he  shall  proceed  to  make  any  of  the  divisions  and  allotments  of  the 
land  to  be  inclosed  in  pursuance  of  or  in  any  manner  not  inconsistent 
with  the  instructions  given  to  such  valuer  as  aforesaid,  set  out  and 
make  public  roads  and  ways,  and  widen  public  roads  and  ways,  in  or 
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over  the  land  to  be  jnolosed,  and  stop  up,  divert,  or  alter  any  of  the    2.  Indoswe 
roads  or  ways  passing  through  the  land  to  be  inclosed,  or  through  any  of. 

old  inclosures  in  the  parish  or  respective  parishes  in  which  the  land  

to  be  inelosed  shall  be  situate  ;  and  the  sojl  of  such  of  the  roads  and 
ways  so  to  b§  discontinued  and  stopped  up  as  pass  through  the  lands 
to  be  inclosed  shall  be  deemed  part  of  the  lands  to  be  inclosed :  pi'o  vided 
always,  that  nothing  herein  oontamed  shall  authorize  the  altering  or 
diverting' any  turnpike  road,  unless  the  consent  of  the  majority  of  the 
trustees  of  such  turnpike  road,  assembled  at  a  public  meeting  called 
for  that  purpose,  be  first  obtained:  provided  also,  that  before  any 
public  road  oj:  way  shall  be  discontinued,  diverted,  stopped  up,  or 
altered  by  the  valuer  acting  in  the  matter  of  any  iuolosure,  the  valuer 
shall  cause  to  be  affixed  at  each  end  of  such  road  or  way  a  notice  to  the 
effect  that  the  same  is  intended  to  be  discontinued,  stopped  up,  diverted, 
or  altered,  as  the  case  may  be,  from  a<nd  after  a  day  to  be  mentioned  in 
such  notice ;  and  the  valuer  shall  also  cause  the  same  notice  to  be  given  by 
advertisement  for  four  successive  weeks,  and  also  on  the  church  door  on 
the  four  Sundays  of  the  said  four  successive  weeks ;  and  after  the  said 
several  notices  shall  have  been  so  given  such  road  or  way  shall,  from 
and  after  the  day  in  such  notice  mentioned,  be  deemed  to  be  dis- 
continued, stopped  up,  diverted,  or  altered,  as  the  ease  may  be,  subject, 
however,  to  such  appeal  as  js  hereinafter  mentioned." 

Sect.  63.  "That  it  shall  be  lawful  for  any  person,  within  four  months  Appeal lo  quarter 
after  the  first  Sunday  on  which  such  notice  shall  have  been  given  sessions. 
on  the  church  door  of  the  intention  that  such  road  or  way  should 
be  discontinued,  stopped  up,  diverted,  or  altered,  as  the  ease  may  be, 
to  make  his  complaint  thereof  by  appeal  to  the  justices  of  the  peace 
at  the  quarter  sessions  of  the  county,  riding,  division,  or  other  juris- 
diction in  which  such  road  or  way,  or  the  greater  part  thereof, 
shall  be  situate,  upon  giving  to  the  valuer  fourteen  days  notice  in 
writing  of  such  appeal,  together  with  a  statement  in  writing  of  the 
grounds  thereof;  but  it  shall  not  be  lawful  for  the  appellant  to  be 
heard  in  support  of  such  appeal  unless  such  notice  and  statement  shall 
have  been  given  as  aforesaid,  nor  on  any  hearing  of  appeal  to  go  into 
evidence  of  any  other  grounds  of  appeal  than  those  set  forth  in  such 
statement  as  aforesaid." 

The  appellant  has  the  above  time  with  which  he  may  signify  his 
intention  of  appealing,  therefore  the  notice  of  appeal  and  complaint 
must  be  giveji  within  four  months,  but  it  is  not  necessary  that  the 
appeal  should  be  heard  within  the  four  months ;  and  the  Court  of 
Queen's  Bench  made  absolute  a  rule  upon  justices  to  enter  continuances 
and  hear  the  appeal  wheiie  the  valuer,  acting  under  sect.  62,  proposed  to 
stop  a  certain  ]5ublic  way  in  the  parish  of  W.,  in  the  county  of  Essex, 
and  on  the  22nd  of  February  affixed  notices  signed  by  himself  at  each 
end  of  th«  way  stating  that  it  was  intended  to  stop  up  the  way  from 
and  after  a  certain  day  named  in  the  notices.  A  party  interested 
appealed  under  sect.  63,  and  served  due  notice  of  appeal  on  the  valuer 
on  the  24th  of  th§  next  mojith  for  the  next  Midsummer  sessions.  The 
appeal  had  come  oji  for  hearing  at  those  sessions,  which  were  held  on 
the  29th  of  June,  but  the  justices  had  refused  to  hear  it.  (27ie  Qu&mt, 
v.  Justices  of  Essex,  34  L.  J.  M.  G.  4Z.) 

By  the  .8  &  9  Vict,  c.  18,  s.  64,  it  is  enacted,  "  That  in  case  of  such  Trial  of  appeal. 
appeal  the  justices  at  such  quarter  sessions  shall,  for  the  purpose  of 
determining  whether  such  public  road  or  way  shall  be  discontinued, 
stopped  up,  diverted,  or  altered,  or  whether  the  party  appealing  would 
be  thereby  injured  or  aggrieved,  impanel  a  jvLry  of  twelve  disin- 
terested men  out  of  the  persons  returned  to  serve  as  jurymen  at  such 
quarter  sessions ;  and -if,  after  hearing  the  evidence  produced  before 
them,  the  said  jury  shall  return  a  verdict  that  such  road  or  way  is  im- 
necessary,  or  piay  beneficially  to  the  public  be  discontinued,  stopped 
up,  diverted,  or  altered,  and  that  the  party  appealing  would  not  be 
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injured  or  aggrieved  thereby,  then  the  said  court  shall  dismiss  such 
appeal,  and  shall  award  the  costs  of  resisting  the  said  appeal  to  be  paid 
by  the  appellant  to  the  valuer,  and  the  same  shall  be  recoverable  in  the 
same  manner  as  any  penalties  and  forfeitures  are  recoverable  under 
this  Act ;  but  if  the  said  jury  shall  return  a  verdict  that  such  road  or 
way  is  not  unnecessary,  and  that  the  same  could  not  beneficially  to  the 
public  be  so  discontinued,  stopped  up,  diverted,  or  altered,  or  that  the 
party  appealing  would  be  injured  or  aggrieved  thereby,  the  said  court 
shall  allow  such  appeal,  and  such  public  road  or  way  shall  not  be 
discontinued,  stopped  up,  diverted,  or  altered,  or,  in  case  the  same 
shall  have  been  discontinued,  stopped  up,  diverted,  or  altered,  the  said 
court  shall  make  an  order  restoring  the  same  to  its  original  state,  and 
shall  award  to  the  appellant  the  costs  of  prosecuting  such  appeal,  and  such 
costs  shall  be  paid  by  the  said  valuer  out  of  the  monies  to  be  raised  for 
the  expenses  of  the  inclosure :  provided  always,  that  in  every  case  in 
which  any  such  appeal  as  aforesaid  shall  be  made  by  the  surveyor  of 
the  highways  of  any  parish  or  place,  under  the  direction  of  the  inhabi- 
tants of  such  parish  in  vestry  assembled,  or,  where  there  shall  be  no  vestry 
meeting  in  such  place,  under  the  direction  of  the  inhabitants  contributing 
to  highway  rates  assembled  at  any  meeting  of  which  fourteen  days  notice 
shall  have  been  given  by  advertisement  and  on  the  church  door,  then, 
although  such  appeal  shall  be  dismissed,  the  costs  of  prosecuting  such 
appeal,  and  also  such  costs  as  shall  be  awarded  to  be  paid  by  the 
appellant  to  the  valuer,  shall  be  paid  out  of  the  highway  rate  of  such 
parish  or  place. 


6.  Duties  of  and  Penalties  on  Commissioneks.  Jdstices  to  take 
Affidavits  and  enforce  Rates,  grant  Certificates,  "Warrants, 
Orders,  and  Convictions. 

Commissioners  By  41  Geo.  III.  c.  109,  s.  36,  "  Such  commissioner  or  commissioners 

BliaUkeep  an^  ^^^    shall,  and  he  or  they  is  and  are  hereby  required  to  enter  in  a  book  to 


CommiBsioneis* 
accounts. 


(a)  By  an  inclosure  Act,  it  was 
enacted,  That  the  commlBaioners 
should,  once  a,  year,  lay  their  ac- 
counts before  a  justice  of  the  peace, 
and  get  them  allowed  by  him,  and 
that  no  charge  or  item  in  such 
account  shall  be  binding  on  the  par- 
ties concerned,  or  valid  in  law,  unless 
the  same  shall  have  been  duly  al- 
lowed by  such  justice;  and  an  appeal 
was  given  against  the  accounts  or 
rates  to  be  made  by  the  commia- 
sionera.  The  commissioners,  instead 
of  laying  their  accounts  before  a  jus- 
tice annually,  had  done  so  only  twice 
in  fourteen  years,  and  had  not  done  so 
for  several  years  before  the  rate  was 
made  ;  but  there  never  was  any  ap- 
peal against  the  accounts  or  the  rate  ; 
it  was  held,  that  the  commissioners 
had  power  to  make  such  rate,  not- 
withstanding their  neglect  in  passing 
their  accounts.  {Doe  d.  Harris  v. 
Bodcnham,  9  B.  d:  C.  495.  So, 
ifhere  by  a  local  inclosure  Act,  it 
w.as  cii-ected  that  the  costs  of  carry- 
ing the  Act  into  effect,  and  all  the 
charges  of  the  commissioners,  ancl 


the  persons  employed  by  them,  should 
be  borne  by  the  parties  interested 
in  the  lands  to  be  allotted,  &o.,  as 
the  commissioners  should  direct,  and 
should  be  levied  according  to  the 
general  inclosure  Act ;  and  the  com- 
missioners were  required,  once  a  year 
at  least,  to  lay  before  a  justice  of  the 
county  a  statement  of  all  sums  by 
them  received  and  expended,  or  due 
to  them  for  their  own  trouble  and 
expense  :  and  it  was  enacted,  that  no 
charge  or  item  in  such  accounts 
should  be  binding  or  valid,  unless 
the  same  should  have  been  duly 
avowed  by  such  justice :  commis- 
sioners, under  the  Act,  levied  by  dis- 
tress a  sum  of  money,  part  of  which 
was  due  for  their  own  trouble  and 
expense  during  several  preceding 
years,  and  had  not  been  accounted 
for  annually,  nor  until  a  short  time 
before  the  issuing  of  the  distress  war- 
rant :  Held,  that  the  accounting  was 
not  a  condition  precedent  to  the 
levy,  and  that  the  distress  was  legal 
{Smith  V.  Jonei,  1  B .  di:  Ad.  32S.) 
Ift  another  pape,  where  by  an  ^o*) 
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be  provided  for  that  purpose,  a  particular  account  (a)  of  all  sums  of 
money  whatever  received  from  the  proprietors  or  others  during  the 
progress  of  the  inclosure ;  and  also  of  all  the  charges,  expenses,  and 
disbursements  which  shall  accrue  or  be  made  by  virtue  of  any  such 
Act,  and  in  carrying  the  same  into  execution ;  which  book  of  accounts 
shall  be  kept  at  the  office  of  their  clerk,  open  at  all  seasonable  times 
during  the  progress  of  the  inclosure,  and  till  all  the  accounts  are  finally 
settled,  for  the  inspection  of  any  of  the  proprietors,  without  fee  or 
reward ;  and  in  case  any  such  commissioner  or  commissioners,  or  his 
or  their  clerk,  shall  neglect  to  provide  and  keep  such  book  of  accounts 
as  aforesaid,  or  refuse  the  inspection  thereof  to  any  of  the  proprietors 
at  seasonable  times,  in  manner  before  mentioned,  and  shall  be  convicted 
thereof,  upon  the  oath  of  one  or  more  credible  witness  or  witnesses  not 
interested  in  the  intended  division  and  inclosure,  before  any  justice  of 
the  peace  of  the  county  in  which  the  lands  or  grounds  to  be  inclosed 
shall  be  situate,  or  of  such  other  county  or  place  where  such  com- 
missioner or  clerk  so  offending  shall  be  or  reside,  every  such  com- 
missioner or  clerk  so  causing  such  neglect  or  refusal,  and  convicted  as 
aforesaid,  shall  forfeit  and  pay  for  every  such  offence  any  sum  not 
exceeding  ten  pounds  nor  less  than  five  pounds,  to  be  levied,  recovered, 
and  applied  in  the  same  manner  as  other  penalties  are  by  this  Act 
directed  to  be  levied,  recovered,  and  applied." 

Sect.  39.  "  All  penalties  and  forfeitures  imposed  by  this  or  any  such 
Act,  or  which  shall  be  imposed  by  such  commissioner  or  commissioners, 
under  or  by  virtue  of  the  authority  of  this  or  any  such  Act,  shall  be 
levied  and  recovered  before  any  one  justice  of  the  peace  for  the  county 
in  which  the  lands  or  grounds  to  be  inclosed  shall  be  situate,  and 
residing  near  any  such  parish,  and  not  interested  in  the  matter  in 
question ;  for  which  purpose  it  shall  be  lawful  for  any  such  justice  of 
the  peace,  upon  complaint  made  to  him,  to  summon  the  party  accused, 
and  the  witnesses  on  both  sides ;  and,  upon  the  appearance  or  contempt 
of  the  party  accused,  to  examine  such  witnesses  upon  oath,  (which  oath 
any  such  justice  is  hei-eby  empowered  to  administer,)  and  upon  such 
evidence  to  give  judgment  accordingly,  and  to  condemn  the  party 
accused  (proof  of  the  accusation  being  made  by  one  or  more  witness  or 
witnesses  as  aforesaid)  in  such  penalties  and  forfeitures  as  the  offenders 
shall  have  incurred,  and  to  levy  such  penalties   and  forfeitures  by 
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monies  received 
and  disbursed ; 
which  may  be 
inspected  at  their 
clerlt's  office 
gi'atis.    . 

Penalty  for  not 
Iseeping  such 
account,  or  for 
refusing  inspec- 
tion. 


Recovery  and 
application  of 
penaJties. 


the  commissioners  were  required  to 
make  a  statement  or  account  of  all 
monies  received,  expended,  or  due  to 
them  in  the  execution  of  such  Act, 
and  to  lay  the  same  before  a  magis- 
trate, who  was  to  examine  and  ba- 
lance the  same,  and  no  charge  or 
item  in  such  account  was  to  be  bind- 
ing, unless  allowed  by  such  magis- 
trate ;  it  was  made  a  question,  but 
not  decided,  whether  the  commis- 
sioners, having  made  an  assessment 
for  the  costs  of  carrying  the  Act  into 
execution,  could  proceed  for  the  reco- 
very of  such  assessment  before  it  was 
allowed  by  a  magistrate.  {Doe  d. 
Nicholson  V.  Middleton,  6  Moore,  532, 
and  3  B.  &  B.  214.) 

A  clause  in  a  private  inclosure 
Act,  declaring  that  no  item  or  charge 
in  the  accounts  of  tb<i  commissioners 
shall  be  binding  on  the  parties  con- 


cerned, or  valid  in  law,  unless  the 
same  shall  have  been  duly  allowed  by 
a  justice  of  peace  in  the  manner 
therein  pointed  out,  does  not  take 
away  an  appeal  given  by  a  subse- 
quent clause  "to  the  party  grieved 
by  any  thing  done  in  pursuance  of 
that  or  the  general  inclosure  Act, 
(other  than  and  except  such  deter- 
minations as  were  by  that  or  the 
general  inclosure  Act  declared  to  be 
binding,  final,  and  conclusive,)"  the 
allowance  of  the  accounts  by  a  justice 
not  falling  within  this  exception. 
{B.  V.  Jmtices  of  Gumberlwnd,  1  B.  <t 
G.  64;  and  see  ante,  911,  as  to  ap- 
peal.) 

(a)  The  3  &  4  Will.  IV.,  c.  87, 
ante,  907,  remedies  defects  in  titles  in 
consequence  of  the  award  not  having 
been  enrolled  pursuant  to  this  sec- 
tion. 
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Two  justices  may 
take  afddavits  of 
the  notices 
required  having 
betin  given,  &c., 
in  forms  in 
schedule,  without 
ttamps. 


Persona  forswear- 
ing themselves  to 
be  deemed  guilty 
of  perjury. 


Powers  hereof, 
how  far  binding. 


3  &  4  WUl.  IV., 
c.  85. 


Mode  of 
proceeding  for 
recovery  of  rates 
or  assessments  in 
arrear  where  no 
remedy  already 
given. 


distress  and  sale  of  the  offender's  goods  and  cliattels,  together  with 
reasonable  costs ;  all  ■which  penalties  and  forfeitures,  the  application 
whereof  is  not  particularly  directed  by  any  such  Act  or  this  Act,  shall, 
when  and  so  soon  as  the  same  shall  be  levied,  be  paid  and  applied  to 
and  for  such  uses,  intents,  or  purposes,  as  such  commissioner  or  com- 
missioners, in  and  by  any  writing  or  writiugs  under  his  or  their  hands, 
or  in  and  by  his  or  their  award,  shall  order,  direct,  or  appoint." 

Sect.  42.  "  It  shall  and  may  be  lawful  for  any  two  or  more  justices 
of  the  peace  to  take  affidavits  on  oath  or  affirmation  (which  oath  or 
affirmation  such  justices  are  hereby  authorized  and  empowered  to 
administer)  of  the  notices  required  for  such  bills  having  been  given, 
of  the  consents  of  the  parties  interested  therein,  of  the  allegations  con- 
tained in  the  preambles  of  such  bills,  and  of  the  quantity  of  the  land  to 
be  inclosed ;  and  that  such  affidavits  shall  respectively  be  in  the  forms 
contained  in  the  schedule  hereunto  annexed,  as  near  as  the  circum- 
stances of  the  case  will  admit ;  and  that  such  affidavits  shall  not  be 
subject  or  liable  to  any  stamp  duties  whatsoever."  (See  form  (1), 
post,  927.) 

Sect.  43.  "If  any  person  or  persons  shall,  in  any  examination, 
affidavit,  deposition  or  affirmation,  to  be  had  or  taken  in  pursuance  of 
this  Act,  before  such  justice  or  justices,  or  such  commissioner  or  com- 
missioners, knowingly  and  wilfully  swear  or  affirm  any  matter  or  thing 
which  shall  be  false  or  untrue,  every  such  person  so  offending  shall,  on 
conviction  thereof,  be  deemed  guilty  of  perjury,  and  shall  suffer  the 
like  pains  and  penalties  as  persons  guilty  of  wilful  and  corrtipt  perjury 
are  now  subject  and  liable  to." 

Sect.  44.  "AH  and  every  the  powers,  a;uthorities,  directions  and 
provisions  in  this  Act  contained  shall  be  only  so  far  effective  and 
binding  in  each  particular  case,  as  they  or  any  of  them  shall  not  be 
otherwise  provided  and  enacted  in  any  such  Act  hereafter  to  be  passed 
as  aforesaid." 

The  3  &  4  Will.  IV.  c.  35,  intituled  "An  Act  to  remedy  certain 
Defects  as  to  the  Eecovery  of  Bates  and  Assessments  made  by  Com- 
missioners and  other  Persons  under  divers  Indosure  and  Drainage 
Acts  after  the  Execution  of  the  final  Awards  of  the  said  Commis- 
sioners," recites  "That  as  divers  Acts  of  parliament  had  from  time  to 
time  been  passed  for  the  indosure,  drainage  and  improvement  of  divers 
lands,  commons  and  waste  grounds,  wherein  commissioners  are  em- 
powered to  set  out  and  make  private  roads  and  drains,  banks,  bridges, 
sluices  and  other  works :  and  that  it  hath  been  discovered,  since  the 
passing  of  the  said  A  cts,  that  there  are  no  powers  therein  for  the 
recovery  of  the  rates  or  assessments  from  time  to  time  after  the  making 
of  the  respective  final  awards  of  the  commissioners  acting  in  execution 
of  the  said  Acts,  under  or  by  virtue  of  the  said  Acts  or  the  said 
awards,  or  under  or  by  virtue  of  powerSj  authorities  or  directions  given 
or  contained  in  the  said  Acts  or  awards,  for  defraying  the  expenses  of 
repairing,  superintending  or  renewing  the  said  roads,  drains,  banks, 
bridges,  sluices  and  other  works,  whereby  great  inconvenience  ajid 
losses  have  been  sustained  for  want  of  such  powers:  and  that  it  is 
expedient  that  a  summary  mode  of  proceeding  should  be  granted  for 
the  purpose  of  recovering  and  enforcing  the  payment  of  such  rates  or 
assessments ;"  for  remedy  whereof,  enacts  "  That  in  all  cases  where  no 
such  remedy  shall  have  been  given,  and  where  any  such  rate  or  assess- 
ment, rates  or  assessments,  already  made  or  hereafter  to  be  made,  or 
any  part  thereof,  and  whether  made  at  one  time  or  at  several  times, 
shall  have  been  or  shall  be  in  arrear  and  unpaid  for  the  space  of  twenty- 
one  days  after  a  notice  in  writing  requiring  payment  thereof  shall  have 
been  personally  served  on  or  left  at  the  place  of  abode  of  the  person  or 
persons,  or  one  of  the  persons,  by  whom  the  said  rate  or  assessment, 
rates  or  assessments,  ought  to  be  paid,  or  at  the  place-  of  abode  of  the 
tenant  or  occupier  of  the  lands  or  grounds  in  respect  of  which  the  said 
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rate  or  assessmeHt,  rates  or  assessments,  is  or'  a;re  toade,  it  shall  and    2.  Indlosur^ 
maybe  lawful  for  any  two  or  more  of  his  Majesty's  justices  of  the  of. 

peace  acting  for  any  cotmty,   riding   or  division,  in  petty  sessions    -^ ■ — -^ — 

assembled,  (not  interested-  in  the  matter  in  question,)  and  who  are 
hereby  required,  upon  complaint  made  to  them  by  the  person  or 
persons,  or  any  one  of  the  persons,  to  whom  for  the  time  being  the  said 
rate  or  assessment  or  rates  or  assessments  ought  to  be  paid,  or  by  the 
person  or  persona,  or  any  one  of  the  persons,  who  for  the  time  being 
shall  be  duly  appointed  to  make  or  collect  such  rate  or  assessment  or 
rates  or  assessments,  to  summon  the  person  or  persons  from  whom  any 
rate  or  assessment,  rates  or  assessments,  shall  be  due,  and  the  witnesses 
on  both  sides,  and  upon  the  appearance  or  contempt  of  the  party  Or 
parties  accused,  or  any  of  them,  to  examine  such  party  or  parties  and 
witness  or  witnesses  as  may  be  then  present,  upon  oath,  (which  oath  such 
justices  are  hereby  authorized  and  elnpo*ered  to  administer,)  and  to 
give  judgment  accordingly  upon  the  matters  and  things  brought  before 
them,  and  by  warrant  or  warrants  under  the  hands  and  seals  of  such 
justices  to  levy  the  amount  of  all  and  every  such  rate  or  assessment, 
rates  or  assessments^  so  in  arrear  and  unpaid,  by  distress  and  sale  of 
the  goods  and  chattels  of  the  person  or  persons  so  making  default  in 
payment  of  such  rate  or  assessment,  rates  or  assessments,  wheresoever 
the  same  can  or  may  be  found,  or  of  the  occupier  or  occupiers  of  any 
lands  or  grounds  belonging  to  such  person  or  persons  in  respect  of 
which  such  rate  or  assessment,  rates  or  assessments,  is  or  are  made, 
which  may  be  found  on  such  lands  or  grounds,  together  with  the 
reasonable  costs  and  charges  of  such  proceeding,  rendering  the  overplus 
arising  by  such  sale,  (if  any,)  after  deducting  the  sum  or  sums  to  be 
levied  by  such  distress  and  sale,  and  the  charges  of  taking,  keeping, 
appraising  and  selling  the  said  distress,  to  the  owner  thereof  (on 
demand) ;  and  the  respective  tenants  of  all  the  lands  on  which  such 
distress  shall  be  taken  are  hereby  authorized  and  required  to  pay  any 
sum  of  money  for  which  such  distress  shall  be  made,  and  to  deduct  the 
same  out  of  his,  her  or  their  rent ;  and  every  tenant  making  such  pay- 
ment shall  be  acquitted,  exonerated  and  discharged  for  so  much  money 
as  shall  be  by  him  or  her  so  paid :  provided  always,  that  no  such  levy  limiting  the 
by  distress  and  sale  shall  be  made  in  respect  of  any  stlch  rate  or  assess-  recovery  to  six 
ment  when  more  than  six  years  shall  have  elapsed  from  the  time  when  Jf  ^te^becomin^ 
such  rate  or  assessment  first  became  due,  unless  a  promise  in  writing  due.  ° 

to  pay  the  said  rate  or  assessment  shall  have  been  given  by  the  person 
or  persons  liable  to  the  payment  thereof  to  some  person  duly  authorized 
to  receive  the  same ;  and  when  such  promise  has  been  given  no  such 
levy  by  distress  or  sale  shall  tate  place  when  more  than  six  years  shall 
have  elapsed  from  the  time  that  such  promise  was  given:  provided 
also,  that  no  such  levy  by  distress  and  sale  shall  in  any  case  exceed  the 
amount  of  the  rent  due." 

Sect.  2.  "  The  justices  by  whom  any  such  warrant  of  distress  shall  Form  of  warrant 
be  issued,  may  cause  such  warrant  to  be  drawn  up  in  the  following  form  of  distress, 
of  words,  or  in  any  other  form  to  the  same  effect ;  (that  is  to  say,) 


'  To  the  Gonstalle  of  the 


,  in  the  County  of 


)       '  WHEUEAS  in  and  hy  a  certain  rate  or  assessment,  dated  the 
to  viit.  \  ,  and  made  for  [here  in  substance  describe  the  purposes  of 

the  rate]  A.  B.  of  ,  oti  the  parish  of  ,  in  the  eovmt/y  of 

,  was  duly  rated  wnd  assessed  in  the  sum,  of  ,  [if  more 

than  one  rate  or  assessment,  recite  the  others  in  the  same  manner]  :  amd 
whereas  it  a/ppearelh  unto  us,  two  [or  more]  of  his  Majesty's  justices  of  the  peace 
for  the  said  [county,  riding,  or  division,  as  the  case  may  be],  upon  the  com- 
plaint of  0.  J),,  of  ,  the  person  to  whom  the  said  rate  or  assessment 
ought  to  ie  paid  [or  otherwise,  as  the  case  may  be],  that  a  notice  in  writing, 
requiring  payment  of  the  said  sum  [or  said  several  sums']  was  personally  served  on 
the  said  A,  B.  [or  left  at  tlie  place  of  abode  of  the  said  A.  B.,  or  of  the  tenant  or 
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day  of 


of. 


last,  and  that  defatiU  has  been  made  in,  payment  thereof  for  the  space  of  twenty- 
one  days  next  after  such  notice  so  served  [or  left'],  and  that  the  same  sum  [or 
several  sums,  or  a  certain  part  of  such  sum,  or  sums,  as  the  case  may  be]  is  [or 
are]  still  due  and  unpaid :  and  whereas  it  having  heen  duly  proved  to  us,  upon 
oath,  that  the  said  A.  B.  hath  been  duly  summoned  to  appear  before  us,  the  said 
justices,  to  show  cause  why  the  said  rate  or  assessment  [rates  or  assessments]  should 
not  be  paid  ;  and  he  the  said  A.  B.  having  appeared  before  us  [or  and  he  the  said 
A.  B.  having  neglected  to  appear  accordingly  before  us,  as  the  case  may  be], 
according  to  such  summons,  and  not  having  shown  to  us  any  sufficient  cause  why 
the  said  sum  so  as  aforesaid  due  and  unpaid  should  not  be  paid :  these  are  there- 
fore to  require  youforthvnth  to  make  distress  of  the  goods  and  chattels  of  him  the 
said  A.  B.  wheresoever  they  may  be  found,  or  of  the  occupier  or  occupiers  of  the 
lands  or  grounds  or  some  part  thereof  belonging  to  the  said  A.  B.in  respect  of 
which  the  said  rate  or  assessment  [rates  or  a,ssessm,e'nts]  is  [or  a/re]  made,  which 
may  be  found  in  and  wpon  such  lands  or  grounds  ;and  if  within  the  space  of  five 
days  next  after  such  distress  by  you  taken,  the  sum  of  ,  and  also  the 

further  sum  of  ,  being  the  costs  already  incurred  in  the  premises,  making 

together  the  sum  of  ,  together  with  the  reasonable  charges  of  taking  and 

keeping  the  said  distress,  shall  not  be  paid,  that  then  you  do  sell  the  said  goods 
and  chattels  so  by  you  distrained,  and  out  of  tlie  money  arising  by  such  sale,  that 
you  detain  the  said  sum  of  ,  and  also  your  reasonable  charges  of  taking, 

keeping,  appraising  and  selling  the  said  distress,  rendering  to  him  the  said  A.  B. 
the  overplus,  on  demand.    Given  under  our  hands  and  seals,  this  day 

of  ,18    ."■ 
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Awards. 


ProvisionB  of 
recited  Acts, 
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tended to  this 
Act. 


By  6  &  7  Will.  IV.  c.  115,  s.  50.  "  Once  at  least  in  every  year,  to  he 
computed  from  the  first  appointment  of  such,  respective  commissioner 
or  commissioners,  the  accounts  of  the  said  commissioners,  commissioner, 
or  umpire,  containing  a  true  statement  of  all  and  every  sum  and  sums 
of  money  by  them  received  and  expended,  or  due  to  them  for  their 
trouble  and  expense  in  the  execution  of  this  Act,  and  the  41  Geo.  III. 
c.  109,  until  such  account  shall  be  finally  settled,  shall,  together  with 
the  vouchers  relating  to  the  same,  be  by  them  laid  before  three  of  his 
Majesty's  justices  of  the  peace  for  the  county  in  ■which  the  lands  to  be 
inclosed,  or  the  greater  part  of  them,  shall  be  situated,  to  be  by  them 
examined  and  balanced  ;  and  such  balance  shall  be  stated  in  the  books 
of  account  to  be  kept  in  the  ofiice  of  the  clerk  of  the  said  commissioners ; 
and  no  charge  or  item  in  such  account  shall  be  binding  on  the  parties 
concerned,  or  valid  in  law,  unless  the  same  shall  be  so  allowed  :  pro- 
vided also,  that  it  shall  not  be  lawful  for  the  commissioners  to  be 
appointed  in  pursuance  of  this  Act,  or  any  of  them,  to  retain  or  pay  to 
themselves  or  clerk,  out  of  any  monies  to  be  received  by  them  or  over 
which  they  may  have  any  control  in  the  execution  of  any  inclosure  to 
be  effected  under  this  Act,  any  sum  or  sums  of  money  on  account  of 
any  allowance  hereinbefore  directed  to  be  made  to  .such  commissioners 
and  clerk  respectively  beyond  one-third  of  such  allowance  as  they  shall 
respectively  be  entitled  to  as  aforesaid,  until  after  the  expiration  of 
six  calendar  months  from  the  day  of  the  delivery  of  the  award  hereby 
directed  to  be  made  in  the  church  of  the  parish  in  which  the  lands 
inclosed  may  be  situate." 

Sect.  51.  "  The  said  commissioner  or  commissioners  shall  make  and 
execute  awards,  with  maps  or  plans  thereto  annexed,  and  shall  cause 
the  same  to  be  enrolled  in  manner  as  directed  by  the  said  recited  Act ; 
and  such  awards  shall  be  deposited  in  the  respective  parish  churches  of 
the  parishes  wherein  the  lands  so  to  be  allotted  and  inclosed,  or  the 
greater  part  thereof,  are  situated." 

Sect.  52.  "All  and  every  the  clauses,  provisions,  and  enactments 
contained  in  the  41  Geo.  III.  c.  109,  or  such  of  them  as  are  applicable 
to  and  consistent  with  the  purposes  and  object  of  this  Act,  shall  and 
may  be  in  full  force  and  effect  for  carrying  into  effect  the  allotments 
division,  inclosures,  and  exchanges  hereby  authorized  to  be  made,  as 
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fully  and  effectually  as  if  such  clauses,  provisions,  and  enactments  had    2.  Inclomra 
heen  herein  repeated  and  re-enacted,  and  had  been  made  part  of  this  of. 

Act,  with  such  alterations  and  variations  as  would  adapt  them  and  ren-   

der  them  applicable  to  the  object  and  purposes  of  this  Act." 

By  8  &  9  Vict.  c.  118,  s.  117,  it  is  enacted,  "  That  where  any  land  shall  Election  of  fieJd 
have  been  converted  into  a  regulated  pasture  under  the  provisions  of  ''^*^''^- 
this  Act,  a  meeting  shall  be  called  by  the  commissioners  of  the  owners 
of  the  stints  or  rights  of  pasture,  at  such  time  after  the  confirmation  of 
the  award  as  the  commissioners  shall,  by  notice  on  the  church  door, 
appoint ;  and  the  major  part  in  value  of  such  owners  present  by  them- 
selves, or  their  agent  authorized  in  this  behalf,  at  such  meeting,  shall 
elect  a  fit  person  or  persons  to  be  field  reeve  or  reeves  of  such  regulated 
pasture  ;  and  every  field  reeve  so  to  be  elected  as  aforesaid,  or  to  be 
elected  or  re-elected  at  any  subsequent  meeting,  shall  continue  in  office 
until  the  expiration  of  fifteen  days  after  the  day  of  the  annual  meeting 
of  such  owners  then  next  following,  and  no  longer,  unless  he  shall  be 
re-elected  at  such  annual  meeting ;  and  such  owners  shall  ever  after 
such'  first  meeting  meet  for  the  election  of  a  field  reeve  or  field  reeves 
on  the  first  Monday  in  February  in  every  year  ;  and  the  owners 
assembled  at  such  meetings  shall  from  time  to  time  fix,  increase,  or 
diminish  the  salary  or  payment  to  be  made  to  every  such  field  reeve, 
and  may  appoint  or  authorize  any  field  reeve  to  appoint  and  employ 
herds  and  assistants  as  such  owners  may  think  fit ;  and  any  such  field 
reeve  may  be  removed  by  four-fifths  in  value  of  the  owners  of  stints 
present  by  themselves,  or  their  agents  authorized  in  this  behalf,  at  any 
meeting  called  for  the  purpose  by  fourteen  days'  notice  on  the  church 
door  under  the  hands  of  any  two  such  owners  of  stints  ;  and  in  case 
any  such  field  reeve  shall  die  while  he  shall  hold  such  office,  or  shall  be 
removed  as  aforesaid,  it  shall  be  lawful  for  the  majority  in  value  of 
owners  of  stints  or  pastures  present  as  aforesaid  at  any  meeting  which, 
iipon  such  vacancy,  any  two  owners  may  call  by  fourteen  days'  notice 
on  the  church  door,  to  appoint  a  field  reeve  in  his  place,  who  shall  hold 
the  office  until  the  expiration  of  the  fifteen  days  after  the  then  next 
annual  meeting;  and  a  certificate  in  writing  under  the  hands  and 
seals  of  two  justices  of  the  peace  of  the  election  of  any  field  reeve 
(which  certificate  any  two  justices  of  the  peace  are  authorized,  if  they 
think  fit,  to  give,  on  the  request  and  upon  the  declaration  of  any  owner 
of  such  stints,  or  the  agent  of  any  such  owner,  present  at  the  meeting 
at  which  the  election  shall  have  taken  place)  shall,  in  all  matters  and 
proceedings  whatsoever,  in  which  any  acts  done  by  any  field  reeve  in 
the  execution  of  his  office  shall  be  in  question,  be  evidence  that  he  was 
duly  appointed  field  reeve." 

Sec.  119.  "  That  when  it  shall  appear  to  the  majority  in  value  of  the  Provision  for 
owners  of  stints  present  at  any  annual  meeting  that  the  condition  of  ra'eabie  increase 
,,        *  ij     J     .J.     /•        •  J!  J.1        "         i-         •   1  i      J  or  diminution  of 

the  pasture  would  admit  of  an  increase  of  the  respective  rights  oi  pas-  rights. 

ture  thereon,  or  would  requu-e  a  diminution  of  such  respective  rights, 
it  shall  be  lawful  for  such  majority  of  the  owners  so  present  to  direct 
that  the  respective  number  of  stock  or  animals  to  be  admitted  to  the 
pasture  in  respect  of  the  several  rights  bo  increased,  or,  as  the  case  may 
be,  diminished,  rateably,  to  such  extent  as  they  shall  think  fit :  pro- 
vided always,  that  in  case  it  shall  happen  that  the  right  of  any  such 
owner  shall  not  be  sufficient  to  admit  of  a  rateable  increase  or  diminu- 
tion, such  annual  money  payment  shall  be  made  to  such  owner  in  lieu 
of  increase  of  his  right,  or,  as  the  case  may  be,  charged  on  such  owner 
in  lieu  of  the  diminution  of  his  right,  as  such  majority  shall  award,  or 
in  case  the  person  to  or  on  whom  such  money  payment  shall  be  awarded 
or  charged  shall  think  the  sum  awarded  insufficient,  or  the  sum  charged 
excessive,  then  as  any  two  justices  of  the  peace  shall,  upon  the  com- 
plaint of  such  person,  and  after  summons  of  the  field  reeve  or  one  of 
the  field  reeves  of  such  pasture  (which  may  be  in  the  form  in  the 
schedule  to  this  Act),  and  on  hearing  in  a  summary  way  the  matter  in 
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difference,  think  reasonable  and  order  to  be  paid ;  and  suob  order  may 
be  in  the  form  in  the  schedule  to  this  Act ;  and  every  such  money  pay- 
ment payable  in  lieu  of  increase  of  right  shall  be  paid  annually  by  the 
field  reeve  out  of  the  monies  raised  by  the  rate  made  for  the  expenses 
of  such  regulated  pasture  ;  and  the  money  charged  on  any  such  owner 
shall  be  recoverable  as  a  rate  on  owners  of  stints  is  jfiereby  made 
recoverable  ;  and  all  annual  payments  payable  as  aforesaid  shall  be 
payable  on  the  first  Monday  in  February  in  every  year." 

Sect.  151.  "That  if  any  difference  shall  arise  touching  the  expenses' 
in  relation  to  any  exchange,  division,  allotment,  orders,  or  enquiries 
as  in  the  said  Act  provided,  or  the  share  thereof  to  be  jjaid  by  any 
person,  it  shall  be  lawful  for  the  commissioners  to  certify  under  their 
hands  an-d  seal  the  amount  to  be  paid  by  such  person ;  and  in  case 
any  person  shall  neglect  or  refuse  to  pay  his  share  so  certified  to  be 
payable  by  him,  and  upon  the  production  of  such  certificate  before  any 
two  justices  of  the  peace  for  the  county,  or  other  jurisdiction,  wherein 
the  land  shall  be  situate,  such  justices,'  upon  the  non-payment  thef  eof, 
are  hereby  required,  by  wai-rant  under  their  hands  and  seals,  to  cause 
the  same  to  be  levied  by  distress." 

Sect.  159.  "That  all  penalties  and  forfeitures  imposed  by  this  Act, 
or  which  shall  be  imposed  by  the  commissioners,  or  assistant  commis- 
sionet-,  acting  in  the  matter  of  any  inclosure  or  other  proceeding  under 
or  by  virtue  of  the  authority  of  this  Act,  shall  be  levied  and  recovered 
before  any  two  justices  of  the  peace  for  the  county  in  which  the  land 
subject  to  be  inclosed,  or  to  which  such  other  proceeding  shall  relate, 
shall  be  situate,  and  not  interested  in  the  matter  in  question,  for  which 
purpose  it  shall  be  lawful  for  any  such  justices  of  the  peace,  upon  com- 
plaint made  to  them,  to  summon  the  party  accused  and  the  witnesses 
on  both  sides,  and  upon  the  appearance  or  contempt  of  the  party 
accused,  to  examine  such  witnesses  upon  oath,  (which  oath  such  justices 
are  hereby  empowered  to  administer,)  and  upon  such  evidence  to  give 
judgment  accordingly,  and  to  condemn  the  party  accused  (pi-oof  of  the 
accusation  being  made  by  one  or  more  witness  or  witnesses  as  afore- 
said) in  such  penalties  or  forfeitures  as  the  offender  shall  have  incurred, 
and  to  levy  such  penalties  and  forfeitures  by  distress,  together  with 
reasonable  costs ;  all  which  penalties  and  forfeitures,  the  application 
whereof  is  not  particularly  directed  by  this  Act,  shall,  and  so  soon  as 
the  same  shall  be  levied,  be  paid  and  applied  to  and  for  such  uses, 
intents,  or  purposes,  as  the  commissioners,  in  and  by  any  writing  under 
their  hands  and  seals,  shall  order,  direct,  or  appoint." 

Sect.  165.  "  That  no  action  or  suit  shall  be  commenced  against  any 
commissioners,  assistant  commissioner,  justice  of  the  peace,  valuer,  or 
other  person,  for  anything  done  nnder  the  aiithority  of  this  Act,  until 
two  calendar  months'  notice  thereof  shall  have  been  given  in  writing  to 
the  party  against  whom  such  action  or  suit  is  intended  to  be  brought, 
or  after  sufficient  satisfaction  or  tender  of  amends  shall  have  been 
made  to  any  party  aggrieved,  or  after  twelve  calendar  months  shall  have 
expired  from  the  commission  of  the  act  for  which  such  action  or  suit 
shall  be  so  brought,  or  in  case  there  shall  be  a  continuance  of  damages, 
then  within  twelve  calendar  months  next  after  the  doing  or  committing 
of  such  damage  shall  have  ceased ;  and  every  stich  action  shall  be 
brought,  laid,  and  tried  in  the  county  or  place  where  the  cause  of 
action  shall  have  arisen,  and  not  in  any  other  county  or  place  ;  and  if  it 
shall  appear  that  such  notice  of  action  or  suit  was  brotfght  before  two 
calendar  months'  notice  thereof  given  as  aforesaid,  or  that  sufllcient 
amends  were  made  or  tendered  as  aforesaid,  or  if  any  such  action  or 
suit  shall  not  be  commenced  within  the  time  before  limited  in  that 
behalf,  or  such  action  shall  be  laid  in  any  county  or  place  other  than  as 
aforesaid,  then  the  jury  shall  find  a  verdict  for  the  defendant  therein, 
or  the  court,  itpon  summary  application  by  motion  in  any  such  suit, 
tnay  dismiss  the  same  against  such  defendant ;  and  if  a  verdict  shall  be 
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fo-und  for  sueh.  defendant,  or  such  suit  shall  he  dismissed  upon  applica- 
tion as  aforesaid,  or  if  the  plaintiff  in  sueh  action  or  suit  shall  become 
nonsuit,  or  suffer  a  discontinuance  of  such  action,  or  if,  upon  any 
demurrer  in  such  action  or  suit,  judgment  shall  be  given  for  the 
defendant  therein,  then  such  defendant  shall  have  costs,  charges,  and 
expenses  as  between  attorney  and  client." 

Sect.  166.  "That  no  order,  adjudication,  or  proceeding  made  or  had 
by  or  before  the  commissioners,  or  any  assistant  commissioner,  under 
the  'axithority  of  this  Act,  except  as  hereinbefore  provided,  or  any  pro- 
ceeding to  be  had  touching  any  offender  against  this  Act,  shall  be 
quashed  for  want  of  form,  or  be  removed  or  removable  by  certiorari,  or 
any  other  writ  or  process  into  any  of  her  Majesty's  courts  of  record  at 
Westminster  or  elsewhere." 

Sect.  167.  "  That  in  the  construction  and  for  the  purposes  of  this 
Act,  imless  there  be  something  in  the  subject  or  context  repugnant  to 
such  construction,  the  word  'person'  shall  mean  and  include  the 
Queen's  Majesty,  and  any  body  corporate,  aggregate,  or  sole,  as  well  as 
an  individual ;  any  word  importing  the  singular  number  only  shall 
mean  and  include  several  persons  or  parties  as  well  as  one  person  or 
party,  and  several  things  as  well  as  one  thing  respectively,  and  the 
converse  ;  any  word  importing  the  masculine  gender  only  shall  mean 
and  include  a  female  as  well  as  a  male;  the  word  'inolosure'  shall 
extend  to  and  include  division  or  allotment ;  the  word  '  inclose '  and  its 
conjugates  shall  include  the  meaning  also  of  the  words  'divide'  and 
'allot'  and  their  respective  conjugates;  and  the  words  'local  Act  of 
inclosure'  shall  extend  to  and  include  any  local  Act  of  which  inclosure, 
division,  or  allotment  of  lands  shall  have  been  one  of  the  objects  of 
purposes  ;  the  word  '  manor '  shall  extend  to  and  include  any  hundred, 
honour,  or  lordship  ;  the  word  'land'  shall  mean  and  include  all  mes- 
suages, lands,  and  corporeal  tenements  and  hereditaments;  the  word 
'  uounty'  shall  include  any  riding  or  other  like  division  of  a  county,  and 
any  liberty,  city,  or  place  having  a  separate  commission  of  the  peace  ; 
the  word  '  parish '  shall  include  any  township,  or  vill,  or  hamlet  having 
separate  overseers  of  the  poor,  or  extra-parochial  district  or  place  ;  the 
word  '  church '  shall  mean  and  include  any  chapel  whei'e  there  is  no 
church  ;  the  word  '  schdolhouse '  shall  mean  any  parochial  or  charitable 
schoolhouse;  the  words  'the  commissioners'  shall  mean  the  inclosure 
comnijssioners  for  England  and  Wales ;  and  the  words  'assistant  com- 
missioner' shall  mean  the  assistant  commissioner  appointed  by  the 
inclosure  commissioners." 

By  the  11  &  12  Vict.  c.  99,  s.  6,  it  is  enacted,  "  That  where  the  expenses 
of  repairing,  cleansing,  and  maintaining  any  private  or  occupation  roads 
and  ways,  common  ponds,  ditches,  watercourses,  embankments,  tunnels, 
or  bridges  shall  have  been  directed  to  be  raised  by  rate  as  aforesaid,  a 
meeting  shall  be  called  by  the  commissioners  of  the  owners  of  the  lands 
subject  to  such  rate,  at  such  time  after  the  confirmation  of  the  award 
as  the  commissioners  shall  by  notice  on  the  church  door  appoint ;  and 
the  major  part  in  value  of  such  owners  present,  by  themselves,  or  their 
agent  authorized  in  this  behalf,  at  such  meeting,  shall  elect  a  fit  person 
to  be  rating  officer ;  and  every  such  officer  so  to  he  elected  as  aforesaid, 
or  to  be  elected  or  re-elected  at  any  subsequent  meeting,  shall  continue 
in  office  until  the  expiration  of  fifteen  days  after  the  day  of  the  annual 
meeting  of  such  owners  then  next  following,  and  no  longer,  unless  he 
shall  be  re-elected  at  such  annual  meeting  ;  and  such  owners  .shall  ever 
after  such  first  meeting  meet  for  the  election  of  a  rating  officer  on  the 
first  Monday  in  February  in  every  year ;  and  the  owners  assembled  at 
such  meetings  shall  from  time  to  time  fix,  increase,  or  diminish  the 
salary  or  payment  to  be  made  to  every  such  rating  officer ;  and  any 
such  rating  officer  may  be  removed  by  four-fifths  in  value  of  the  owners 
of  such  lands  present,  by  themselves,  or  their  agents  authorized  in  this 
behalf,  at  any  meeting  called  for  the  purpose,  by  fourteen  days'  notice 
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on  the  church  door,  under  the  hands  of  any  two  such  owners  ;  and  in 
case  any  such  rating  officer  shall  die  while  he  shall  hold  such  office,  or 
shall  be  removed  as  aforesaid,  it  shall  be  lawful  for  the  majority  in 
value  of  owners  of  such  lands  present  as  aforesaid  at  any  meeting, 
which,  upon  such  vacancy,  any  two  owners  may  call,  by  fourteen  days' 
notice  on  the  church  door,  to  appoint  a  rating  officer  in  his  place,  who 
shall  hold  the  office  until  the  expiration  of  fifteen  days  after  the  then 
next  annual  meeting  ;  and  a  certificate  in  writing,  under  the  hands  and 
seals  of  two  justices  of  the  peace,  of  the  election  of  any  rating  officer 
(which  certificate  any  two  justices  of  the  peace  are  authorized,  if  they 
think  fit,  to  give,  on  the  request  and  upon  the  declaration  of  any  owner 
of  such  lands,  or  the  agent  of  any  such  owner,  present  at  the  meeting 
at  which  the  election  shall  have  taken  place),  shall  iu  all  matters  and 
proceedings  whatsoever  in  which  any  acts  done  by  any  rating  officer  in 
the  execution  of  his  office  shall  be  in  question,  be  evidence  that  he  was 
duly  appointed  rating  officer." 

Sect.  10.  "  That  where  the  valuer  acting  in  the  matter  of  any  inclo- 
sure shall,  under  the  authority  and  direction  of  the  commissioners,  and 
in  manner  provided  by  the  8  &  9  Vict.  c.  118,  have  ordered  all  or  any 
part  of  the  rights  of  sheep-walk^  common,  or  other  rights  in  or  over  the 
land  to  be  inclosed,  or  any  part  thereof,  to  be  extinguished,  or  the 
exercise  thereof  to  be  suspended,  or  whex-e  such  valuer  shall  have 
directed  any  of  the  allotments  to  be  made  in  such  inclosure  to  be 
entered  upon  by  the  persons  respectively  for  whom  the  same  shall  be 
intended,  if  any  person  shall  wilfully  or  maliciously  commit  any 
damage,  injury,  or  spoil  to  or  upon  any  fences,  ditches,  or  other  works 
made  or  done  for  the  purposes  of  such  inclosure,  or  to  or  upon  any 
such  allotment,  the  person  so  offending,  being  convicted  thereof  before 
two  justices  of  the  peace  having  jurisdiction  in  the  county  or  place, 
shall  forfeit  and  pay  such  sum  of  money  as  shall  appear  to  such  justices 
to  be  a  reasonable  compensation  for  the  damage,  injury,  or  spoil  so 
committed,  not  exceeding  the  sum  of  five  pounds,  and  such  sum  shall 
be  paid  to  the  valuer,  to  be  applied  by  him  in  aid  of  the  expenses  in 
such  inclosure,  or  to  the  person  in  possession  of  such  allotment,  as  the 
justices  may  think  fit  and  direct ;  and  the  provisions  of  the  7  &  8  Geo. 
IV.  c.  30,  intituled,  '  An  Act  for  consolidating  and  amending  the  Laws 
in  England  relative  to  Malicious  Injuries  to  Property,'  (a)  concerning 
the  apprehension  of  ofienders  and  the  prosecution  of  offences  punishable 
on  summary  conviction  under  such  Act,  and  the  form  of  such  conviction, 
and  concerning  the  cases  of  a  summary  conviction  under  such  Act, 
where  the  sum  which  shall  be  forfeited  for  the  amount  of  the  injury 
done  shall  not  be  paid,  and  all  other  provisions  of  such  Act  consequent 
upon  or  in  relation  to  such  proceedings  and  conviction,  shall  be  applic- 
able to  the  ofiences  under  this  Act,  and  the  prosecution  and  conviction 
for  the  same  respectively,  save  that  any  matter  by  the  said  Act 
directed  to  be  done  by  the  justice  shall  be  done  by  two  justices  as 
aforesaid." 

By  the  12  &  13  Vict.  c.  83,  s.  10,  it  is  enacted, "  That  if  in  any  case,  after 
the  valuer  acting  in  the  matter  of  any  inclosure  shall,  under  the 
authority  and  direction  of  the  commissioners,  and  in  manner  provided 
by  the  8  &  9  Vict.  c.  118,  have  ordered  all  or  any  part  of  the  rights  of 
sheep-walk,  common,  or  other  rights  in  or  over  the  land  to  be  inclosed, 
or  any  part  thereof,  to  be  extinguished,  or  the  exercise  thereof  to  be 
suspended,  or  after  siich  valuer  shall,  under  the  authority  of  the  same 
Act,  have  directed  any  allotment  to  be  made  in  such  inclosure  to  be 
entered  upon  by  the  person  for  whom  the  same  shall  be  intended,  any 
person,  other  than  and   except,  as  to  any  allotment  directed  to  be 
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entered  upon,  the  person  for  whom  such  allotment  is  intended,  shall    2.  Inclosure 
exercise  any  act  of  ownership  upon  or  in  respect  of  any  land  the  rights  of. 

in,  upon,  or  over  which  shall  have  been  so  extinguished,  or  shall  be  so    

suspended,  or  any  land  so  directed  to  be  entered  upon,  whether  by 
erecting  huts  or  other  buildings  or  erections  thereon,  or  by  putting  up 
fences,  or  digging  therein,  on  being  convicted  thereof  before  two  Penalty, 
justices  of  the  peace  having  jurisdiction  in  the  county  or  place,  shall 
forfeit  and  pay  for  and  in  respect  of  every  such  act  of  ownership  such 
sum  of  money,  not  exceeding  five  pounds,  as  such  justices  shall  think 
proper  to  inflict  by  way  of  penalty,  and  such  sum  shall  be  paid  to  the 
valuer,  to  be  applied  by  him  in  aid  of  the  expenses  in  such  inclosure,  or 
to  the  person  lawfully  in  possession  of  such  allotment,  as  the  justices 
may  think  fit  and  direct ;  and  the  justices  may,  by  their  order,  legally  order  of 
vest  any  property  or  effects  erected  or  placed  upon  the  laud  by  the  justices, 
exercise  of  any  such  act  of  ownership  in  the  valuer,  to  be  removed, 
sold,  and  applied  by  him  in  aid  of  such  expenses,  or  in  the  person  law- 
fully in  possession  of  such  allotment,  as  the  justices  may  think  fit  and 
direct ;  and  the  provisions  of  the  7  &  8  Geo.  IV.  c.  30,  intitutled  '  An 
Act  for  Consolidating  and  Amending  the  Laws  in  England  relative  to 
Malicious  Injuries  to  Property,'  (a)  concerning  the  prosecution  of 
offenders  punishable  on  summary  conviction  under  such  Act,  and  the 
form  of  such  conviction,  and  concerning  the  cases  of  a  summary  convic- 
tion under  such  Act  where  the  sum  which  shall  be  forfeited  for  the 
amount  of  injury  done  shall  not  be  paid,  and  all  other  provisions  of 
such  Act  consequent  upon  or  in  relation  to  such  proceedings  and 
conviction,  shall  be  applicable  to  the  ofienoes  under  this  Act,  and  the 
prosecution  and  conviction  for  the  same  respectively,  save  that  any 
matter  by  the  said  Act  directed  to  be  done  by  the  justice  shall  be  done 
by  two  justices  as  aforesaid." 

By  the  15  &  16  Vict.  c.  79,  s.  13,  it  is  enacted,  "When  any  person  by  obtaining 
whom  any  encroachment  or  inclosure,  of  whatever  value,  which,  under  possession  of 
the  8  &  9  Vict.  c.  118,  shall  be  deemed  to  be  parcel  of  the  land  subject  «'«=™<=''™"*'- 
to  be  inclosed,  shall  be  actually  occupied,  shall  neglect  or  refuse  to  quit 
and  deliver  up  possession  of  the  same,  or  any  part  thereof,  to  the  valuer 
acting  in  the  matter  of  the  inclosure,  within  one  calendar  month  next 
after  the  determination  of  claims  under  the  said  8  &  9  Vict.  c.  118,  the 
possession  thereof  may  be  recovered  by  such  valuer,  under  the  pro- 
visions of  the  1  &  2  Vict.  c.  74,  in  such  and  the  same  manner  as  if 
such  occupier  of  an  encroachment  or  inclosure  were  the  tenant  of  a 
house,  land,  or  corporeal  hereditament,  the  possession  of  which  is 
recoverable  under  such  last-mentioned  Act,  whose  term  or  interest  had 
ended,  and  the  valuer  were  the  landlord  of  the  said  premises  :  provided 
always,  that  the  form  of  notice  of  valuer's  intention  to  apply  to  justices 
to  recover  possession, '  complaint  before  two  justices,'  and  '  warrant  to 
peace  officer  to  take  and  give  possession,'  set  forth  in  the  schedule  to 
this  Act,  shall  be  substituted  for  the  forms  set  forth  in  the  schedule  to 
the  said  last-mentioned  Act ;  (b)  and  all  costs  and  expenses  incurred  by  Expenses, 
the  valuer  in  the  recovery  of  the  possession  of  encroachments  or 
inclosures,  or  incident  thereto,  or  arising  therefrom,  shall  be  deemed 
expenses  in  the  matter  of  such  inclosure." 

Sect.  33.  "Any  person  having  any  stock  or  animals  on  any  regulated  Penalty  where 
pasture  contrary  to  the  regulations  of  such  pasture,  on  being  convicted  ^'""^  '°™*  ™ 
thereof,  before  two  justices  of  the  peace  having  jurisdiction  in  the  tuxes?  ^  ^' 
county  or  place,  shall  forfeit  and  pay  for  and  in  respect  of  each  head  of 
stock  or  animal  found  in  such  regulated  pasture  such  sum  of  money, 
not  exceeding  five  pounds,  as  such  justices  shall  think  proper  to  inflict, 
by  way  of  penalty,  and  such  sum  shall  be  paid  to  the  field  reeve,  to  be 


(a)  Since  repealed  and  replaced  by 
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applied  by  him  in  aid  of  the  rates  by  the  8  &  9  Vict,  c.  118,  authorized 
to  be  raised  on  the  owners  of  stints  in  regulated  pastures ;  and  tlio 
provisions  of  the  7  &  8  Geo.  IV.  c.  30,  intituled, '  An  Act  for  Consoli- 
dating and  Amending  the  Laws  in  England  relative  to  Malicious 
Injuries  to  Property,'  (») 'concerning  the  prosecution  of  offenders  punish- 
able on  summary  conviction  under  such  Act,  and  the  form  of  such 
conviction,  and  concerning  the  cases  of  a  summary  conviction  under 
such  Act,  where  the  sum  which  shall  be  forfeited  for  the  amount  of 
injury  done  shall  not  be  paid,  and  all  other  provisions  of  such  Act  con- 
sequent upon  or  in  relation  to  such  proceedings  and  conviction,  shall  be 
applicable  to  the  offences  under  this  Act,  and  the  prosecution  and 
conviction  for  the  same  respectively,  saye  that  any  matter  by  the  said 
Act  directed  to  be  done  by  the  justices  shall  be  done  by  two  justices  as 
aforesaid :  provided  always,  that  no  remedy  which  any  field  reeve  might 
otherwise  have  under  the  8  &  9  Vicfc  c,  118,  or  otherwise,  shall  be  in 
any  manner  prejudiced  or  affected  by  the  provision  last  hereinbefoie 
contained." 

By  the  22  &  23  Vict.  c.  43,  s.  1,  "  It  is  enacted  that  on  any  inclosure 
where  the  mines,  minerals,  stone,  or  other  substrata  under  the  land  to 
be  inclosed  shall  be  excepted  or  reserved  to  the  lord  of  the  manor  or 
any  other  person,  the  provisional  order  to  be  made  by  the  inclosure 
commissioners  for  England  and  Wales  shall  (in  addition  to  the  other 
matters  to  be  specified  therein  under  the  said  Acts)  specify  whether  or 
not  a  right  to  enter  the  lands  when  inclosed  for  the  purpose  of  opening, 
working,  or  winning  such  mines,  minerals,  stone,  and  other  substrata,  is 
to  be  reserved  to  such  lord  or  other  person,  and  whether  or  not  any 
compensation  is  to  he  made  by  the  persons  exercising  such  last- 
mentioned  right  for  any  damage  to  the  surface  which  may  thereby  be 
done,  and  if  not,  then  whether  or  not  any  such  other  provision  for 
compensation  of  such  damage  as  hereinafter  mentioned  is  to  be  njade." 

Sect.  4.  "  In  case  it  shall  be  provided  that  the  whole  or  any  part  of 
such  compensation  as  aforesaid  shall  be  made  by  the  owners  of  allot- 
ments collectively,  either  including  or  not  including  the  lord  or  such 
other  person  as  aforesaid,  then  all  such  damage  as  may  at  any  time 
and  from  time  to  lime  be  done  to  any  allotment  by  any  of  the  means 
aforesaid  shall  be  assessed  and  raised  as  follows:  (that  is  to  say,)  it 
shall  be  lawful  for  any  person  who  may  sustain  any  such  damage  .as 
aforesaid  to  give  information  thereof  to  any  two  or  more  justices  of  the 
peace  for  the  county  or  riding  or  other  division  or  place  within  which 
the  lands  which  shall  have  been  inclosed,  or  the  greater  part  thereof, 
shall  be  situate  (ten  days'  previous  notice  of  such  intended  information 
having  been  fixed  on  the  church  door  of  the  parish  or  other  ecclesiastical 
district) ;  and  such  justices  shall  and  are  hereby  empowered  to  examine 
and  inquire  into  such  complaint  in  a  summary  way,  and  by  examination 
of  witnesses  upon  oath,  or  by  such  other  evidence  as  they  shall  think 
proper ;  and  such  justices  shall  determine  the  amount  of  such  damage, 
and  order  the  payment  thereof  to  the  party  damaged  by  the  persons 
and  in  the  manner  hereinafter  expressed." 

Sect.  5.  "Every  sum  of  money  to  be  paid  in  satisfaction  of  such 
damages,  and  the  reasonable  charges  of  giving  and  prosecuting  such 
information,  (to  be  settled  by  the  said  justices,)  shall  be  borne  and  paid 
by  the  owners  for  the  tin).e  being  of  all  the  allotments  on  whom  it 
shall  by  the  award  have  been  imposed,  or  their  tenants,  including  the 
owner  of  the  allotment  damaged,  or  his  tenant,  by  a  rate  to  be  assessed 
upon  them  in  respect  of  their  allotments  or  their  shares  therein  by 
such  justices  according  to  the  respective  yearly  values  thereof,  which 
shall  be  ascertained  in  manner  hereinafter  in  that  behalf  directed  or 
referred  to.'' 


(a)  Since  repealed  and  replaced  by  24  &  26  Vict.  c.  97, 
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Seet.  6.  "  In  case  any  person  who  shall  be  charged  to  such  rate  as    g,  Jnclosure 
aforesaid  shall  refuse  or  neglect  to  pay  the  same  within  a  time  to  be  of, 

limited  by  the  said  justices,  to  the  person  for  the  time  being  entitled ; 

to  such  payment,  then  any  two  or  niore  justices  .of  sijch  county  or  Tobeleyiedby 
riding,  or  other  district  or  place  as  aforesaid,  shall  by  warrant  under 
their  hands  and  seals,  cause  the  same  to  be  levied  by  distress ;  and  in 
case  any  occupying  tenant  of  any  hereditaments  constituting  or  being 
part  of  any  of  the  said  allotments  shall  pay  any  part  of  such  rate  as 
aforesaid,  every  such  occupier  shall  be  at  liberty  to  deduct  the  same 
out  of  his  next  rent,  and  his  landlord  shall  allow  such  deduction, 
xinless  there  shall  be  some  provision  to  the  contrary  in  the  lease  or 
agreement  ivnder  which  such  hereditaments  are  held  by  such  occupier." 

Sect.  7.  "  In  every  case  to  which  the  provisions  of  this  Act  shall  be 
applicable,  the  valuer  acting  in  the  matter  of  the  inclosure  shall  by  his 
award  ascertain  and  determine  the  proportionate  shares  of  any  such 
rate  as  aforesaid  to  be  paid  in  respect  of  each  of  the  allotments  to  be 
set  but  under  the  inclosure,  and  the  average  annual  value  per  acre  of 
each  allotment  at  the  time  of  making  his  award,  and  such  average 
annual  value  shall  thereafter  be  taken  to  be  the  yearly  value  per 
acre  of  such  allotment  for  the  purpose  of  the  assessment  of  the  same 
to  the  rate  by  this  Act  imposed  thereon  in  the  cases  hereinbefore  pro- 
vided for." 
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allotments  to  be 
stated  in  award. 


7.   FoEMS. 

Schedule  to  which  the  Act  41  Geo.  III.,  c.  109,  refers. 

A.  B.,  of  ,  maheth  oath  and  saith  [or,  being  one  of  the  people 

ggJIed  Quakers,  vxton  Jiis  mUmn  affirmation  saiih\  that  !ie  did  see  a  copy  of  the 
notice  hereunto  anneoced,  affixed  on  the  church  door  of  the  parish  of  , 

in  the  county  of  [or,  on  the  several  church  doors  of  the  respective 

pamhes  of  ,  in  the  county  of  ,  or,  in  tJie  several  counties  of 

and  ]  on  the  several  Sundays  hereinafter  mentioned  :  vide- 

licet [specifying  the  (Jays  on  -vvhioh  the  notices  were  affixed.] 

(Signed)  A.  B. 

Sworn  [or,  solemnly  affirmed]  before  us,  two  of  his  Majesty's  justices  of  the  peace 
acting  in  and  for  the  and  subscribed  in  our  presence,  J)y  the  above- 

named  A.  B.  this  day  of  in  the  year  18 

As  witness  our  hands,  and  seals. 


(1.)  JtMiiffit  of 
notices. 


A.  B.,  of  ,  maheth  oath  and  saith  [or,  being  one  of  the  people    (2.)  Affidavit  of 

called  Quakers,  upon  his  [or  Acr]  solemn  af/rmation  saith'],  that  he  [or  she]    consent, 
believes  himself  [or  herself]  to  be  interested  in  the  proposed  inclostire  of  the 
in  the  [here  describe  the  place,  whether  parish,  hamlet, 

or  place]  in  the  county  of  ,  by  virtue  of  [here  set  forth  the  interest 

of  the  deponent]  [or]  that  he  [or  she]  bdieves  that  G.  D.,  of  ,  for 

whom  he  [or  she']  is  guardian  [&G.,  as  the  case  may  be]  is  interested,  (be;  and 
that  he  [or  slie]  hath  seen  a  copy  of  an  Act  [here  set  forth  the  title  of  this  Act] 
and  also  a  copy  of  the  bill  intended  to  be  presented  to  Parliament,  and  hath  sub- 
scribed Ids  [or  her]  name,  or  hath  set  his  [or  'her]  m^arJc  to  the  same  respectively, 
and  doth  consent  to  the  said  bill  being  passed  into  a  law. 

Signed  [or  mar'ked]  A,  B. 

Sworn  [or  solemnly  affirmed']  before  us,  two  of  his  Majesty's  justices  of  the 
_  peace. 


A.B.,of  ,mai:eth  oath  and  saith  [or,  being  one  of  the  people   (8.)  Affidavit  of 

called  Quakers,  upon  his  [or  her]  solemn  aifkm/ntim  saith]  that  [here  set  forth   allega,tion8  of  «ie 
such  of  the  several  facts  alleged  in  the  preamble  of  the  bill  as  are  within  the 
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of. 


Qtommom, 


[s. 


II. 


knowledge  of  the  ■witness]  [or  tJiat  he  or  she]  is  informed  and  verity  believes  that 
[here  set  forth  such  of  the  said  facts  as  are  within  the  belief  of  the  witness.] 

(Signed)  A.  B. 

Sworn  [or  solemnly  affirmed]  lefore  us,  two  of  his  Majesty's  justices  of  the 
peace,  acting  in  and  for  the  ,  cmd  subscribed  in  our  presence,  by  the 

above-named  A.  B.,  this  day  of  in  the  year  1% 

As  witness  our  hands  and  seals. 


(4.)  Affidavit  of 
admeaBurement. 


A.  B.,  of  malcetk  oath  and  saith  [or,  being  one  of  the  people 

called  Quakers,  upon  his  solemn  affirmation  saith]  that  he  has  surveyed  and 
admeasured  the  several  lands  in  the  parish  or  hamlet  of  '        in 

tTie  county  of  [or  counties  of  ]  described  in  tJie  bill  intended 

to  be  presented  to  Parliament,  and  signed  by  the  deponent,  by  the  name  [or  names] 
of  and  that  the  quantity  of  such  lands  amounts  to  and  no 

more,  according  to  such  admeasurement,  and  the  best  of  this  deponent's  judgment, 

A.B. 

Sworn  [or  solemnly  affirmed]  before  us,  two  of  his  Majesty's  justices  of  the 
peace,  acting  in  and  for  the  and  subscribed  in  our  presence,  by  the 

above-named  A.  B.,  this  day  of  in  the  year  18 

A  s  witness  our  hands  cmd  seals. 


(5.)  Distress 
warrant  for  rates. 


See  form  of  distress  warrant  under  3  &  4  Will.  IV.,  c.  35,  ante,  919. 


(6.)  Form  of 
BummoDs, 
under  8  &  9 
Tict  c.  118. 


To 


of 


in  the  county  of 


field  reeve  of 


1     I  Esquvi-e,  one  of  her  Majesty's  justices  of  the  peace  in  and 

to  wit.  J  for  the  said  county  of  do  hereby  summon  you  personally  to  be 

and  appear  before  such  two  of  her  Majesty's  justices  of  the  peace  as  shaU  be 
present  at  in  the  said  county,  on  the  day  of 

•t  next,  at  the  hour  of  in  the  noon  of  the  same 

day,  to  answer  the  complaint  of  A.  B.  that  [he  is  refused  reasonable  compensation 
for  diminution  of  his  right  of  pasture  in  the  regulated  pasture  in  ]  or 

[that  the  said  A.  B.is  charged  with  an  excessive  payment  for  increase  of  his 
right  of  pasture  in  the  regulated  pasture  of  ]  otherwise  the  complaint 

will  be  proceeded  with  as  if  you  had  appeared.     Given  under  my  hand  and  seal, 
this  day  of  in  the  year 


(if.)  Form  of 
order  nnder  8  &  9 
Vict.  0.  H8. 


)      The  order  of  and  Esquires,  two  of  her  Majesty's 

to  wit.  ^justices  of  the  peace  in  and  for  the  said  county,  made  at  in  the 

said  county  of  the  day  of  in  the  year 

WHEREAS  complaint  hath  been  made  to  us  by  A.  B.  for  that  he 

[state  the  complaint  as  in  the  summons]  ;  we  do  declare  that  \the  yearly  sum 
of  is  a  reasonable  compensation  for  the  diminution  of  the  right  of 

pasture  of  the  said  A.  B.,  or  tJie  yearly  sum  of  is  a  reasonable  pay- 

ment for  increase  of  the  right  of  pasture  of  the  said  A.  B.]  and  do  order  that 
such  yearly  sum  be  paid,  according  to  the  directions  of  the  statute  in  that  behalf. 
Given  under  our  hands  and  seals,  this  day  of  in  tlie  year 


(8.)  Notice  of 
valuer's  intention 
to  apply  to 
justices  to  recover 
possession  wliere 
there  are 
buildings,  fences, 
pr  erections. 


/  _  of  in  the  county  of  the  valuer  acting  in  the 

matter  of  the  indosure  of  situate  in  the  of  in  the 

coumty  of  hereby  give  you  notice,  that  the  encroachment  [or  indosure, 

as  the  case  may  be]  from  the  said  lands  to  be  inclosed  [shortly  describing  it] 
situate  now  in  your  possession,  is,  with  the  residue  of  the  said  lands, 

about  to  be  divided,  allotted,  and  inclosed,  and  that  you  are  at  liberty,  within  tvco 
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calendar  months  from  the  service  of  this  notice,  to  take  down  and  remove  all    2.  Inclosure 
buildings,  fences,  and  other  erections  now  standing  on  the  said  encroachment  [or             qf. 
in^sure^,  and  to  convert  tJie  materials  thereof  to  your  own  use.  

And  1  fwrther  give  you  notice,  that,  unless  peaceaMe  possession  of  the  said   under  IS  A  16 
premises  he  given  to  me  om  or  before  the  expiration  of  two  caJenda/r  months  fronit  ^'"t-  "■  '^' 
the  service  of  this  notice,  I  shaU  on  the  day  of 

next,  at  of  the  clock  of  the  same  day,  at  "^^  to  her 

Majesty's  justices  of  the  peace  acting  for  the  district  of  [beiDg  the 

district,  division,  or  place  in  which  the  said  premises  or  any  part  thereof  is 
situate]  in  petty  sessions  assembled,  to  issue  their  warrant  directing  the  constailes 
of  the  said  district  to  enter  and  take  possession  of  the  said  premises,  and  to  eject 
any  person  therefrom. 

Dated  this  day  of 

To  .  (Signed)  Valuer. 

I  of  in  the  county  of  the  valuer  acting  in  the  (9.)  Notice  of 

matter  of  the  inclosure  of  situate  in  the  of  in  the  valuer's  intention 

county  of  hereby  give  you  notice,  that,  unless  peaceable  possession  of  the  J"  "-PPlJ  '0 

encroachment  [or  inclosure,  as  the  case  may  be]  from  the  said  lands  to  be  recover  poaaes- 

inclosed  [shortly  describing  it],  situate  rum  in  your  possession,  be  siomrhere  there 

given  to  me  on  or  before  the  expiration  of  seven  clear  days  from  the  service  of  this  "ire  no  buildings, 

notice,!  shaU  on  the  '^V "/ ,    ^      ,,    »«^f'?«.        ,„     tons  undef ISA 

of  the  clock  of  the  same  day,  at  apply  to  her  Majesty  s  justices  of  the  le  vict.  c.  79. 

peace  acting  for  the  district  of  [being  the  district,  division,  or  place 

in  which -the  said  premises  or  any  part  thereof  is  situate]  in  petty  sessions 
assembled,  to  issue  their  warrant  directing  the  constaMes  of  the  said  district  to 
enter  and  take  possession  of  the  said  premises,  and  to  eject  any  person  therefrom. 

Dated  this  .  (Signed)  Valuer. 

To 


The  complaint  of  the  valuer  acting  in  the  matter  of  the  inclosure  of  (10.)  Complaint 

situate  in  the  of  in  the  county  of  before  the 

made  before  us,  two  of  her  Majesty's  justices  of  the  peace  acting  for  the  district  of  ^^  ig^yj™  0^79 

in  petty  sessions  assembled,  who  saith  that  is  in  the 

occupation  of  an  encroachment  [or  inclosure]  from  the  said  lands  to  be  inclosed, 
consisting  of  and  that  on  the  day  of  he 

determined  the  claims  in  the  matter  of  the  said  inclosure,  and  that  on  the 
day  of  being  more  than  one  calendar  month  from  the  determination  of 

the  said  claims,  the  said  did  serve  on  [person  in  possession 

of  encroachment  or  inclosure]  a  notice  in  writing  of  his  intention  to  apply  to 
recover  possession  of  the  said  premises  (a  duplicate  of  which  notice  is  hereto 
cmnexed)  by  giving,  <Sec.  [describing  the  mode  in  which  the  service  was  effected] 
and  that  notwithsta/nding  the  send  notice  the  said  refused  [or  neglected!] 

to  deliver  up  possession  of  the  said  premises,  and  stiU  detains  the  same. 

(Signed) 
Taken  the  day  of  before  us, 

(Signed) 
A  duplicate  of  the  notice  of  intention  to  apply  is  to  be  annexed  to  this  complaint. 


WHEREAS  [set  forth  the  complaint]  :  we,  two  of  her  Majesty's  justices  of  (11.)  AVarrantto 
the  peace  in  petty  sessions  assembled,  acting  for  the  of  do   V^^'^  officers  to 

authorize  arid  command  you  on  any  day  within  days  from  the  date   p^asessioiiunder 

hereof  [except  on  Sunday,  Christmas  Day,  and  Good  Friday,  to  be  added,  if  15  &  16  Vict, 
necessary]  between  the  hours  of  nine  in  the  forenoon  and  fov/r  in  the  afternoon  to   c.  79. 
enter  (by  force,  if  needful),  and  with  or  without  the  aid  of  the  valuer, 

or  any  other  person  or  persons  whom  you  may  think  requisite  to  call  to  your 
assistance,  into  amd  upon  the  said  encroachment  or  inclosure,  and  to  eject  thereout 
any  person,  and  of  the  said  encroachment  or  inclosure  full  and  peaceable  posses- 
sion to  deliver  to  the  said  [the  valuer]. 

Given  vmder  ou/r  hands  and  seals,  this  day  of 

To  amd  aU  other  constal>les  and  peace  officers  acting  for  the 

district  of  ,  . 
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3.  Putting 
stoned  or 
infected 

Horses  and 


on. 


Patting  stoned 
horses  on  com- 
mons, &c.,  pro- 
hibited. 


Stoned  horses 
breaking  out  of  an 
iaclosure. 


Seizing  horses 
under  size. 


Driving  the 
common. 


Defective  mares. 


Penalties. 


Putting  scabbed 
horses  on  com- 
mons. 


Turning  out 
scabbed  sheep  on 
commons,  &c. 


III.  putting  Slonrt  or  Snfecteii  J^orses,  anir  St^Pf  ^c,  on 
Commons. 

By  the  32  Hen.  VIII.  o.  13,  ss.  2, 10,  "No  person  shall  put  in  any 
forest,  chase,  moor,  heath,  common,  or  waste,  where  mares  or  fillies  are 
used  to  be  kept,  any  stoned  horse  above  the  age  of  two  years,  not 
being  fifteen  hands  high,  within  the  shires  and  territories  of  Norfolk, 
Suffolk,  Cambridge,  Buckingham,  Huntingdon,  Essex,  Kent,  South 
Hampshire,  North  Wiltshire,  Oxford,  Berkshire,  Worcester,  Gloucester, 
Somerset,  North  Wales,  South  Wales,  Bedford,  Warwick,  Northampton, 
Yorkshire,  Cheshire,  Staffordshire,  Lancashire,  Salop,  Leicester,  Here- 
ford, and  Lincoln ;  nor  under  fourteen  hands  in  any  other  county, 
(except  Cornwall,  stat.  31  Jac.  I.  c.  28,  s.  12,)  on  pain  of  forfeiting  the 
same." 

But  by  8  Eliz.  c.  8,  s.  3,  "this  shall  not  extend  to  the  marshes  in  the 
counties  of  Cambridge,  Huntingdon,  Northampton,  Lincoln,  and  Nor- 
folk, and  Suffolk,  provided  that  the  horses  be  of  thirteen  hands." 

Also,  by  32  Hen.  VIII.  c.  13,  s.  5, "  nothing  herein  shall  extend  io  any 
stoned  horse,  that  shall  happen  once  in  a  year  to  break  out  of  any 
pasture  into  such  common,  so  that  he  do  not  stay  there  above  four 
days  after  notice  given  at  the  dwelling-house  of  the  owner,  or  after 
publication  thereof  on  a  Sunday  or  other  festival  in  the  parish  church, 
where  the  owner  or  possessor  of  such  horse  dwelleth." 

Sect.  3.  "  Any  person  may  seize  any  such  horse  so  being  under  size 
in  manner  following;  he  shall  go  to  the  keeper  of  such  forest,  or  (out 
of  such  forest)  to  the  constable  of  the  next  town,  and  require  him  to 
go  with  him,  to  bring  such  horse  to  the  next  pound,  and  there  to  be 
measured  by  such  officer,  in  the  presence  of  three  other  honest  men 
to  be  appointed  by  the  officer ;  and  if  he  shall  be  found  contrary  to 
what  is  above  expressed,  such  person  may  take  him  for  his  own  use." 

Sect.  4.  "  And  if  such  keeper,  or  constable,  or  other  of  the  three 
persons  shall  refuse  to  do  as  is  aforesaid,  he  shall  forfeit  forty 
shillings." 

Sect.  6.  "All  Such  commons  and  other  places  shall,  within  fifteen 
days  after  Michaelmas  yearly,  be  driven  by  the  owners  and  keepers,  or 
constables,  respectively,  on  pain  of  forty  shillings,  and  they  may  also 
drive  the  same  at  any  other  time  when  they  shall  think  meet." 

Sect.  7.  "If,  in  any  of  the  said  drifts,  there  shall  be  found  any  mare, 
filly,  foal,  or  gelding,  that  shall  then  be  thought  not  able  nor  like  to 
grow  to  be  able  to  bear  foals  of  reasonable  stature,  or  to  do  profitable 
labours,  by  the  discretion  of  the  drivers,  or  of  the  more  in  number  of 
them,  they  may  kill  or  bury  them." 

All  which  said  forfeitures  shall  be  half  to  the  king,  and  half  to  him 
that  shall  sue;  and  the  justices  in  sessions,  and  stewards  of  leets,  may 
inquire  thereof:  and  the  stewards  shall  certify  their  presentments  to 
the  next  sessions. 

Sect.  9.  "  No  person  shall  have,  or  put  to  pasture,  any  horse,  gelding, 
or  mare,  infected  with  scab  or  mange,  in  any  common,  or  common 
fields,  on  pain  often  shillings,  which  offence  shall  be  inquirable  in  the 
leet,  as  other  common  annoyances  be,  and  the  forfeitures  shall  be  to  the 
lordoftheleet." 

By  the  38  Geo.  III.  c.  65,  s.  1,  "  If  any  person  or  persons  whomsoever 
shall  turn  out,  keep,  or  depasture,  in  or  upon  any  forest,  chase,  wood, 
moor,  marsh,  heath,  common,  waste  land,  open  field,  or  other  undivided 
or  uninclosed  land,  any  sheep  or  lambs  infected  with  such  complaint  or 
disorder  called  scab  or  mange,  or  shall  wilfully  and  knowingly  turn  out, 
keep,  or  depasture,  in  or  upon  any  such  forest,  chase,  wood,  moor, 
marsh,  heath,  common,  waste  land,  open  field,  or  other  undivided  or 
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■uninolosed  land,  any  sheep  or  lamb  which,  at  any  time  Vithlti  the     3.  Putting 
space  of  six  calendar  months  immediately  previous  thereto,  shall  have       stoned  or 
been  Infected  as  aforesaid,  every  such  person,  on  being  thereof  con-       infected 
victed  on  the  oath  of  one  or  more  credible  witness  or  witnesses,  or  on     Horses  and 
his  Of  her  confession,  before  any  one  or  more  justice  or  justices  of  the      Sheep  on. 

peace  for  the  county,  district,  or  place,  wherein  such  offence  shall  have  

been  committed,  shall  forfeit  and  pay  any  sum  not  exceeding  ten 
pounds  nor  less  than  twenty  shillings  for  every  such  offence,  together 
with  all  reasonable  costs  and  charges  attending  such  conviction,  such 
costs  and  charges  to  be  ascertained  by  the  justice  or  justices  before 
whom  such  conviction  shall  take  place;  and  so  toties  quoties,  as  often 
as  any  such  sheep  or  lamb  shall  be  so  turned  out,  kept,  or  de- 
pastured." 

Sect.  2.  "  The  owner  or  owners  of  each  and  every  sheep  and  Iamb  of  sheep  and  lamba 
the  age  of  three  months,  which  shall  be  turned  out,  kept,  or  depastured,  ^^^^  months  old 
on  any  forest,  chase,  wood,  moor,  marsh,  heath,  common,  waste  land,    °     marked, 
open  field,  or  other  undivided  or  uninclosed  land,  shall  cause  such 
sheep  and  lambs  to  be  marked  with  the  initial  letters  of  his,  her,  or 
their  christian  name  and  surname,  or  christian  name  and  surnames,  or 
with  such  marks  with  which  such  sheep  or  lambs  have  for  three  pre- 
ceding years  been  usually  marked,  such  letters  or  marks  not  being  less 
in  length  than  three  inches ;  and  in  case  of  neglect  thereof,  the  owner 
or  owners  shall,  for  each  and  every  such  sheep    and  lamb  not  so 
marked,  forfeit  and  pay  any  sum  not  exceeding  two  shillings,  and  so 
toiiea  quoties,  as  often  as  any  such  sheep  or  lamb  not  so  marked  shall 
have  been  so  turned  out,  kept,  or  depastured." 

Sect.  3.  "  Tor  the  better  and  more  effectually  discovering  the  offend-   ^*^^™^  J^^^^B  a 
ers,  and  punishing  the  offences  herein  mentioned,  it  shall  and  may  be  Sons.'&c^may 
lawful  to  and  for  any  person  or  persons  having  sheep  or  lambs  actually   complain  to  a 
depasturing,  or  entitled  to  be  depastured,  on  such  forest,  chase,  wood,  iu|peoted"shecp° 
moor,  marsh,  heath,  common,  waste  land,  open  field,  or  other  undivided   examined. 
or  uninclosed  land,  who  shall  perceive,  or  have  reasonable  ground  or 
foundation  for  believing,  that  there  is  or  are  any  sheep  or  lambs,  sheep 
or  lamb,  depasturing  or  being  in  or  upon  the  same,  contrary  to  the 
direction  and  provisions  of  this  Act,  to  apply  to  any  one  or  more 
justice  or  justices  of  the  peace  of  the  county,  district,  or  place,  wherein 
such  lands  severally  do  lie,  who,  upon  complaint  on  oath  made  thereof 
before  htm  Or  them,  is  and  are  hereby  authorized  and  required  to  issue 
a  warrant  or  warrants  under  his  hand  and  seal,  or  their  hands  and 
seals,  directed  to  the  keeper  or  keepers  of  the  said  forests  or  chases,  or 
his  or  their  deputy  or  deputies,-  or  to  the  petty  constable  or  constables, 
bailiff,  headboroUgh,  or  tithingman,  of  any  parish,  hamlet,  or  township 
within  or  near  which  any  such  forest,  chase,  wood,  moor,  marsh,  heath, 
common,  waste  land,  open  field,  or  other  undivided  or  uninclosed  land, 
shall  lie  and  be  situate,  or  unto  any  other  person  or  persons,  who  shall 
consent  and  be  willing  to  be  inserted  in  such  warrant  or  warrants,  and 
shall  command  and  empower  him  or  them,  or  any  of  them,  to  take  or 
drive  all  and  every  such  sheep  and  lambs,  sheep  and  lamb,  to  the  next 
pound,  or  to  some  other  convenient  place,  there  to  be  examined  by  the 
person  or  persons  who  shall  have  made  such  application  to  such  justice 
or  justices  as  aforesaid,  his,  her,  or  their  servant  or  agent,  and  by  the 
person  or  persons  to  whom  the  said  warrant  shall  be  directed,  any  or 
either  of  them,  notice  being  first  given  six  hours  at  the  least  before  such 
examination  shall  take  place,  by  the  person  or  persons  making  such 
complaint,  or  by  his,  her,  or  their  servant  or  agent,  to  the  owner  or 
owners  of  such  sheep  or  lambs,  sheep  or  lamb,  or  unto  his,  her,  or 
their  hind,  bailiff,  or  servant,  or  left  at  his,  her,  or  their  last  or  usual 
place  of  abode,  if  any  or  either  of  them  be  known,  and  do  reside  in  the   if  not  found 
parish  or  parishes,  hamlet  or  hamlets,  township  or  townships,  where  returned'to°the 
such  sheep  or  lambs,  sheep  or  lamb,  shall  have  been  so  found,  describing  pjace  from  which 
the  pound  or  place  the  same  have  been  taken  or  driven  to,  in  order  taken. 

0  0  0  2 
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that  he,  she,  or  they  may,  should  he,  she,  or  they  judge  proper,  be 
present  at  such  examination ;  and  if,  after  such  examination,  it  shall 
lae  proved  to  the  satisfaction  of  the  justice  or  justices  granting  such 
warrant  or  warrants,  that  such  sheep  or  lambs,  sheep  or  lamb,  have,  or 
hath  not  been  kept  or  depastured  in  or  upon  such  lands  and  grounds, 
contrary  to  the  directions  and  provisions  of  this  Act,  then  and  in  such 
case  each  and  every  such  sheep  and  lamb  shall  be  taken  and  driven 
back  to  the  place  or  places  from  whence  it  was  taken  or  driven  previous 
to  such  examination,  and  such  justice  or  justices  shall  award  such 
costs,  charges,  and  damages  to  the  owner  or  owners  thereof,  as  to  him 
or  them  shall  seem  reasonable ;  and  such  costs,  charges,  and  damages, 
shall  be  paid  by  the  person  or  persons  making  such  complaint,  and 
shall  be  recovered  in  like  manner  as  any  forfeitures  or  penalties  are  by 
this  Act  directed  to  be  recovered." 

Sect.  4.  "If,  upon  any  such  examination,  it  shall  appear  to  such 
justice  or  justices,  that  any  such  sheep  or  lambs,  sheep  or  lamb,  have 
or  hath  been  turned  out,  kept,  or  depastured  in  or  upon  any  such  lands 
or  grounds,  infected  as  aforesaid,  or  which  at  any  time  within  the  space 
of  six  calendar  months  immediately  previous  thereto  shall  have  been 
infected  as  aforesaid,  then  and  in  such  case  the  said  justice  or  justices 
shall  and  may  direct  the  same  to  be  impounded,  detained  and  kept,  and 
to  be  forthwith  marked  on  both  sides  with  the  letter  S  (the  length  of 
such  letter  not  being  less  than  five  inches),  such  marks  to  be  made 
with  pitch  or  tar,  or  some  other  adhesive  material,  such  as  sheep  have 
been  usually  marked  with  in  the  neighbourhood,  and  shall  also  cause 
the  left  ear  of  each  such  sheep  and  lamb  to  be  cut  or  slit  in  a  horizontal 
line  (such  cut  or  slit  not  exceeding  the  length  of  one  inch,)  and  the 
same,  when  so  marked,  shall  be  delivered,  upon  demand,  to  the  owner 
or  owners  thereof ;  and  the  costs,  charges  and  expenses  attending  the 
taking,  driving,  keeping,  impounding  and  marking  of  the  same,  having 
been  ascertained  by  such  justice  or  justices,  shall  be  paid  by  the  owner 
or  owners  of  such  sheep  or  lambs,  sheep  or  lamb,  together  with  the  penal- 
ties and  forfeitures  imposed  by  this  Act,  for  each  and  every  such  sheep 
and  lamb,  and  such  costs,  charges  and  expenses  shall  be  recovered  in  like 
manner  as  any  penalties  or  forfeitures  imposed  by  this  Act  are  directed 
to  be  recovered ;  and  any  Such  mark  or  marks,  when  made,  shall  be, 
and  be  deemed  evidence  of  the  fact  that  such  sheep  or  lambs,  sheep 
or  lamb,  have  been  turned  out,  kept  or  depastured,  contrary  to  the 
directions  and  provisions  of  this  Act,  without  any  other  evidence  what- 
soever." 

Sect.  5.  "  If  any  person  or  persons,  at  .any  time  within  the  space  of  six 
calendar  months  after  any  such  sheep  or  lambs  shall  have  been  so  marked 
as  directed  by  such  justice  or  justices,  shall  cut  out,  alter,  or  destroy  the 
mark  herein  directed  to  be  made  in  the  ear  of  any  such  sheep  or  lambs, 
or  if  the  owner  or  owners  of  any  such  sheep  or  lamb  shall  not  imme- 
diately renew  or  cause  to  be  renewed,  in  like  manner,  the  mark  or 
marks  herein  directed  to  be  made  on  the  side  or  sides  of  every  such 
sheep  or  lamb,  when  and  as  often  as  such  mark  or  marks  on  the  side  or 
sides  shall  be  defaced,  altered,  obliterated  or  destroyed,  by  any  means 
whatsoever,  every  such  person,  for  each  and  every  sheep  and  lamb,  the 
said  mark  in  the  ear  of  which  shall  have  been  by  him  or  her  so  cut  out, 
altered  or  destroyed,  and  such  owner  or  owners,  for  each  and  every 
sheep  and  lamb,  not  having  the  said  mark  or  marks  on  the  side  or  sides 
thereof,  immediately  renewed  as  aforesaid,  shall  forfeit  and  pay  on 
conviction  any  sum  not  exceeding  twenty  shillings,  nor  less  than  two 
shillings ;  and  the  justice  or  justices  before  whom  such  conviction*  be 
had  shall,  and  he  and  they  is  and  are  hereby  required  to  cause  every 
such  mark  so  cut  out,  altered,  defaced,  obliterated  or  destroyed,  to 
be  immediately  renewed,  and  the  sheep  or  lambs,  sheep  or  lamb,  to  be 
detained  and  impounded  until  every  such  iiia):k  shall  have  been  rg- 
?iew§d," 
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Sect.  6.  "  If  such  sheep  or  lambs,  sheep  or  lamb,  so  detained  or  3.  Putting 

impounded,  shall  not  be  demanded  and  taken  away  by  the  owner  or  stoned  or 

owners  thereof  within  five  days  after  the  same  shall  have  been  so  infected 

marked  as  aforesaid,  it  shall  and  may  be  lawful  to  and  for  any  justice  Morses  and 

or  justices  of  the  peace  of  the  county,  district  or  place,  in  which  such  Sheep  on. 
sheep  or  lambs,  sheep  or  lamb,  shall  have  been  so  detained  or  im-  ^ 


pounded,  by  warrant  under  his  or  their  hand  and  seal,  or  hands  and  Ig^TnSed  ia 

seals,  to  direct  the  same  to  be  sold,  and  the  money  arising  by  such  sale,  five  daya  alter 

after  deducting  the  costs,  charges  and  expenses  of  taking,  driving,  marking  may  be 

keeping,  detaining,  impounding  and  marking  the  same,  shall  be  paid  to  ^° 

the  overseer  or  overseers  of  the  poor  of  the  parish,  hamlet  or  place 

where  such  sheep  or  lambs,  sheep  or  lamb,  shall  have  been  so  detained 

or  impounded;  and  in  case  the  owner  or  owners  of  such  sheep  or 

lambs,  sheep  or  lamb,  shall  not   claim  such  money  within   twelve 

calendar  months  after  such  payment,  the  same  shall  be  applied  in  aid  of 

the  poor  rate  of  such  parish,  hamlet,  township  or  place." 

Sect.  7.  "  All  penalties  and  forfeitures  by  this  Act  imposed  for  any  Penalties,  how  to 
offence  against  the  same,  shall  be  levied  by  distress  and  sale  of  the  applied!^ 
goods  and  chattels  of  the  offender  or  offenders,  by  warrant  under  the 
hand  and  seal  of  some  justice  of  the  peace  for  the  county  or  place  where 
the  offence  shall  be  committed,  rendering  the  overplus  of  the  money 
arising  by  such  distress  and  sale  (if  any),  upon  demand,  to  the  owner  of 
such  goods  and  chattels,  after  deducting  the  costs  and  charges  of 
making  such  distress  and  sale ;  which  warrant  such  justice  is  hereby 
empowered  and  required  to  grant,  upon  conviction  of  the  offender  or 
offenders,  by  confession  or  upon  the  oath  of  one  or  more  credible 
witness  or  witnesses;  and  one  moiety  of  such  penalties  and  forfeitures, 
when  so  levied,  shall  be  paid  to  the  informei-,  and  the  other  moiety  to 
the  overseer  or  overseers  of  the  parish  or  township  where  the  offence 
shall  be  committed,  to  be  applied  by  him  or  them  in  aid  of  the  poor- 
rate." 

Sect.  8.  "  That  in  all  cases  where  any  conviction  shall  be  had  for  any  fform  of  convic-  ^ 
offence  or  offences  committed  against  this  Act,  or  against  any  order  of  t,'™, '"^      ^" 
sessions,  or  any  adjudication  for  the  marking  of  sheep  or  lambs  made, 
the  form  of  conviction,  and  the  form  of  adjudication  for  the  marking 
of  any  sheep  or  lambs,  shall  be  in  the  words  or  to  the  effect  following ; 
(that  is  to  say,) 

\  BE  it  rememhered,  that  on  this  day  of  in  the 

'  to  wit,  )  year  of  the  reign  of  A,  B.  is  convicted  hefore 

of  his  Majesty's  justices  of  the  peace  for  the  of 

by  virtue  of  an  Act  o/Pa/rliament  made  in  the  thirty-eighth  year  of  the  reign  of 
King  George  the  Third,  intituled  [here  set  forth  the  title  of  the  Act  («),  and 
specify  the  offence,  and  the  time  and  place  when  and  where  the  same  was 
committed]  :  and  I  [or  we]  the  said  do  adjudge  him  [her,  or  them,}  to 

forfeit  and  pay  for  the  same  the  sum  of  .     Given,  under  my  hand  and 

seal  [or  our  hands  and  seals'],  the  day  and  yewe  aforesaid, 

'  The  Form  of  Adjudication. 

)  UPON  the  report  upon  the  oath  [or  oaths']  of  this 

'  to  wit.  j      day  of  in  the  year  of  our  Lord  made  unto 

of  his  Majesty's  justices  of  the  peace  for  the  of 

respecting  certain  sheep  [and  lamhs]  detained  [or  impounded]  in  a  in 

the  parish  of  in  the  said  county,  by  virtue  of  a  warrant  under  our 

hands  and  seals  [or  my  hand  and  seal]  do  hereby  adjudge  that  such 

sheep  [and  lamis]  belonging  to  A.  B.  [or,  the  owner  or  owners  thereof  being 
unhnown'],  appearing  to  me  [or  us]  to  be  infected  with  the  scab  or  mange  [or, 

(a)  "An  Act  for  preventing  the  infected  with  thelScdb  or  Mange,  in 
Depasturing  of  Forests,  Commons  amd  that  part  of  Great  Britain,  caUed  Enff- 
Open  Fields,  with   Sheep   or  Lambs      land." 
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Tmvimg  within  the  space  of  months  immediately  previous  to  the  date 

hereof,  heen  infected  with  the  scab  ormamge"],  he  nuvrhed  forthwith  according  to  the 
directions  of  an  Act  made  in  the  thirty-eighth  year  of  the  reign  of  Kimg  George 
the  Third,  intituled  [here  set  forth  the  title  of  the  Act].  Oiven  under  our 
hands  and  seals  [or  my  hand  and  seed'],  the  day  and  yea/r  aforesaid.' " 

Sect.  9.  "If  any  person  or  persons  shall  think  himself,  herself  or 
themselves  aggrieved  by  anything  done  by  or  in  pursuance  of  this  Act, 
such  person  or  persons  may  appeal  to  the  justices  of  the  general  quarter 
sessions  of  the  peace  to  be  holden  for  the  county  or  place  where  such 
matter  of  appeal  shall  arise,  next  after  the  expiration  of  four  calendar 
months  from  the  time  such  matter  of  appeal  shall  have  arisen,  and  the 
justices  in  such  sessions  are  hereby  authorized  and  required  to  hear 
and  determine  the  matter  of  such  appeal  in  a  summary  way,  and  to 
make  such  determination  therein,  and  to  award  such  costs  as  they  shall 
judge  proper ;  and  sucb  determination  sball  be  final,  binding,  and  con- 
clusive to  all  parties,  and  to  all  intents  and  purposes  whatsoever." 

Sect  10.  "Where  any  distress  shall  be  made  for  any  sum  or  sums 
of  money  to  be  levied  by  virtue  of  this  Act,  the  disti'ess  itself  sball  not 
be  deemed  xmlawful,  nor  the  party  or  parties  making  the  same  be 
deemed  a  trespasser  or  trespassers  on  account  of  any  defect  or  want 
of  form  in  the  summons,  conviction,  warrant  of  distress,  or  other  pro- 
ceedings relating  thereto ;  nor  shall  the  party  or  parties  making  the 
same  be  deemed  a  trespasser  or  trespassers  ab  initio,  on  account  of  any 
irregularity  which  shall  afterwards  be  done  by  the  party  or  parties 
distraining ;  and  the  person  or  persons  aggrieved  by  such  irregularity 
may  recover  full  satisfaction  for  the  special  damage  in  an  action  on  the 
case :  provided  always,  that  no  plaintiff  or  plaintiffs  shall  recover  in  any 
such  action  for  such  irregularity,  or  for  any  trespass  or  other  wrongful 
proceeding,  if  tender  of  sufficient  amends  hath  been  made  to  him,  her 
or  them,  or  his,  her  or  their  attorney,  or  by  or  on  the  behalf  of  the 
defendant  or  defendants,  before  such  action  brought ;  and  in  case  no 
such  tender  shall  have  been  made,  it  shall  be  lawful  for  the  defendant 
or  defendants  in  any  such  action,  by  leave  of  the  court,  after  such 
action  shall  have  been  brought,  at  any  time  before  issue  joined,  to  pay 
into  court  such  sum  of  money  as  he,  she  or  they  shall  think  fit,  where- 
upon such  proceedings,  order  and  judgment  shall  be  made  and  given  in 
and  by  such  court,  as  in  other  actions  where  the  defendant  is  allowed 
to  pay  money  into  court." 


Who  to  provide 
common  prayer 
book  in  parish. 

Performing  of 
church  service. 


Eesident  incum- 
bent to  read  the 
common  prayer 
oDce  a  month, 
though  he  keep  a 
eurate. 


Ctimnton  Jlraset* 

See  ante,  "  Church,"  and  "  Churchwardens." 

X>Y  the  1  Eliz.  c.  2,  the  book  of  common  prayer  shall  be  provided 
at  the  charge  of  the  parishioners  of  every  parish;  and  see  13  &  14 
Car.  II.  c.  4. 

By  the  general^  law,  the  church  service  ought  to  be  regularly  per- 
formed every  Sunday  morning  and  evening.  Any  relaxation  is  to  be 
supposed  to  have  been  permitted  by  the  diocesan,  owing  to  the  circum- 
stances of  the  parish,  and  the  terms  prescribed  must  be  strictly 
observed.    {Bennett  v.  Bonaher,  2  Hagg.  R.  27.) 

By  Stat.  13  &  14  Car.  II.  c.  4,  s.  7,  "where  am  incumbent  resides 
upon  his  living,  and  keeps  a  curate,  the  incumbent  himself  (not  having 
lawful  impediment,  to  be  allowed  by  the  bishop)  shall  at  least  once  a 
month  openly  and  publicly  read  the  common  prayer,  and  (if  there  be 
"occasion)  administer  the  sacraments  and  other  rites  of  the  church,  on 


pain  of  five  pounds  to  the  poor,  on  conviction,  by  confession,  or  oath    Companies. 

of  two  witnesses,  before  two  justices ;  and  in  default  of  pajonent  in  ten  — '-' '■' — 

days,  the  same  to  be  levied  by  the  churchwardens  or  overseers  by 
distress  and  sale  by  warrant  of  such  juatioe." 

All  commanders,  captains,  and  officers  at  sea,  shall  cause  the  public  Public  worship  in 
worship  of  Almighty  God,  according  to  the  liturgy  of  the  church  of  *''°  "*^- 
England,  to  be  performed  in  their  respective  ships ;  and  prayers  and 
preachings  by  the  chaplains  shall  be  performed  diligently.    (Stat.  22 
Geo.  II.  c.  33,  art.  1.) 

By  stat.  13  &  14  Car.  II.  c.  4,  ss.  19,  20,  21,  no  person  shall  be  Qnaliflcationa  of 
received  as  a  lecturer,  or  allowed  to  preach  or  read  any  lecture  or  1'°'™®''" 
sermon,  without  licence  from  the  bishop,  and  assenting  to  the  thirty- 
nine  articles,  and  reading  the  common  prayer,  before  his  first  sermon, 
and  on  the  first  lecture  day  of  every  month ;  on  pain  of  three  months' 
imprisonment  for  every  offence,  by  two  justices  of  the  peace,  or  certifi- 
cate from  the  bishop  of  the  offence  committed. 

By  stat.  1  Eliz.  c.  2,  s.  4-8,  "  If  any  parson,  vicar,  or  other  minister    Ministers 
that  ought  to  use  the  common  prayer,  or  to  administer  the  sacraments,  t^3°too™|/"™ 
shall  refuse  to  do  the  same,  or  (wilfully  standing  in  the  same)  shall  use  common  prayer, 
any  other  form,  or  shall  spea.k  anything  in  derogation  of  the  same 
book  or  of  any  thing  therein  contamed,  he  shall  on  conviction  for  the 
first  offence  forfeit  to  the  king  one  year's  profits  of  all  his  spiritual  pro- 
motions, and  be  imprisoned  for  six  months;  for  the  second  offence, 
shall  be  deprived  of  all  his  spiritual  promotions,  and  be  imprisoned  for 
a  year ;  and  for  the  third  offence,  shall  be  deprived  of  all  his  spiritual 
promotions,  and  be  imprisoned  during  life." 

By  the  same  statute,  sect.  13  &  20,  "If  any  person  whatsoever  shaU  Any  person 
in  plays,  songs,  or  by  other  open  words,  speak  any  thing  in  derogation  took^S^ommon 
of  the  same  book  or  anything  therein  contained;  or  shall  by  open  fact  prayer, 
cause  or  procure  any  minister  in  any  place  to  say  common  prayer 
openly,  or  to  minister  any  sacrament,  in  other  form,  or  shall  interrupt 
or  let  any  minister  to  say  the  said  common  prayer ;  he  shall  (being 
indicted  for  the  same  at  the  next  assizes)  forfeit  to  the  king  for  the 
first  offence   one  hundred    marks,  and  for  the    second  four  hundred 
marks ;  which  if  not  paid  in  six  weeks  after  conviction,  he  shall  suffer 
six  months'  imprisonment  for  the  first  offence,  and  twelve  months  for 
the  seco^Jd;  and  for  the  third  offence  shall  forfeit  all  his  goods  and 
chattels,  and  be  imprisoned  during  life." 


[8  Vict.  0.  16  J  26  &  26  Vict.  o.  89.] 

I.  Construction  of  Act,  936. 
II.  Accountability  of  Officers,  938. 
III.  Accounts,  939. 
IV.  Bye-Lam,  940. 

V.  Recovery  of  Damages  and  Penalties,  940. 
VI.  Appeal,  943. 

VII.  Access  to  Special  Act,  944. 

VIII.  Constitution  and  Incorporation  of  Companies  and  Associa- 

tions, 944. 


936 

1.  Construc- 
tion of  Act. 


aiompanies.  [s.  i. 

IX,  Distribution  of  Capital,  and  Liability  of  Members  of  Com- 
panies and  Associations,  945. 
X.  Management  and  Administration  of  Companies  and  Asso- 
tions,  947. 

1.  Provisions  for  Protection  of  Creditors,  947. 

2.  Provisions  for  Protection  of  Members,  949. 

3.  Notices,  950. 

4.  Legal  Proceedings,  950. 

XI.   Winding-up  of  Companies  and  Associations,  952. 

1.  Winding-up  by  Court,  952. 

2.  Official  Liquidators,  952. 

3.  Voluntary  Winding-up  of  Company,  953. 

4.  Supplemental  Provisions,  954. 

XII.  Application  of  Act  to  Companies  registered  under  the  Joint 

Stock  Companies  Acts,  955. 
XIII.  Companies  authorized  to  Register,  956. 
XIV.  Appilication  of  Act  to  unregistered  Companies,  957. 

XV.  Repeal  of  Acts,  and  temporary  Provisions,  958. 


XJnDEE  this  title  it  is  proposed  to  refer  to  the  "  Companies  Clauses 
Act,  1845,"  and  the  "  Companies  Clauses  Act,  1862,"  only  so  far  as  any 
clauses  in  either  of  such  Acts  impose  duties,  the  neglect  of  which  are 
enforceable  summarily  by  justices  of  the  peace.  The  "  Companies 
Clauses  Act,  1863,"  (26  &  27  Vict.  c.  118.)  is  not  referred  to,  as  it  con- 
tains no  such  provisions. 

For  the  "  Railways  Clauses  Act,"  see  tit.  "Railways^'  Vol.  V. 

For  the  "Lands  Clauses  Act,"  see  tit.  "Lands  Clauses,"  V»l.  III. 


"  Tlie  special 
Act :" 


"Prescribed:' 


"The  under- 
taking." 


Interpretations 
in  this  and  the 
special  Act ; 


Number: 


I.  dottgtruction  of  ^cfs. 

By  the  8  Vict.  c.  16,  s.  2,  it  is  enacted,  "The  expression  'the  special 
Act,'  used  in  this  Act,  shall  be  construed  to  mean  any  Act  which 
shall  be  hereafter  passed  incorporating  a  joint  stock  company  for 
the  purpose  of  carrying  on  any  undei-taking,  and  with  which  this  Act 
shall  be  so  incorporated  as  aforesaid  ;  and  the  word  '  prescribed,'  used 
in  this  Act,  in  reference  to  any  matter  herein  stated,  shall  be  construed 
to  refer  to  such  matter  as  the  same  shall  be  prescribed  or  provided  for 
in  the  special  Act ;  and  the  sentence  in  which  such  word  shall  occur 
shall  be  construed  as  if  instead  of  the  word  '  prescribed '  the  expression 
'prescribed  for  that  purpose  in  the  special  Act'  had  been  used;  and 
the  expression  '  the  undertaking '  shall  mean  the  undertaking  or  works, 
of  whatever  nature,  which  shall  by  the  special  Act  be  authorized  to  be 
executed." 

Sect.  3.  "The  following  words  and  expressions,  both  in  this  and  the 

special  Act,  shall  have  the  several  meanings  hereby  assigned  to  them, 

unless  there  be  something  in  the  subject  or  the  context  repugnant  to 

such  construction  ;  (that  is  to  say,) 

"  Words  importing  the  singular  number  only  shall  include  the  plural 


number ;  and  words  importing  the  plural  number  only  shall  include 

the  singular  number : 
"  Words  importing  the  masculine  gender  only  shall  include  females  : 
■  "  The  word  '  lands '  shall  extend  to  messuages,  lands,  tenements,  and 

hereditaments  of  any  tenure  : 
"  The  word  '  lease '  shall  include  an  agreement  for  a  lease  : 
"The  word  'month'  shall  mean  calendar  month 
"  The  expression  '  superior  courts '  shall  mean  her  Majesty's  superior 
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1.  Construc- 
tion of  Act. 

Gender : 
"  Lands  :" 

"  Lease :" 
"  Month :" 
•Superior 
courts  of  record  at  Westminster  or  Dubliu,  as  the  case  may  courts:" 
require : 
"The  word  'oath'  shall  include  affirmation  in  the  case  of  Quakers,  "Oath;" 
or  other  declaration  lawfully  substituted  for  an  oath  in  the  case  of 
any  other  persons  exempted  by  law  from  the  necessity  of  taking 
an  oath : 
"The  word  'county'  shall  include  any  riding  or  other  like  division  "County: 
of  a  county,  and  shall  also  include  county  of  a  city  or  county  of  a 
town : 
"The  word  'justice'  shall  mean  justice  of  the  peace  acting  for  the  "Jnstice:" 
county,  city,  borough,  liberty,  cinque  port,  or  other  place  where 
the  matter  requiring  the  cognizance  of  any  such  justice  shall  arise, 
and  who  shall  not  be  interested  in  the  matter;  and  where  any 
matter  shall  be  authorized  or  required  to  be  done  by  two  justices, 
the  expression  'two  justices'  shall  be  understood  to  mean  two  "Two justices:" 
justices  assembled  and  acting  together  in  petty  sessions  : 
"  The  expression  '  the  company '  shall  mean  the  company  constituted 

by  the  special  Act : 

"The  expression  'the  directors'  shall  mean  the  directors  of  the  com-  "Directors:" 
pany,  and  shall  include  all  persons  having  the  direction  of  the 
undertaking,  whether  under  the  name  of  directors,  managers, 
committee  of  management,  or  under  any  other  name : 
"The  word  'shareholder'  shall  mean  shareholder,  proprietor,  or  "Shareholder;" 
member  of  the  company ;  and  in  referring  to  any  such  shareholder, 
expressions  properly  applicable  to  a  person  shall  be  held  to  apply 
to  a  corporation :  and, 
"  The  expression  '  the  secretary '  shall  mean  the  secretary  of  the  com-  "  Secretary." 

pany,  and  shall  include  the  word  '  clerk.' " 
Sect.  5.  "And  whereas  it  may  be  convenient  in  some  cases  to  incor-  Form  in  which 
porate  with  Acts  of  Parliament  hereafter  to  be  passed  some  portion  pcrtious  of  this 
only  of  the  provisions  of  this  Act ;  be  it  therefore  enacted,  that  for  the  incorporated  with 
purpose  of  making  any  such  incorporation,  it  shall  be  sufficient  in  any  other  Acts. 
such  Act  to  enact  that  the  clauses  and  provisions  of  this  Act,  with 
respect  to  the  matter  so  proposed  to  be  incorporated,  (describing  such 
matter  as  it  is  described  in  this  Act  in  the  words  introductory  to  the 
enactment  with  respect  to  such  matter,)  shall  be  incorporated  with  such 
Act ;  and  thereupon  all  the  clauses  and  provisions  of  this  Act  with 
respect  to  the  matter  so  incorporated  shall,  save  so  far  as  they  shall  be 
expressly  varied  or  excepted  by  such  Act,  form  part  of  such  Act,  and 
such  Act  shall  be  construed  as  if  the  substance  of  such  clauses  and 
provisions  were  set  forth  therein  with  reference  to  the  matter  to  which 
such  Act  shall  relate." 

By  the  Companies  Act,  1862,  (25  &  26  Vict.  c.  89,)  intituled  "  An 
Act  for  the  Incorporation,  Regulation,  and  Winding-up  of  Trading 
Companies  and  other  Associations,"  it  is  enacted,  sect.  3,   "  For  the  Companiea 
purpose  of  this  Act  a  company  that  carries  on  the  business  of  insurance  ^  include 
in  common  with  any  other  business  or  busiuesses  shall  be  deemed  to  company. 
be  an  insurance  company." 

Sect.  4.  "  No  company,  association,  or  partnership  consisting  of  more  prohibition  ot 
than  ten  persons  shall  be  formed,  after  the  commencement  of  this  Act,  partnerships 
for  the  purpose  of  carrying  on  the  business  of  banking,  unless  it  is  ^^'5^^'^^  °"'°'™ 
registered  as  a  company  under  this  Act,  or  is  formed  in  pursuance  of 
some  other  Act  of  parliament,  or  of  letters  patent;  and  no  company, 
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Companies  Ac^, 
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1.   Construe-   association,  or  partnership  consisting  of  more  than  twenty  persons  shall 
tion  of  AcU    be  formed;  after  the  commencement  of  this  Act,  for  the  purpose  of 

carrying  on  any  other  business  that  has  for  its  object  the  acquisition  of 

gain  by  the  company,  association,  or  partnership,  or  by  the  individual 
members  thereof,  unless  it  is  registered  as  a  company  under  this  Act, 
or  is  formed  in  pursuance  of  some  other  Act  of  parliament,  or  of  letters 
patent,  or  is  a  company  engaged  in  working  mines  within  and  subject 
to  the  jurisdiction  of  the  stannaries." 


Security  to  be 
taken  from 
officers  entrusted 
with  money. 


Officers  to 
account,  on 
demand. 


Summary  remedy 
against  parties 
failing  to 
account. 


Officers  refusing 
to  deliver  up 
documents,  &c., 
to  be  imprisoned. 


n.  accountafiilitK  of  ©fficnsi. 

By  the  8  Vict.  c.  16,  s.  109,  "  Before  any  person  intrusted  with  the 
custody  or  control  of  monies,  whether  treasurer,  collector,  or  other 
officer  of  the  company,  shall  enter  upon  his  office,  the  directors  shall 
take  sufficient  security  from  him  for  the  faithful  execution  of  his 
office," 

Sect.  110.  "Every  officer  employed  by  the  company  shall  from  time  to 
time,  when  required  by  the  directors,  make  out  and  deliver  to  them,  or 
to  any  person  appointed  by  them  for  that  purpose,  a  true  and  perfect 
account  in  writing  under  his  hand  of  all  monies  received  by  him  on 
behalf  of  the  company;  and  such  account  shall  state  how,  and  to  whom, 
and  for  what  purpose,  such  monies  shall  have  been  disposed  of;  and, 
together  with  such  account,  such  officer  shall  deliver  the  vouchers  and 
receipts  for  such  payments ;  and  every  such  officer  shall  pay  to  the 
directors,  or  to  any  person  appointed  by  them  to  receive  the  same,  all 
monies  which  shall  appear  to  be  owing  from  him  upon  the  balance  of 
such  accounts." 

Sect.  111.  "If  any  such  officer  fail  to  render  such  account,  or  to 
produce  and  deliver  up  all  the  vouchers  and  receipts  relating  to  the 
same  in  his  possession  or  power,  or  to  pay  the  balance  thereof  when 
thereunto  required,  or  if  for  three  days  after  being  thereunto  required, 
he  fail  to  deliver  up  to  the  directors,  or  to  any  person  appointed  by 
them  to  receive  the  same,  all  papers  and  writings,  property,  effects, 
matters,  and  things  in  his  possession  or  power,  relating  to  the  execution 
of  this  or  the  special  Act,  or  any  Act  incorporated  therewith,  or  belong- 
ing to  the  company,  then,  on  complaint  thereof  being  made  to  a  justice, 
such  justice  shall  summon  such  officer  to  appear  before. two  or  more 
justices  at  a  time  and  place  to  be  set  forth  in  such  summons,  to  answer 
such  charge ;  and  upon  the  appearance  of  such  officer,  or,  in  his  absence, 
upon  proof  that  such  summons  was  personally  served  upon  him,  or  left 
at  his  last  known  place  of  abode,  such  justices  may  hear  and  determine 
the  matter  in  a  summary  way,  and  may  adjust  and  declare  the  balance 
owing  by  such  officer  ;  and  if  it  appear,  either  upon  confession  of  such 
officer  or  upon  evidence,  or  upon  inspection  of  the  account,  that  any 
monies,  of  the  company  are  in  the  hands  of  such  officer,  or  owing  by 
him  to  the  company,  such  justices  may  order  such  officer  to  pay  the 
same ;  and  if  he  fail  to  pay  the  amount,  it  shall  be  lawful  for  such 
justices  to  grant  a  warrant  to  levy  the  same  by  distress,  or,  in  de- 
fault thereof,  to  commit  the  offender  to  gaol,  there  to  remain  without 
bail  for  a  period  not  exceeding  three  months,  unless  the  same  be  sooner 
paid." 

Sect.  112.  "If  any  such  officer  refuse  to  make  out  such  account  in 
writing,  or  to  produce  and  deliver  to  the  justices  the  several  vouchers 
and  receipts  relating  thereto,  or  to  deliver  up  any  books,  papers,  or 
writings,  property,  effects,  matters,  or  things  in  his  possession  or  power 
belonging  to  the  company,  such  justices  may  lawfully  commit  such 
offender  to  gaol,  there  to  remain  until  he  shall  have  delivered  up  all 
the  vouchers  and  receipts,  if  any,  in  his  possession  or  power,  relating  to 
such  accounts,  and  have  delivered  up  all  books,  papers,  writings,  pro- 
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perty,  effects,  matters,  and  things,  if  any,  in  his  possession  or  power    3.  Aecounts. 
belonging  to  the  company."  - — 

Sect.  113.  "Provided  always,  that  if  any  director  or  other  person   Where  officer 
acting  on  behalf  of  the  company  shall  make  oath  that  he  has  good  f^ll^J^t^^a 
reason  to  believe,  upon  grounds  to  be  stated  in  his  deposition,  anddoes  issued  in  the  first 
believe,  that  it  is  the  intention  of  any  such  officer  as  aforesaid  to  instance, 
abscond,  it  shall  be  lawful  for  the  justice  before  whom  the  complaint  is 
made,  instead  of  issuing  his  summons,  to  issue  his  warrant  for  the 
bringing  such  officer  before  such  two  justices  as  aforesaid  ;   but  no 
person  executing  such  warrant  shall  keep  such  officer  in  custody  longer 
than  twenty-four  hours,  without  bringing  him  before  some  justice  ; 
and  it  shall  be  lawful  for  the  justice  before  whom  such  officer  may  be 
brought  either  to  discharge  such  officer,  if  he  think  there  is  no  sufficient 
ground  for  his  detention,  or  to  order  such  officer  to  be  detained  in 
custody,  so  as  to  be  brought  before  two  justices,  at  a  time  and  place  to 
be  named  in  such  order,  unless  such  officer  give  bail  to  the  satisfaction 
of  such  justice  for  his  appearance  before  such  justices  to  answer  the 
complaint  of  the  company!" 

Sect.  114.  "No  such  proceeding  against  or  dealing  with  any  such  Sureties  not  to  he 
officer  as  aforesaid  shall  deprive  the  company  of  any  remedy  which  discharge  . 
they  might  otherwise  have  against  such  officer,  or  any  surety  of  such 
officer." 


III.  gUcounts. 

By  the  8  Vic.  c.  16,  s.  115,  "The  directors  shall  cause  full  and  true 
accounts  to  be  kept  of  all  sums  of  money  received  or  expended  on 
account  of  the  company  by  the  directors,  and  all  persons  employed  by 
or  under  them,  and  of  the  matters  and  things  for  which  such  sums  of 
money  shall  have  been  received  or  disbursed  and  paid." 

Sect.  116.  "The  books  of  the  company  shall  be  balanced  at  the  pre- 
scribed periods,  and  if  no  periods  be  prescribed,  fourteen  days  at  least 
before  each  ordinary  meeting ;  and  forthwith,  on  the  books  being  so 
balanced,  an  exact  balance  sheet  shall  be  made  up,  which  shall  exhibit 
a  true  statement  of  the  capital  stock,  credits,  and  property  of  every 
description  belonging  to  the  company,  and  the  debts  due  by  the  com- 
pany at  the  date  of  making  such  balance  sheet,  and  a  distinct  view  of 
the  profit  or  loss  which  shall  have  arisen  on  the  transactions  of  the 
company  in  the  course  of  the  preceding  half-year ;  and  previously  to 
each  ordinary  meeting,  such  balance  sheet  shall  be  examined  by  the 
directors,  or  any  three  of  their  numbei-,  and  shall  be  signed  by  the 
chairman  or  deputy  chairman  of  the  directors." 

Sect.  117.  "The  books  so  balanced,  together  with  such  balance  sheet 
as  aforesaid,  shall  for  the  prescribed  periods,  and  if  no  periods  be 
prescribed,  for  fourteen  days  previous  to  each  ordinary  meeting,  and 
for  one  month  thereafter,  be  open  for  the  inspection  of  the  shareholders 
at  the  principal  office  or  place  of  business  of  the  company  i  but  the 
shareholders  shall  not  be  entitled  at  anytime,  except  during  the  periods 
aforesaid,  to  demand  the  inspection  of  such  books,  unless  in  virtue  of  a 
written  order  signed  by  three  of  the  directors." 

Sect.  118.  "The  directors  shall  produce  to  the  shareholders  assembled 
at  such  ordinary  meeting  the  said  balance  sheet,  applicable  to  the 
period  immediately  preceding  such  meeting,  together  with  the  report 
of  the  auditors  thereon,  as  hereinbefore  provided." 

Sect.  119.  "The  directors  shall  appoint  a  book-keeper  to  enter  the 
accounts  aforesaid  in  books  to  be  provided  for  the  purpose ;  and  every 
such  book-keeper  shall  peiTQit  any  shareholder  to  inspect  such  books, 
and  to  take  copies  or  extracts  therefrom,  at  any  reasonable  time  during 
the  prescribed  periods,  and  if  no  periods  be  prescribed,  during  one 
fortnight  before  and  one  month  after  every  ordinary  meeting ;  and  if 


Accounts  to  be 
kept. 


Books  to  be 
balanced. 


Inspection  of 
accounts  by 
shareholders  at 
stated  times. 


Balance  sheet  to 
be  produced  at 
the  meeting. 


Book-keeper  to 
allow  inspection 
of  the  accounts  at 
the  appointed 
times. 


940 


Ctompantes. 


[s. 


III. 


3.  Accounts,  he  fail  to  permit  any  such  shareholder  to  inspect  such  books,  or  take 

copies  or  extracts  therefrom,  during  the  periods  aforesaid,  he  shall 

forfeit  to  such  shareholder,  for  every  such  offence,  a  sum  not  exceeding 
iive  pounds." 


Fover  to  make 
bye-lawB  for  the 
officers  of  tbe 
company. 


Fioes  for  breach 
of  such  bye-law3. 


Bye-laws  to  be  so 
framed  as  that 
penalties  may  be 
mitigated, 

Dvideuce  of 
bye-laws. 


IV.  9Sse=!Latos. 

By  the  8  Vict.  c.  16,  s.  124,  "It  shall  be  lawful  for  the  company  from 
time  to  time  to  make  such  bye-laws  as  they  think  fit,  for  the  purpose  of 
regulating  the  conduct  of  the  officers  and  servants  of  the  company,  and 
for  providing  for  the  due  management  of  the  affairs  of  the  company  in 
all  respects  whatsoever,  and  from  time  to  time  to  alter  or  repeal  any 
such  bye-laws,  and  make  others,  provided  such  bye-laws  be  not  repug- 
nant to  the  laws  of  that  part  of  the  United  Kingdom  where  the  same 
are  to  have  effect,  or  to  the  provisions  of  this  or  the  special  Act ;  and 
such  bye-laws  shall  be  reduced  into  writing,  and  shall  have  affixed 
thereto  the  common  seal  of  the  company ;  and  a  copy  of  such  bye-laws 
shall  be  given  to  every  officer  and  servant  of  the  company  affected 
thereby." 

A  bye-law,  to  be  enforceable,  must  be  reasonable  ;  and  if  it  be  in  its 
nature  entire  and  indivisible,  and  be  unreasonable  in  any  particular,  it 
is  void  for  the  whole  ;  but  if  it  can  be  construed  so  as  to  consist  of  two 
parts  distinct  from  each  other,  then,  if  it  be  good  in  part  and  bad  in 
part,  it  may  be  enforced  so  far  as  the  good  part  goes.  [Beff.  v.  Lundie, 
31  Z.  J.  M.  G.  157 ;  Com.  Dig.  Bye-Law,  c.  7.)  See  further  as  to  bye- 
laws,  tit.  '^Railways,"  Vol.  v. 

By  the  8  Vict.  c.  16,  s.  125,  "It  shall  be  lawful  for  the  company,  by 
such  bye-laws,  to  impose  such  reasonable  penalties  upon  all  persons, 
being  officers  or  servants  of  the  company,  offending  against  such  bye- 
laws,  as  the  company  think  fit,  not  exceeding  five  pounds  for  any  one 
offence." 

Sect.  126.  "All  the  bye-laws  to  be  made  by  the  company  shall  be  so 
framed  as  to  allow  the  justice  before  whom  any  penalty  imposed  thereby 
may  be  sought  to  be  recovered,  to  order  a  part  only  of  such  penalty  to 
be  paid,  if  such  justice  shall  think  fit." 

Sect.  127.  "  The  production  of  a  written  or  printed  copy  of  the  bye- 
laws  of  the  company,  having  the  common  seal  of  the  company  affixed 
thereto,  shall  be  sufficient  evidence  of  such  bye-laws  in  all  cases  of 
prosecution  under  the  same." 


Provision  for 
damages  not 
otherwise 
ptoTided  for. 


Distress  against 
the  treasurer. 


V.  Hecobers  of  Bamages  anti  penalties. 

By  the  8  Vict.  c.  16,  s.  142.  "In  all  cases  where  any  damages,  costs, 
or  expenses  are  by  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  directed  to  be  paid,  and  the  method  of  ascertaining  the 
amount  or  enforcing  the  payment  thereof  is  not  provided  for,  such 
amount,  in  case  of  dispute,  shall  be  ascertained  and  determined  by  two 
justices ;  and  if  the  amount  so  ascertained  be  not  paid  by  the  company, 
or  other  party  liable  to  pay  the  same,  within  seven  days  after  demand, 
the  amount  may  be  recovered  by  distress  of  the  goods  of  the  company, 
or  other  party  liable,  as  aforesaid  ;  and  the  justices  by  whom  the  same 
shall  have  been  ordered  to  be  paid,  or  either  of  them,  on  application, 
shall  issue  their  or  his  warrant  accordingly." 

Sect.  143.  "If  sufficient  goods  of  the  company  cannot  be  found 
whereon  to  levy  any  such  damages,  costs,  or  expenses,  payable  by  the 
company,  the  same  may,  if  the  amount  thereof  do  not  exceed  twenty 
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pounds,  be  recovered  by  distress  of  the  goods  of  the  treasurer  of  the  5.  Recovery 
company ;  and  the  justices  aforesaid,  or  either  of  them,  on  application,  of  Damiages 
shall  issue  their  or  his  warrant  accordingly ;  but  no  such  distress  shall  and 

issue  against  the  goods  of  such  treasurer  unless  seven  days'  previous      Penalties. 

notice  in  writing,  stating  the  amount  so  due,  and  demanding  payment 

thereof,  have  been  given  to  such  treasurer,  or  left  at  his  residence ;  and 
if  such  treasurer  pay  any  money  under  svich  distress  as  aforesaid,  he 
may  retain  the  amount  so  paid  by  him,  and  all  costs  and  expenses 
occasioned  thereby,  out  of  any  money  belonging  to  the  company  coming 
into  his  custody  or  control,  or  he  may  sue  the  company  for  the  same." 

Sect.  144.  "Where  in  this  or  the  special  Act,  or  any  Act  incorporated  Method  of 
therewith,  any  question  of  compensation,  expenses,  charges,  or  damages  proceeding  before 
is  referred  to  the  determination  of  any  one  justice,  or  more,  it  shall  be  ^jjfgjt^a^of 
lawful  for  any  justice,  upon  the  application  of  either  party,  to  summon  damages,  &c. 
the  other  party  to  appear  before  one  justice,  or  before  two  justices,  as 
the  case  may  require,  at  a  time  and  place  to  be  named  in  such 
summons  ;  and  upon  the  appearance  of  such  parties,  or  in  the  absence 
of  any  of  them,  upon  proof  of  due  service  of  the  summons,  it  shall  be 
lawful  for  such  one  justice,  or  such  two  justices,  as  the  case  may  be,  to 
hear  and  determine  such  question,  and  for  that  purpose  to  examine 
such  parties,  or  any  of  them,  and  their  witnesses,  on  oath;  andthe 
costs  of  every  such  inquiry  shall  be  in  the  discretion  of  such  justices, 
and  they  shall  determine  the  amount  thereof." 

Sect.  145.  "The  company  shall  publish  the  short  particulars  of  the  Publication  of 
several  offences  for  which  any  penalty  is  imposed  by  this  or  the  special  P«°*'*'*^- 
Act,  or  any  Act  incorporated  therewith,  or  by  any  bye-law  of  the  com- 
pany, affecting  other  persons  than  the  shareholders,  officers,  or  servants 
of  the  company,  and  of  the  amount  of  every  such  penalty,  and  shall 
cause  such  particulars  to  be  painted  on  a  board,  or  printed  upon  paper 
and  pasted  thereon,  and  shall  cause  such  board  to  be  hung  up  or  affixed 
on  some  conspicuous  part  of  the  principal  place  of  business  of  the  com- 
pany, and  where  any  such  penalties  are  of  local  application,  shall  cause 
such  boards  to  be  affixed  in  some  conspicuous  place  in  the  immediate 
neighbourhood  to  which  such  penalties  are  applicable  or  have  refer- 
ence ;  and  such  particulars  shall  be  renewed  as  often  as  the  same,  or 
any  part  thereof,  is  obliterated  or  destroyed ;  and  no  such  penalty  shall 
be  recoverable  unless  it  shall  have  been  published  and  kept  published  in 
the  manner  hereinbefore  required." 

Sect.  146.  "If  any  person  pull  down  or  injure  any  board  put  up  or  Penalty  for 
affixed  as  required  by  this  or  the  special  Act,  or  any  Act  incorporated  use^'fofsucii''^ 
therewith,  for  the  purpose  of  publishing  any  bye-law  or  penalty,  or  publication, 
shall  obliterate  any  of  the  letters  or  figures  thereon,  he  shall  forfeit  for 
every  such  offence  a  sum  not  exceeding  five  pounds,  and  shall  defray 
the  expenses  attending  the  restoration  of  such  board." 

Sect.  147.  "  Every  penalty  or  forfeiture  imposed  by  this  or  the  special  Penalties  to  be 
Act,  or  any  Act  incorporated  therewith,  or  by  any  bye-law  made  in  pur-  Jg^ered^efore 
suance  thereof,  the  recovery  of  which  is  not  otherwise  provided  for,  may  two  justices, 
be  recovered  by  summary  proceeding  before  two  justices ;  and  on  com- 
plaint being  made  to  any  justice,  he  shall  issue  a  summons,  requiring 
the  party  complained  against  to  appear  before  two  justices,  at  a  time 
and  place  to  be  named  in  such  summons ;  and  every  such  summons 
shall  be  served  on  the  party  offending,  either  in  person,  or  by  leaving 
the  same  with  some  inmate  at  his  usual  place  of  abode ;  and  upon  the 
appearance  of  the  party  complained  against,  or  in  his  absence,  after 
proof  of  the  due  service  of  such  summons,  it  shall  be  lawful  for  two 
justices  to  proceed  to  the  hearing  of  the  complaint,  and  that,  although 
no  information  in  writing  or  in  print  shall  have  been  exhibited  before 
them,  and  upon  proof  of  the  offence,  either  by  the  confession  of  the 
party  complained  against,  or  upon  the  oath  of  one  credible  witness,  or 
more,  it  shall  be  lawful  for  such  justices  to  convict  the  offender,  and 
upon  such  Qonviptipn  to  adjudge  the  offender  to  pay  the  penalty  or 
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forfeiture  incurred,  as  well  as  such  costs  attending  tie  conviction  as 
such  justices  shall  think  fit." 

Sect.  148.  "  If  forthwith,  upon  any  such  adjudication  as  aforesaid,  the 
amount  of  the  penalty  or  forfeiture,  and  of  such  costs  as  aforesaid,  be 
not  paid,  the  amount  of  such  ^penalty  and  costs  shall  be  levied  by 
distress ;  and  such  justices,  or  either  of  them,  shall  issue  their  or  his 
warrant  of  distress  accordingly." 

Sect.  149.  "It  shall  be  lawful  for  any  such  justice  to  order  any 
offender  so  convicted  as  aforesaid  to  be  detained  and  kept  in  safe 
custody  until  return  can  be  conveniently  made  to  the  warrant  of 
distress  to  be  issued  for  levying  such  penalty  or  forfeiture,  and  costs, 
unless  the  offender  give  sufficient  security,  by  way  of  recognizance  or 
otherwise,  to  the  satisfaction  of  the  justice,  for  his  appearance  before 
him  on  the  day  appointed  for  such  return,  such  day  not  being  more  than 
eight  days  from  the  time  of  taking  such  security ;  but  if,  before  issuing 
such  warrant  of  distress,  it  shall  appear  to  the  justice,  by  the  admission 
of  the  offender  or  otherwise,  that  no  sufficient  distress  can  be  had  within 
the  jurisdiction  of  such  justice  whereon  to  levy  such  penalty  or  for- 
feiture, and  costs,  he  may,  if  he  thinks  fit,  refrain  from  issuing  such 
warrant  of  distress ;  and  in  such  case,  or  if  such  warrant  shall  have 
been  issued,  and  upon  the  return  thereof,  such  insufficiency  as  aforesaid 
shall  be  made  to  appear  to  the  justice,  then  such  justice  shall,  by 
warrant,  cause  such  offender  to  be  committed  to  gaol,  there  to  remain 
without  bail  for  any  term  not  exceeding  three  months,  unless  such 
penalty  or  forfeiture,  and  costs,  be  sooner  paid  and  satisfied." 

Sect.  160.  "  Where  in  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  any  sum  of  money,  whether  in  the  nature  of  penalty  or  other- 
wise, is  directed  to  be  levied  by  distress,  such  sum  of  money  shall  be 
levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  party  liable 
to  pay  the  same ;  and  the  overplus  arising  from  the  sale  of  such  goods 
and  chattels,  after  satisfying  such  sum  of  money,  and  the  expenses  of 
the  distress  and  sale,  shall  be  returned,  on  demand,  to  the  party  whose 
goods  shall  have  been  distrained." 

Sect.  151.  "  No  distress  levied  by  virtue  of  this  or  the  special  Act,  or 
any  Act  incorporated  therewith,  shall  be  deemed  unlawful,  nor  shall 
any  party  making  the  same  be  deemed  a  trespasser,  on  account  of  any 
defect  or  want  of  form  in  the  summons,  conviction,  warrant  of  distress, 
or  other  proceeding  relating  thereto,  nor  shall  such  party  be  deemed  a 
trespasser  ab  initio  on  account  of  any  irregularity  afterwards  conunittcd 
by  him,  but  all  persons  aggrieved  by  such  defect  or  irregularity,  may 
recover  full  satisfaction  for  the  special  damage  in  an  action  upon  the  case." 

Sect,  152.  "  The  justices  by  whom  any  such  penalty  or  forfeiture 
shall  be  imposed  may,  where  the  application  thereof  is  not  otherwise 
provided  for,  award  not  more  than  one-half  thereof  to  the  informer, 
and  shall  award  the  remainder  to  the  overseers  of  the  poor  of  the 
parish  in  which  the  offence  shall  have  been  committed,  for  the  benefit 
of  the  poor  of  such  parish ;  or  if  the  place  wherein  the  offence  shall 
have  been  committed  shall  be  extra-parochial,  then  such  justices  shall 
direct  such  remainder  to  be  applied  for  the  benefit  of  the  poor  of  such 
extra-parochial  place,  or  of  any  adjoining  parish  or  district,  and  shall 
order  the  same  to  be  paid  over  to  the  proper  officer  for  that  purpose." 

Sect.  153.  "  No  person  shall  be  liable  to  the  payment  of  any  penalty 
or  forfeiture  imposed  by  virtue  of  this  or  the  special  Act,  or  any  Act 
incorporated  therewith,  for  anjr  offence  made  cognizable  before  a  justice, 
unless  the  complaint  respecting  such  offence  shall  have  been  made 
before  such  justice  within  six  months  next  after  the  commission  of 
such  offence." 

Sect.  164.  "If,  through  any  act,  neglect,  or  default  on  account 
whereof  any  person  shall  have  incurred  any  penalty  imposed  by  this  or 
the  special  Act,  or  any  Act  incorporated  therewith,  any  damage  to  the 
property  of  the  company  shall  have  been  committed  by  such  person,  he 
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shall  be  liable  to  make  good  such  damage,  as  -Well  aa  to  pay  such     6.  Appeal. 

penalty  ;  and  the  amount  of  such  damages  shall,  in  case  of  dispute,  be  

determined  by  the  justices  by  whom  the  party  incurring  such  penalty 
shall  have  been  convicted ;  and  on  non-payment  of  such  damages,  on 
demand,  the  same  shall  be  levied  by  distress,  and  such  justices,  or  one 
of  them,  shall  issue  their  or  his  warrant  accordingly." 

Sect.  155.  "It  shall  be  lawful  for  any  justice  to  summon  any  person  Penalty  on 
to  appear  before  him  as  a  witness  in  any  matter  in  which  such  jtistice  witnesses  maiiug 
shall  have  jurisdiction,  under  the  provisions  of  this  or  the  special  Act,   "■''''^^'^■ 
or  any  Act  incorporated  therewith,  at  a  time  and  place  mentioned^  in 
such  summons,  and  to  administer  to  him  an  oath  to  testify  the  truth  in 
such  matter ;  and  if  any  person  so  summoned  shall,  without  reasonable 
excuse,  refuse  or  neglect  to  appear  at  the  time  and  place  appointed  for 
that  purpose,  having  been  paid  or  tendered  a  reasonable  sum  for  his 
expenses,  or  if  any  person  appearing  shall  refuse  to  be  examined  upon 
oath,  or  to  give  evidence  before  such  justice,  every  such  person  shall 
forfeit  a  sum  not  exceeding  five  pounds  for  every  such  offence." 

Sect.  156.  "  It  shall  be  lawful  for  any  officer  or  agent  of  the  company.  Transient 
and  all  persons  called  by  him  to  his  assistance,  to  seize  and  detain  any  °ff™<i^'^^- 
person  who  shall  have  committed  any  offence  against  the  provisions  of 
this  or  the  special  Act,  or  any  Act  incorporated  therewith,  and  whose 
name  and  residence  shall  be  unknown  to  such  officer  or  agent,  and 
convey  him,  with  all  convenient  despatch,  before  some  justice,  without 
any  warrant  or  other  authority  than  this  or  the  special  Act ;  and  such 
justice  shall  proceed  with  all  convenient  despatch  to  the  hearing  and 
determining  of  the  complaint  against  such  oifender." 

Sect.  157.  "  The  justices  before  whom  any  person  shall  be  convicted  Form  of 
of  any  offence  against  this  or  the  special  Act,  or  any  Act  incorporated  oonviotion. 
therewith,  may  cause  the  conviction  to  be  drawn  up  according  to  the 
form  in  the  schedule  (G.)  to  this  Act  annexed." 

Sect.  158.  "No  proceeding  in  pursuance  of  this  or  the  special  Act,  or  Proceedings  not 
any  Act  incorporated  therewith,  shall  be  quashed  or  vacated  for  want  *"  ^  qnasied  for 
of  form,  nor  shall  the  same  be  removed  by  certiorari  or  otherwise  into  *™' "' '°™'' 
any  of  the  stiperior  courts." 


VI.  appeal. 


By  the  8  Vict.  c.  16,  s.  159,  "If  any  party  shall  feel  aggrieved  by  Parties  allowed 
any  determination  or  adjudication  of  any  justice  with  respect  to  any  to  appeal  to 
penalty  or  forfeiture  under  the    provisions  of   this   or  the  special  ^^gi'^f™ 
Act,  or  any  Act  incorporated  therewith,  such  party  may  appeal  to  rity. 
the  general  quarter  sessions  for  the  county  or  place  in  which  the 
cause  of  appeal  shall  have  arisen ;  but  no  such  appeal  shall  be  enter- 
tained unless  it  be  made  within  four  months  next  after  the  making 
of  such  determination  or  adjudication,  nor  unless  ten  days'  notice  in 
writing  of  such  appeal,  stating  the  nature  and  grounds  thereof,  be 
given  to  the  party  against  whom  the  appeal  shall  be  brought,  nor 
unless  the  appellant  forthwith  after  such  notice  enter  into  recogni- 
zances, with  two  sufficient  sureties,  before  a  justice,  conditioned  duly  to 
prosecute  such  appeal,  and  to  abide  the  order  of  the  court  thereon." 

Sect.  160.  "At  the  quarter  sessions  for  which  such  notice  shall  be  Court  to  make 
given,  the  court  shall  proceed  to  hear  and  determine  the  appeal  in  a  ^ucli  order  as 
summary  way,  or  they  may,  if  they  think  fit,  adjourn  it  to  the  follow-  SonaWe. 
mg  sessions ;  and  upon  the  hearing  of  such  appeal,  the  court  may,  if 
they  think  fit,  mitigate  any  penalty  or  forfeiture,  or  they  may  confirm 
or  quash  the  adjudication,  and  order  any  money  paid  by  the  appellant, 
or  levied  by  distress  upon  his  goods,  to  be  returned  to  him,  and  may 
also  order  such  further  satisfaction  to  be  made  to  the  party  injured  as 
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they  may  judge  reasonable ;  and  they  may  make  such  order  concerning 
the  costs,  both  of  the  adjudication  and  of  the  appeal,  as  they  may 
think  reasonable." 


Copies  of  special 
Act  to  be  kept 
and  deposited, 
and  allowed  to  be 
inspected. 


7  Will.  IV.  and 
1  Vict.  c.  83. 


Penalty  on 
company  failing 
to  Iteep  or 
deposit  such 
copies. 

Act  not  to  extend 
to  Scotland. 


VII.  accfss  to  Special  Sict. 

By  the  8  Vict.  c.  16,  s.  161,  "The  company  shall,  at  all  times  after  the 
expiration  of  six  months  after  the  passing  of  the  special  Act,  keep  in 
their  principal  oflSce  of  business  a  copy  of  the  special  Act,  printed  by 
the  printers  to  her  Majesty,  or  some  of  them  ;  and  -where  the  under- 
taking shall  be  a  railway,  canal,  or  other  like  undertaking,  the  works 
of  which  shall  not  be  confined  to  one  town  or  place,  shall  also,  within 
the  space  of  such  six  months,  deposit  in  the  office  of  each  of  the  clerks 
of  the  peace  of  the  several  counties  into  which  the  works  shall  extend, 
and  in  the  office  of  the  town  clerk  of  every  burgh  or  city  into  which  or 
within  one  mile  of  which  the  works  shall  extend,  a  copy  of  such  special 
Act  so  printed  as  aforesaid ;  and  the  said  clerks  of  the  peace  and  town 
clerks  shall  receive,  and  they  and  the  company  respectively  shall 
retain,  the  said  copies  of  the  special  Act,  and  shall  permit  all  persons 
interested  to  inspect  the  same,  and  make  extracts  or  copies  therefrom, 
in  the  like  manner,  and  upon  the  like  terms,  and  under  the  like  penalty 
for  default  as  is  provided  in  the  case  of  certain  plans  and  sections,  by 
an  Act  passed  in  the  first  year  of  the  reign  of  her  present  Majesty, 
intituled  'An  Act  to  compel  Clerks  of  the  Peace  for  Counties  and 
other  Persons  to  take  the  Custody  of  such  Documents  as  shall  be 
directed  to  be  deposited  with  them  under  the  Standing  Orders  of 
either  House  of  Parliament.' " 

Sect.  162.  "  If  the  company  shall  fail  to  keep  or  deposit  as  herein- 
before mentioned  any  of  the  said  copies  of  the  special  Act,  they  shall 
forfeit  twenty  pounds  for  every  such  ofience,  and  also  five  pounds  for 
every  day  afterwards  during  which  such  copy  shall  be  not  so  kept  or 
deposited." 

Sect.  163.  "And  be  it  enacted,  that  this  Act  shall  not  extend  to  Scot- 
land." 


yorm  of 
conviction. 


SCHEDULE  (G.) 

\  BE  it  rememiered,  that  on  the  day  of  in  the  year 

to  wit.  J      of  otir  Lord  A.  B.is  convicted  before  us  C,  D.,  two  of  her 

Majesty's  justices  of  the  peace  for  the  county  of  [here  describe  the 

offence  generally,  and  the  time  and  place  ivhen  and  where  committed], 
contrary  to  the  [here  name  the  special  Act].  Oiven  under  our  hands  and  seeds, 
the  day  and  year  first  above  written.  C.  (l.  s.) 

D.  (l.  s.) 


Mode  of  forming 
companj. 


VIII.  (ttottstttutton  mti  incorporation  of  (ttompanies  ani 
Associations. 

Memorandum  of  Association. 

By  the  25  &  26  Vict.  c.  89,  s.  6,  "  Any  seven  or  more  persons 
associated  for  any  lawful  purpose  may,  by  subscribing  their  names  to  a 
memorandum  of  association,  and  otherwise  complying  with  the  requisi- 
tions of  this  Act  in  respect  of  registration,  foi-m  an  incorporated 
pompanv,  with  or  without  limited  liability," 
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Sect.  13.  "Any  company  under  this  Act,  with  the  sanction  of  a 
special  resolution  of  the  company  passed  in  manner  hereinafter  men- 
tioned, and  with  the  approval  of  the  board  of  trade  testified  in  writing 
under  the  hand  of  one  of  its  secretaries  or  assistant  secretaries,  may 
change  its  name,  and  upon  such  change  being  made  the  registrar  shall 
enter  the  new  name  on  the  register  in  the  place  of  the  former  name, 
and  shall  issue  a  certificate  of  incorporation  altered  to  meet  the  circum- 
stances of  the  case ;  but  no  such  alteration  of  name  shall  affect  any 
rights  or  obligations  of  the  company,  or  render  defective  any  legal  pro- 
ceedings instituted  or  to  be  instituted  by  or  against  the  company,  and 
any  legal  proceedings  may  be  continued  or  commenced  against  the 
company  by  its  new  name  that  might  have  been  continued  or  com- 
menced against  the  company  by  its  former  name." 

Sect.  19.  "  A  copy  of.the  memorandum  of  association,  having  annexed 
thereto  the  articles  of  association,  if  any,  shall  be  forwarded  to  every 
member,  a^  his  request,  on  payment  of  the  sum  of  one  shilling,  or  such 
less  sum  as  may  be  prescribed  by  the  company  for  each  copy ;  and  if 
any  company  makes  default  in  forwarding  a  copy  of  the  memorandum 
of  association  and  articles  of  association,  if  any,  to  a  member,  in  pur- 
suance of  this  section,  the  company  so  making  default  shall  for  each 
offence  incur  a  penalty  not  exceeding  one  pound." 

Sect.  21.  "No  company  formed  for  the  purpose  of  promoting  art, 
science,  religion,  charity,  or  any  other  like  object,  not  involving  the 
acquisition  of  gain  by  the  company  or  by  the  individual  members 
thereof,  shall,  without  the  sanction  of  the  Board  of  Trade,  hold  more 
than  two  acres  of  land ;  but  the  Board  of  Trade  may,  by  license  under 
the  hand  of  one  of  their  principal  secretaries  or  assistant  secretaries, 
empower  any  such  company  to  hold  lands  in  such  quantity  and  sub- 
ject to  such  conditions  as  they  think  fit." 
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By  the  25  &  26  Vict.  c.  89,  s.  23,  "  The  subscribers  of  the  memoran- 
dum of  association  of  any  company  under  this  Act  shall  be  deemed  to 
have  agreed  to  become  members  of  the  company  whose  memorandum 
they  have  subscribed,  and  upon  the  registration  of  the  company  shall 
be  entered  as  members  on  the  register  of  members  hereinafter  men- 
tioned ;  and  every  other  person  who  has  agreed  to  become  a  member 
of  a  company  under  this  Act,  and  whose  name  is  entered  on  the 
register  of  members,  shall  be  deemed  to  be  a  member  of  the  com- 
pany." 

Sect.  25.  "  Every  company  under  this  Act  shall  cause  to  be  kept  in  one  Eegister  of 
or  more  books  a  register  of  its  members,  and  there  shall  be  entered  members, 
therein  the  following  particulars : 
(1.)  "  The  names  and  addresses,  and  the  occupations,  if  any,  of  the 
members  of  the  company,  with  the  addition,  in  the  case  of  a  com- 
pany having  a  capital  divided  into  shares,  of  a  statement  of  the 
shares  held  by  each  member,  distinguishing  each  share  by  its 
number :  and  of  the  amount  paid  or  agreed  to  be  considered  as 
paid  on  the  shares  of  each  member : 
(2.)  "  The  date  at  which  the  name  of  any  person  was  entered  in  the 

register  as  a  member  : 
(3.)  "  The  date  at  which  any  person  ceased  to  be  a  member : 
"And  any  company  acting  in  contravention  of  this  section  shall 
incur  a  penalty  not  exceeding  five  pounds  for  every  day  during  which 
its  default  in  complying  with  the  provisions  of  this  section  continues, 
and  every  director  or  manager  of  the  company  who  shall  knowingly 
VOL,  I.  P  F  P 
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and  wilfully  authorize  or  permit  such  contraventioa  shall  incur  the 
like  penalty." 

Sect.  26.  "Every  company  under  this  Act,  and  having  a  capital 
divided  into  shares,  shall  make,  once  at  least  id  every  year,  a  list  of  all 
persons  who,  on  the  fourteenth  day  succeeding  the  day  on  which  the 
ordinary  general  meeting,  or  if  there  is  more  than  one  ordinary  meeting 
in  each  year,  the  first  of  such  ordinary  general  meetings  is  held,  are 
members  of  the  company :  and  such  list  shall  state  the  names,  addresses, 
and  occupations  of  all  the  members  therein,  mentioned,  and  the  number 
of  shares  held  by  each  of  them,  and  shall  contain  a  summary  specifying 
the  following  particulars : 

(1.)  "  The  amount  of  the  capital  of  the  compauy,  and  the  number  of 
shares  into  which  it  is  divided  : 

(2.)  "  The  number  of  shares  taken  from  the  commencement  of  the 
company  up  to  the  date  of  the  summary  : 

(3.)  "  The  amount  of  calls  made  on  each  share  : 

(4.)  "  The  total  amount  of  calls  received : 

(5.)  "  The  total  amount  of  calls  unpaid: 

(6.)  "  The  total  amount  of  shares  forfeited  : 

(7.)  "  The  names,  addresses,  and  occupations  of  the  persons  who  have 
ceased  to  be  members  since  the  last  list  was  made,  and  the  number 
of  shares  held  by  each  of  them. 
"  The  above  list  and  summary  shall  be  contained  in  a  separate  part  of 
the  register,  and  shall  be  completed  within  seven  daj^  after  such  four- 
teenth day  as  is  mentioned  in  this  section,  and  a  copy  shall  forthwith 
be  forwarded  to  the  registrar  of  joint-stock  companies." 

Sect.  27.  "  If  any  company  under  this  Act,  and  having  a  capital 
divided  into  shares,  makes  default  in  complying  with  the  provisions  of 
this  Act  with  respect  to  forwarding  such  list  of  members  or  summary 
as  is  hereinbefore  mentioned  to  the  registrar,  such  company  shall  incur 
a  penalty  not  exceeding  five  pounds  for  every  day  during  which  such 
default  continues,  and  every  director  and  manager  of  the  company  who 
shall  knowingly  and  wilfully  authorize  or  permit  such  default  shall 
incur  the  like  penalty." 

Sect.  32.  "The  register  of  members,  commencing  from  the  date  of 
the  registration  of  the  company,  shall  be  kept  at  the  registered  oflSce  of 
the  Company  hereinafter  mentioned :  except  when  closed  as  hereinafter 
mentioned,  it  shall  during  business  hours,  but  subject  to  such  reason- 
able restrictions  as  the  company  in  general  meeting  may  impose,  so 
that  not  less  than  two_  hours  in  each  day  be  appointed  for  inspection, 
be  open  to  the  inspection  of  any  member  gratis,  and  to  the  inspection 
of  any  other  person  on  the  payment  of  one  shilling,  or  such  less  sum  as 
the  company  may  prescribe,  for  each  inspection;  and  every  such 
member  or  other  person  may  require  a  copy  of  such  register,  or  of  any 
part  thereof,  or  of  such  list  or  summary  of  members  as  is  hereinbefore 
mentioned,  on  payment  of  sixpence  for  every  hundred  words  required 
to  be  copied ;  if  such  inspection  or  copy  is  refused,  the  company  shall 
incur  for  each  refusal  a  penalty  not  exceeding  two  pounds,  and  a 
further  penalty  not  exceeding  two  pounds  for  every  day  during  which 
such  refusal  continues,  and  every  director  and  manager  of  the  company 
who  shall  knowingly  authorize  or  permit  such  refusal  shall  incur  the 
like  penalty;  and  in  addition  to  the  above  penalty,  as  respects  com- 
panies registered  in  England  and  Ireland,  any  judge  sitting  in 
chambers,  or  the  vice  warden  of  the  stannaries,  in  the  case  of  com- 
panies subject  to  his  jurisdiction,  may  by  order  compel  an  imme- 
diate inspection  of  the  register." 

Sect.  33.  "Any  company  under  this  Act  may,  upon  giving  notice  by 
advertisement  in  some  newspaper  circulating  in  the  district  in  which 
the  registered  ofiice  of  the  company  is  situated,  close  the  register  of 
members  for  any  time  or  times  not  exceeding  in  the  whole  thirty  days 
in  each  year." 


X.] 
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Sect.  34.  "Where  a  company  has  a  capital  divided  into  shares, 
whether  such  shares  may  or  may  not  have  been  converted  into  stock, 
notice  of  any  increase  in  such  capital  beyond  the  registered  capital,  and 
where  a  company  has  not  a  capital  divided  into  shares,  notice  of  any 
increase  in  the  number  of  members  beyond  the  registered  number, 
shall  be  given  to  the  registrar  in  the  case  of  an  increase  of  capital, 
within  fifteen  days  from  the  date  of  the  passing  of  the  resolution  by 
which  such  increase  has  been  authorized,  and  in  the  case  of  an  increase 
of  members  within  fifteen  days  from  the  time  at  which  such  increase  of 
members  has  been  resolved  on  or  has  taken  place,  and  the  registrar 
shall  forthwith  record  the  amount  of  such  increase  of  capital  or  mem- 
bers: if  such  notice  is  not  given  within  the  period  aforesaid  the 
company  in  default  shall  incur  a  penalty  not  exceeding  five  pounds 
for  every  day  during  which  such  neglect  to  give  notice  continues,  and 
every  director  and  manager  of  the  company  who  shall  knowingly  and 
wilfully  authorize  or  permit  such  default  shall  incur  the  like  penalty." 
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X.  iraanagement  anS  atjminiBttation  of  (Kompantes  anK 
^ssociatitinB. 

1.  Pbovisions  for  Pkotection  op  Ckeditors. 

By  the  25  &  26  Vict.  c.  89,  s.  39,  "  Every  company  under  this  Act 
shall  have  a  registered  office  to  which  all  communications  and 
notices  may  be  addressed :  if  any  company  under  this  Act  carries  on 
business  without  having  such  an  office,  it  shall  incur  a  penalty  not 
exceeding  five  pounds  for  every  day  during  which  business  is  so 
carried  on." 

Sect.  40.  "  Notice  of  the  situation  of  such  registered  office,  and  of 
any  change  therein,  shall  be  given  to  the  registrar,  and  recorded  by 
him :  until  such  notice  is  given  the  company  shall  not  be  deemed  to 
have  complied  with  the  provisions  of  this  Act  with  respect  to  having  a 
registered  office." 

Sect.  41,  "  Every  limited  company  under  this  Act,  whether  limited 
by  shares  or  by  guarantee,  shall  paint  or  affix,  and  shall  keep  painted 
or  affixed,  its  name  on  the  outside  of  every  office  or  place  in  which 
the  business  of  the  company  is  carried  on,  in  a  conspicuous  position,  in 
letters  easily  legible,  and  shall  have  its  name  engraven  in  legible 
characters  on  its  seal,  and  shall  have  its  name  mentioned  in  legible 
characters  in  all  notices,  advertisements,  and  other  official  publications 
of  such  company,  and  in  all  bills  of  exchange,  promissory  notes, 
endorsements,  cheques,  and  orders  for  money  or  goods  purporting  to  be 
signed  by  or  on  behalf  of  such  company,  and  in  all  bills  of  parcels, 
invoices,  receipts,  and  letters  of  credit  of  the  company." 

Sect.  42.  "If  any  limited  company  under  this  Act  does  not  paint  or 
affix,  and  keep  painted  or  affixed,  its  name  in  manner  directed  by  this 
Act,  it  shall  be  liable  to  a  penalty  not  exceeding  five  pounds  for  not  so 
painting  or  affixing  its  name,  and  for  every  day  during  which  such 
name  is  not'so  kept  painted  or  affixed,  and  every  director  and  manager 
of  the  company  who  shaU  knowingly  and  wilfully  authorize  or  permit 
such  default  shall  be  liable  to  the  like  penalty ;  and  if  any  director, 
manager,  or  officer  of  such  company,  or  any  person  on  its  behalf,  uses 
or  authorizes  the  use  of  any  seal  purporting  to  be  a  seal  of  the  company 
whereon  its  name  is  not  so  engraven  as  aforesaid,  or  issues  or  autho- 
rizes the  issue  of  any  notice,  advertisement,  or  other  official  publication 
of  such  company,  or  signs  or  authorizes  to  be  signed  on  behalf  of  such 
company  any  bill  of  exchange,  promissory  note,  endorsement,  cheque, 
order  for  money  or  goods,  or  issues  or  authorizes  to  be  issued  any  bill 
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of  parcels,  invoice,  receipt,  or  letter  of  credit  of  the  company,  ■wherein 
its  name  is  not  mentioned  in  manner  aforesaid,  he  shall  be  liable  to  a 
penalty  of  fifty  pounds,  and  shall  further  be  personally  liable  to  the 
holder  of  any  such  bill  of  exchange,  promissory  note,  cheque,  or  order 
for  money  or  goods,  for  the  amount  thereof,  unless  the  same  is  duly 
paid  by  the  company." 

Sect.  43.  "  Every  limited  company  under  this  Act  shall  keep  a  register 
of  all  mortgages  and  charges  specifically  affecting  property  of  the  com- 
pany, and  shall  enter  in  such  register  in  respect  of  each  mortgage  or 
charge  a  short  description  of  the  property  moi'tgaged  or  charged,  the 
amount  of  charge  created,  and  the  names  of  the  mortgagees  or  persons 
entitled  to  such  charge:  if  any  property  of  the  company  is  mortgaged 
or  charged  without  such  entry  as  aforesaid  being  made,  every  director, 
manager,  or  other  officer  of  the  company  who  knowingly  and  wilfully 
authorizes  or  permits  the  omission  of  such  entry  shall  incur  a  penalty 
not  exceeding  fifty  pounds.  The  register  of  mortgages  required  by  this 
section  shall  be  open  to  inspection  by  any  creditor  or  member  of  the 
company  at  all  reasonable  times ;  and  if  such  inspection  is  refused,  any 
officer  of  the  company  refusing  the  same,  and  every  director  and 
manager  of  the  company  authorizing  or  knowingly  and  wilfully  per- 
mitting such  refusal,  shall  incur  a  penalty  not  exceeding  five  pounds, 
and  a  further  penalty  not  exceeding  two  pounds  for  every  day  during 
which  such  refusal  continues ;  and  in  addition  to  the  above  penalty,  as 
respects  companies  registered  in  England  and  Ireland,  any  judge  sitting 
in  chambers,  or  the  vice  warden  of  the  stannaries  in  the  case  of  com- 
panies subject  to  his  jurisdiction,  may  by  order  compel  an  immediate 
inspection  of  the  register." 

Sect.  44.  "  Every  limited  banking  company  and  every  insurance 
company,  and  deposit,  provident,  or  benefit  society  under  this  Act 
shall,  before  it  commences  business,  and  also  on  the  first  Monday  in 
February  and  the  first  Monday  in  August  in  eveiy  year  during  which 
it  carries  on  business,  make  a  statement  in  the  form  marked  D.  in  the 
first  schedule  hereto,  or  as  near  thereto  as  circumstances  will  admit, 
and  a  copy  of  such  statement  shall  be  put  up  in  a  conspicuous  place  in 
the  registered  office  of  the  company,  and  in  every  branch  office  or  place 
where  the  business  of  the  company  is  carried  on,  and  if  default  is  made 
in  compliance  with  the  provisions  of  this  section  the  company  shall 
be  liable  to  a  penalty  not  exceeding  five  pounds  for  every  day  during 
which  such  default  continues,  and  every  director  and  manager  of  the 
company  who  shall  knowingly  and  wilfully  authorize  or  permit  such 
default  shall  incur  the  like  penalty." 

Every  member  and  every  creditor  of  any  company  mentioned  in  this 
section  shall  be  entitled  to  a  copy  of  the  above-mentioned  statement  on 
payment  of  a  sum  not  exceeding  sixpence. 

Sect.  45.  "  Every  company  under  this  Act,  and  not  having  a  capital 
divided  into  shares,  shall  keep  at  its  registered  office  a  register  con- 
taining the  names  and  addresses  and  the  occupations  of  its  directors  or 
managers,  and  shall  send  to  the  registrar  of  joint-stock  companies  a 
copy  of  such  register,  and  shall  from  time  to  time  notify  to  the  registrar 
any  change  that  takes  place  in  such  directors  or  managers." 

Sect.  46.  "  If  any  company  under  this  Act,  and  not  having  a  capital 
divided  into  shares,  makes  default  in  keeping  a  register  of  its  directors 
or  managers,  or  in  sending  a  copy  of  such  register  to  the  registrar  in 
compliance  with  the  foregoing  rules,  or  in  notifying  to  the  registrar 
any  change  that  takes  place  in  such  directors  or  managers,  such  delin- 
quent company  shall  incur  a  penalty  not  exceeding  five  pounds  for 
every  day  during  which  such  default  continues,  and  every  director  and 
manager  of  the  company  who  shall  knowingly  and  wilfully  authorize  or 
permit  such  default  shall  incur  the  like  penalty," 


a-  X.]  (ffiomiianiesi. 


2.  Provisions  for  Protection  of  Members. 

By  the  25  &  26  Vict.  c.  89,  s.  51,  "  A  resolution  passed  by  a  company 
under  this  Act  shall  be  deemed  to  be  special  whenever  a  resolution 
has  been  passed  by  a  majority  of  not  less  than  three  fourths  of  such 
members  of  the  company  for  the  time  being  entitled,  according  to  the 
regulations  of  the  company,  to  vote  as  may  be  present,  in  person  or  by 
proxy,  (in  cases  where  by  the  regulations  of  the  company  proxies  are 
allowed,)  at  any  general  meeting  of  which  notice  specifjong  the  inten- 
tion to  pi'opose  such  resolution  has  been  duly  given,  and  such  resolution 
has  been  confirmed  by  a  majority  of  such  members  for  the  time  being 
entitled,  according  to  the  regulations  of  the  company,  to  vote  as  may 
be  present,  in  person  or  by  proxy,  at  a  subsequent  general  meeting,  of 
which  notice  has  been  duly  given,  and  held  at  an  interval  of  not  less 
than  fourteen  days,  nor  more  than  one  month  from  the  date  of  the 
meeting  at  which  such  resolution  was  first  passed.  At  any  meeting 
mentioned  in  this  section,  unless  a  poll  is  demanded  by  at  least  five 
members,  a  dech^ration  of  the  chairman  that  the  resolution  has  been 
carried  sihall  be  deemed  conclusive  evidence  of  the  fact,  without  proof 
of  the  number  or  proportion  of  the  votes  recorded  in  favour  of  or 
against  the  same.  Notice  of  any  meeting  shall,  for  the  purposes  of  this 
section,  be  deemed  to  be  duly  given  and  the  meeting  to  be  duly  held, 
whenever  such  notice  is  given  and  meeting  held  in  manner  prescribed 
by  the  regulations  of  the  company.  In  computing  the  majority  under 
this  section,  when  a  poll  is  demanded,  reference  shall  be  had  to  the 
number  of  votes  to  which  each  member  is  entitled  by  the  regulations  of 
the  company." 

Sect.  52.  "  In  default  of  any  regulations  as  to  voting  every  member 
shall  have  one  vote,  and  in  default  of  any  regulations  as  to  summoning 
general  meetings,  a  meeting  shall  be  held  to  be  duly  summoned  of 
which  seven  days'  notice  in  writing  has  been  served  on  every  member 
in  manner  in  which  notices  are  required  to  be  served  by  the  table 
marked  A.  in  the  first  schedule  hereto,  and  in  default  of  any  regula- 
tions as  to  the  persons  to  summon  meetings  five  members  shall  be 
competent  to  summon  the  same,  and  in  default  of  any  regulations  as  to 
who  is  to  be  chairman  of  such  meeting,  it  shall  be  competent  for  any 
person  elected  by  the  members  present  to  preside." 

Sect.  53.  "  A  copy  of  any  special  resolution  that  is  passed  by  any 
company  under  this  Act  shall  be  printed  and  forwarded  to  the 
registrar  of  joint-atook  companies,  and  be  recorded  by  him.  If  such 
copy  is  not  so  forwarded  within  fifteen  days  from  the  date  of  the 
confirmation  of  the  resolution,  the  company  shall  incur  a  penalty  not 
exceeding  two  poimds  for  every  day  after  the  expiration  of  such  fifteen 
days  during  which  such  copy  is  omitted  to  be  forwarded,  and  every 
director  and  manager  of  the  company  who  shall  knowingly  and  wilfully 
authorize  or  permit  such  default  shall  incur  the  like  penalty." 

Sect.  54.  "  Where  articles  of  association  have  been  registered,  a  copy 
of  every  special  resolution  for  the  time  being  in  force  shall  be  annexed 
to  or  embodied  in  every  copy  of  the  articles  of  association  that  may  be 
issued  after  the  passing  of  such  resolution.  Where  no  articles  of 
association  have  been  registered,  a  copy  of  any  special  resolution  shall 
be  forwarded  in  print  to  any  member  requesting  the  same  on  payment 
of  one  shilling,  or  such  less  sum  as  the  company  may  direct.  And  if 
any  company  makes  default  in  complying  with  the  provisions  of  this 
section  it  shall  incur  a  penalty  not  exceeding  one  pound  for  each  copy 
in  respect  of  which  such  default  is  made;  and  every  director  and 
manager  of  the  company  who  shall  knowingly  and  wilfully  authorize  or 
permit  such  default  shall  incur  the  like  penalty." 

Sect.  56.  "  The  Board  of  Trade  may  appoint  one  or  more  conipetent 
inspectors  to  examine  into  the  affairs  of  any  company  under  this  Act, 
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and  to  report  thereon,  in  such  manner  as  the  board  may  direct,  upon 
the  applications  following ;  (that  is  to  say,) 

(1.)  "  In  the  case  of  a  banking  company  that  has  a  capital  divided 

into  shares,  upon  the    application  of  members  holding  not  less 

than  one-third  part  of  the  whole  shares  of  the  company  for  the 

time  being  issued  : 

(2.)  "  In  the  case  of  any  other  company  that  has  a  capital  divided  into 

shares,  upon  the  application  of  members  holding  not  less  than 

one-fifth  part  of  the  whole  shares  of  the  company  for  the  time 

being  issued : 

(3.)  "  In  the  case  of  any  company  not  having  a  capital  divided  into 

shares  xipon  the  application  of  members  being  in  number  not  less 

than  one-fifth  of  the  whole  number  of  persons  for  the  time  being 

entered  on  the  register  of  the  company  as  members." 

Sect.   58.    "  It  shall  be  the  duty  of  all  officers  and  agents  of  the 

company  to  produce  for  the  examination  of  the  inspectors  all  booka 

and  documents  in  their  custody  or  power.    Any  inspector  may  examine 

upon  oath  the  officers  and  agents  of  the  company  in  relation  to  its 

business,  and  may  administer  such  oath  accordingly.     If  any  officer 

or  agent  refuses  to  produce  any  book  or  document  hereby  directed  to 

be  produced,  or  to  answer  any  question  relating  to  the  afiisiirs  of  the 

company,  he  shall  incur  a  penalty  not  exceeding  five  pounds  in  respect 

of  each  offence." 

Sect.  60.  "  Any  company  under  this  Act  may  by  special  resolution 
appoint  inspectors  for  the  purpose  of  examining  into  the  affairs  of  the 
company.  The  inspectors  so  appointed  shall  have  the  same  powers  and 
perform  the  same  duties  as  inspectors  appointed  by  the  Board  of 
Trade,  with  this  exception,  that,  instead  of  making  their  report  to  the 
Board  of  Trade,  they  shall  make  the  same  in  such  manner  and  to  such 
persons  as  the  company  in  general  meeting  directs ;  and  the  officers  and 
agents  of  the  company  shall  incur  the  same  penalties,  in  case  of  any 
refusal  to  produce  any  book  or  document  hereby  required  to  be 
produced  to  such  inspectors,  or  to  answer  any  question,  as  they 
would  have  incurred  if  such  inspector  had  been  appointed  by  the 
Board  of  Trade." 


Service  of  notices 
on  company. 


Knles  as  to 
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3.  Notices. 

By  the  25  ft  26  Vict.  c.  89,  s.  62,  "  Any  summons,  notice,  order,  or 
other  document  required  to  be  served  upon  the  company  may  be  served 
by  leaving  the  same,  or  sending  it  through  the  post  in  a  prepaid  letter 
addressed  to  the  company,  at  their  registered  office." 

Sect.  63.  "  Any  document  to  be  served  by  post  on  the  company  shall 
be  posted  in  such  time  as  to  admit  of  its  being  delivered  in  the  due 
course  of  delivery  within  the  period  (if  any)  prescribed  for  the  service 
thereof ;  and  in  proving  service  of  such  document  it  shall  be  sufficient 
to  prove  that  such  document  was  properly  directed,  and  that  it  was 
put  as  a  prepaid  letter  into  the  post  office." 

Sect.  64.  "  Any  summons,  notice,  order,  or  proceeding  requiring 
authentication  by  the  company,  may  be  signed  by  any  director, 
secretary,  or  other  authorized  officer  of  the  company,  and  need  not  be 
under  the  common  seal  of  the  company,  and  the  same  may  be  in 
writing  or  in  print,  or  partly  in  writing  and  partly  in  print." 


Kecovery  of 
penalties. 


4,  Legal  PKoaEEDiN0s. 

By  the  25  &  26  Vict.  c.  89,  s.  65,  "All  offences  under -this  Act  made 
punishable  by  any  penalty  may  be  prosecuted  summarily  before  two  or 
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more  justices,  as  to  England,  in  manner  directed  by  an  Act  passed  in 
the  session  holden  in  the  eleventh  and  twelfth  years  of  the  reign  of  her 
Majesty  Queen  Victoria,  chap,  forty-three,  intituled  '  An  Act  to  facili- 
tate the  Performance  of  the  Duties  of  Justices  of  the  Peace  out  of 
Sessions  within  England  and  Wales  with  respect  to  summary  Con- 
victions and  Orders,'  or  any  Act  amending  the  same;  and  as  to 
Scotland,  before  two  or  more  justices  or  the  sheriff  of  the  county,  in 
manner  directad  by  the  Act'passed  in  the  session  of  parliament  holden  in 
the  seventeenth  and  eighteenth  years  of  the  reign  of  her  Majesty  Queen 
Victoria,  chapter  one  hundred  and  iawc,  intituled  '  An  Act  to  amend 
and  consolidate  the  Acts  relating  to  Merchant  Shipping,'  or  any  Act 
amending  the  same,  as  regards  offences  in  Scotland  against  that  Act, 
not  being  offences  by  that  Act  described  as  felonies  or  misdemeanours ; 
and  as  to  Ireland,  in  manner  directed  by  the  Act  passed  in  the  session 
holden  in  the  fourteenth  and  fifteenth  years  of  the  reign  of  her 
Majesty  Queen  Victoria,  chapter  ninety-three,  intituled  '  An  A  ct  to 
consolidate  and  amend  the  Acts  regulating  the  Proceedings  of  Petty 
Sessions  and  the  Duties  of  Justices  of  the  Peace  out  of  Quarter 
Sessions  in  Ireland,'  or  any  Act  amending  the  same." 

Sect.  66,  "  The  justices  or  sheriff  imposing  any  penalty  under  this 
Act  may  direct  the  whole  or  any  part  thereof  to  be  applied  in  or 
towards  payment  of  the  costs  of  the  proceedings,  or  in  or  towards  the 
rewarding  the  person  upon  whose  information  or  at  whose  suit  such 
penalty  has  been  recovered ;  and,  subject  to  such  direction,  all  penalties 
shall  be  paid  into  the  receipt  of  her  Majesty's  excheqiier,  in  siich 
manner  as  the  treasury  may  direct,  and  shall  be  carried  to  and  form 
part  of  the  consolidated  fund  of  the  IJnited  Kingdom," 

Sect.  67.  "  Every  company  under  this  Act  shall  cause  minutes  of  all 
resolutions  and  proceedings  of  general  meetings  of  the  company,  and 
of  the  directors  or  managers  of  the  company  in  cases  where  there  are 
directors  or  managers,  to  be  duly  entered  in  books  to  be  from  time  to 
time  provided  for  the  purpose ;  and  any  such  minute  as  aforesaid,  if 
purporting  to  be  signed  by  the  chairman  of  the  meeting  at  which  such 
resolutions  were  passed  or  proceedings  had,  or  by  the  chairman  of  the 
next  succeeding  meeting,  shall  be  received  as  evidence  in  all  legal  pro- 
ceedings ;  and  until  the  contrary  is  proved,  every  general  meeting  of 
the  company  or  meeting  of  directors  or  managers  in  respect  of  the 
proceeds  of  which  minutes  have  been  so  made  shall  be  deemed  to  have 
been  duly  held  and  convened,  and  all  resolutions  passed  thereat  or 
proceedings  had,  to  have  been  duly  passed  and  had,  and  all  appoint^ 
ments  of  directors,  managers,  or  liquidators  shall  be  deemed  to  be 
valid,  and  all  acta  done  by  such  directors,  managers,  or  liquidators 
shall  be  valid,  notwithstanding  any  defect  that  may  afterwards  be 
discovered  in  their  appointments  or  qualifications." 

Sect.  68.  "  In  the  case  of  companies  under  this  Act,  and  engaged  in 
working  mines  within  and  subject  to  the  jurisdiction  of  the  stannaries, 
the  court  of  the  vice  warden  of  the  stannaries  shall  have  and  exercise 
the  like  jurisdiction  and  powers,  as  well  on  the  common  law  as  on  the 
equity  side  thereof,  which  it  now  possesses  by  custom,  usage,  or  statute 
in  the  case  of  unincorporated  companies,  but  only  so  far  as  such  juris- 
diction or  powers  are  consistent  with  the  provisions  of  this  Act  and 
with  the  constitution  of  companies  as  prescribed  or  required  by  this 
Act ;  and  for  the  purpose  of  giving  fuller  effect  to  such  jurisdiction  in 
all  actions,  suits,  or  legal  proceedings  instituted  in  the  said  court,  in 
causes  or  matters  whereof  the  court  has  cognizance,  all  process  issuing 
out  of  the  same,  and  all  orders,  rules,  demands,  notices,  warrants,  and 
summonses  required  or  authorized  by  the  practice  of  the  court  to  be 
served  on  any  company,  whether  registered  or  not  registered,  or  any 
member  or  contributory  thereof,  or  any  officer,  agent,  director,  manager, 
or  servant  thereof,  may  be  served  in  any  part  of  England  without  any 
special  order  gf  the  vice  warden  for  that  purpose,  or  by  such  special 
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order  may  be  served  in  any  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  or  in  the  adjacent  islands,  parcel  of  the  dominions 
of  the  crown,  on  such  terms  and  conditions  as  the  court  shall  think  fit ; 
and  all  decrees,  orders,  and  judgments  of  the  said  court  made  or 
pronounced  in  such  causes  or  matters  may  be  enforced  in  the  same 
manner  in  which  decrees,  orders,  and  judgments  of  the  court  may  now 
by  law  be  enforced,  whether  within  or  beyond  the  local  limits  of  the 
stannaries ;  and  the  seal  of  the  said  court,  and  the  signature  of  the 
registrar  thereof,  shall  be  judicially  noticed  by  all  -other  courts  and 
judges  in  England,  and  shall  require  no  other  proof  than  the  production 
thereof.  The  registrar  of  the  said  court,  or  the  assistant  registrar,  in 
making  sales  under  any  decree  or  order  of  the  court  shall  be  entitled 
to  the  same  privilege  of  selling  by  auction  or  competition  without  a 
license,  and  without  being  liable  to  duty,  as  a  judge  of  the  Court  of 
Chancery  is  entitled  to  in  pursuance  of  the  Acts  in  that  behalf." 


Definltioa  of 
"the  court." 


XI.  Mainirins  up  of  Companies  ana  assoctationsi. 

1.  Winding  up  by  Court. 

By  the  25  &  26  Vict.  c.  89,  s.  81,  "  The  expression  'the  Court,'  as  used 
in  this  part  of  this  Act,  shall  mean  the  following  authorities  ;  (that  is 
to  say,) 

"  In  the  case  of  a  company  engaged  in  working  any  mine  within  and 
subject  to   the  jurisdiction  of  the  stannaries, — the  court  of  the 
vice  warden   of  the  stannaries,   unless  the  vice  warden  certifies 
that  in  his  opinion  the  company  would  be  more  advantageously 
wound  up  in  the  High  Court  of  Chancery,  in  which  case  '  the 
Court '  shall  mean  the  High  Court  of  Chancery  : 
"In  the  case  of  a  company  registered  in  England  that  is  not  engaged 
in  working  any  such  mine    as    aforesaid, — the    High   Court  of 
Chancery : 
_    "  In  the  case  of  a  company  registered  in  Ireland, — the  High  Court  of 
Chancery  in  Ireland : 
"In  all  cases  of  companies  registered  in  Scotland, — the   Court  of 
Session  in  either  division  thereof  : 
"  Provided  that  where  the  Court  of  Chancery  in  England  or  Ireland 
makes  an  order  for  winding  up  a  company  under  this  Act,  it  may,  if  it 
thinks  fit,  direct  all  subsequent  proceedings  for  winding  up  the  same 
to  be  had  in  the  court  of  bankruptcy  having  jurisdiction  in  the  place 
in  which  the  registered  office  of  the  company  is  situate  ;  and  thereupon 
such  last-mentioned  court  of  bankruptcy  shall,  for  the  purposes  of 
winding  up  the  company,  be  deemed  to  be  'the  Court'  within  the 
meaning  of  the  Act,  and  shall  have  for  the  purposes  of  such  winding  up 
all  the  powers   of  the  High  Court  of  Chancery,  or  of  the  Court  of 
Chancery  in  Ireland,  as  the  case  may  require." 


2.  Official  Liqctidators. 

■*(g''»nS*»?nr  ^y  ^^^  ^^  ^  ^^  '^^'^^-  "•  S9'  ^'  92,  " For  the  purpose  of  conducting  the 
omoiaiuqmaaior,  proceedings  in  winding  up  a  company,  and  assisting  the  court  therein, 
there  may  be  appointed  a  person  or  persons,  to  be  called  an  official 
liquidator  or  official  liquidators ;  and  the  court  having  jurisdiction  may 
appoint  such  person  or  persons,  either  provisionally  or  otherwise,  as 
it  thinks  fit,  to  the  office  of  official  liquidator  or  official  liquidators  ; 
in  all  casesif  more  persons  than  one  are  appointed  to  the  office  of 
official  liquidator,  the  coui-t  shall  declare  whether  any  act  hereby 
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required  or  authorized  to  be  done  by  the  official  liquidator  is  to  be  done 
by  all  or  any  one  or  more  of  such  persons.  The  court  may  also  deter- 
mine whether  any  and  what  security  is  to  be  given  by  any  official 
liquidator  on  his  appointment ;  if  no  official  liquidator  is  appointed, 
or  during  any  vacancy  in  such  appointment,  all  the  property  of  the 
company  shall  be  deemed  to  be  in  the  custody  of  the  court." 

Sect.  111.  "When  the  affairs  of  tlie  company  have  been  completely 
wound  up,  the  court  shall  make  an  order  that  the  company  be  dissolved 
from  the  date  of  such  order,  and  the  company  shall  be  dissolved 
accordingly." 

Sect.  112.  "Any  order  so  made  shall  be  reported  by  the  official 
liquidator  to  the  registrar,  who  shall  make  a  minute  accordingly  in  his 
books  of  the  dissolution  of  such  company." 

'^  Sect.  113.  "If  the  official  liquidator  makes  default  in  reporting  to  the 
registrar,  in  the  case  of  a  company  being  wound  up  by  the  court,  the 
order  that  the  company  be  dissolved,  he  shall  be  liable  to  a  penalty 
not  [exceeding  five  pounds  for  every  day  during  which  he  is  so  in 
default." 
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3.  Voluntary  WiNDma  tjp  of  Oompant. 

By  the  25  &  26  Vict.  c.  89,  s.  129,  "  A  company  under  this  Act  may  be 
wound  up  voluntarily, 

(1.)  "  Whenever  the  period,  if  any,  fixed  for^the  duration  of  the  com- 
pany by  the  articles  of  association  expires,  or  whenever  the  event, 
if  any,  occurs,  upon  the  occurrence  of  which  it  is  provided  by  the 
articles  of  association  that  the  company  is  to  be  dissolved,  and  the 
company  in  general  meeting  has  passed  a  resolution  requiring  the 
company  to  bs  wound  up  voluntarily  : 

(2.)  "  Whenever  the  company  has  passed  a  special  resolution  requiring 
the  company  to  be  wound  up  voluntarily  : 

(3.)  "  Whenever  the  company  has  passed  an  extraordinary  resolution 
to  the  efiect  that  it  has  been  proved  to  their  satisfaction  that  the 
company  cannot  by  reason  of  its"  liabilities  continue  its  business, 
and  that  it  is  advisable  to  wind  up  the  same  : 
"For  the  purposes  of  this  Act  any  resolution  shall  be  deemed  to  be 
extraordinary  which  is  passed  in  such  manner  as  would,  if  it  had  been 
confirmed  by  a  subsequent  meeting,  have  constituted  a  special  resolu- 
tion, as  hereinbefore  defined." 

Sect.  130.  "  A  voluntary  winding  up  shall  be  deemed  to  commence  at 
the  time  of  the  passing  of  the  resolution  authorizing  such  winding  up." 

Sect.  133.  "The  following  consequences  shall  ensue  upon  the  voluntary 
winding  up  of  the  company : 

(1.)  "The  property  of  the  company  shall  be  applied  in  satisfaction  of 
its  liabilities  pari  passu,  and,  subject  thereto,  shall,  unless  it  be 
otherwise  provided  by  the  regulations  of  the  company,  be  dis- 
tributed amongst  the  members  according  to  their  rights  and 
interests  in  the  company  : 

(2.)  "  Liquidators  shall  be  appointed  for  the  purpose  of  winding  up 
the  affairs  of  the  company  and  distributing  the  property : 

(3.)  "  The  company  in  general  meeting  shall  appoint  such  persons  or 
person  as  it  thinks  fit  to  be  liquidators  or  a  liquidator,  and  may 
fix  the  remuneration  to  be  paid  to  them  or  him  : 

(4.)  "  If  one  person  only  is  appointed,  all  the  provisions  herein  con- 
tained in  reference  to  several  liquidators  shall  apply  to  him  : 

(5.)  "  Upon  the  appointment  of  liquidators  al]  the  power  of  the 
directors  shall  cease,  except  in  so  far  as  the  company  in  general 
meeting  or  the  liquidators  may  sanction  the  continuance  of  such 
powers : 
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H,  Winding      (60  "When  several  liquidators  are  appoiated,  eveiy  power  hereby 
lip,  given  may  be  exercised  by  such  one  or  more  of  them,  as  may  be 

,  ,,.„ determined  at  the  time  of  their  appointment,  or  in  default  of  such 

determination  by  any  number  not  less  than  two : 
(7.)  "  The  liquidators  may,  without  the  sanction  of  the  court,  exercise 

all  powers  by  this  Act  given  to  the  official  liquidator : 
(8.)  "  The  liquidators  may  exercise  the  powers  hereinbefore  given  to 
the  court  of  settling  the  list  of  oontributories  of  the  company, 
and  any  list  so  settled  shall  be  primdfaaie  evidence  of  the  liability 
of  the  person  named  therein  to  be  contributories  : 
(9.)  "The  liquidators  may  at  any  time  after  the  passing  of  the 
resolution  for  winding  up  the  company,  and  before  they  have 
ascertained  the  sufficiency  of  the  assets  of  the  company,  call  on  all 
or  any  of  the  contributories  for  the  time  being  settled  on  the  list 
of  contributories  to  the  extent  of  their  liability  to  pay  allor  any 
sums  they  deem  necessary  to  satisfy  the  debts  and  liabilities  of 
the  company,  and  the  costs,  charges,  and  expenses  of  winding  it 
up,  aud  for  the  adjustment  of  the  rights  of  the  contributories 
amongst  themselves,  and  the  liquidators  may  in  making  a  call 
take  into  consideration  the  probability  that  some  of  the  contribu- 
tories upon  whom  the  same  is  made  may  partly  or  wholly  fail  to 
pay  their  respective  portions  of  the  same  : 
(10.)  "  The  liquidators  shall  pay  the  debts  of  the  company,  and  adjust 

the  rights  of  the  contributories  amongst  themselves." 
Sect.  142.  "  As  soon  as  the  affairs  of  the  company  are  fully  wound  up, 
the  liquidators  shall  make  up  an  account  showing  the  manner  in  which 
such  winding  up  has  been  conducted,  and  the  property  of  the  company 
disposed  of,  and  thereupon  they  shall  call  a  general  meeting  of  the 
company  for  the  purpose  of  having  the  account  laid  before  them  and 
hearing  any  explanation  that  might  be  given  by  the  liquidators :  the 
meeting  shall  be  called  by  advertisement,  specifying  the  time,  place, 
and  object  of  such  meeting ;  and  such  advertisement  shall  be  published 
one  month  at  least  previously  to  the  meeting,  as  respects  companies 
registered  in  England  in  the  London  Gazette,  and  as  respects  companies 
registered  in  Scotland  in  the  Edinhwrgh  Oaaette,  and  as  respects  com- 
panies registered  in  Ireland  in  the  Dublin  Gazette." 

Sect.  143.  "The  liquidators  shall  make  a  return  to  the  registrar  of 
to  such  meeting  having  been  held,  and  of  the  date  at  which  the  same  was 
held,  and  on  the  expiration  of  three  months  from  the  date  of  the 
registration  of  such  return  the  company  shall  be  deemed  to  be  dis- 
solved :  if  the  liquidators  make  default  in  making  such  return  to  the 
registrar  they  shall  incur  a  penalty  not  exceeding  five  pounds  for  every 
day  during  which  such  default  continues." 
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4.  Supplemental  Pkovisions. 

By  the  25  &  26  Vict,  c.  89,  s.  153,  "Where  any  company  has  been 
wound  up  under  this  Act,  and  is  about  to  be  dissolved,  the  books, 
accounts,  and  documents  of  the  company  and  of  the  liquidators  may  be 
disposed  of  in  the  following  way  :  that  is  to  say,  where  the  company 
has  been  wound  up  by  or  subject  to  the  supervision  of  the  court,  in 
such  way  as  the  court  directs,  and  where  the  company  has  been  wound 
up  voluntarily,  in  such  way  as  the  company  by  an  extraordinary 
resolution  directs ;  but  after  the  lapse  of  five  years  from  the  date  of 
such  dissolution,  no  responsibility  shall  rest  on  the  company,  or  the 
liquidators,  or  any  one  to  whom  the  custody  of  such  books,  accounts, 
and  documents  has  been  committed,  by  reason  that  the  same,  or  any  of 
them,  cannot  be  made  forthcoming  to  any  party  or  parties  Qlaiming  to 
be  interested  therein." 
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Sect.  166.  "If  any  director,  officer,  or  contributory  of  any  conipa,ny  \%.^Jtegistra^ 
wound  up  under  this  Act  destroys,  mutilates,  alters,  or  falsifies  any        tion  of 
books,  papers,  writings,  or  securities,  or  makes,  or  is  privy  to  tha       existing 
making  of  any  false  or  fraudulent  entry  in  any  register,  book  of  account,     Compames. 

or  other  document  belonging  to  the  conipany  with  intent  to  defraud  or  

deceive  any  person,  every  person  so  oiSsnding  shall  be  deemed  to  be  ^^^'J^;^  of 

guilty  of  a  misdemeanour,  and,  upon  being  convicted,  shall  be  liable  to  books, 
imprisonment  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour." 

Sect.  167.  "  Where  any  order  is  made  for  winding  up  a  company  by  ProsecuUoa  of 

the  court  or  subject  to  the  supervision  of  the  court,  if  it  appear  in  the  delinquent 

J,         T-*.,.  ±_i^  J.  J.  It       ±_^^  directors  m  the 

course  of  such  wmdmg  up  that  any  past  or  present  director,  manager,  ^g^  „{  winding 

officer,  or  member  of  such  company  has  been  guilty  of  any  offence  in  up  by  court, 
relation  to  the  company  for  which  he  is  criminally  responsible,  the 
court  may,  on  the  application  of  any  person  interested  in  such  winding 
up,  or  of  its  own  motion,  direct  the  ofncial  liquidators,  or  the  liquidators, 
(as  the  case  may  be,)  to  institute  and  conduct  a  prosecution  or  prosecu- 
tions for  such  offence,  and  may  order  the  costs  and  expenses  to  be  paid 
out  of  the  assets  of  the  company." 

Sect.  168.  "  Where  a  company  ia  being  wound  up  altogether  volun-  Prosecution  of 
tarily,  if  it  appear  to  the  liquidators  conducting  such  winding  up  that  ^j^J^™  &c.  in 
any  past  or  present  director,  manager,  officer,  or  member  of  such  com-  case  of  voluntary 
pany  has  been  guilty  of  any  offence  in  relation  to  the  company  for  winding  up. 
which  he  is  criminally  responsible,  it  shall  be  lawful  for  the  liquidators, 
with  the  previous  sanction  of  the  court,  to  prosecute  such  offender, 
and  all  expenses  properly  incurred  by  them  in  such  prosecution  shall 
be  payable  out  of  the  assets  of  the  company  in  priority  to  all  other 
liabilities." 

Sect.  169.  "  If  any  person,  upon  any  examination  upon  oath  or  affir-  Penalty  of 
mation  authorized  under  this  Act,  or  in  any  affidavit,  deposition,  or  P^'JiT- 
solemn  affirmation  in  or  about  the  winding  up  of  any  company  under 
this  Act,  or  otherwise  in  or  about  any  matter  arising  under  this  Act, 
wilfully  and  corruptly  gives  false  evidence,  he  shall  upon  conviction  be 
liable  to  the  penalties  of  wilful  perjury." 


XII.  applicatttin  of  ^ct  to  (ttompantcis  Wflistetrt  untret  tl&e 
SfointaStocfe  ai(impantc«  acts. 

By  the  25  &  26  Vict.  c.  89,  s.  175,  "The  expression  'Joint-Stock  5«?f"™°' 
Companies  Acts,'  as  used  in  this  Act,  shall  mean  'The  Joint-Stock  compaMes  Acts. 
Companies  Act,  1856,'  'The  Joint-Stock  Companies  Acts,  1856, 1857,' 
'The  Joint-Stock  Banking  Companies  Act,  1867,'  and  'The  Act  to 
enable  Joint-Stock  Banking  Companies  to  be  formed  on  the  Principle 
of  Limited  Liability,'  or  any  one  or  more  of  such  Acts,  as  the  case  may 
require  ;  but  shall  not  include  the  Act  passed  in  the  eighth  year  of  the 
reign  of  her  present  Majesty,  chapter  one  hundred  and  ten,  and  intituled 
'  An  Act  for  the  Eegistration,  Incorporation,  and  Eegulation  of  Joint- 
Stock  Companies.' " 

Sect.  176.  "  Subject  as  hereinafter  mentioned,  this  Act,  with  the  Application  of 
exception  of  Table  A.  in  the  first  schedule,  shall  apply  to  companies  ^r^ed  wSer""^' 
formed  and  registered  under  the  said  Joint-Stock  Companies  Acts,  or  joint-stock 
any  of  them,  in  the  same  manner  in  the  case  of  a  limited  company  as  if  Companies  Acts. 
such  company  had  been  formed  and  registered  under  this  Act  as  a 
company  limited  by  shares,  and  in  the  case  of  a  company  other  than  a 
limited  company  as  if  such  company  had  been  formed  and  registered  as 
an  unlimited  company  under  this  Act,  with  this  qualification,  that 
wherever  reference  is  made  expressly  or  impliedly  to  the  date  of  regis- 
tration, such  date  shall  be  deemed  to  refer  to  the  date  at  which  such 
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companies  were  respectively  registered  under  the  said  Joint-Stock 
Companies  Acts,  or  any  of  them,  and  the  power  of  altering  regulations 
hy  special  resolution  given  by  this  Act  shall,  in  the  case  of  any  company 
formed  and  registered  under  the  said  Joint-Stock  Companies  Acts,  or 
any  of  them,  extend  to  altering  any  provisions  contained  in  the  Table 
marked  B.  annexed  to  '  The  Joint-Stock  Companies  Act,  1856,'  and  shall 
also,  in  the  case  of  an  unlimited  company  formed  and  registered  as  last 
aforesaid,  extend  to  altering  any  regulations  relating  to  the  amount  of 
capital  or  its  distribution  into  shares,  notwithstanding  such  regulations 
are  contained  in  the  memorandum  of  association." 


Ke^lationa  as  to 
regifttnition  of 
existing 
companies. 


Companies 
capable  of  being 
registered. 


XIII.  dompantps  autfjortjeii  to  iSegtsfet. 

By  the  25  &  26  Vict.  c.  89,  s.  179,  "The  following  regulations  shall 
be  observed  with  respect  to  the  registration  of  companies  under  this 
part  of  this  Act ;  (that  is  to  say,) 

(1.)  "No  company  having  the  liability  of  its  members  limited  by  Act 
of  parliament  or  letters  patent,  and  not  being  a  joint-stock  com- 
pany as  hereinafter  defined,  shall  register  vmder  this  Act  in  pur- 
suance of  this  part  thereof : 
(2.)  "  No  company  having  the  liability  of  its  members  limited  by  Act 
of  parliament  or  by  letters  patent  shall  register  under  this  Act  in 
pursuance  of  this  part  thereof  as  an  unlimited  company,  or  as  a 
company  limited  by  guarantee  : 
(3.)  "  No  company  that  is  not  a  joint-stock  company  as  hereinafter 
defined,  shall  in  pursuance  of  this  part  of  this  Act  register  under 
this  Act  as  a  company  limited  by  shares  : 
(4.)  "  No  company  shall  register  under  this  Act  in  pursuance  of  this 
part  thereof  unless  an  assent  to  its  so  registering  is  given  by  a 
majority  of  such  of  its  members  as  may  be  present,  personally  or 
by  proxy,  in  cases  where  proxies  are  allowed  by  the  regulations  of 
the  company,  at  some  general  meeting  summoned  for  the  purpose : 
(5.)  "  Where  a  company  not  having  the  liability  of  its  members  limited 
by  Act  of  parliament  or  letters  patent  is  about  to  register  as  a 
limited  company,  the  majority  required  to  assent  as  aforesaid  shall 
consist  of  not  less   than  three-fourths  of  the  members  present, 
personally  or  by  proxy,  at  such  last-mentioned  general  meeting : 
(6.)  "  Where  a  company  is  about  to  register  as  a  company  limited  by 
guarantee,  the  assent  to  it  being  so  registered  shall  be  accompanied 
by  a  resolution  declaring  that  each  member  undertakes  to  con- 
tribute to  the  assets  of  the  company,  in  the  event  of  the  same  being 
wound  up,  during  the  time  that  he  is  a  member,  or  within  one 
year  afterwards,  for  payment  of  the  debts  and  liabilities  of  the 
company  contracted  before  the  time  at  which  he  ceased  to  be  a 
member,  and  of  the  costs,  charges,  and  expenses  of  winding  up 
the  company,  and  for  the  adjustment  of  the  rights  of  the  con- 
tributories  amongst  themselves,  such  amount  as  may  be  required, 
not  exceeding  a  specified  amount: 
"  In  computing  any  majority  under  this  section  when  a  poll  is  demanded 
regard  shall  be  had  to  the  number  of  votes  to  which  each  member  is 
entitled  according  to  the  regulations  of  the  company  of  which  he  is  a 
member." 

Sect.  180.  "With  the  above  exceptions,  and  subject  to  the  foregoing 
regulations,  every  company  existing  at  the  time  of  the  commencement 
of  this  Act,  including  any  company  registered  under  the  said  Joint- 
Stock  Companies  Acts,  consisting  of  seven  or  more  members,  and  any 
company  hereafter  foi-med  in  pursuance  of  any  Act  of  parliament  other 
than  this  Act,  or  of  letters  patent,  or  being  a  company  engaged  in 
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■working  mines  within  and  subject  to  the  jurisdiction  of  the  stannaries,  14.  Applioa- 
or  being  otherwise  duly  constituted  by  law,  and  consisting  of  seven  or        tion  to 
more  members,  may  at  any  time  hereafter  register  itself  under  this  Act    unregistered 
as  an  unlimited  company,  or  a  company  limited  by  shares,  or  a  com-     Companies. 
pany  limited  by  guarantee ;  and  no  such  registration  shall  be  invalid 
by  reason  that  it  has  taken  place  with  a  view  to  the  company  being 
wound  up." 

Sect.  181.  "For  the  purposes  of  this  part  of  this  Act,  so  far  as  the  Definition  of 
same  relates  to  the  description  of  companies  empowered  to  register  as  joint-stock 
companies  limited  by  shares,  a  joint-stock  company  shall  be  deemed  to  """P^y- 
be  a  company  having  a  permanent  paid-up  or  nominal  capital  of  fixed 
amount,  divided  into  shares,  also  of  fixed  amount,or  held  and  transferable 
as  stock,  or  divided  and  held  partly  in  one  way  and  partly  in  the  other, 
and  formed  on  the  principle  of  having  for  its  members  the  holders  of 
shares  in  such  capital,  or  the  holders  of  such  stock,  and  no  other 
persons;  and  such    company  when  registered  with  limited  liability 
under  this  Act  shall  be  deemed  to  be  a  company  limited  by  shares." 

Sect.  182.  "No  banking  company   claiming  to  issue  notes  in  the  ProTiBoaeto 
United  Kingdom  shall  be  entitled  to  limited  liability  in  respect  of  such  ^'J"""^  '=°'"" 
issue,    but  shall   continue  subject  to  unlimited  liability  in   respect    ^^^' 
thereof,  and,  if  necessary,  the  assets  shall  be  marshalled  for  the  benefit 
of  the  general  creditors,  and  the  members  shall  be  liable  for  the  whole 
amount  of  the  issue,  in  addition  to  the  sum  for  which  they  would  be 
liable  as  members  of  a  limited  company." 

Sect.  192.  "  A  certificate  of  incorporation  given  at  any  time  to  any  Certificate  to  bo 
company  registered  in  pursuance  of  this  part  of  this  Act  shall  be  con-   ^''dence  of 
elusive  evidence  that  all  the  requisitions  herein  contained  in  respect  of  AcT.''  '*™° '" 
registration  under  this  Act  have  been  complied  with,  and  that  the 
company  is  authorized  to  be  registered  under  this  Act  as  a  limited  or 
unlimited  company,  as  the  case  may  be,  and  tlie  date  of  incorporation 
mentioned  in  such  certificate  shall  be  deemed  to  be  the  date  at  which 
the  company  is  incorporated  under  this  Act." 


XIV.  Application  of  Act  to  unwgistetetr  (ttompanies. 

By  the  25  &  26  Vict.  c.  89,  s.  199,  "  Subject  as  hereinafter  mentioned,   winding  up  of 
any  partnership,  association,  or  company,  except  railway  companies,   unregistered 
incorporated  by  Act  of  parliament,  consisting  of  more  than  seven  companies, 
members,  and  not  registered  under  this  Act,  and  hereinafter  included 
under  the  term  unregistered  company,  may  be  wound  up  under  this 
Act,  and  all  the  provisions  of  this  Act,  with  respect  to  winding  up 
shall  apply   to    such  company,   with   the   following   exceptions   and 
additions  : 
(1.)  "  An  unregistered  company  shall,  for  the  purpose  of  determining 
the  court  having  jurisdiction  in  the  matter  of  the  winding  up,  be 
deemed  to  be  registered  in  that  part  of  the  United  Kingdom  where 
its  principal  place  of  business  is  situate  ;  or,  if  it  has  a  principal 
place  of  business    situate  in  more  than  one  part  of  the  United 
Kingdom    then  in   each  part  of  the   United  Kingdom,  where 
it  has  a  principal  place  of  business ;  moreover  the  principal  place 
of  business   of  an  unregistered   company,    or   (where   it  has  a 
principal  place  of  business  situate  in  more  than  one  part  of  the 
United  Kingdom,)   such  one  of  its  principal  places  of  business 
as  is  situate  in  that  part  of  the  United  Kingdom  in  which  pro- 
-  ceedings  are  being  instituted,  shall  for  all  the   pm-poses  of  the 
winding  up  of  such  company  be  deemed  to  be  the  registered  office 
of  the  company  : 
(2.)  "  No  unregistered  company  shall  be  wound  up  under  this  Act 
voluntarily  or  subject  to  the  supervision  of  the  court ; 
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(3.)  "  The  circumstances  under  which  an  unregistered  company  may 
be  wound  up  are  as  follows ;  (that  is  to  say,) 
{a)  "  Whenever  the  company  is  dissolved,  or  has  ceased  to  carry 
on  business,  or  is  carrying  on  business  only  for  the  purpose  of 
winding  up  its  affairs  : 

(b)  "  Whenever  the  company  is  unable  to  pay  its  debts  ; 

(c)  "  Whenever  the  court  is  of  opinion  that  it  is  just  and  equit- 
able that  the  company  should  be  wound  up." 

Sect.  203.  "If  any  unregistered  company  has  no  power  to  sue  and 
be  sued  in  a  common  name,  or  if  for  any  reason  it  appears  expedient, 
the  court  may  by  the  order  for  winding  up  such  company,  or  by  any 
subsequent  order,  direct  that  all  such  property,  real  and  personal 
including  all  interest,  claims,  and  rights  into  and  out  of  property,  real  and 
personal,  and  including  things  in  action,  as  may  belong  to  or  be  vested  in 
the  company,  or  to  or  in  any  person  or  persons  on  trust  for  or  on  behalf 
of  the  company,  or  any  part"  of  such  property,  is  to  vest  in  the  official 
liquidator  or  official  liquidators  by  his  or  their  official  name  or  names, 
and  thereupon  the  same  or  such  part  thereof  as  may  be  specified  in  the 
order  shall  vest  accordingly,  and  the  official  liquidator  or  official  liqui- 
dators may,  in  his  or  their  official  name  or  names,  or  in  such  name  or 
names  and  after  giving  such  indemnity  as  the  court  directs,  bring  or 
defend  any  actions,  suits,  or  other  legal  proceeding  relating  to  any 
property  vested  in  him  or  them,  or  any  actions,  suits,  or  other  legal 
proceedings  necessary  to  be  brought  or  defended  for  the  purposes  of 
effectually  winding  up  the  company  and  recovering  the  property 
thereof." 

Sect.  204.  "  The  provisions  made  by  this  part  of  the  Act  with  respect 
to  unregistered  companies  shall  be  deemed  to  be  made  in  addition  to 
and  not  in  restriction  of  any  provisions  hereinbefore  contained  with 
respect  to  winding  up  companies  by  the  court,  and  the  court  or  official 
liquidator  may,  in  addition  to  anything  contained  in  this  part  of  the 
Act,  exercise  any  powers  or  do  any  act  in  the  -case  of  unregistered 
companies  which  might  be  exercised  or  done  by  it  or  him  in  winding 
up  companies  formed  under  this  Act ;  but  an  unregistered  company 
shall  not,  except  in  the  event  of  its  being  wound  up,  be  deemed  to  be 
a  company  under  this  Act,  and  then  only  to  the  extent  provided  by 
this  part  of  this  Act." 


Bepeal  of  Acts. 


Saving  clause  as 
to  repeal. 
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XV.  Hepeal  of  '^tts,  antr  tmpotatg  Hobtswns. 

By  25  and  26  Vict.,  c.  89,  s.  205,  "  After  the  commencement  of  this 
Act  there  shall  be  repealed  the  several  Acts  specified  in  the  first  part 
of  the  third  schedule  hereto,  with  this  qualification,  that  so  much  of 
the  said  Acts  as  is  Bet  forth  in  the  second  part  of  the  said  third  schedule 
shall  be  hereby  re-enacted  and  continue  in  force  as  if  unrepealed." 
Sect.  206.  "  No  repeal  hereby  enacted  shall  affect, 
(1.)  "  Anything  duly  done  under  any  Acts  hereby  repealed  : 
(2.)  "  The  incorporation  of  any  company  registered  under  any  Act 

hereby  repealed  : 
(3.)  "Any  right  or  privilege  acquired  or  liability  incurred  under  any 

Act  hereby  repealed  : 
(4.)  "Any  penalty,   forfeiture,    or  other  punishment    incurred    in 

respect  of  any  offence  against  any  Act  hereby  repealed  : 

(5.)  "  Table  B.  in  the  schedule  annexed  to  the  Joint-Stock  Companies 

Act,1856,  or  any  part  thereof,  so  far  as  the  same  applies  to  any 

company  existing  at  the  time  of  the  commencement  of  this  Act." 

Sect.  209.  "  Every  insurance  company  completely  registered  under  the 

Act  passed  in  the  reign  of  her  present  Majesty,  chapter  one  hundred  and 

ten,  intituled  '  An  Act  for  the  Eegistration,  Incorporation,  and  Eegu- 
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lation  of  Joint-Stock  Companies,'  shall  on  or  before  the  second  day  of  15.  Repeal  of 
November,  one  thousand  eight  hundred  and  sixty-two,  and  every  other       Aote,  dhc. 

company  required  by  any  Act  hereby  repealed  to  register  under  the   ■ — 

said  Joint-Stock  Companies  Acts,  or  one  of  such  Acts,  and  which  has 
not  so  registered,  shall,  on  or  before  the  expiration  of  the  thirty-first 
day  from  the  commencement  of  this  Act,  register  itself  as  a  company 
under  this  Act,  in  manner  and  subject  to  the  regulations  hereinbefore 
contained,  with  this  exception,  that  no  company  completely  registered 
under  the  said  Act  of  the  eighth  year  of  the  reign  of  her  present 
Majesty  shall  be  required  to  deliver  to  the  registrar  a  copy  of  its 
deed  of  settlement ;  and  for  the  purpose  of  enabling  such  insurance 
companies  as  are  mentioned  in  this  section  to  register  under  this  A  at, 
this  Act  shall  be  deemed  to  come  into  operation  immediately  on  the 
passing  thereof ;  nevertheless,  the  registration  of  such  companies  shall 
not  have  any  effect  until  the  time  of  the  commencement  of  this  Act. 
No  fees  shall  be  charged  in  respect  of  the  registration  of  any  company 
required'to  register  by  this  section." 

Sect.  210.  "  If  any  company  required  by  the  last  section  to  register  Penalty  on 
under  this  Act  makes  default  in  complying  with  the  provisions  thereof,  reSEne'tk 
then,  from  and  after  the  day  upon  which  such  company  is  required  to  vict.  c.  14,  s.  23). 
register  under  this  Act,  until  the  day  on  which  such  company  is  regis- 
tered under  this  Act,  (which  it  is  empowered  to  do  at  any  time,)  the 
following  consequences  shall  ensue  ;  (that  is  to  say,) 

(1.)  "The  company  shall  be  incapable  of  suing  either  at  law  or  in 
equity,  but  shall  not  be  incapable  of  being  made  a  defendant  to  a 
suit  either  at  law  or  in  equity  : 
(2.)  "  No  dividend  shall  be  payable  to  any  shareholder  in  such  com- 
pany : 
(3.)  "  Each  director  or  manager  of  the  company  shall,  for  each  day 
during  which  the  company  so  being  in  default  carries  on  business, 
incur  a  penalty  not  exceeding  five  pounds,  and  such  penalty  may 
be  recovered  by  any  person,  whether  a  shareholder  or  not  in  the 
company,  and  be  applied  by  him  to  his  own  use  : 
"  Nevertheless,  such  default  shall  not  render  the  company  so  being  in 
default  illegal,  nor  subject  it  to  any  penalty  or  disability  other  than  as 
specified  in  this  Section  ;  and  registration  under  this  Act  shall  cancel 
any  penalty  or  forfeiture,  and  put  an  end  to  any  disability  which  any 
company  may  have  incurred  under  any  Act  hereby  repealed  by  reason 
of  its  not  having  registered  under  the  said  Joint-Stock  Companies  Acts, 
1856,  1867,  or  one  of  them." 


THIED  SCHEDULE. 
First  Part. 


Date  and  Chapter  of  Act. 


21  &  22  Geo.  III.,  o.  46 

(Parliament  of  Ireland) 
7  &  8  Vict.  c.  110  . 

7  &  8  Vict.  c.  Ill  . 


7  &  8  Vict.  0.  lis 

8  &  9  Vict.  c.  98 


An  Act  to  promote  Trade  and  Manufactures  by 
regulating  and  encouraging  Partnerships, 

An  Act  for  the  Registration,  incorporation,  and 
Eegulation  of  Joint-Stock  Companies. 

An  Act  for  facilitating  the  winding  up  the 
Affairs  of  Joint-Stock  Companies  unable  to 
meet  their  pecuniary  Engagements. 

An  Act  to  regulate  Joint-Stock  Banks  in  England. 

An  Act  for  facilitating  the  winding  up  the 
Affairs  of  Joint-Stock  Companies  in  Ireland 
unable  to  meet  their  pecuniary  Engagements. 
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dompanteg.                         [s.  xv. 

15.  Repeal  of 

Acts,  &C.              jj^j^  ^^  Chapter  of  Act. 

Title  of  Act. 

9  &  10  Vict.  c.  28  . 

9  &  10  Vict.  c.  75  . 

10  &  11  Vict.  c.  78 

11  &  12  Vict.  c.  45 

12  &  13  Vict.  c.  108       . 

19  &  20  Vict.  u.  47 

20  &  21  Vict.  o.  14 
20  &  21  Vict.  .;.  49 
20  &  21  Vict.  c.  78 

20  &  21  Vict.  c.  80 

21  &  22  Vict.  c.  60 

21  &  22  Vict.  c.  91 

An  Act  to  facilitate  the  Diesolution  of  certain 
Bailway  Companiee. 

An  Act  to  regulate  Joint-Stock  Banks  in  Scotland 
and  Ireland. 

An  Act  to  amend  an  Act  for  the  Kegistration, 
Incorporation,  and  Begulation  of  Joint-Stock 
Companies. 

An  Act  to  amend  the  Acts  for  facilitating  the 
winding  up  the  Affairs  of  Joint-Stock  Com- 
panies unable  to  meet  their  pecuniary  Engage- 
ments, and  also  to  facilitate  the  Dissolution 
and  winding  up  of  Joint-Stock  Companies  and 
other  Partnerships. 

An  Act  to  amend  the  Joint-Stock  Companies 
Winding-up  Act,  1848. 

An  Act  for  the  Incorporation  and  Eegulation  of 
Joint-Stock  Companies  and  other  Associations. 

An  Act  to  amend  the  Joint-Stock  Companies 
Act,  1856. 

An  Act  to  amend  the  Law  relating  to  Banking 
Companies. 

An  Act  to  amend  the  Act  Seven  and  Eight  Vic- 
toria, Chapter  One  hundred  and  eleven,  for 
facilitating  the  winding  up  the  AfiFaii-s  of  Joint- 
Stock  Companies  unable  to  meet  their  pecu- 
niary Engagements,  and  also  the  Joint-Stock 
Companies  Winding-up  Acts,  1848  and  1849. 

An  Act  to  amend  the  Joint-Stock  Companies 
Act,  1856. 

An  Act  to  amend  the  Joint-Stock  Companies 
Acts,  1866  and  1857,  and  the  Joint-Stock 
Banking  Companies  Act,  1857. 

An  Act  to  enable  Joint-Stock  Banking  Com 
panics  to  be  formed  on  the  Principle  of  Limited 
Liability. 

Confessions  made  by  the  party  accused  maybe  considered  as 
regards, 

I.  Confessions  made  at  the  Trial  of  Defendant,  960. 
II.  Confessions  ma(^e  before  Justices  on  Examination,  or  before 

Coroners,  961. 
III.  Confessions  made  on  other  occasions,  proof  of,  963. 


On  trial  of 
defendant, 


I.  fflonfesstona  on  tje  Cttal  of  IBefentiant. 

Confessions  made  by  the  accused  qu  Lis  trial  may  be  either  expressed 
or  implied, 


S,  II.] 


aiontosion. 


Express  by 
pleading  guilty. 


An  express  confession  is,  where  a  defendant  ^Zeascfe  guUtysioA  thereby 
directly  confesses  the  crime  with  which  he  is  charged,  which  is  the 
highest  conviction  that  can  be.     (2  Hawk.  c.  31,  s.  1 ;  1  Chit.  C.  L.  428.) 

But  it  is  usual  for  the  court,  especially  if  the  punishment  be  capital, 
to  advise  the  party  to  plead  and  put  himself  upon  his  trial,  and  not 
presently  to  record  his  confession,  but  to  admit  him  to  plead.  (2  HaU, 
225.) 

In  smaller  offences,  as  assaults,  or  the  like,  it  may  be  advisable  to 
confess  the  indictment,  as  the  defendant  may  afterwards  produce  affi- 
davits to  show  that  the  prosecutor  made  the  first  assault,  which  he 
cannot  do  after  conviction.     {Reg.  v.  TempUman,  1  Salk.  55.) 

And  in  trifling  personal  injuries,  the  prosecutor  and  defendant  fre- 
quently settle  the  charge  in  private,  and  the  latter  comes  into  court 
and  pleads  guilty  to  the  indictment ;  and  upon  proving  a  general  release 
given  by  the  former,  submits  to  a  small  fine  for  the  breach  of  the  peace 
which  his  conduct  has  occasioned.  {Bick.  Sess.  478  ;  Cro.  C.  C.21;  and 
see  "  Sessions,"  Vol.  V.) 

When  a  defendant  pleads  guilty,  if  he  persist  in  his  plea,  it  is  imme- 
diately recorded  by  the  proper  officer ;  and  the  same,  where  a  defendant 
yields  himself  to  the  Queen's  mercy,  and  desires  to  submit  to  a  small 
fine.     (See  1  Chit.  O.  L.  428.) 

As  to  the  mode  in  which  confession  is  made,  and  the  subsequent 
proceedings  on  charges  of  felony,  see  Chit.  C.  L.  428,  429. 

An  implied  confession  is,  where  a  defendant  in  a  case  not  capital  Implied, 
doth  not  directly  own  himself  guilty,  but  in  a  manner  admits  it  by 
yielding  to  the  Queen's  mercy,  and  desiring  to  submit  to  a  small  fine ; 
which  submission  the  court  may  accept  of  if  they  think  fit,  without 
putting  him  to  a  direct  confession.    (2  Hcmk.  c.  31,  s.  3.) 
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2.  Confes- 
sions before 
Magistrates 
or  Coroners. 


II.  ffionfegsiong  at  lEiaminations  Man  iHasistrates,  ax, 
iefou  (ttoronets. 

Confessions,  when  duly  made  on  examinations  before  magistrates.  Confessions  at 
in  pursuance  of  the  11  &  12  Vict.  c.  42,  are  of  themselves  evidence   sMminations 
against  the  confessor.     The  mode  of  conducting  the  examination,  and  tices%j"*' 
the  formalities  to  be  observed  in  taking  it,  are  pointed  out  in  the  18th 
section  of  that  statute,  which  enacts  that  after  the  examinations  of  all 
the  witnesses  on  the  part  of  the  prosecution,  "the  justice  of  the  peace, 
or  one  of  the  justices  by  or  before  whom  such  examination  shall  have 
been  so  completed  as  aforesaid,  shall,  without  requiring  the  attendance 
of  the  witnesses,  read,  or  cause  to  te  read  to  the  accused,  the  depositions 
taken  against  him,  and  shall  say  to  him  these  words,  or  words  to  the 
like  eflect:  'Having  heard  the  evidence,  do  you  wish  to  say  anything 
in  answer  to  the  charge  ?    You  are  not  obliged  to  say  anything  unless 
you  desire  to  do  so,  but  whatever  you  say  will  be  taken  down  in  writing, 


(a)  A  magistrate  "should  not  only 
he  upon  his  guard  against  extorted, 
but  also  against  collusive  confessions. 
A  remarkable  instance  of  this  kind  is 
mentioned  by  Mr.  Dickenson,  as  sin- 
gularly illustrative  of  the  propriety  of 
this  caution.  Two  brothers  com- 
mitted a  robbery  in  a  dark  night  to 
a  large  amount,  and  fled.  A  younger 
brother,  who  was  innocent,  in  order 
to  favour  their  escape,  contrived  tq 

VOL.  I. 


draw  suspicion  on  himself,  and,  when 
examined,  tacitly  admitted  his  guilt. 
He  was  afterwards  committed  to  pri- 
son, and  all  pursuit  of  his  brothers 
was  discontinued.  On  the  trial,  he 
proved  an  alibi  on  the  clearest  and 
most  satisfactory  evidence,  and  was 
consequently  acquitted.  In  the  mean 
time,  the  actual  felons  had  safely 
arrived  in  America  with  their  plun-i 
dor,    (1  Vich.  Jmt.  460.) 
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2.  Confet- 
siong  befofB 
Magistrates 
or  Coroners. 


(ttottfesston. 


[s.  II. 


A3  to  proof  of 
second  caution. 


Presumption  that 
statement  was 
redaced  into 
writing. 


Statements  on 
oath. 


and  may  be  given  in  evidence  against  you  upon  your  trial ;'  and 
whatever  the  prisoner  shall  then  say  in  ansVrer  thereto  shall  be  taken 
down  in  writing  and  read  over  to  him,  and  shall  be  signed  by  the 
said  justice  or  justices,  and  kept  with  the  depositions  of  the  witnesses, 
and  shall  be  transmitted  with  them,  as  hereinafter  mentioned;  and 
afterwards  upon  the  trial  of  the  said  accused  person  the  same  may  if 
necessary  be  given  in  evidence  against  him,  without  further  proof 
thereof,  unless  it  shall  be  proved  that  the  justice  or  justices  purporting 
to  sign  the  same  did  not  in  fkct  sign  the  same  :  provided  always,  that 
the  said  justice  or  justices,  before  such  accused  person  shall  make  any 
statement,  shall  state  to  him,  and  give  him  clearly  to  understand  that 
he  has  nothing  to  hope  from  any  promise  of  favour,  and  nothing  to 
fear  from  any  threat  which  may  have  been  holden  out  to  him  to  induce 
him  to  make  any  admission  or  confession  of  his  guilt)  but  that  whatever 
he  shall  then  say  may  be  given  in  evidence  against  him  upon  his  trial, 
notwithstanding  such  promise  or  threat :  provided  nevertheless  that 
nothing  herein  enacted  or  contained  shall  prevent  the  prosecutor  in 
any  case  from  giving  in  evidence  any  admission  or  confession,  or  other 
statement  of  the  person  accused  or  charged,  made  at  any  time,  which  by 
law  would  be  admissible  as  evidence  against  such  person." 

The  28th  section  of  the  statute  enacts  that  "  the  several  forms  in  the 
schedule  to  this  Act  contained,  or  forms  to  the  same  or  the  like  effect 
shall  be  deemed  good,  valid,  and  sufficient  in  law,"  and  it  has  been  held 
that  a  statement  taken  before  a  magistrate  in  the  form  prescribed  by 
the  schedule,  and  signed  by  the  prisoner  and  the  magistrate,  is  admis- 
sible evidence  at  common  law,  and  where  there  is  no  evidence  of  a 
previous  threat  or  inducement,  it  is  admissible  under  the  statute  without 
proof  of  the  second  caution  having  been  given.  But  it  will  be  prudent 
for  justices  to  give  the  second  caution  as  well  as  the  first  in  all  cases. 
(iJ.  V.  Sansome,  1  Den.  C.  G.  545;  19  L.  J.  M.  0.  143;  B.  v.  Bond, 
1  Den.  O.  O.  517;  19  Z.  J.  M.  0.  38.)  But  the  section  only  applies  to 
the  concluding  examination  before  the  committing  magistrates  after 
all  the  witnesses  have  been  examined,  and  does  not  apply  to  a  voluntary 
statement  made  by  a  prisoner  at  any  time  during  the  course  of  the 
examination;  and  before  the  case  f or  the|prosecution  is  concluded,  such 
statements  may  be  proved  by  any  one  who  heard  them,  and  he  may 
refresh  his  memory  by  a  written  paper  taken  at  the  time.  (B.  v.  Stripp, 
Dewrs.  0.  C.  648 ;  25  Z,  J.  M.  G.  109 ;  B.  v.  Wilkinson,  8  G.  S  P.  662 ; 
B.  V.  Bell,  6  G.  !&  P.  162.)  A  confession  before  a  magistrate,  if  taken 
down  in  writing  at  the  time,  should  be  produced,  and  if  it  appears  on 
the  face  of  it  to  have  been  duly  taken,  it  is  admissible  under  the  statute 
without  any  further  proof,  (if.  v.  Sansome,  B.  v.  Bond,  supra;  B.  v. 
Hariris,  4  Gox,  C.  G.  147 ;  B.  v.  Himt,  id.  149.) 

For  the  mode  of  taking  the  examinations  of  prisoners  charged  with 
indictable  offences  before  justices,  see  further,  tit.  "Sessions,"  Vol.  V. 

If  it  be  clearly  shown  that  the  statement  of  the  defendant  was  not 
reduced  to  writing  in  pursuance  of  the  statute,  or,  perhaps,  if  the  writing 
be  lost  or  destroyed)  then  parol  evidence  of  it  may  be  admitted ;  (2J.  v. 
Fearshire,  I  Leach,  202  ;  see  B.  v.  Lamb,  2  Leach,  582  ;)  but  it  will  be 
intended  in  the  first  instance  that  the  magistrate  took  down  the  state- 
ment correctly.  {B.  v.  Jacob,  1  Lea.  309.)  But  upon  clear  and  satis- 
factory evidence,  it  will  be  competent  to  prove  something  said  by  the 
defendant,  beyond  what  is  taken  down  by  the  magistrate.  {Bowland  v. 
Ashhv,  By.  S  M.  N.  P.  231 ;  B.  v.  Harris,  1  Moo.  C.  C.  338 ;  Beq.  v. 
Wilkinson,  SG.S  P.  662 ;  B.  v.  Beed,  B.  &  Moo.  403.) 

It  has  been  said  that  statements  made  during  an  examination  on 
oath  cannot  be  used  against  the  deponent  by  way  of  confession,  but  in 
the  cases  cited  in  support  of  that  proposition,  the  oath  wiU  be  found  to 
have  been  improperly  administered,  and  the  witness  to  have  objected, 
but  where  the  examination  is  taken  under  an  oath  properly  adminis- 
tered, there  is  no  reason  for  saying  that  it  is  less  likely  to  be  true  than 


B.  III.] 


Olonfession. 


if  it  had  been  without  an  oath.    {Beg.  v.  Scott,  Dears.  tSiB.iT;  26 
L.  J.  M.  0.  128.) 

Where  the  prisoner  was  sworn  by  mistake,  but  as  soon  as  the  mistake 
was  discovered  the  deposition  was  destroyed,  his  subsequent  statement 
was  received  in  evidence.  {Bex  v.  Webb,  4  0.  cfc  P.  564.)  And  where 
a  statement  made  by  the  prisoner  upon  oath  at  a  time  when  he  was 
not  under  suspicion  was  tendered  in  evidence,  Vaughan,  B.,  received  it. 
{Bex.  V.  Tubhy,  b  0.  <h  P.  530.) 

The  statement  of  a  prisoner  on  oath  is  said  to  be  inadmissible,  and 
if  it  purports  to  be  upon  oath,  parol  evidence  cannot  be  given  to  show 
that  it  was  not  in  fact  taken  upon  oath ;  {B.  v.  Rivers,  sup. ;  B.  v. 
Smith,  1  Stark.  242  ;)  but  in  a  recent  case,  Cockburn,  C.  J.,  admitted 
the  deposition  of  a  witness  as  evidence  against  him  on  his  trial.  {R.  v. 
GUdley,  8  Gox,  C.  0.  365 ;  and  see  B.  v.  Haworth,  AC.&  P.  254.) 

Whether  statements  made  by  a  prisoner  upon  oath,  on  a  coroner's 
inquest  relating  to  the  same  transaction  are  admissible,  is  the  sub- 
ject of  conflicting  decisions.  In  one  case,  Alderson,  B.,  refused  to 
receive  in  evidence,  on  an  indictment  for  murder,  a  statement  made 
by  the  prisoner  before  the  coroner,  which  was  taken  down  in  wi-itiug, 
and  purported  to  be  taken  on  oath,  and  would  not  allow  evidence 
to  be  given  to  show  that  in  fact  it  was  not  taken  on  oath.  {Beg.  v. 
Wheeley,  8  G.  S  P.  251.)  In  a  subsequent  case,  on  an  indictment 
for  rape,  statements  voluntarily  made  upon  oath  at  the  inquest  held 
on  the  party  alleged  to  have  been  ravished,  were  received  in  evi- 
dence ;  {Beg.  v.  Owen,  9  G.  S  P.  83  ;)  but  afterwards,  on  the  trial  of  the 
same  prisoners  for  the  murder  of  the  same  person,  the  same  depositions 
were  rejected.  {Id.  238.)  On  the  other  hand,  in  B.  v.  Howarth, 
{Oreenw.  CoU.  Stat.  137,)  Parke,  B.,  received  in  evidence,  on  an  indict- 
ment for  murder,  a  deposition  made  by  the  prisoner  on  oath  as  a 
witness  before  the  coroner ;  and  in  Beg.  v.  Swndys,  {0.  &  M.  347,) 
Ershine,  J.,  received  similar  evidence,  and  reserved  the  point,  but  the 
prisoner  was  acquitted.  {Arch.  0.  L.  15th  ed.  203.)  Where  the 
prisoner  was  indicted  for  administering  poison  with  intent  to  murder 
her  husband,  and  it  appeared  that  on  an  inquest  held  over  the  body  of 
the  husband,  the  prisoner,  against  whom  no  charge  was  then  made, 
was  examined  on  oath.  Lord  Campheli,  after  consulting  Parke,  B., 
admitted  proof  of  her  statement  then  made,  and  the  prisoner  was  con- 
victed and  executed.  {Beg.  v.  Chesham,  MSS.  III. ;  Buss,  on  Crimes, 
4th  ed.  418.)  Mr.  Greaves  also  gives  as  the  results  deducible  from  the 
cases,  that  the  mere  fact  of  a  party  having  been  examined  upon  oath 
will  not  exclude  a  statement  made  by  him.  {Buss,  on  Crimes,  ed. 
Oreaves,  4th  ed.  418.) 
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3.  Confes- 
sions, cbo.,  in 


ConfeBsions  on 
oath  before 
coroners. 


III.  Olottfesisions  on  otjet;  occagtons,  &c.   ?M ect  antr  Iroof 
of,  in  genetal. 

affect  of  Confessions  in  general.'] — The  general  rule  as  to  the  effect  of  Effect  of 
a  confession  against  the  accused  was  very  fully  considered  in  a  judg-   confessions  in 
ment  delivered  by  Mr.  Justice  Orose,  in  a  case  reserved  for  the  opinion  ^^™'^^ 
of  the  twelve  judges,  and  it  seems  now  to  be  clearly  settled,  that  a,  free 
and  voluntary  confession,  made  by  a  prisoner  accused  of  an  offence, 
whether  made  before  he  is  apprehended  or  after,  whether  on  a  judicial 
examination  or  after  commitment,  whether  reduced  into  writing  or  not ; 
in  short,  that  any  voluntary  confession  made  by  a  prisoner  to  any 
person  at  any  time  or  place,  is  strong  evidence  against  him.    {Lambe's 
case,  1  Leach,  552  ;  2  Hawk.  c.  46,  s.  31.) 

The  confession  of  the  prisoner  is  sufficient  ground  for  a  conviction, 
though  there  be  no  other  proof  of  his  having  committed  the  offence,  or 
of  the  offence  having  been  committed,  if  that  confession  was  in  conse- 

IJQQ2 
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The  confession 
must  be  volun- 
tary. 


When  made  on 
examination 
durinft  a  judicial 
proceeding. 


In  poor  \aM 
inquiry. 


Examination  of 
baniirupt. 


In  inquiry  under 
Corrupt  Practices 
at  Elections  ^ct 


quence  of  a  charge  against  him,  and  the  confession  be  direct  and 
nnequivocally  positive.  {Rex  v.  Eldridge,  R.  <&  R.  440  ;  Rex  v.  White, 
id.  608 ;  Rex  v.  Tippet,  id.  509.)  And  especially  if  there  is  evidence 
that  he  had  been  desirous  to  keep  out  of  the  way  of  the  person  upon 
■whom  the  offence  is  supposed  to  have  been  committed,  or  if  any  of  his 
companions  under  the  same  charge  have  attempted  to  do  so.  {Rex  v. 
Falhner,  id.  481.) 

Where  a  witness  answers  questions  upon  examination  on  trial,  tend- 
ing to  criminate  himself,  and  to  which  he  might  have  demurred,  his 
answers  may  be  used  for  all  purposes.  {Stockfleth  v.  De  Tastet, 
4  Gamp.  10  ;  Rex  v.  Merceron,  2  Stark.  C.  N.  P.  366.)  But  the  latter 
case  seems  incorrectly  reported.  (See  per  Lord  Tenterden,  C.  J.,  in 
Rex  V.  Oilham,  R.  &  M.  G.  G.  203,  post) 

It  is  said  by  Mr.  J.  Blachstone,  that  confessions,  even  in  cases  of 
felony  at  the  common  law,  are  the  weakest  and  most  suspicious  of  all 
testimony,  ever  liable  to  be  obtained  by  artifice,  false  hopes,  promises  of 
favour,  or  menaces  ;  seldom  remembered  accurately,  or  reported  with 
due  precision  ;  and  incapable  in  their  nature  of  being  disproved  by 
other  negative  evidence.  (4  Black.  Com.  357.)  And  the  grounds  for 
rejecting  evidence  of  confessions  js  the  dangerous  nature  of  the  evi- 
dence, and  not  any  presumption  of  law  that  it  is  false  or  untrustworthy. 
(Reff.  V.  Baldry,  2  Ben.  C.C.I ;  21  L.  J.  M.  C.  130.)  _ 

Before  any  confession  can  be  received  in  evidence,  it  must  be  ascer- 
tained with  certainty  that  such  confession  was  neither  obtained  by  threats 
nor  promises,  but  was  perfectly  free  s.ndL  voluntary  ;  (2  East's  P.  G.  657  ;) 
for,  says  Lord  Kale,  I  have  often  known  the  prisoner  disown  his  con- 
fession upon  his  examination,  and  hath  sometimes  been  acquitted 
against  such  his  confession.  (2  Hale,  284,  285.)  This  maxim,  however, 
means  only  that  it  shall  not  be  induced  by  improper  threats  or 
promises,  because  under  such  circumstances  the  party  may  have  been 
influenced  to  say  what  is  not  true,  and  the  supposed  confession  cannot 
be  safely  acted  upon.  Such  an  objection  cannot  apply  to  a  lawful 
examination  in  the  course  of  a  judicial  proceeding.  {Reg.  v.  Scott,  D.  & 
B.  47  ;  25  L.  J.  M.  C.  128.) 

A  statement  of  a  prisoner  made  on  oath,  on  an  official  inquiry  held 
under  the  Poor  Law  Act,  (10  &  11  Vict.  c.  90,  s.  19,)  was  held  inad- 
missible as  evidence  against  her.  {R.  v.  Murtagh,  6  Cox,  G.  C.  447 ;  and 
see  R.  v.  Gilham,  R.  &  M.  C.  C.  203.) 

And  it  has  been  held  that  the  balance  sheet  of  a  bankrupt,  given  on 
oath  before  commissioners  of  bankruptcy,  is  not  admissible  as  evidence 
against  him  on  a  criminal  charge.  {R.  v.  Britton,  \  M.  &  Rob.  297.) 
And  in  Oarhett's  case,  the  evidence  of  the  prisoner  as  witness  in  a  civil 
action,  after  claiming  protection  on  the  ground  that  his  answers  might 
criminate  himself,  was  held  not  admissible  against  him.  (1  Den.  G.  U. 
236.)  But  the  examination  on  oath  of  the  prisoner  as  witness  before 
bankruptcy  commissioners,  had  been  received  in  evidence  against  him. 
(R.  V.  Wheaton,  2  Moo.  C.  G.  45.)  As  also  an  answer  on  oath  in  a  suit 
in  chancery.  {R.  v.  Goldshede,  \  G.  &  K.  657 ;.  see,  also,  R.  v.  Sloggett, 
Dears.  G.  C.  656.) 

The  compulsory  examination  of  a  bankrupt  under  the  117th  section 
of  the  Bankrupt  Law  Consolidation  Act,  (12  &  13  Vict.  c.  106,)  is 
admissible  in  evidence  against  him  on  a  criminal  charge.  {B.  v.  Scoil, 
Dears.  C.  C.  47;  R.  v.  Cross,  id.  68  ;  R.  v.  Robinson,  1  L.  R.  G.  G.  R.  80  ; 
36  L.  J.  M.  C.  79.) 

The  Corrupt  Practices  at  Elections  Act,  (15  &  16  Vict.  c.  57,)  pro- 
vides (sect.  8)  that  "  No  statement  made  by  any  person  in  answer  to 
any  question  put  by  ''  a  commissioner  appointed  under  the  Act,  "shall, 
except  in  cases  of  indictment  for  perjury,  committed  in  such  answeis, 
be  admitted  in  evidence  in  any  proceedings  civil  or  criminal."  Tljis 
does  not  protect  a  document  written  previously  to,  and  referred  to  at, 
guch  an  examination.    {R.  v.  Leatham,  30  L.  J.  Q.  B.  205,) 
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But  a  prisoner's  statement  before  the  magistrate  cannot,  when 
tendered  generally,  be  received  as  evidence  on  his  own  behalf.  {R.  v. 
Haines,  \  F.  &  F,  86.) 

And  so  where  the  Banki-iiptcy  Acts  render  it  compulsory  on  the 
bankrupt  to  answer  questions,  the  answers  to  which  may  show  that  the 
bankrupt  has  committed  a  criminal  offence,  the  answers  so  given  on 
oath  may  be  used  against  the  bankrupt  in  subsequent  criminal  pro- 
ceedings, notwithstanding  he  may  have  objected  to  answer  the  ques- 
tions on  his  examination ;  and  this  is,  because  it  was  legal  to  compel 
him  to  answer.  {Reg.  v.  Scott,  Dears.  &  B.  41 ;  25  L.  J.  M.  G.  128  ; 
Beff.  v.  Cross,  D.  <h  B.  68.) 

And  if  a  witness  does  not  object  to  answer  in  a  case  where  he  may, 
he  voluntarily  submits  to  his  examination,  and  his  statements  made 
thereon  become  admissible  against  him  as  a  confession  in  a  subsequent 
criminal  proceeding.  {Reg.  v.  Sloggett,  Dears.  C.  G.  656  ;  25  L.  J.  M.  G. 
93.)  A  court  of  bankruptcy  is  empowered  to  examine  a  bankrupt  as 
to  certain  matters  relating  to  his  trade  and  dealings,  and  the  bankrupt 
cannot  be  compelled  to  auswer  any  question  beyond  these  matters  that 
may  tend  to  criminate  himself ;  but  if,  without  claiming  the  pi-ivilege 
of  refusing  to  answer,  the  bankrupt  on  his  examination  answer 
questions  as  to  a  matter  not  relating  to  his  trade  or  dealings,  his 
answers  may  be  read  in  evidence  against  him  on  a  subsequent  criminal 
proceeding.     (Ibid.) 

But  if  a  witness  objects  to  answer  a  question  and  claims  the  protec- 
tion of  the  court  on  the  ground  that  the  answer  would  tend  to 
criminate  himself,  and  there  appears  reasonable  ground  to  believe  that  it 
would  do  so,  he  is  not  compellable  to  auswer  ;  and  if  obliged  to  answer, 
notwithstanding  what  he  says,  it  must  be  considered  to  have  been 
obtained  by  compulsion,  and' cannot  be  given  in  evidence  against  him. 
{Re'g.  V.  Crarhett,  1  Den.  G.  G.  258,  by  nine  judges  against  six  ;  Reg.  v. 
Skeen,  Bell,  G.  G.  97  ;  28  L.  J.  M.  0.  91 ;  Reg.  v.  Robinson,  1  L.  R. 
G.  G.  R.  80  ;  36  L.  J.  M.  G.  79.) 

If  the  promise  or  menace,  &c.,  take  place  previously  to  the  prisoner's 
being  brought  before  the  magistrate,  and  the  confession  be  before  the 
magistrate,  the  court  will  in  general  refuse  to  admit  the  confession  to 
be  given  in  evidence,  ualess  it  appear  that  the  prisoner  was  undeceived 
by  the  magistrate,  and  cautioned  by  him  not  to  expect  the  favour,  or  not 
to  regard  the  menaces  held  out  to  him.  (2  East's  P.  G.  658  ;  and  see 
Rexv.  Lingate,  1  Phil.  Ev.  165.  And  see  11  &  12  Vict.  c.  42,  s.  18, 
supra,  961,  and  cases  there  cited.) 

But  where  a  defendant,  having  been  told  by  a  constable  that  he 
might  do  himself  some  good  by  confessing,  afterwards  asked  the  magis- 
trate if  it  would  benefit  him  to  confess,  and  the  magistrate  saying  he 
could  not  say  it  would,  the  defendant  then  declined  to  confess,  but 
afterwards,  when  going  to  prison,  made  a  confession  to  the  constable  ; 
the  judges  held  the  confession  to  be  admissible,  because  the  answer  of 
the  magistrate  was  sufficient  to  i-emove  any  expectation  which  the 
constable  might  have  caused.  {Rex  v.  Rosier,  1  Phil.  Ev.  105.  See 
R.  V.  Green,  5  0.  <£•  P.  312 ;  R.  v.  Richards,  5  G.  <&  P.  318 ;  R.  v. 
Howes,  6  C.  (h  P.  404.) 

A  prisoner,  while  in  custody,  made  an  information  charging  others 
with  conspiracy.  No  inducement  had  been  made.  The  information 
was  held  inadmissible  against  him  on  his  trial  for  the  conspiracy.  {B. 
V.  M'Eugh,  7  Gox,  C-  G.  48.)  As  in  this  case  the  information  seems 
to  have  been  voluntarily  given,  it  seems  difficult  to  support  it,  except 
on  the  assumption  that  the  circumstance  of  being  in  custody,  and  the 
hope  of  pardon  for  his  own  offence,  must  of  itself  operate  as  an  induce- 
ment, which  may  be  the  ground  of  the  refusal  of  certain  judges  to 
admit  evidence  of  any  statements  made  by  prisoners  in  the  nature  of 
confessions  after  being  taken  into  custody. 

A  person  charged  with  murder  made  a  confession  before  the  coroner. 
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It  appestred  that  before  te  made  this  confession,  B.,  who  was  both  a 
clergyman  and  a  magistrate,  had  had  an  interview  with  him  :  held, 
that  the  prosecutors  were  not  bound  to  call  B.  before  they  put  in  the 
confession,  but  that  it  would  be  fair  for  them  to  do  so  ;  and  that  if  the 
prosecutors  did  not  call  B.,  the  prisoner  might  call  him  before  the  con- 
fession was  made,  to  prove  that  some  inducement  was  held  out.  (Bex 
V.  Olezoes,  4  0.  eg  P.  221.)  But  according  to  Parke,  B.,  in  Beg.  v.  War- 
ringham,  (2  Den.  C.  C.  447,)  it  lies  on  the  prosecution  to  satisfy  the  judge 
that  the  confession  was  not  the  consequence  of  any  inducement  or 
threat. 

Evidence  of  any  confession  is  receivable,  unless  there  has  been  some 
inducement,  in  the  nature  of  a  promise  or  of  a  threat,  held  out  by  some 
person  in  authority  ;  [Beg.  v.  Baldry,  2  Ben.  445  ;  'i\  L.  J.M..  G.  130 ;) 
and  if  a  person  not  in  any  office  or  authority  hold  out  to  the  accused 
party  an  inducement  to  confess,  this  will  not  exclude  a  confession  made 
to  that  party.    {Beg.  v.  Taylor,  8  C.&P.  733.)    But  where  a  person,  not 
having  authority,  held  out  an  inducement  in  the  presence  of  the  prose- 
cutor's wife,  who  expressed  no  dissent,  the  confession  was  held  not  receiv- 
able.    {Rex  V.  Spencer,  7  C.dP.  776 ;  Beg.  v.  Eewett,  \C.&M.  534  ;  and 
see  R.  V.  Warringham,  21>en.  C.  0. 447,  n.)    The  wife  of  a  person  in  whose 
house  an  offence  was  committed  by  one  of  the  servants,  (the  owner  of 
the  house  not  being  the  prosecutor  or  in  any  way  engaged  in  the  pri- 
soner's apprehension,  and  the   charge  not  being  connected  with  the 
management  of  the  house),  is  not  a  person  in  authority  within  this  rule. 
And  a  married  daughter  of  the  prosecutor,  who  did  not  live  in  his  house, 
was  not  a  person  in  authority  to  hold  out  an  inducement  to  confess  to  a 
maid  servant  who  was  charged  with  arson  of  her  master's  premises.   {B, 
V.  Moore,  2  Den.  G.  G.  522;  21  L.  J.  M.  G.  199  ;  and  see  B.  v.  Sleemam,, 
1  Dears.  G.  G.  249  ;  23  L.  J.  M.  C.  19.)      And  where  one  of   two  pri- 
soners charged  with  felony  said  to  the  other  in  the  presence  of  the 
prosecutor  and  the  policeman  who  had  charged  them,  "  you  had  better 
tell  the  truth,"  and  the  other  then  confessed,  the  confession  was  held 
admissible.     (B.  v.  Parlcer,  1  L.  dk  C.  42  ;  30  L.  J.  M.  G.  144.)    But  see 
for  the  other  cases  on  this  point,  irfra,  972.     An  inducement  held  out 
in  the  presence  of  a  person  in  authority,  is  considered  the  same  as  if 
held  out  by  himself,  and,  therefore,  not  receivable.     {B.  v.  Lanqher,  Z 
G.  &  K.  225 ;  -R.  v.  Luckhurst,  1  Dears.  G.  C.  245  ;  B.  v.  Spencer,  1  G.&P. 
776  ;  B.Y.  Eewett,  1C.<&M.  534 ;  B.  v.  Gamer,  1  Den.  G.  C.  329  ,•  B.  v. 
Pountney,  7G.  SP.  302 ;  B.  v.  Warringham,  sup.)  A  confession  obtained 
from  a  servant  through  hopes  and|  threats  held  out  by  the  wife  of  the 
master  and  prosecutor,  is  inadmissible.     {B.  v.  Upchvrch,  1  Moo.  C.  G. 
465.)     The  attorney  for  the  prosecutor  is  a  person  in  authority  so  as  to 
exclude  a  confession  made  on  his  inducement.     {B.  v.  Croydon,  2  Cox, 
C.  G.  67.)    A  woman  in  custody  on  a  charge  of  murder  said  to  the 
"searcher"  of  female  prisoners,  "I  shall  be  hung— if  I  tell  the  truth 
shall  I  be  hung  ? "     The  searcher,  to  soothe  her,  said,  "  No,  nonsense, 
you  will  not  be  hung ;  who  told  you  so  ? "     A  statement  of  the  prisoner 
made  to  the  searcher  immediately  afterwards  was  held  not  admissible. 
{B.  V.  Windsor,  4F.d;F.  360.)  And  in  another  case,  where  an  innkeeper, 
to  whose  house  the  prisoner  was  taken,  held  out  an  inducement  to  him 
to  confess  in  the  constable's  hearing,  whereupon  he  made  a  confession, 
which  the  constable  was  called  to  prove,  the  evidence  was  rejected. 
(Bex  V,  Pountney,  7  G.  &  P.  302.) 

r  With  respect  to  what  shall  be  deemed  a  threat  or  promise ;  a  con- 
fession induced  by  saying,  "  unless  you  give  me  a  more  satisfactory 
account,  I  will  take  you  before  a  magistrate,"  cannot  be  received  in 
evidence.  So  also  saying  to  the  prisoner  that  it  would  be  worse  for  him 
if  he  did  not  confess,  or  that  it  would  be  better  for  him  if  he  did,  is 
sufficient  to  exclude  the  confession,  according  to  constant  experience. 
(Rex  V.  Thompson,  1  Leach,  291 ;  2  Easfg  P.  C.  659.) 
One  of  a  firm  who  employed  the  prisoner,  having  called  him  up  into 
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the  private  countrng  house  of  the  firm,  in  the  presence  of  another  of    3.  Con/es- 
the  firm  and  two  officers  of  police,  said,  "  I  think  it  ia  right  that  I  aions,  f&c,  in 
should  tell  you  that,  besides  being  in  the  presence  of  my  brother  and      generait 

myself,  you  are  in  the  presence  of  two  officers  of  police,  and  I  should  ■ ^ 

advise  you  that  to  any  question  that  may  be  put  to  you  you  will 
answer  truthfully,  so  that  if  you  have  committed  a  fault,  you  may  not 
add  to  it  by  stating  what  is  untrue,"  and  having  shown  a  letter  to  him 
which  he  denied  to  have  written,  added,  "  Take  care  ;  we  know  more 
than  you  think  we  know."  The  prisoner  thereupon  made  a  confession, 
and  it  was  held  admissible.  (Meg.  v.  Jarvis,  1  L.  B,  C.  G.  R.  96  j  37  L.  J. 
M.  O.l.)  A  constable  who  apprehended  a  prisoner,  asked  him  what 
he  had  done  with  the  tap  he  had  stolen  from  the  prosecutor's  premises  j 
and  said,  "You  had  better  not  add  a  lie  to  the  crime  of  theft : "  a  con- 
fession then  made  to  the  constable  was  held  not  receivable  in  evidence. 
{Bex  V.  Sheppard,  7  C.  &  P.  679.)  The  confession  of  a  girl,  fifteen 
years  old,  occasioned  by  many  applications  by  prosecutor's  relations 
and  neighbours,  amounting  to  threats  and  promises,  was  held  not 
receivable.  (iJ.  v.  /Simpson,  1  Moo.  0.  0.  410.)  A  policeman  asked 
the  prisoner,  a  boy  eight  or  nine  years  old,  various  questions  as  to 
his  going  to  school,  knowing  the  Lord's  Prayer,  where  he  would  go 
if  he  told  a  lie— whether  God  knew  everything.  He  then  asked 
whether  he  thought  God  knew  who  set  fire  to  the  haystack.  The 
boy  not  answering,  and  beginning  to  ci-y,  he  asked  him  if  he  could 
give  any  information  about  the  fire,  and  said  he  should  apprehend 
him  on  a  charge  of  setting  fire  to  the  haystack.  The  boy  then 
made  a  statement ;  it  was  held  inadmissible.  (B.  v,  Ba^,  3  Cg^v,  C.  0. 
209.) 

Even  if  a  confession  be  procured  by  a  threat  to  send  for  a  constable  j 
{.Beai  V.  Bichards,  5  0.  S  P.  518  ;)  or  by  saying  "  tell  me  where  the 
things  are  and  I  will  be  favourable  to  you ; ''  {B.  v.  Caas,  Id.  220,  n< ;) 
or,  "  you  had  better  tell  all  you  know  ; "  {B,  v,  Kingston,  A  C.&  P. 
387 ;)  or,  "you  had  better  tell  where  you  got  the  property;''  {B,  v. 
Dunn,  4  C.  d)  P.  543  ;)  or,  "you  had  better  split,  and  not  suffer  for  all 
of  them  ; "  (Bex  v.  Thomas,  6  G.  S  P.  353 ;)  or,  "  it  would  have  been 
better  if  you  had  told  at  first ;"  (Bem  v.  Waiheley,  6  0,4  P.  175 ;)  the 
confession  will  not  be  admissible. 

In  the  case  of  Thomas  Cass,  he  was  indicted  £^t  the  Old  Bailey,  in  the 
February  Sessions,  1784,  for  stealing  on  the  4th  of  the  same  month  an 
iron  bar,  the  property  of  Edward  Meux,  Esq.  It  was  the  bar  of  a 
window  iDelonging  to  a  public-house  in  High  Street,  Bloomsbury,  and 
the  prisoner,  on  pretence  of  drinking  a  pint  of  beer,  contrived  to  take 
it  away.  On  going  the  ensuing  evening  to  the  same  house,  the  pulDlican, 
suspecting  that  he  was  the  person  who  had  stolen  the  bar,  sent  for  a 
constable,  by  whom,  on  the  charge  given,  he  was  taken  to  the  watch- 
house,  where  he  remained  all  night.  On  the  next  morning  the  constable, 
as  he  was  taking  him  to  the  magistrates,  called  with  him  at  the  publican's 
house,  and  in  the  conversation  which  took  place,  the  publican  said,  "  I 
am  in  great  distress  about  my  irons ;  if  you  tell  me  where  they  are,  I 
will  be  favourable  to  you."  In  consequence  of  which  the  prisoner  con- 
fessed that  he  had  taken  the  property,  and  told  him  where  it  was ;  but 
there  being  no  other  evidence,  Oould,  J.,  told  the  jury  they  must  acquit 
the  prisoner ;  for  that  the  slightest  hopes  of  merey  held  out  to  a  prisoner 
to  induce  him  to  disclose  the  fact,  was  sufficient  to  invalidate  a  confes- 
sion.   (1  Leach,  328,  notis^ 

In  the  case  of  B.  v.  Jones,  (B.  &  B.  152,)  the  prosecutor  had  asked 
the  prisoner,  on  finding  him,  for  the  money  he  (the  prisoner)  had  taken 
out  of  the  prosecutor's  pocket  j  but  before  the  money  was  produced  said, 
"he  only  wanted  his  money,  and  if  the  prisoner  gave  him  that,  he 
might  go  to  the  devil,  if  he  pleased ;"  after  which,  the  prisoner  took 
eleven  shillings  and  sixpence  halfpenny  out  of  his  pocket,  and  said  it 
was  all  he  had  left  of  it ;  and  a  majority  of  the  judges  held,  that  the 
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confession  ought  not  to  have  been  received.  And  see  Bex  v.  Parratt, 
4G.SP.  570. 

"Where  a  girl,  being  apprehended  for  the  murder  of  her  child,  was 
left  by  the  constable  in  custody  of  a  woman,  who  told  her  she  had 
better  tell  the  truth,  otherwise  it  would  lie  upon  her,  and  the  man 
would  go  free,  upon  which  she  made  a  confession:  Parke,  J.,  and 
Taimton,  J.,  held  this  confession  not  receivable,  as  it  was  made  in 
consequence  of  an  inducement  held  out  to  the  prisoner  by  a  person  who 
had  her  in  custody.     {Rex  v.  Enoch,  5  G.  S  P.  535.) 

A  servant  was  charged  with  attempting  to  set  fire  to  her  master's 
house.  It  was  proved  that  the  furniture  in  two  of  the  bed-rooms  was 
on  fire,  and  a  spoon  and  other  articles  were  found  in  the  sucker  of  the 
pump.  The  master  told  the  prisoner  that  if  she  did  not  tell  the  truth 
about  the  things  found  in  the  pump,  he  would  send  for  the  constable  to 
take  her,  but  he  said  nothing  to  her  respecting  the  fire :  it  was  held, 
that  this  was  such  an  inducement  to  confess  as  would  render  inad- 
missible any  statement  that  the  prisoner  made  respecting  the  fire,  as 
the  whole  was  to  be  considered  as  one  transaction.  {Reg.  v.  Hearn,  1 
C.  <&  M.  109.) 

And  a  confession,  with  a  view,  and  under  a  hope  of  being  thereby 
permitted  to  turn  king's  evidence,  has  been  holden  inadmissible.  {Rex 
V.  Sail,  2  Leach,  559.  See  Sex  v.  Bailey,  2  Stark.  Ev.  23.)  But  the 
mere  knowledge  by  a  prisoner  of  a  handbill,  by  which  a  government 
reward  and  a  promise  of  a  pardon  are  offered  in  a  case  of  murder,  are 
not  sufficient  grounds  for  rejecting  a  confession  of  such  prisoner,  unless 
it  appear  that  the  inducements  there  held  out  were  those  which  led  the 
prisoner  to  confess.  {Reg.  v.  Boswell,  \  G.  &  M.  584.)  And  where  it 
afterwards  appeared  that  a  handbill  was  shown  to  him  by  a  constable, 
by  which  a  reward  and  free  pai-don  was  offered  to  any  but  the  person 
who  struck  the  blow,  and  the  pi-isoner  three  days  afterwards  made  a 
statement,  and  said  to  another  constable,  on  the  night  before  he  made 
the  statement,  that  he  saw  no  reason  why  he  should  suffer  for  the  crime 
of  another,  and  that  as  the  government  had  offered  a  free  pardon  to 
any  one  concerned  who  had  not  struck  the  blow,  he  would  tell  all  he 
knew  about  the  matter :  the  judge  held,  that  the  statement  so  made 
was  not  properly  receivable.     {Id.) 

A  statement  made  by  a  prisoner  (who  could  read)  to  the  governor  of 
the  gaol  in  a  room  in  which  a  handbill  was  posted  offering  a  reward 
and  pardon,  was  held  inadmissible  against  him  by  Talfoxird,  J.,  after 
consulting  Williams,  J.     {R.  v.  Blackburn,  6  Cox,  C.  C.  333.) 

A  female  servant,  being  suspected  of  stealing  money,  her  mistress, 
on  a  Monday,  told  her  that  she  would  forgive  her  if  she  told  the  truth. 
On  the  Tuesday  she  was  taken  before  a  magistrate,  and  was  discharged, 
no  one  appearing  against  her.  On  the  Wednesday  the  superintendent 
of  police  went  with  her  mistress  to  the  Bridewell,  and  told  her  in  the 
presence  of  her  mistress  that  she  "was  not  bound  to  say  anything 
unless  she  liked,  and  that  if  she  had  anything  to  say  her  mistress 
would  hear  her;"  but  the  superintendent,  not  knowing  that  her 
mistress  had  promised  to  forgive  her,  did  not  tell  her  that  if  she  made 
a  statement  it  might  be  given  in  evidence  against  her.  The  prisoner 
made  a  statement :  it  was  held  that  this  statement  was  not  receivable 
in  evidence,  as  the  promise  of  the  mistress  must  be  considered  as  still 
operating  on  the  prisoner's  mind  at  the  time  of  the  statement,  but  that, 
if  the  mistress  had  not  been  then  present,  it  might  have  been  otherwise. 
{Reg.  V.  Hewett,  1  0.  <£■  M.  534.) 

A.  being  in  the  custody  of  a  constable  on  a  charge  of  felony,  was 
taken  by  him  to  an  inn,  where  the  innkeeper,  in  the  hearing  of  the 
constable,  held  out  an  inducement  to  A.  to  confess,  and  A.,  in  the 
hearing  of  the  constable,  made  a  confession  to  the  innkeeper,  which,  at 
the  trial,  the  constable  was  called  to  prove :  held,  that  this  confession 
was  not  receivable  in  evidence.    {Rex  v.  Pountney,  7.  C.  &  P.  302.) 


S.  III. J 


aiottfeggion. 


969 


To  exclude  a  confession  made  under  the  influence  of  a  promise  or      3.  Confes- 
threat,  the  promise  or  threat  must  be  of  a  description  which  may  be  sions,  Sc,  in 


presumed  to  have  such  an  effect  on  the  mind  of  the  defendant,  as  to 
induce  him  to  confess :  and  therefore  an  exhortation,  admonition, 
promise,  or  threat,  proceeding  at  a  prior  time  from  some  one  who  has 
no  concern  in  the  apprehension,  prosecution,  or  examination  of  the 
prisoner,  but  interferes  without  any  authority,  will  not  be  sufficient  to 
render  a  confession  inadmissible.  {Bex  v.  Rowe,  R.  &  R.  153  ;  R.  v. 
Hardwick,  1  Phil.  Ev.  105  ;  Rex  v.  Gibbons,  1  0.  S  P.  97  ;  R.  v. 
Tylerild.  \'iSi ;  Rex  v.  Clewes,  i  C.  S  P.  221  ;  Rex  v.  Thomas,  T  C.<&P. 
345.) 

It  has  been  laid  down  as  a  universal  rule  that  an  exhortation  to 
speak  the  truth  ought  not  to  exclude  a  confession  ;  (JB.  v.  Moore,  2  Den. 
a  a  522 ;  R.  V.  Parker,  L.  &  G.  42 ;  30  L.  J.  M.  0.  144,  S.  G. ;  R.  v. 
I^emam,,  Dears.  G.  G.  249  ;  R.  y.  Holmes,  \  G.  <&  K.  247  ;  R.  v.  Gowrt, 
7  G.  &  P.  486  ;)  but  where  a  prisoner  is  told,  "  it  will  be  better  for 
him  to  speak  the  truth,"  his  confession  has  Iseen  held  inadmissible. 
{R.  V.  Garner,  1  Den.  G.  G.  329  ;  18  L.  J.  M.  C.\;  R.  v.  Bald/ry,  2  Den. 
G.  C.  430 ;  R.  v.  Collier,  3  Cox,  57  ;  R.  v.  Miller,  id.  507  ;  but 'see  R.  v. 
Parker,  supra. )  But  it  would  seem  to  be  a  question  for  the  judge  at  the 
trial  to  decide  whether  the  words  used,  or  manner  employed,  were 
such  as  to  impart  an  exhortation  merely,  or  an  inducement  to  confess  ; 
{Beg.  V.  Garner,  ubi  sup. ;)  and  it  would  seem  that  the  judge  would 
require  to  be  satisfied  affirmatively  by  the  prosecution  that  the  con- 
fession had  not  been  obtained  by  improper  means.  {Rec/.  v.  Warringham, 
2  Den.  446,  per  Parke,  B.) 

A  simple  caution  to  the  accused  to  "  tell  the  truth,"  if  he  says  any 
thing,  is  not  sufficient  to  prevent  the  statement  made  being  given  in 
evidence ;  {R.  v.  Court,  7  G.  &  P.  486  ;  R.  v.  Holmes,  \  G.  &  K.  248  ; 
Reg.  v.  Baldry,  2  Dea.  G.  C.  442  ;  21  L.  J.  M.  C.  130;)  but  where  the 
admonition  to  speak  the  truth  has  been  coupled  with  any  expression 
imparting  that  it  would  be  better  for  him  to  do  so,  the  confession  is 
not  receivable.  {Reg.  v.  Garner,  1  Den.  G.  G.  329 ;  Beg.  y.  Bcddri/,  2 
Den.  G.  C.  442  ;  21  L.J.M.  C.  130.) 

A  police  constable  who  apprehended  a  man  on  a  charge  of  murder, 
after  telling  him  the  nature  of  the  charge  against  him,  said,  "he  need 
not  say  anything  to  criminate  himself ;  what  he  did  say  would  be 
taken  down  and  used  as  evidence  against  him."  The  confession  made 
by  the  prisoner  thereupon  was  held  admissible  in  evidence,  as  those 
words  could  not  be  taken  to  imply  either  a  threat  or  a  promise.  {R.  v. 
Baldry,  2  Den.  G.  G.  430 ;  and  see  B.  v.  Chambers,  3  Gux,  C.  C.  92  ; 
B.  V.  AUwood,  5  Cox,  C.  C.  322.) 

A  prisoner  was  told  by  the  person  who  apprehended  her  that  "  a 
very  serious  oath  had  been  made  against  her,"  and  she  then  made  a 
statement  which  was  received  in  evidence.  {B.  v.  Long,  Q  C.  &  P. 
179.) 

A  prisoner  in  custody  for  concealment  of  birth  was  asked  by  a 
doctor  whether  she  had  not  recently  had  a  child,  and  he  added  that  if 
she  refused  to  tell  he  would  examine  her  person.  The  prisoner  then 
confessed  she  had.  The  confession  was  received  in  evidence  on  the 
ground  that  the  doctor  was  endeavouring  to  ascertain  a  fact  within  his 
own  province,  and  not  inconsistent  with  the  prisoner's  innocence. 
{R.  v.  Cain,  1  Cr.  S  Dix.  C.  C.  37.) 

A  confession  made  in  consequence  of  questions  put  by  the  officer  who 
had  charge  of  the  prisoner,  a  boy  about  fourteen  years  of  age,  on  a 
charge  of  felony,  and  when  he  had  no  food  for  nearly  a  day,  but 
obtained  without  threat  or  promise,  was  held  admissible.  {R.  v. 
Thornton,  R.  &  M.  G.  G.  27.) 

A  prisoner  was  charged  with  stealing  a  guinea  and  two  promissory 
notes ;  the  prosecutor  told  him  that  it  would  be  better  for  him  to  con- 
fess.    It  was  held,  that  after  this  admonition,  the  prosecutor  might  be 
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3.  Confes'     allowed  to  prove  that  the  priaoner  brought  him  a  guinea  and  a  five 
sioni,  &c.,  in  pound  note,  which  he  gave  up  to  the  prosecutor  as  the  guinea  and  one 
genercU.       of  the  notes  that  had  been  stolen  from  him,    (fiex  v,  Griffin,  B,  &  M, 
151.) 

If  a  prisoner,  who  is  committed  on  a  chai'ge  of  felony,  ask  the  turn- 
key of  the  gaol  to  put  a  letter  into  the  post,  addressed  to  the  prisoner's 
father,  and  the  turnkey  promises  to  do  so,  and  instead  of  that,  on 
receiving  the  letter,  he  conveys  it  to  the  visiting  magistrates  of  the  gaol, 
who  forward  it  to  the  prosecutor,  this  letter  is  evidence  against  the 
prisoner,  notwithstanding  the  manner  in  which  it  was  obtained,  (ij, 
v.  Derrington,  2  C.  <&  P.  418.) 

A.  was  in  custody  on  a  charge  of  murder,  B.,  a  fellow  prisoner,  said 
to  him,  "  I  wish  you  would  tell  me  how  you  murdered  the  boy— pray 
split."  A.  replied,  "  Will  you  be  upon  your  oath  not  to  mention  what 
I  tell  you."  B.  went  upon  his  oath  that  he  would  not  tell.  A.  then 
made  a  statement:  which  was  held  evidence,  as  this  was  not  such  an 
inducement  to  confess  as  would  render  the  statement  inadmissible. 
{B,  V.  Shaw,  QO.&P.  372.) 

,  Where,  on  a  prisoner  being  brought  before  a  magistrate  on  a  charge 
of  foi'gery,  the  prosecutor  said,  in  the  hearing  of  the  prisoner,  that  he 
considered  the  prisoner  as  a  tool  of  G, ;  and  the  magistrate  then  told 
the  prisoner  to  be  sure  to  tell  the  truth ;  upon  this  the  prisoner  made  a 
statement ;  this  statement  was  held  receivable  in  evidence,  {ft.  v. 
Court,  1  C.SP.  486.) 

A  witness  stated,  that  a  prisoner  charged  with  felony  asked  him  if 
he  had  better  confess  :  and  the  witness  replied,  that  he  had  better  not 
confess,  but  that  the  prisoner  might  say  what  he  had  to  say  to  him,  for 
it  should  go  no  further.  The  prisoner  made  a  statement ;  aud  it  was 
held  receivable  in  evidence  on  the  trial.  (iJ.  v,  Thomas,  7  G,  S  P. 
345.) 

An  inducement  by  the  prosecutor  to  one  of  two  prisoners  will  not 
exclude  the  reception  in  evidence  of  a  confession  immediately  made  by 
the  other,  though  the  inducement  was  made  in  his  presence,  (iJ,  v. 
Jacobs,  4  Coo;,  G.  G.  54.) 

The  effect  of  an  inducement  may  be  done  away  with  by  lapse  of  time 
between  the  inducement  and  the  confession,    (ij,  v.  Guild,  5  Hoist,  163.) 

Where  a  .person,  who  made  a  confession  to  a  constable  in  con- 
sequence of  a  promise  held  out,  was  taken  before  a  magistrate,  who, 
knowing  what  had  taken  place,  cautioned  the  prisoner  against  making 
any  confession  before  him,  but  the  prisoner,  notwithstanding,  did  make 
a  confession  to  the  magistrate :  this  second  confession  was  held  receiv- 
able in  evidence  on  the  trial  of  the  prisoner,  though  it  did  not  appear 
that  the  magistrate  told  the  prisoner  that  his  first  confession  would 
have  no  efieet,  and  he  therefore  might  have  acted  imder  an  impression 
that,  having  once  acknowledeed  his  guilt,  it  was  too  late  to  retract, 
{Bex  V.  Howes,  6  O.  S  P.  404.) 

A  prisoner  charged  with  felony,  being  in  custody,  handcuffed,  in  the 
house  of  the  prosecutor,  after  a  conversation  with  the  prosecutor  and 
another  person,  in  which  he  was  told  that  they  would  do  all  they  could 
for  him,  said,  "  If  the  handcuffs  are  taken  off,  I  will  tell  you  where  I 
put  the  property :"  this  statement  was  considered  receivable  in  evidence, 
and  was  not  objectionable  either  as  a  confession  made  under  a 
promise,  or  a  statement  obtained  by  duress,  {Rem  v,  Oreen,  Q  C.  (&  P. 
665.) 

In  another  case,  where  A.  and  his  wife  were  separately  in  custody  on 
a  charge  of  receiving  stolen  property^  a  person  who  was  in  the  room 
with  A.  said,  "  I  hope  you  will  tell,  because  Mrs,  G,  (the  prosecutrix) 
can  ill  afford  to  lose  the  money ;"  and  the  constable  then  said,  "  If  you 
will  tell  where  the  property  is,  you  shall  see  your  wife :"  a  statement 
made  by  A.  afterwards  was  held  admissible  in  evidence,  {Rex  v,  Voyd, 
6  C.SP.  393.) 
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The  inducement  to  render  the  confession  inadmissible  must  refer  to  a 
temporal  benefit ;  for  hopes  which  are  referable  to  a  future  state  merely 
are  not  within  the  principle  which  excludes  confessions  obtained  by 

improper  influence.    A  prisoner,  committed  on  a  charge  of  murder,    — - — 

sent  for  the  chaplain  of  the  gaol  to  pray  with  him.  The  chaplain  told 
him  that,  as  the  minister  of  God,  he  ought  to  warn  him  not  to  add  sin 
to  sin  by  attempting  to  dissemble  with  God,  and  that  it  would  be 
important  for  him  to  confess  his  sins  before  God,  and  to  repair,  as  far 
as  he  could,  any  injury  he  had  done.  The  chaplain  stated  that  he  con- 
sidered he  had  made  a  great  impression,  and  that  he  told  the  prisoner 
he  did  not  wish  him  to  confess  to  him.  There  were  two  interviews ; 
and  the  chaplain  said  he  was  almost  sure  that  he  always  used  the  terms 
confessing  his  sins  before  God,  but  was  not  quite  positive  that  he 
mentioned  the  words  "before  God  "  every  time.  After  this  the  prisoner 
sent  for  the  gaoler,  who  warned  him  not  to  tell  him  any  thing  but  what 
he  wished  to  be  repeated  to  the  magistrates.  The  prisoner  then  made  a 
confession.  After  this  the  prisoner  sent  for  the  mayor,  who  said, 
'  Before  you  say  any  thing  I  must  apprize  you,  (as  I  have  done  several 
times,)  that  it  will  be  probably  given  in  evidence  against  .you  ;  you  are 
therefore  to  exercise  your  own  discretion,  and  say  little  or  nothing,  as 
you  think  best ;  and  if  you  have  changed  your  mind  and  don't  choose 
to  say  any  thing,  I  will  retire,  and  shall  not  feel  at  all  angry  at  your 
having  brought  me  down."  The  prisoner  made  another  confession, 
which  was  taken  down  and  read  over,  and  he  admitted  its  correctness, 
but  he  could  not  sign  it,  as  his  hand  shook  so  much.  These  confessions 
were  objected  to  by  the  prisoner's  counsel,  but,  after  judgment,  the 
twelve  judges  held  that  they  were  rightly  received.  (J?,  v.  Oilham, 
B.  &  M.  0.  a  186  ;  Oar.  C.  L.  61.) 

A  female  servant  in  custody  of  a  policeman  on  a  charge  of  setting 
fire  to  her  master's  premises,  expressed  a  wish  to  change  her  clothes, 
and  the  policeman  giving  her  to  understand  she  must  remain  in  custody, 
gave  her  into  the  care  of  a  married  daughter  of  the  master,  who  did 
not  live  in  the  house.  The  daughter  took  her  apart,  and  said  to  her, 
"  I  am  sorry  for  you;  you  ought  to  have  known  better.  Tell  me  the 
truth  whether  you  did  it  or  no."  The  servant  said,  "  I  am  innocent." 
The  daughter  replied,  "  Do  not  run  your  soul  into  more  sin,  but  tell  the 
truth."  The  prisoner  thereupon  confessed,  and  the  confession  was  held 
admissible.     {Reg.  v.  iSleeman,  Dears.  0^  0.  249 ;  23  L.  J.  M.  0.  19.) 

It  is  no  objection  to  the  admissibility  of  a  confession  that  it  was  Elicited  by 
elicited  by  questions,  if  no  undue  influence  be  used,  (B.  v.  Ellis,  IB.SM.  cLuesUons. 
432 ;  B.  V.  Thornton,  B.  S  M.  27,)  or  was  in  answer  to.questions  by  the 
magistrate  ;  (Jiex  v.  Bartlett,  7  C.  S  P.  832 ;)  and  declarations  of  a 
defendant,  though  made  as  a  witness  before  a  committee  of  the  House 
of  Commons,  and  under  compulsory  process,  were  holden  by  Abbott, 
0.  J.,  in  B.  V.  Merceron,  (2  iStark  366,)  to  be  admissible  against  the 
defendant,  upon  an  indictment  for  corruptly  granting  licenses  to  public- 
houses.     (See  JR.  V.  Oilham,  B.  S  M.  203.) 

But  a  statement  of  a  prisoner  in  answer  to  questions  put  to  him  by  a 
magistrate,  without  any  previous  caution,  is  not  admissible  in  evidence 
against  him.    (iJ.  v.  Pettit,  4t  Cox,  C.  O.  164.) 

A  prisoner  charged  with  concealment  of  birth,  having  been  cautioned 
by  the  magistrate  in  the  usual  manner,  and  having  stated  that  she  had 
nothing  to  say,  was  asked  what  she  had  done  with  the  body  of  the 
chUd ;  her  statement  in  answer  was  held  not  admissible,  nor  would  the 
judge  allow  a  witness  to  be  asked  whether  in  consequence  of  such  state- 
ment he  did  a  particular  thing.    {B.  v.  Berriman,  6  Cox,  C.  O.  388.) 

An  admission  by  a  prisoner  in  answer  to  questions  by  a  police  officer, 
with  an  admonition  to  "  tell  all  about  it,"  &c.,  was  held  inadmissible. 
{B.  V.  Oheverton,  2  F.  dj  F.  833.) 

A.,  a  prisoner  charged  with  murder,  was  visited  by  B.,  who  was  both 
a  magistrate  and  a  clergyman ;  B.  told  him  that  if  he  was  not  the 
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3.  Confes-      person  who  struck  the  fatal  blow,  and  he  would  tell  all  that  he  knew,  he 

sions  So.   in   (B-)  would  use  his  endeavours  and  influence  to  prevent  any  thing  from 

generaV       happening  to  him,  and  that  if  he  (A.)  did  not  make  a  disclosure,  some 

one  else  would  probably  do  so.    After  this,  B.  wrote  to  the  secretary 

of  state,  who  returned  an  answer  that  mercy  could  not  be  extended  to 
A.,  which  answer  was  communicated  by  B.  to  A.  After  this  A.  sent 
for  the  coroner,  and  wished  to  make  a  statement.  The  coroner  told 
him  if  he  did  so  it  would  be  iised  as  evidence  against  him.  The 
prisoner  made  a  confession  :  held,  that  this  confession  was  admissible. 
{jr.  v.  Clewes,  AG.&P.  221.) 

Where  it  appeared  that  the  prisoner,  on  being  taken  into  custody, 
had  been  told  by  a  person  who  came  to  assist  the  constable  that  it  would 
be  better  for  him  to  confess,  but  that,  on  his  being  examined  before  the 
committing  magistrate  on  the  following  day,  he  was  frequently  cautioned 
by  the  magistrate  to  say  nothing  against  himself ;  a  confession  under 
these  circumstances  before  the  magistrate  was  held  to  be  clearly  admis- 
sible. {R.  V.  Lingate,  1  Phil.  Ev.  7th  edit.  115  ;  R.  v.  Eardwiok,  id.; 
li.  V.  Rosier,  id. ;  Stark,  on  Eii.  Part  IV.  2350.) 

But  where  .a  girl  was  charged  with  administering  poison  with  intent 
to  murder,  the  surgeon  said  to  her,  "You  are  under  suspicion  of  this, 
and  you  had  better  tell  all  you  know  ;"  and  after  this  she  made  a  state- 
ment to  the  surgeon;  Parke,  J.,  after  having  conferred  with  Littledale, 
J.,  held  that  evidence  of  this  statement  was  not  admissible.  {R.  v. 
Kingston,  4  0.<&  P.  387.) 

At  the  trial  of  a  servant  for  attempting  to  poison  her  mistress,  a 
medical  man,  having  denied  that  he  had  held  out  any  inducement  to  the 
prisoner  to  confess,  gave  evidence  of  a  confession  without  which  the 
prisoner  could  not  have  been  convicted.  Evidence  was  then  given  that 
before  she  made  her  confession,  he  had  said  to  her  in  the  presence  of 
her  mistress,  "It  will  be  better  for  you  to  tell  the  truth."  The 
medical  man  was  recalled,  but  did  not  admit  this,  though  he  stated  that 
he  had  no  recollection  of  it,  and  the  judge  left  the  evidence,  including 
the  confession,  to  the  jury,  and  reported  that  if  the  evidence  had  been 
given  in  the  first  instance  he  should  have  excluded  the  confession.  It 
was  held  that  as  the  evidence  showed  that  an  inducement  had  been 
held  out,  and  therefore  the  statement  was  not  voluntary,  the  judge 
ought  to  have  struck  it  out  of  his  notes,  and  that  the  conviction  was 
wrong.     {Reg.  v.  Garner,  1  Dea.  G.  0.  329 ;  18  L.  J.  M.  C.  1.) 

It  is  no  objection  to  the  admissibility  of  a  confession,  that  it  was 
made  under  a  mistaken  supposition  that  some  of  the  defendant's 
accomplices  were  in  custody,  even  though  it  were  created  by  artifice, 
with  a  view  to  obtain  the  confession.  (JRex  v.  Bailee/,  1  PAil.  Ev. 
104) 

A  statement,  made  by  a  prisoner  when  he  is  drunk,  is  receivable  in 
evidence ;  and  semble,  that  if  a  constable  gave  him  liquor  to  make  him 
so,  in  the  hope  of  his  saying  something,  that  will  not  render  his  state- 
ment inadmissible,  but  it  will  be  matter  of  observation  for  the  judge  in 
his  summing  up.    {B.  v.  Spilshury,  T  G.  S  P.  187.) 

What  a  prisoner  is  overheard  to  say  to  his  wife,  or  even  what  he  is 
overheard  to  say  to  himself,  is  receivable  in  evidence  against  him  on  a 
charge  of  felony :  it  is,  however,  a  species  of  evidence  to  be  acted  on 
with  caution,  as  it  is  very  liable  to  be  unintentionally  misrepresented 
by  the  witnesses.     (iJ.  v.  Simons,  6  G.&  P.  540.) 

If  a  prisoner,  when  examined  before  a  magistrate,  say  that  the 
deposition  of  F.  T.  is  true,  the  deposition  of  P.  T.  may  be  read  at  the 
trial  as  a  part  of  the  prisoner's  statement,  although  F.  T.  has  been 
examined  at  the  trial  as  a  witness  for  the  prosecution.  (R.  v.  John, 
1  G.SP.  324.) 

But  if  two  prisoners  be  taken  before  a  magistrate  on  a  charge  of 
felony,  what  the  first  prisoner  says  in  his  statement  before  the  magis- 
trate cannot  be  given  in  evidence  against  the  second  prisoner,  because, 
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■when  before  the  magistrate,  the  second  prisoner  is  only  called  upon  to 
answer  the  statements  in  the  depositiins  taken  on  oath,  and  not  what 
any  other  prisoner  may  have  said  in  his  examination.  {Reg.  v. 
Swi/nnerton,  1  Car.  &  M.  593.) 

Where  the  prisoner  made  his  defence  before  the  committing  magis- 
trate, and  on  his  trial  he  relied  on  matter  of  excuse,  wholly  repugnant 
to  his  former  statement ;  that  former  statement  had  not  been  given  in 
evidence  in  the  case  for  the  prosecution,  and  therefore  the  court  would 
not  allow  it  to  be  read  afterwards,  to  contradict  the  defence  set  up  on 
the  trial.     {Reg.  v.  Powell,  1  C.  S  M.  500.) 

But. in  a  later  case  a  prisoner's  statement  before  the  magistrate  was  put 
in  in  reply  to  evidence  given  for  him  at  the  trial.  {R.  v.  White,  2  Cox, 
C.  C.  192.) 

The  only  questions  in  these  cases  are — was  any  promise  of  favour,  or 
any  menace  or  undue  terror  made  use  of,  to  induce  the  prisoner  to 
confess? — and  if  so,  was  the  prisoner  induced  by  such  promise  or 
menace,  &c.,  to  make  the  confession  attempted  to  be  given  in  evidence, 
or  was  such  promise  or  menace  operating  on  his  mind  when  he  made 
it?  If  the  judge  be  of  opinion  in  the  affirmative  upon  both  these 
questions,  he  will  reject  the  evidence.  If,  on  the  contrary,  it  appear  to 
him  from  circumstances,  that  although  such  promises  or  menaces  wei-e 
holden  out,  they  did  not  operate  upon  the  mind  of  the  prisoner,  but 
that  his  confession  was  voluntary  notwithstanding,  and  he  was  not 
biassed  by  such  impressions  in  making  it,  the  judge  will  admit  the 
evidence.     {Jer.  Arch.  C.  L.  9th  edit.  120.) 

If  a  confession  be  obtained  by  undue  meanfe,  nothing  the  prisoner 
afterwards  says,  under  the  influence  of  having  made  that  confession, 
can  be  received.     {R.  v.  Sarah  Nute,  1  Burn's  J.  24th  edit.  688.) 

In  R.  V.  Jenkins,  {R.  <k  R.  492,)  it  was  held,  that  if  a  confession  be 
improperly  obtained,  it  is  a  ground  for  excluding  evidence,  not  only  of 
the  confession,  but  of  any  act  done  by  the  prisoner  in  consequence 
towards  discovering  the  property. 

But  although  a  confession  may  not  be  receivable  in  evidence,  yet  any 
discovery  that  takes  place  in  consequence  of  such  confession  will  be 
admitted  as  a  substantive  fact :  as  if  a  man  by  promise  of  favour  be 
induced  to  confess  that  he  knowingly  received  certain  stolen  goods,  and 
that  they  are  in  such  a  room  in  his  house,  and  the  goods  be  found  there 
accordingly,  although  the  confession  itself  cannot  in  that  case  be  given 
in  evidence,  yet  it  may  be  proved  that  in  consequence  of  something  the 
witness  heard  from  the  defendant,  he  found  the  goods  in  question  in 
the  defendant's  house.  {R.  v.  Lockhart,  2  East's  P.  C.  658  ;  1  Leach, 
430 ;  and  see  1  Leach,  300,  n.,  and  301,  n.) 

And  if  in  the  course  of  an  inadmissible  confession  a  clue  is  given  to 
other  evidence  which  will  prove  the  case,  such  latter  evidence  is 
admissible.  {R.  v.  Leatham,  8  Cox,  C.  C.  498  ;  and  see  R.  v.  Gould,  9 
C.  &  P.  364 ;  R.  v.  Berriman,  6  Cox,  C.  C.  388 ;  R.  v.  Harris,  R.  &  M. 
C.  G.  R.  338.) 

A  confession  is  not  inadmissible  from  being  made  during  an  exami- 
nation on  a  different  charge  from  that  which  is  being  investigated. 
{R.  V.  Pomeroy,  1  Cox,  C.  C.  231.) 

A  second  confession,  if  made  under  the  same  improper  influence  as 
the  first,  is  not  receivable  in  evidence  ;  {R.  v.  Meyndl,  2  Lew.  122 ;) 
but  it  is  not  necessarily  inadmissible.  {R.  v.  Cheverton,  ^  F.  &  F.  833  ; 
see  R.  V.  Sherrington,  Lew.  C.  C.  123  ;  R.  v.  Bell,  quoted,  Joy,  71.) 
A  confession  obtained  from  a  person  in  illegal  custody  is  inadmissible. 
R.  V.  Aekroyd,  1  Lew.  49.) 

And  it  would  seem  that  declarations  of  the  defendant  accompanying 
the  acts  may  be  received  in  evidence,  even  though  the  confession  itself 
may  be  inadmissible.     {R.  v.  Oriffin,  R.  &  R.  151.) 

It  is  fully  settled,  that  whenever  a  person's  confession  is  made  use  of 
agwst  him,  it  must  all  be  taken  together,  and  not  by  parcels.     If 
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3.  Confes-     the  confession  be  not  in  writing,  the  whole  of  what  the  prisoner  said 

sions,  Sc,  in   must  be  fully  stated,  although  it  may  happen  that  some  part  of  it  eon- 

general.        cams  other  prisoners  who  are  tried  on  the  same  indictment ;  in  such 

case  it  is  not  possible  to  make  any  selection,  for  until  the  evidence  has 

been  heard  it  cannot  be  known  what  it  is,  or  to  whom  it  relates,  and 
all  that  can  be  done  is  to  direct  the  jury  not  to  take  into  their  con- 
sideration such  parts  as  affect  the  other  prisoners.  But  a  distinction 
might  perhaps  be  made  in  this  respect,  in  case  the  confession  has  been 
reduced  into  writing,  if  that  part  which  relates  to  the  other  prisoners 
is  capable  of  being  separated  and  detached  from  the  rest,  and  can  be 
omitted  without  affecting  in  any  degree  the  prisoner's  narrative  against 
himself.  (2  Sawk.  o.  46,  ss.  42,  43,  44 ;  4  Taunt.  245  ;  and  see  the 
Queen's  ease,  2S.  SB.  294.) 

If  there  be  proof  of  recent  possession  of  stolen  property,  and  the 
prosecutor  give  in  evidence  a  declaration  in  which  the  prisoner  asserted 
that  he  bought  the  goods  of  A.  B.,  the  prosecutor  having  made  the 
prisoner's  declaration  evidence,  it  must  be  taken  as  true  until  it  is  contra- 
dicted ;  but  if  there  be  other  evidence  to  falsify  it,  the  judge  will  leave 
both  the  prisoner's  declaration  and  the  evidence  contradicting  it  to  the 
jury  for  their  consideration.    (_R.  v.  Jones,  2  0.  S  P.  129.) 

In  a  case  in  which  a  party's  declaration  had  been  given  in  evidence 
against  him,  Abbott,  C.  J.,  left  the  whole  conversation  to  the  jury,  to 
consider  whether  the  facts  asserted  by  the  party  in  his  own  favour 
were  not  true,  as  well  as  those  against  him.  (Cited  in  R.  do  M.  G.  N.  P. 
258  ;  Smith  v.  Blandy,id.) 

If  a  prisoner,  in  a  confession  made  before  a  coroner  which  is  taken 
down  in  writing,  mention  the  names  of  two  other  persons  who  are 
also  charged  with  the  same  offence,  the  confession  when  read  in 
evidence  must  be  read  with  these  names  in  it,  just  as  it  is,  and  the 
officer  of  the  court  must  not  say  "another  person"  and  a  "third 
person,''  instead  of  reading  the  names.  (iJ.  v.  Clewes,  A  0.  &  P.  221 ; 
B.  V.  Jones,  ifiL.  217.) 

If  a  prisoner  charged  with  murder  say  in  his  confession,  which  is 
read  in  evidence  against  him,  that  he  was  present  at  the  murder,  but 
took  no  part  in  the  commission  of  it,  this  is  evidence  for  him  as  well  as 
against  him  ;  but  the  judge  will  not  direct  an  acquittal,  as  the  jury  may 
believe  one  part  of  the  confession  and  disbelieve  another ;  however,  if 
it  is  meant  to  be  charged  that  the  prisoner  did  more  than  is  stated  in 
the  confession,  there  ought  to  be  some  evidence  to  show  that.  (ii.  v. 
Clems,  iC.&P.  221.) 

How  far  evidence  Sow  far  Evidence  against  Accomplioes.] — The  confession  of  the 
against  acoom-  defendant  himself,  whether  taken  on  an  examination  before  justices  of 
plices,  Sic.  ^^g  peace  in  pui'suance  of  the  statute  of  11  &  12  Vict.  c.  42,  upon  a 

bailment  or  commitment  for  felony  or  misdemeanour,  or  in  discourse 
with  private  persons,  is  allowed  to  be  given  in  evidence  against  the 
party  confessing,  but  not  against  others,  (2  Hawk  c.  46,  s.  3 ;  Hale, 
585.) 

It  is  not  evidence  against  his  accomplices,  although  he  charge  his 
accomplice  in  his  hearing,  and  the  accomplice  do  not  deny  it.  {B.  v. 
Ammy,  3  Stark.  33  ;  1  Phil.  Evid.  7th  edit.  116  ;  Beg.  v.  Swinnerton, 
iG.dcM.  593,  ante,  973.) 

The  better  opinion  is  that  a  confession  of  the  principal  felon  is  not 
admissible  as  against  the  receiver  of  the  stolen  goods  to  prove  even  the 
commission  of  the  felony.  {B.  v.  Turner,  1  Moo,  0.  G.  347 ;  sed  per 
contra,  B.  v.  Blick,  4:C.S  P.  377  ;  B.  v.  Cox,  \  P.  S  F.  90.)  And  it 
would  seem  that  the  conviction  of  the  principal  felon,  whether  upon 
his  own  confession  or  after  trial,  is  not  evidence  against  the  receiver  of 
the  commission  of  the  principal  felony,  as  being  res  inter  alios  acta. 
(iJ.  V.  Turner,  ubi  sup. ;  per  contra,  B.  v.  Blick,  ubi  sup.) 
In  Tinkler's  case,  the  dying  declarations  of  an  accomplice  were  holden 
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by  the  judges  to  be  good  evidence  against  tbe  principal ;   and  the       1.  What 
majority  of  the  judges  were  of  opinion  that  this  evidence  would  of    amounts  to. 

itself  be  sufficient  to  convict,  although  the  testimony  of  the  accomplice,   

if  living,  would  not,  unless  corroborated  by  other  evidence.  (1  East, 
P.  G.  354.)  Also,  in  cases  of  conspiracy,  and  of  high  treason  in  com- 
passing the  Queen's  death,  &c.,  any  thing  said  or  written  by  one  of  the 
accomplices,  not  as  a  confession  simply,  but  for  the  purpose  of  further- 
ing the  common  design,  is  admissible  evidence  against  the  others. 
(See  B.  V.  Watson,  2  Stwrk.  140,  141 ;  R.  v.  SaUer,  5  Esp.  125  ;  R.  v. 
Stone,  6  T.  B.  527.) 

Proof  of  Gonfession.2— In  a  Nimmal  ease,  the  judge  will  not  allow  Proof  of 
the  case  to  be  tried  upon  admissions  made  by  the  attornies  on  both  confession, 
sides,  nor  unless  they  be  made  at  the  trial  by  the  defendant  or  his  coun- 
sel. {Reff.  V.  ThornUll,  8  C.  &  P.  575.) 

Admissions  or  confessions  to  other  persons  than  magistrates,  if  in 
writing,  are  proved  as  any  other  written  instrument ;  if  by  parol,  they 
are  proved  by  parol  evidence  of  some  person  who  heard  them.  {Jer. 
Arch.  C.  L.  9th  edit.  122.) 

In  all  cases  of  high  treason,  a  confession  in  open  court  precludes  the  in  treaaon. 
necessity  of  proving  the  treason  by  witnesses.  (1  Edw.  VI.  c.  12,  s.  22  ; 
•  5  &  6  Edw.  YI.  c.  n,  s.  12  ;  7  &  8  Will.  III.  c.  3,  s.  2 ;  Fost.  241.)  In 
treason  the  confession  of  an  overt  act,  upon  an  examination  before  a 
magistrate,  or  other  person  having  authority  for  that  purpose,  if  proved 
at  the  trial  by  two  witnesses,  is  sufficient  to  convict  the  defendant ; 
(jB.  v.  Fra7ic%s,.\  East,  P.  0.  133,  n. ;  Fost.  243  ;)  but  evidence  of  a  con- 
fession to  a  person  not  having  such  authority,  although  proved  by  two 
or  more  witnesses,  can  only  be  received  in  corroboration  of  the  other 
evidence  in  the  case ;  and  the  treason  must  still  be  proved  by  two 
witnesses  notwithstanding.  {B.  v.  Willis,  8  St.  Tr.  250,  255  ;  and  see 
Fosl.  243.) 

This,  however,  must  be  considered  as  having  reference  only  to  con- 
fessions given  in  evidence  as  proof  of  the  offence  charged  in  the  indict- 
ment ;  but  a  confession  before  a  magistrate  or  other  person  may  be 
given  in  evidence  to  prove  a  collateral  fact,  as,  for  instance,  that  the 
defendant  is  a  natural-born  subject,  {B.  v.  Vaughan,  5  St.  Tr.  25  ;  B.  v. 
Smith,  Fost.  242,)  or  the  like,  and  may  be  proved  by  one  witness,  as  in 
ordinary  cases.     (Arch.  0.  L.  10th  ed.  217.) 

As  to  proof  of  confessions  before  magistrates  when  taken  on  the 
examination  of  the  party,  see  ante,  962. 


I.  What  amounts  to,  975, 
II.  Prosecution  and  Indictment  for,  980. 

III.  Evidence  of,  987. 

IV.  How  punishable,  991. 
V.  Form,  992. 


I.  212ftf)at  amotmts  to. 

(conspiracy  is  when  two  or  more  combine  together  to  execute  '^i^at  it  is. 
some  act  for  the  purpose  of  injuring  a  third  person  or  the  public. 
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1.  What 
amounts  to. 
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[8.  I. 


By  the  common 
law. 


Charges  need  not 
be  false  where 
the  conspiracy  is 
to  prefer 
indictment  or 
information. 


By  statute. 


The  offence  of  conispiraey  is  more  difficult  to  be  ascertained  precisely 
than  any  other  for  which  indictment  lies ;  and  is  indeed  rather  to  be 
considered  as  governed  by  positive  decisions  than  by  any  consistent 
and  intelligible  principles  of  law.  It  consists,  according  to  all  the 
authorities,  not  in  the  accomplishment  of  any  unlawful  or  injurious 
purpose,  nor  in  any  one  act  moving  towards  that  purpose ;  but  in  the 
actual  concert  and  agreement  of  two  or  more  persons  to  effect  some- 
thing, which,  beinff  so  concerted  and  agreed,  the  law  regards  as  the 
object  of  an  indictable  conspiracy.  There  are  two  classes  of  cases  in 
which  the  criminality  of  such  agreement  is  perfectly  intelligible  and 
obvious:  1.  Where  the  object  proposed  would,  if  accomplished,  be  a 
criminal  offence  in  all  parties  acting  in  it.  2.  Where,  though  the 
ultimate  object  may  be  lawful,  the  means  by  which  the  parties,  con- 
spirators, propose  to  effect  their  purpose  necessarily  involve  in  them 
an  indictable  offence.  Of  the  first  kind  are  conspiring  to  commit  a 
felony — conspiring  to.  obtain  money  under  false  pretences — conspiring 
to  suborn  or  abstract  a  witness — whei  «the  object,  if  carried  into  effect, 
would  be  a  substantive  offence,  and  where  therefore  concert  is  indict- 
able as  an  act  in  itself  tending  to  produce  it.  Of  the  second  kind  is  a 
conspiracy  to  support  a  cause,  in  itself  just,  by  false  testimony;  and  the 
same  principle  would  apply  here ;  for  whether  the  concerted  offence  be 
the  end  or  the  means,  it  is  equally  an  offence,  which,  if  consummated, 
would  subject  the  offenders  to  the  visitation  of  criminal  justice.  But  it 
is  not  easy  to  understand  on  what  principle  conspiracies  have  been 
holden  indictable,  where  neither  the  end  nor  the  means  are,  in  them- 
selves, regarded  by  the  law  as  criminal,  however  reprehensible  in  point 
of  morals.  Mere  concert  is  not  in  itself  a  crime ;  for  associations  to 
prosecute  felons,  and  even  to  put  laws  in  force  against  political  offend- 
ers, have  been  holden  legal.  (R.  v.  Murray  and  others,  tried  before 
Abbott,  C.  J.,  at  Guildhall,  1823.)  If  then  there  be  no  indictable 
offence  in  the  object,  no  indictable  offence  in  the  means,  and  no  indict- 
able offence  in  the  concert,  in  what  part  of  the  conduct  of  the  con- 
spirators is  the  offence  to  be  found  ?  Can  several  circumstances,  each 
perfectly  lawful,  make  up  an  unlawful  act  1  And  yet  such  is  the 
general  language  held  on  this  subject,  that  at  one  time  the  immorality 
of  the  object  is  relied  on  ;  at  another  the  evidence  of  the  means ;  while  at 
all  times  the  concert  is  stated  to  be  the  essence  of  the  charge,  and  yet 
that  concert,  independent  of  an  illegal  object  or  illegal  means,  is 
admitted  to  be  blameless.    {Dick.  Sees.  ed.  TaLfourd,  334.) 

1.  By  the  common  law  there  can  be  no  doubt  but  that  all  con- 
federacies whatsoever  wrongfully  to  prejudice  a  third  person  or  the 
public  are  highly  criminal ;  i^eg.  v.  Kenrick,  5  Q.  B.  61 ;  12  L.  J.  M.  0. 
135  ;)  as  where  divers  persons  confederate  together  by  indirect  means 
to  impoverish  a  third  person,  or  falsely  and  maliciously  to  charge  a 
man  with  being  the  reputed  father  of  a  bastard  child,  or  to  maintain 
one  another  in  a  matter  whether  it  be  true  or  false.  (1  Hawk. 
c.  72,  s.  2.) 

It  is  a  misdemeanour  to  conspire  to  prefer  an  indictment  for  the 
purpose  of  extorting  money,  whether  the  charge  be  or  be  not  false. 
{Beg.  V.  Hollingherry,  4:  B.  S  C.  329.)  In  that  case  the  jury  found  the 
defendant  guilty  of  conspiring  to  indict  one  A.  B.  for  keeping  a  gaming 
house  for  the  purpose  of  extorting  money,  but  not  to  indict  him  falsely 
a  motion  in  arrest  of  judgment  was  made  on  the  ground  that  the 
finding  of  the  jury  had  negatived  the  charge  as  laid  in  the  indictment, 
viz.,  that  the  defendant  conspired  falsely  to  indict  A.  B.,  but  the  rule 
was  refused  on  the  ground  that  an  offence  had  been  sufficiently 
proved. 

2.  And  conspiracy  by  statute  is  as  follows ;  "  Conspirators  be  they 
that  do  confeder  or  bind  themselves  by  oath,  covenant,  or  other 
alliance,  that  every  of  them  shall  aid  and  bear  the  other  falsely  and 
maliciously  to  indict,  or  cause  to  indict,  or  falsely  to  move  or  maintain 
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pleas;  and  such  as  retain  men  in  the  country  with  liveries  or  fees  for  to        1.  yVhat 
maintain  their  malicious  enterprises ;  and  this  extendeth  as  well  to  the     amounts  to. 

takers  as  to  the  givers :  and  stewards  and  bailiffs  of  great  lords,  which    

by  their  office  or  power  undertake  to  bear  or  maintain  quarrels,  pleas, 
or  debates,  that  concern  other  parties  than  such  as  touch  the  estate  of 
their  loi'ds  or  themselves."  (33  Edw.  1.  st.  2.)  As  to  conspiracies 
among  workmen,  see  6  Geo.  IV.  c.  129,  and  22  Vict.  c.  34,  "  Servants,^' 
Vol.  V. 

From  this  definition  of  conspii'ators,  it  seems  clearly  to  follow, 
contrary  to  the  opinion  of  Lord  Coke,  that  not  only  those  who  actually 
cause  an  innocent  man  to  be  indicted,  and  also  to  be  tried  upon  the 
indictment,  whereupon  he  is  lawfully  acquitted,  are  properly  con- 
spirators, but  that  those  also  are  guilty  of  this  offence  who  barely 
conspire  to  indict  a  man  falsely  and  maliciously,  whether  they  do  any 
act  in  prosecution  of  such  conspiracy  or  not.  (1  Hawk.  c.  27,  s.  2;  Reg. 
V.  Best,  2  Ld.  Raym.  1169.) 

A  conspiracy  to  injure  the  reputation  of  an  individual  by  indicting 
or  preferring  a  complaint  before  a  magistrate,  though  no  indictment  or 
complaint  be  preferred,  is  indictable ;  {R.  v.  Parsons,  1  Bl.  Rep.  392  ;) 
and  this  though  the  offence  intended  to  be  charged  was  not  cognizable 
in  the  temporal  courts.    (1  Salh.  174.) 

But  an  action  will  not  lie  for  the  conspiracy  unless  it  be  put  in  Action  for. 
execution;  for  in  such  case  the  damage  is  the  ground  of  the  action. 
(Saville  V.  Roberts,  1  Zd.  Raym.  378). 

It  is  an  indictable  offence  to  conspire  by  unlawful  means  to 
accomplish  a  lawful  object,  per  JSrle,  J.,  in  Reg.  v.  Carlisle.  (1  Dears. 
G.  C.  341 ;  23  Z.  J.  M.  C.  109.)  Where  two  defendants  conspired  by 
falsely  representing  to  the  vendor  of  a  horse  that  it  was  unsound  and  a 
roarer,  and  that  the  vendee  had  been  obliged  to  sell  it  for  a  much  less 
sum  than  the  purchase-money,  to  induce  the  vendor  to  take  such  less 
sum  in  payment  for  the  horse,  it  was  held  that,  although  the  payment 
of  such  smaller  sum  was  no  satisfaction  of  the  larger  sum,  and  payment 
in  fuU  by  the  vendor  might  still  be  enforced,  yet  as  it  was  not  necessary 
that  the  fraud  should  be  successful,  the  charge  came  within  the 
definition  of  a  conspiracy,  and  the  conviction  was  affirmed.  (Reg.  v. 
Carlisle,  ubi  sup.) 

The  third  count  of  an  indictment  to  obtain  money  under  false  pre- 
tences, charged  the  offence  in  general  terms  as  a  conspiracy  to  cheat  the 
prosecutor  of  his  money,  without  setting  out  the  false  pretences.  The 
evidence  was,  that  the  prosecutor  was  told  by  the  defendant  that  the 
horses  in  question  had  been  the  property  of  a  lady  deceased,  and  were 
then  the  property  of  her  sister,  and  never  had  been  the  property  of  a 
horse-dealer,  &c.,  all  these  statements  being  false,  and  the  defend- 
ants knowing  that  nothing  but  a  belief  of  their  truth  would  have 
induced  the  prosecutor  to  make  the  purchase.  The  conspiracy  was 
proved :  it  was  held,  that  this  count  was  sufBcient,  and  that  it  charged 
an  indictable  offence.  {Reg.  v.  Kenrick,  5  Q.  B.  49  ;  12  Z.  J.  M.  C.  135.) 

In  another  case  it  was  considered,  that  an  agreement  by  brokers, 
before  a  sale  by  auction,  that  one  only  should  bid  for  each  article  sold, 
and  that  all  articles  thus  bought  by  any  of  them  should  be  sold  amongst 
themselves  at  a  fair  price,  and  the  difference  between  the  auction  price 
and  the  fair  price  divided  amongst  them,  is  indictable  as  a  conspiracy. 
(Zevi  V.  Levi,  QC.&  P.  239.) 

Combining  together  by  unlawful  means  or  devices  to  marry  a  girl  to  instances  of 

get  her  fortune  amounts  to  a  conspiracy,  and  is  indictable.     (3  Ves.  S  B.  conspiracy 
?7Q\  *     '     .'  against  indivi- 

'■''^l-  .  ,  .  duals. 

A  conspiracy  to  procure  a  marriage  with  a  minor  by  a  license 
obtained  by  a  false  oath  is  indictable.  (R.  v.  SerjeatU,  R.  &  M.  N.  P.  R. 
352). 

Conspiring  to  seduce  a  girl  is  indictable.  {R.  v.  Lord  Orey  and 
others,  3  8t.  Tr.  519). 
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Conspiring  to 
poach. 


To  prosecute 
felous 


To  liisa  and  con- 
demn play. 


To  fabricate 
sliares  in  a  com- 
pany. 


Conspiracy  to 
clieat  creditors. 


Bankers  pub- 
lishing false 
Mance  sheets. 

Conspii'acy  to 
cheat  by  false 
statements  of  the 
profits  of  a  trade. 


A  conspiracy  to  procure  by  "  false  pretences,  false  representations,  and 
other  fraudulent  means,",  a  child  of  the  age  of  fifteen  years  to  have 
illicit  carnal  connection  with  a  man  is  an  indictable  offence,  and  is 
sufficiently  charged  in  the  above  terms.  {Becf.  v.  Mean,  2  Den.  G.  C.  79  ; 
20  L.  J.  M.  0.  59). 

If  a  man  and  woman  marry  in  the  name  of  another,  for  the  purpose 
of  raising  a  specious  title  to  the  estate  of  the  person  whose  name  is 
assumed,  it  is  a  conspiracy.     (iJ.  v.  Bobinson  and  Taylor,  1  Leach,  37.) 

It  is  indictabie  to  conspire  for  the  purpose  of  bringing  about  the 
marriage  of  paupers,  in  order  to  burthen  a  parish  with  the  maintenance 
of  both,  if  it  were  accomplished  by  threats,  force,  or  other  unfair  or  un- 
lawful means,  otherwise. not.  {B.  v.  Seward,  3  N.S  M.  657;  1  A.<&E. 
706 ;  and  see  B.  v.  Tarrant,  and  B.  v.  Fowler,  1  Easl^s  P.  C.  461, 
post,  984.) 

A  conspiracy  to  procure  a  marriage  between  poor-  persons  of  different 
parishes,  for  the  purpose  of  exonerating  the  parish  of  the  woman,  and 
charging  the  other  parish,  is  not  an  indictable  offence,  unless  the 
parties  were  unwilling  to  marry,  or  some  forcible  or  fraudulent  means 
of  bringing  about  the  marriage  were  resorted  to.  A  conspiracy  to 
exonerate  from  the  prospective  burthen  of  maintaining  a  pauper,  not  at 
the  time  actually  chargeable,  and  to  throw  the  burthen  upon  another 
parish,  by  means  not  in  themselves  vmlawful,  is  not  indictable.  In 
such  an  indictment,  a  statement  that  the  woman  was  a  poor  unmarried 
woman  with  child  is  not  equivalent  to  a  statement  of  actual  charge- 
ability.     {B.  V.  8ewa/rd,  Z  N.  S  M.  557;  1  A.  <h  E.  706.) 

It  seems  an  indictment  lies  for  conspiracy  to  cheat  and  defraud  a 
man  by  selling  him  an  unsound  horse.  (B.  v.  Gill,  2  B.  S  A.  204 ; 
Beff.  V.  Bowlands,  2  Den.  C.  G.  364 ;  21  L.  J.  M.  G.  81.) 

An  indictment  lies  for  conspiring  to  commit  a  civil  trespass  on  a 
preserve  to  take  game,  effected  in  the  night,  and  with  destructive  weai- 
pons.  {Beg.  y.  Rowlands,  2  Den.  G.  G.  364 ;  21  L.  J.  M.  C.  81,  over- 
ruling B.  V.  Turner,  13  East,  228,  which  decided  the  contrary.) 

An  agreement  between  individuals  to  support  each  other  in  aU 
undertakings,  lawful  or  unlawful,  is  illegal.     (9  Go.  56.) 

But  associations  to  prosecute  felons,  and  even  to  put  laws  in  force 
against  political  offenders,  are  lawful.  {B.  v.  Murray  and  others,  cor. 
Abbott,  C.  J.,  Guildhall,  1823.)  And  two  or  more  persons  may  consult 
and  agree  to  prosecute  a  person  who  is  guilty,  or  against  whom  there 
are  reasonable  grounds  of  suspicion,  without  being  liable  to  this  offence. 
{R.  V.  Best,  1  Scdk.  174 ;  2  Ld.  Raym.  1167.) 

An  agreement  amongst  several  to  hiss  and  condemn  a  play,  &e.,  is 
indictable.  {Clifford  v.  Brandon,  2  Gamp.  358.)  See  a  declaration  on 
the  case  in  an  action  for  such  a  conspiracy,  and  the  law,  in  Gregory  v. 
Duke  of  Brunswick,  6  U.  (b  O.  953  ;  13  L.  J.  G.  P.  34. 

A  conspiracy  to  deprive  a  man  of  an  office  under  an  illegal  trading 
company,  is  not  indictable.  {B.  v.  Stratton,  1  Gamp.  649,  n.)  But  it  is 
illegal  to  conspire  to  impoverish  a  man  so  as  to  prevent  him  from 
carrying  on  his  trade.     {R.  v.  Eedes,  1  Lea.  274.) 

But  an  indictment  for  a  conspiracy  to  fabricate  false  shares  in  a  joint- 
stock  company,  and  sell  them  as  good  shares,  may  be  sustained,  although 
such  company  may  not  be  well  constituted.  {B.  v.  Mott,  2  G.  tS;  P. 
521.) 

A  conspiracy  by  trader*  to  defeat  their  creditors  by  disposing  of  their 
goods  in  contemplation  of  bankruptcy,  is  indictable  at  common  law. 
{Beg.  V.  Hall,  \F.<hF.  33.) 

So  if  bankers  conspire  to  deceive  and  defraud  their  shareholders 
by  publishing  false  balance  sheets,  they  are  indictable.  {Beg.  v.  Esdaile, 
IF.&F.  213.) 

Where  the  prisoners  conspired  to  cheat  A.  by  making  false  represen- 
tations as  to  the  amount  of  the  profits  of  a  business  carried  on  by  one  of 
them,  and  thereby  induced  A.  to  enter  into  partnership  with  one  of 
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them  :  it  was  held  that  they  were  liable  to  be  indicted  for  the  con-       1.  What 
spiracy,  although  no  action  might  lie  for  the  false  representation,  as  it    amounts  to. 

was  not  in  writing  so  as  to  satisfy  the  9  Geo.  IV.  c.  14,  s.  16.    {Becf.  v.   

Timothy,  \  F.  &  F.  39.) 

A  conspiracy  to  injure  public  trade,  to  effect  public  health,  to  violate  Agaiast  the 
public  policy,  or  to  insult  public  justice,  or  the  like,  is  indictable,  piibllo. 
Thus  it  is  an  indictable  offence  to  conspire  on  a  particular  day  by  false 
rumours  to  raise  the  price  of  the  government  funds,  with  intent  to 
injure  the  suWects  who  should  purchase  on  that  day ;  (iJ.  v.  Be  Beren- 
ger,  3  M.  <h  8.  67;)  for,  as  there  observed  by  Lord  Elknhorough,  C.  J., 
the  purpose  itself  is  mischievous  ;  it  strikes  at  the  price  of  a  vendible 
commodity  in  the  market,  and  if  it  gives  it  a  fictitious  price,  by  means 
of  false  rumours,  it  is  a  fraud  levelled  against  all  the  public,  for  it  is 
against  all  such  as  may  possibly  have  anything  to  do  with  the  funds  on 
that  day.  And  it  was  held  in  the  same  case,  that  an  indictment  for 
such  an  offence  need  not  specify  the  particular  persons  who  purchased 
as  the  persons  intended  to  be  injured,  for  the  conspiracy  is  the  thing 
which  constitutes  the  crime ;  and  it  is  sufficient  if  the  indictment  state 
the  conspiracy  as  it  existed  at  the  time  when  the  crime  was  complete. 
And  it  was  said  that  it  was  not  necessary,  in  order  to  constitute  this 
an  offence,  that  it  should  be  prejudicial  to  the  public  in  its  aggregate 
capacity,  or  to  all  the  king's  subjects,  but  it  is  enough  i£  it  be  prejudicial 
to  a  class  of  the  subjects. 

A  conspiracy  by  persons  to  cause  themselves  to  be  reputed  men  of 
property,  in  order  to  defraud  tradesmen,  is  indictable.  (iJ.  v.  Roherts 
&  al.  1  Oampb.  399.) 

So  is  a  conspiracy  to  defraud  the  public  by  issuing  and  negotiating 
bills  in  the  name  of  a  fictitious  and  pretending  banking  firm.  {JR.  v. 
Eevey  &  al.  2  East's  P.  0.  868.) 

A  conspiracy  by  magistrates  to  present  a  false  certificate  that  a  road 
under  indictment  is  in  repair,  is  iadiotable.  (JR.  v.  Mawhey,  6  T.  B. 
619,  638.) 

So  is  a^conspiracy  to  prevent  a  prosecution  for  a  felony  ;  (14  Yes.  65  ;) 
or  for  a  misdemeanour  ;  {Reg.  v.  Ramp,  6  Cox,  C.  0. 167  ;)  or  to  get  rid 
of  an  infoHnation  then  pending.     {Boberts  v.  Boherts,  2  J3.  &  A.  367.) 

A  conspiracy  by  a  bail  with  others  to  procure  security  from  the 
person  bailed  by  falsely  representing  two  persons  to  be  officers  of  the 
court  who  would  take  her  to  gaol  unless  she  gave  such  security,  was 
deemed  by  Lyndhurst,  G.  B.,  to  be  a  conspiracy  for  which  the  bail,  and 
those  acting  in  concert  with  her,  might  be  indicted.  {Bloomjield  v. 
Blake,  Q  G.  &  P.  75.) 

So  is  a  conspiracy  to  commit  a  felony  or  misdemeanour.  (iJ.  v.  PoU- 
man,  2  Camph.  229  ;  B.  v.  Boherts,  1  Garwpb.  399.) 

A  conspiracy  to  obtain  money  as  a  reward  for  procuring  from  the 
Lords  of  the  Treasury  the  appointment  of  a  person  to  an  office  in  the 
customs,  is  a  misdemeanour.  {B.  v.  Pollman  2  Oampb.  229  ;  and  this 
before  49  Geo.  III.  c.  126.) 

So  where  several  persons  conspired  to  procure  others  to  rob  one  of 
them,  in  order,  by  convicting  the  robber,  to  obtain  the  reward  then 
given  by  statute  in  such  a  case,  and  the  party  who  accordingly  com- 
mitted the  robbery  was  afterwards  convicted  and  actually  executed ; 
these  persons  were  indicted  for  the  conspiracy,  and  convicted.  (B.  v. 
Macdaniel  S  al.,  1  Lea.  45  ;  Fost.  130.) 

Journeymen  confederating  and  refusing  to  work  for  certain  wages, 
may  be  indicted  for  a  conspiracy,  notwithstanding  the  statvites  which 
regulate  their  work  and  wages  do  not  direct  this  mode  of  prosecution  ; 
for  the  offence  consists  in  conspiring,  and  not  in  the  refusal,  and  all 
conspiracies  are  illegal,  although  the  subject-matter  of  them  may  be 
lawful.  {B.  V.  Journeymen  Tailors  of  Cambridge,  8  Mod.  11  ;  B.  v. 
Edwards,  id.  320  ;  and  B.  v.  Hilbers,  2  Chitt.  B.  163  :  and  see  further, 
post,  981,  and  Vol.  V.,  tit.  "Servants.") 
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No  act  need  be 
done. 
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How  many  must 
be  concerned  in. 


Husband  and; 
wife  guilty  of. 


A  conspiring  to  sell  unwholesome  provisions  is  indictable.  {R.  v. 
Maoarty,  2  Ld.  Baym.  1179.) 

To  complete  the  offence  of  conspiracy  to  do  an  unlawful  act,  no  act 
need  be  done  in  consequence  thereof.  A  bare  conspiracy  to  do  a  lawful 
act  to  an  unlawful  end  is  a  crime.  Suppose  there  is  a  conspiracy  to  let 
lands  of  \Ql.  a-year  value  to  a  poor  man,  in  order  to  get  him  a  settle- 
ment, or  to  make  a  certificate  man  a  parish  offic^,  or  a  conspiracy  to 
send  a  woman  big  of  a  bastard  child  into  another  parish  to  be  delivered 
there,  and  so  to  charge  that  parish  with  the  child ;  certainly  these  are 
crimes  indictahle.  (Per.  cur.  JR.  v.  Edwards  and  others,  8  Mod.  321 ; 
and  see  £.  v.  Farsons,  1  Bla.  Rep.  392  ;  B.  v.  Seward,  3  N.  &  M.  667; 
\A.&E.  706.) 

One  person  alone  cannot  be  guilty  of  a  conspiracy,  (1  Hawh  c.  72, 
s.  8  ;  Beg.  v.  Hilbers,  2  OMtt.  R.  163,)  but  one  person  may  be  prosecuted 
for  having  conspired  with  others,  and  may  be  tried  and  convicted  alone, 
if  the  others  escape  or  die  before  the  time  of  trial,  or  the  finding  of  the 
bill.  {R.  V.  Kinnersley,  1  Stra.  193;  R.  v.  Niccolls,  2  Stra.  1227.) 
And  if  all  but  one  be  acquitted,  and  it  is  not  stated  as  a  conspiracy 
with  certain  persons  unknown,  the  conviction  of  a  single  defendant  will 
be  invalid  and  no  judgment  can  be  passed  on  him.  (Poph.  202 ;  R.  v. 
Scott,  3  Burr.  1262  ;  R.  v.  Sudhury,  12  Mod.  262;  1  Satok.  c.  27,  s.  8.)  But 
if  an  action  on  the  case  in  nature  of  a  conspiracy  be  brought  against 
several  persons,  and  all  but  one  be  acquitted,  yet  judgment  may  be 
given  against  that  one  only.     (1  Hawh,  c.  27,  s.  8.) 

And  where  two  conspire  and  one  dies,  the  survivor  may  still  be 
indicted  for  the  conspiracy.  (iJ.  v.  Niccolls,  2  Stra.  1227;  13  East, 
412,  n.)  So  when  one  dies  after  pleading  not  guilty,  the  other  may  be 
tried  alone.     {Reg.  v.  Kenrick,  5  Q.  B.  49  ;  12  Z.  J.M.  0.  135.) 

And  even  where  the  other  defendant  has  pleaded  and  is  alive,  but  has 
not  been  tried,  a  verdict  of  guilty  of  conspiring  with  him  may  be  sus- 
tained, and  judgment  given  on  it,  although  it  is  possible  he  may  be 
afterwards  acquitted.     (B.  v.  Coohe,  5  B.  &  0.  638 ;  7  D.  <&  B.  672.) 

If  a  conspiracy  be  formed  and  a  person  joins  it  afterwards,  he  is 
equally  guilty  with  the  original  conspirators.  {Reg.  v.  Murphy,  8 
C.  &  P.  297.) 

A  husband  and  wife  alone  cannot  be  indicted  for  a  conspiracy, 
because  they  are  esteemed  but  as  one  person  in  law.  (1  Havik.  c.  27,  s.  8.) 

But  in  the  case  of  R.  v.  Cope  and  others,  (1  Stra.  144))  the  husband  and 
wife  and  servants  were  indicted  for  a  conspiracy  to  ruin  the  trade  of 
the  prosecutor,  who  was  the  King's  card  maker.  The  evidence  against 
them  was,  that  they  had  at  several  times  given  money  to  the  prosecu- 
tor's apprentices  to  put  grease  into  the  paste,  which  had  spoiled  the 
cards.  But  there  was  no  account  given  that  ever  more  than  one  at  a 
time  was  present,  though  it  was  proved  they  had  all  given  money  in 
their  turns.  It  was  objected  that  this  could  not  be  a  conspiracy ;  for 
several  persons  might  do  the  same  thing,  without  having  any  pi'evious 
communication  with  each  other.  But  it  was  ruled,  that  the  defendants 
being  all  of  a  family,  and  concerned  in  making  of  cai-ds,  it  would 
amovmt  to  evidence  of  a  conspiracy.    And  see  further  post,  987. 


II.  ^roiswutiott  anti  Intiictmcnt  for,  anti  Cttal  of. 

Modes  of  In  the  case  of  a  conspiracy  to  indict  a  person  of  a  crime,  or  carry  on 

proceeding  for.  any  other  malicious  prosecution  against  him,  his  remedy  is  by  action  on 
the  case,  or  else  by  indictment ;  (see  5  East,  582  ;)  or  sometimes  he  may 
move  the  Court  of  Queen's  Bench  for  and  obtain  a  criminal  information 
against  the  offenders,  but  then  he  will  generally  be  compelled  to 
abandon  any  civil  remedy.  {R.  v.  Fielding,  2  Burr.  719  ;  iJ.  v.  Sparrow, 
2  T.  R,  198.)    To  sustain  an  action  on  the  case  some  actual  damage 
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must  be  sustained.    (Saville  v.  Roberts,  1  Ld.  Raym.  378.    See  Oregon/    2.  Prosecu- 
V.  Duke  of  Brunswick,  1  Car.    £•  K.    24.)      The  most  usual  course,       iionfor. 

especially  where  pecuniary  compensation  is  not  the  object,  is  to  indict  

the  parties.     (See  5  East,  582.) 

Indictment!] — The  venue  should  be  laid  in  the  county  where  the  Indictment, 
conspiracy  took  place.     {Reg.  v.  Best,  1  Salk.  174  ;  2  Ld.  Raym.  1167.) 
It  seems  it  may  be  laid  in  the  county  in  which  an  act  was  done  by  any 
one  of  the  conspirators  in  furtherance  of  their  common  design.     {B,  v. 
Brisac,  4  East,  164.) 

It  is  usual  to  set  out  the  overt  acts,  that  is  to  say,  those  acts  which  Venue  as  to 
may  have  been  done  by  any  one  or  more  of  the  conspirators,  in  pur-  ^^'''ns  ont  overt 
suance  of  the  conspiracy,  and  in  order  to  effect  the  common  purpose  of 
it ;  but  this  is  not  absolutely  requisite  if  the  indictment  charge  what  is 
in  itself  an  unlawful  conspiracy.  {R.  v.  Seward,  1  A.  S  JS.  706 ;  3  N. 
S  M.  567  ;  and  see  B.  v.  Gill,  2  B.  S  A.  204  ;  1  East,  P.  C.  461.)  "  The 
indictment  ought  to  show  that  the  conspiracy  was  for  an  unlawful  pur- 
pose, or  to  effect  a  lawful  purpose  by  unlawful  means."  (Per  Denman, 
C.  J.,  in  R.  V.  Seward,  Z  N.  &  M.  5Q\  ;  1  A.  &  E.  713.) 

If  the  indictment  lay  the  offencS  to  be  an  unlawful  conspiracy,  show-  For  an  unlawful 
ing  the  facts  to  constitute  it  such,  this,  whether  it  be  to  charge  a  man  '"{'''"'SV^^'^ ""' 
with  criminal  act's,  or  such  only  as  may  affect  his  reputation,  is  fully  means.  ■ 
sufficient.     The  several  charges  in  the  indictment  are  not  to  be  con- 
sidered as  distinct  and  separate  counts,  but  as  one  and  the  same  united 
and  continued  offence,  pursued  through  its  different  stages.     {R.  v. 
Bispal,_  1  Bla.  Rep.  368.) 

An  indictment  against  several  persons  for  conspiring  together,  "  6y 
indirect  means,"  to  prevent  one  H.  B.  from  exercising  the  trade  of  a 
tailor,  was  held  good,  without  stating  the  mode.  The  illegal  combi- 
nation is  the  gist  of  the  offence,  and  it  is  enough  to  state  the  conspiracy 
and  the  object.     (B.  v.  Eccles  and  others,  1  Leach,  274  ;  13  East,  230,  n.) 

An  indictment  charging  that  the  defendants  conspired  "  by  divers 
false  pretences,  and  subtle  means  and  devices,  to  obtain  and  acquire 
to  themselves  of  and  from  P.  D.  and  G.  D.  divers  large  sums  of 
money  of  the  respective  monies  of  the  said  P.  D.  and  G.  D.,  and  to 
cheat  and  defraud  them  respectively  thereof,"  was  held  sufficient ;  for 
the  gist  of  the  offence  being  the  conspiracy,  if  that  fact  and  its  object 
be  stated,  the  particular  means  and  devices  need  not  be  set  out.  {B. 
V.  Gill  and  another,  2  B.  &  A.  204.) 

But  in  a  later  case  it  was,  it  seems,  considered  that  an  indictment 
stating  merely  that  the  defendants  conspired  "by  false,  artful,  and 
deceitful  stratagems  and  contrivances,  as  much  as  in  them  lay,  to 
injure,  oppress,  aggrieve,  and  impoverish"  the  jsrosecutor,  was  too 
general  and  indefinite.     (R.  v.  Biers.  3  iV^.  cS  >/._475  ;  I  A.  S  E.  327.) 

But  in  a  more  recent  case  an  indictment,  which  charged  a  conspiracy 
by  "  divers  false  pretences  and  indirect  means  "  to  cheat  and  defraud, 
was  held  good.  (Begf.  v.  Gomperts,  9  Q.  B.  824;  16  L.  J.  Q.  B.,  121.) 
And  in  that  case  the  court  expressly  approved  of  and  followed  Beg. 
V.  Gill,  {uhi  sup) 

A  count,  which  alleged  that  the  defendants  unlawfully,  fraudulently, 
and  deceitfully  did  conspire,  &c.,  to  cheat  and  defraud  the  prosecutor 
of  his  goods  and  chattels,  was  held  good.  {Sydserff  v.  Beg.  11  Q.  B. 
245.)  The  count  was  objected  as  too  general,  and  it  was  said  that 
R.  V.  Biers  had  overruled  B.  v.  Gill;  but  the  court  said  that  it  appeared 
distinctly  from  Beg.  v.  Gompertz,  {uhi  sup.,)  that  R  v.  Biers  has  never 
been  considered  by  the  Court  of  Queen's  Bench  as  overruling  B.  v. 
Gill.  {Sydserff  Y.  Beg.)  And  a  count  charging  a  conspiracy  by  divers 
false  pretences  against  the  form  of  the  statute,  made  to  defraud  one 
J.  B.  of  his  monies,  was  held  good,  and  sufficiently  alleged  a  conspiracy 
to  obtain  goods  by  false  pretences.  {Latham  v.  Reg.,  5  B.  cfc  S.  635  ; 
33  L.  J.  M.  a  197.) 
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A  count  of  an  indictment  -which  charged  that  the  defendants  un- 
lawfully and  fraudulently  combined,  &c.,  "  by  divers  unlawful  and 
fraudulent  devices  and  contrivances,  and  by  divers  false  pretences,"  to 
obtain  the  prosecutor's  money,  and  to  cheat  and  defraud  him,  would 
have  been  good  if  the  words  "  by  false  pretences  "  had  been  omitted  ; 
(per  Channell,  B.,  Reff.  v.  Hudson,  Bell  G.  0.  267  ;  29  L.  J.  M.  C.  1455;) 
and  the  expression  "by  false  pretences"  there  used  is  not -to  be  con- 
strued in  the  technical  sense  applicable  to  the  offence  of  obtaining 
money  by  false  pretences.  Though  it  is  part  of  the  conspiracy  to 
induce  the  man  who  is  cheated  to  think  that  he  is  cheating  some  one 
else,  and  to  make  him  the  biter  bitten,  it  does  not  prevent  those  who 
use  that  device  from  being  liable  to  a  conviction  for  conspiracy.  {Reg. 
v.  Hudson,  uhi  sup.) 

The  6  Geo.  IV.,  c.  129,  made  it  an  offence  to  force  workmen  to 
depart  from  their  employment  by  "molesting,"  by  "threats,"  by 
"intimidating,"  by  "obstructing,"  and  it  was  held  that  an  indict- 
ment for  a  conspiracy  to  violate  that  Act,  which  employed  the  words 
of  the  statute,  need  not  set  out  the  means  by  which  the  molestation, 
intimidation,  or  obstruction  was  effected  ;  and  Lord  Comyphell  says  : — 
"  The  words  of  the  statute  having  been  employed  upon  which  a  legis- 
lative meaning  has  been  stamped,  this  being  an  indictment  at  common 
law  for  a  conspiracy  to  violate  an  Act  of  Parliameiit,  it  is  enough  to 
use  the  words  of  the  statute."  (Reg.  v.  Rowlands,  2  Den.  G.  C.  364  ; 
21  L.  J.  M.  G.  81.     See  further  tit.  "Servants;'  Vol.  V.) 

When  the  object  of  the  combination  is  to  indict  the  prosecutor,  it  is 
not  necessary  to  show  with  what  particular  offence  it  was  intended  to 
charge  him,  but  it  will  suflnce  to  say  that  they  conspired  "  to  indict 
him  of  a  crime  punishable  by  the  laws  of  this  kingdom,"  and  then  it 
may  be  alleged  that  they,  according  to  the  conspiracy,  did  falsely 
indict  him.  (JR.  v,  Spragg,  2  Burr.  993.)  In  such  a  case,  there  is  no 
occasion  to  aver  the  innocence  of  the  party  injured,  if  the  conspiracy  be 
laid  falsely  ;  for  he  will  be  presumed  guiltless  until  the  contrary 
appears.     {R.  v.  Best,  1  Salk.  174 ;  R.  v.  Kinnersley,  1  Stra.  193.) 

So,  in  an  indictment  for  conspiring  to  pervert  the  cause  of  justice  by 
producing  a  false  certificate  of  justices  of  peace  that  a  road  indicted  was 
in  repair,  in  order  to  influence  the  judgment  of  the  court,  it  is  not 
necessary  to  allege  that  the  defendants  knew  the  certificate  to  be  false ; 
it  is  sufficient  that  they  agreed  to  certify  the  fact  as  true,  without 
knowing  it  to  be  so.     {R.  v.  Mawbey,  6  T.  R.  619.) 

An  indictment  for  a  conspiracy  "  to  defraud  J.  W.  of  divers  goods, 
and  in  pursuance  of  the  conspiracy  defrauding  him  of  divers  goods,  to 
wit,  of  the  value  of  one  hundred  pounds"  is  good,  without  specifying 
such  goods  ;  (1  Ghit.  Rep.  698  ;)  and  the  court  in  such  case  would  not, 
it  would  seem,  call  upon  the  prosecutor  to  deliver  a  particular  of  such 
goods ;  {Id.S)  and  an  indictment  for  conspii-acy  to  defraud  divers  per- 
sons seems  sufficient,  without  stating  their  names.  (iJ.  v.  De  Berenger, 
ZM.&S.  75  ;  sed  vide  supra,  R.  v.  Biers,  I  A.  &  E.  337  ;  Z  N.&  M. 
475.) 

AJi  indictment  for  a  conspiracy  to  obtain  goods  by  false  pretences  is 
bad  if  it  does  not  state  to  whom  the  goods  belonged.  And  an  averment 
that  the  defendants  conspired  by  false  pretences  to  obtain  goods  from 
A .,  and  in  pursuance  of  such  conspiracy  fraudulently  did  obtain  the  goods 
from  A.,  and  did  cheat  and  defraud  A.  thereof,  to  the  great  damage  of 
A.,  does  not  sufficiently  state  that  the  goods  were  A.'s  goods.  (Reg.  v. 
Parker,  2  (?.  (^  Z».  709 ;  11  L.  J.  M.  C.  102.  See  Reg.  v.  Bullock,  1  Dears. 
0.  C.  653  ;  25  L.  J.  M.  G.  92.) 

A  count  for  conspiring  to  deceive  and  defraud  divers  of  her  Majesty's 
subjects  who  should  bargain  with  defendants  for  the  sale  of  goods,  of 
great  quantities  of  such  goods,  without  making  payment,  remuneration, 
or  satisfaction  for  the  same,  with  intent  to  obtain  profit  and  emolu- 
ment to  defendants,  (not  stating  with  particularity  what  the  defendants 


S.  II.] 


(Ittmij^iut's, 


983 


conspired  to  do),  is  bad,  as  not  showing  that  the  conspiracy  was  for  a     2.  Prosecu- 
pvirpose  necessarily  criminal.    But  it  is  no  objection  that  the  count  does        tionfor. 

not  name  the  parties  who  were  to  have  been  defrauded.    (Beq.  v.  PecJc,  

QA.&E.Qm.) 

And  a  count  charging  that  defendants,  being  indebted  to  divers 
persons,  conspired  to  defraud  them  of  the  payment  of  such  debts,  and 
in  pursuance  of  such  conspiracy  executed  a  false  and  fraudulent  deed  of 
bargain  and  sale  and  assignment  of  certain  goods  from  two  of  them- 
selves to  a  third,  with  intent  thereby  to  obtain  emoluments  to  them- 
selves, is  bad,  for  omitting  to  show  in  what  respect  the  deed  was  false 
and  fraudulent.     {Reg.  v.  PecJe,  9  A.  <&  JS.  686.) 

An  indictment  charged  the  defendants  with  conspiring  to  cause 
goods,  which  had  been  imported,  &c.,  and  in  respect  of  which  certain 
duties  of  customs  were  payable  to  the  Queen,  to  be  carried  away  from 
port  withput  payment  of  duties,  with  intent  to  defraud  the  Queen 
in  her  revenue  of  customs  ;  there  were  also  counts  charging  the  defen- 
dants generally  with  conspiring  to  defraud  the  Queen  of  duties  by 
false  and  fraudulent  representations  of  the  value  and  nature  of  the 
goods :  held,  that  the  gist  of  the  indictment  being  the  conspiracy, 
the  indictment  was  sufficiently  certain,  without  showing  what  the 
goods  were,  or  what  duties  were  payable  on  them.  (B.  v.  Blaie,  13 
L.  J.  M.  C.  131 ;  Becf.  v.  Button,  11  Q.  B.  929  ;  18  L.J.  M.  O.  19 ;  6 
Q.B.126.) 

Where,  in  an  indictment  for  conspiracy,  the  overt  acts  were  charged 
to  have  been  done  with  intent  to  defraud  L.  G.,  who  was  entitled  to 
receive  the  sum  of  money  in  question,  and  the  jury  found  that  L.  G.  was 
not  so  entitled  :  it  was  held,  that  a  verdict  of  guilty  could  not  be  sup- 
ported. (Beff.  V.  Dean,  4  Jur.  364  ;  but  see  Beg.  v.  Oompertz,  9  Q.  B. 
824  ;  16  L.  J.  M.  0.  12,  post,  987.) 

An  indictment  charged  that  defendants  did  conspire,  &c.,  to  cheat  Allegation  of 
and  defraud  certain  liege  subjects,  being  tradesmen,  (not  naming  them,)  conspiracy  to 
of  divers  large  quantities  of  their  goods  and  chattels.  It  then  set  out  pmMTe? 
several  overt  acts,  namely,  the  purchase,  by  one  of  the  defendants,  of 
goods  of  several  tradesmen  (naming  them)  upon  credit,  and  of  other 
tradesmen,  whose  names  were  unknown,  with  direction  that  the  goods 
should  be  delivered  at  the  house  of  that  defendant ;  that  no  payment 
was  ever  made  for  them  ;  the  pretence  that  certain  debts  were  due  from 
that  defendant  to  the  others  ;  (setting  out  the  debts  ;)  that  actions,  on 
account  of  these  fictitious  debts  were  commenced  against  such  defen- 
dant by  the  others,  and  judgments  signed  for  want  of  a  plea,  and  writs 
o{  fi.fa.  sued  out  upon  the  judgments,  by  virtue  of  which  the  goods  and 
chattels  so  fraudulently  obtained  were  taken  in  execution ;  concluding 
with  an  averment,  that  so  the  defendants  did  cheat  and  defraud  the 
tradesmen  who  supplied  the  goods,  &c.  All  the  overt  acts  were  alleged 
to  have  been  done  in  pursuance  of  the  conspiracy; — it  was  held,  in 
arrest  of  judgment,  that  the  count  would  have  been  good  without  the 
allegation  of  the  overt  acts  ;  and  that  it  was  not  material  that  the 
names  of  the  tradesmen  (in  the  early  part  of  it)  to  be  defrauded 
should  be  stated  ;  and  also,  that,  if  necessary,  the  overt  acts  might 
be  looked  to,  in  aid  of  the  charging  part  of  the  indictment.  {B.  v. 
King  S  others,  13  L.  J.  M.  C.  118.)  This  case  was  afterwards  reversed 
in  the  Exchequer  Chamber,  on  the  ground  that  the  allegation  of  the 
conspiracy  was  insufficient,  and  not  direct  or  positive,  nor  was  there 
a  sufficient  description  of  any  act  done  after  the  conspiracy  which  As  to  oTert  acta. 
amounted  to  a  misdemeanour  at  common  law,  for  none  of  the  overt 
acts  were  shown  by  proper  averments  to  be  indictable  ;  for  the  obtain- 
ing goods,  for  instance,  from  certain  individuals  upon  credit,  without 
any  averment  of  the  use  of  false  tokens,  is  not  an  indictable  misde- 
meanor.   {Beg.  V.  King,  7  Q.  B.  782.) 

Upon  an  indictment  for  a  conspiracy  by  servants  to  make  profit 
for  themselves  by  using  for  their  own  purposes  materials  of  their  em- 


Where  overt  act 
atnounts  to  a 


984 

2.  Prosecu- 
tion for. 

felony,  there  is 
not  necessarily  a 
merger. 


lUfgality  In 
means. 


®oit«pitacs. 


[s.  II. 


where  overt  acta 
should  be  stated. 


Joinder  of  counts. 


ployers,  and  so  to  defraud  their  employers,  it  is  no  objection  that 
one  of  a  series  of  overt  acts  done  in  carrying  out  the  conspiracy  consti- 
tuted a  felony,  and  that  the  misdemeanour  was  merged  therein,  for 
that  the  misdemeanour  is  not  merged  because  a  part  of  the  series  of 
acts  constituting  a  complete  misdemeanour  constituted  also  a  felon}', 
inasmuch  as  the  conspiracy  was  the  gist  of  the  offence.  (^JReff.  v.  Button, 
11  Q.  B.  929  ;  18  L.  J.  M.  G.  19.) 

Where  the  act  only  becomes  illegal  from  the  means  used  to  effect 
it,  so  much  must  be  stated  as  will  show  its  illegality,  and  charge 
the  defendant  with  a  substantive  offence.  Thus,  in  an  indictment  for  a 
combination  to  marry  paupers,  in  order  to  throw  the  burthen  of  main- 
taining them  on  another  parish,  it  is  necessary  to  show  that  some 
threat,  promise,  bribe,  or  sinister  means  was  made  use  of,  because  the 
act  of  marriage  being  in  itself  lawful,  the  procuring  it  requires  this 
explanation  in  oi-der  to  be  charged  as  a  crime  ;  (  B.  v.  Fowler,  1  East's 
P.  a  461,  462 ;  B.  v.  Seward,  3  N.  <Sc-M.  557  ;  1  A.  S  E.  706,  S.  C. ;) 
it  is  also  material  in  this  case  to  show  the  intent  of  the  combination,  by 
stating  that  the  husband  was  a  pauper,  and  the  wife  legally  settled  in 
the  parish,  from  which  she  was  taken.  {B.  v.  Edwards,  8  Mod.  320  ;  B. 
V.  Tanner,  1  Esp.  Bep.  306,  307.) 

To  allege  in  the  indictment  that  an  unmarried  woman  in  a  parish 
was  with  child  is  not  equivalent  to  an  allegation  that  she  was  charge- 
able to  such  parish.  (Per  Lord  Denman,  C.  J.,  and  Taunton,  J.,  in  B. 
V.  Seward,  1  A.  &  E.  706.) 

It  is  questionable  whether  an  allegation  that  the  defendants  conspired 
together  for  the  purpose  of  doing  an  act  is  equivalent  to  an  allegation 
that  they  conspired  to  do  it ;  (see  B.  v.  Seward,  Z  N.  S  M.  557 ;  \  A.  S  E. 
706 ;)  but  where  a  count  which  alleged  a  conspiracy  to  be  that  one  C.  died 
possessed  of  East  India  stock,  and  left  a  widow  surviving  him,  and  the 
defendants  unlawfully,  fraudulently,  &c.,  conspired  together  by  divers 
false,  subtle,  fraudulent,  and  unlawful  ways,  means,  and  contrivances, 
and  by  false  pretences  and  false  swearing  unlawfully,  deceitfully,  and 
fraudulently  to  obtain  the  means  and  power  for  one  S.  P.  of  trans- 
ferring or  disposing  of  the  said  stock  ;  that,  in  pursuance  of  such  con- 
spiracy, the  defendants  unlawfully  caused  and  procured  a  certain  false 
deposition,  purporting  to  have  been  made  on  oath  by  S.  P.  as  being  a 
widow,  and  one  of  the  children  of  C,  (she  in  truth  being  the  wife  of  G. 
P.,  then  living,)  wherein  S.  P.  falsely  stated  that  the  widow  of  C.  had 
died  without  taking  out  letters  of  administration  to  him,  and  fraudu- 
lently procured  such  letters  of  administration  to  S.  P.  as  one  of  the 
children  of  C.  The  count  then,  after  charging  two  other  overt  acts 
of  a  similar  kind,  alleged  that  the  defendants  did,  by  such  false  ways, 
means,  &c.,  obtain  the  means  and  power  for  S.  P.  of  transferring  the 
said  stock,  and  that  S.  P.  did  transfer  it,  and  obtained  and  received  it 
for  herself,  with  intention  to  defraud  the  widow.  The  court  upheld  the 
count,  saying  that  the  statement  of  the  means  used  for  effecting  the 
object  of  the  conspiracy  was  so  interwoven  with  the  charge  of  con- 
spiracy as  to  show  upon  the  face  of  those  counts  an  unlawful  conspiracy; 
but  if  that  were  not  so,  the  overt  acts  showed  an  indictable  misde- 
meanour upon  which  the  court  could  pronounce  judgment.  (Wright  v. 
The  Queen,  14  Q.  B.  148.) 

A  count  may  charge  a  conspiracy  without  using  the  word  "  conspire ;" 
but  it  is  sufficient  if  it  alleges  an  agi-eement.  (Beg.  v.  Hemp,  6  Cox, 
C.  G.  667 ;  per  Lord  Gampbell,  2  East,  P.  G.  c.  18,  s.  5.)  To  a 
count  for  conspiracy  may  be  added  other  counts  which  do  not  include 
a  conspiracy.  (Per  Lord  Ellenhorough,  in  B.  v.  Johnson,  3  M.  <b  S. 
550.)  An  indictment  for  a  conspiracy  to  conceal  and  embezzle  part  of 
the  personal  estate  of  a  bankrupt,  imder  6  Geo.  IV.  c.  16,  must  have 
stated  the  petitioning  creditor's  debt,  the  trading,  and  the  act  of  bank- 
ruptcy, and  that  the  party  had  actually  become  bankrupt ;  {B.  v.  Jozies,  4 
B,<&  Ad.  345  ;)  but  now  as  to  any  indictment  for  a  misdemeanour,  under 
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the  24  &  25  Vict.  c.  134,  see  sect.  224,  by  -whicli  it  is  made  sufficient  to  set    2.  Prosecu- 
forth  the  substance  of  the  offence  charged  without  the  above  allegations.        tton  for. 


■  Particulars  of  Charge.] — If  the  counts  of  an  indictment  for  a  con-  Particulars  of 
spiracy  be  framed  in  a  general  form,  a  judge  will  order  that  the  charge, 
prosecutor  shall  furnish  the  defendants  with  a  particular  of  the  charges, 
and  that  particular  should  give  the  same  information  to  the  defendants 
that  would  be  given  by  a  special  count.  But  the  judge  will  not  compel 
the  prosecutor  to  state  in  his  particular  the  specific  acts  with  which  the 
defendants  are  charged,  and  the  times  and  places  at  which  those  acts 
are  alleged  to  have  occurred.  {B.  v..  Hamilton  and  others,  7  0.  <h  P. 
448  ;  see  Beg.  v.  Probert,  1  Dears.  C.  C.  32,  n.) 

Trial.] — Justices  in  sessions,  or  the  recorder  of  a  county,  have  no  Jvirisdiction  of 
jurisdiction  over  the  offence  of  illegal  combination  or  conspiracy,  except  sessions, 
conspiracies  or  combinations  to  commit  any  offence  which  they  have 
jurisdiction  to  try  when  committed  by  one  person.     (5  &  6  Vict.  c.  38, 
s.  1.     And  see  B.  v.  Bispal,  3  Bwr.  1320,  1321 ;  1  W.  Bla.  368.) 

The  Court  of  Quarter  Sessions  was  held  to  have  jurisdiction  to  try  an 
indictment  which  charged  a  conspiracy  by  divers  false  pretences  against 
the  form  of  the  statute  in  such  case  made  to  defraud  A.  B.  of  his  monies. 
{Latham,  v.  Beg.,  5  B.  S  S.  635  ;  33  L.  J.  M.  C.  197.) 

Vexatious  Indictments  Act] — By  the  22  &  23  Vict.  c.  17,  "  No  bill  of  Conditions  of 
indictment  for  conspiracy  shall  be  presented  to  or  found  by  any  grand  vexations  mdict- 
jury  unless  the  grosecutor,  or  other  person  presenting  such  indictment, 
has  been  bound  by  recognizance  to  prosecute  or  give  evidence  against 
the  person  accused  of  such  offence,  or  unless  the  person  accused  has 
been  committed  to  or  detained  in  custody,  or  has  been  bound  by 
recognizance  to  appear  to  answer  to  an  indictment  to  iJfe  preferred 
against  him  for  such  offence,  or  unless  such  indictment  for  such  offence, 
if  charged  to  have-  been  committed  in  England,  be  preferred  by  the 
direction  or  with  the  consent  in  writing  of  a  judge  of  one  of  the 
superior  courts  of  law  at  Westminster,  or  of  her  Majesty's  Attorney- 
General  or  Solicitor-General  for  England,  or  unless  such  indictment  for 
such  offence,  if  charged  to  have  been  committed  in  Ireland,  be  preferred 
by  the  direction  or  with  the  consent  in  writing  of  a  judge  of  one  of  the 
superior  courts  of  law  in  Dublin,  or  of  her  Majesty's  Attorney- General 
or  Solicitor-General  for  Ireland." 

By  the  2nor  section  of  the  same  Act,  "  Where  any  charge  or 
complaint  shall  be  made  before  any  one  or  more  of  her  Ma,jesty's 
justices  of  the  peace  that  any  person  has  committed  the  offence  of  con- 
spiracy within  the  jurisdiction  of  such  justice,  and  such  justice  shall 
refuse  to  commit  or  to  bail  the  person  charged  with  such  offence  to  be 
tried  for  the  same,  then,  in  case  the  prosecutor  shall  desire  to  prefer  an 
indictment  respecting  the  said'offence,  it  shall  be  lawful  for  the  said 
justice,  and  he  is  hereby  required  to  take  the  recognizance  of  such 
prosecutor  to  prosecute  the  said  charge  or  complaint,  and  to  transmit 
such  recognizance,  information,  and  depositions,  if  any,  to  the  court  in 
which  such  indictment  ought  to  be  preferred  in  the  same  manner  as 
such  justice  would  have  done  in  case  he  had  committed  the  person 
charged  to  be  tried  for  such  offence." 

The  performance  of  the  conditions  required  by  the  statute  need  not 
be  averred  upon  the  face  of  the  indictment,  or  proved  on  the  trial 
before  the  common  jury.  (Knowlden  v.  Beg.,  5  B.  S  S.  532  ;  33  L.  J. 
M.  a  219.)        ; 

The  Court  of  Queen's  Bench  has  jurisdiction  to  quash  an  indictment  *^''™?  *"  ^'^°^t  if 
preferred  without  satisfying  the  requirements  of  the  above  statute,  even  complied  w™li, 
after  plea  pleaded  on  motion  made  in  court  on  affidavits.     But  if  it  is 
doilbtful  whether  the  indictment  charges  an  offence  coming  within  the 
meaning  of  the  above  statute,  and  no  great  mischief  is  likely  to  ensue 
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from  refusing  to  decide  on  the  summary  application,  the  court  will  leave 
the  defendant  to  his  writ  of  error.  QRtg.  v.  Heane,  4=  B.  S  S.  947  ;  33 
L.  J.  M.  C.  115.)  Grompton,  J.,  quashed  a  count  in  an  indictment  upon 
the  trial  at  the  assizes  upon  the  ground  that  the  statute  had  not  been 
complied  with.  (See  per  Grompton,  J.,  Knowlden  v.  Beg.,  33  L.  J.  M. 
G.  225.)  And  perhaps  a  plea  to  the  jurisdiction  in  such  a  case  might 
be  the  proper  course  to  take.  (Per  Blackburn,  J.,  Knowlden  v.  Beg., 
ubi  swp.) 

Where  three  persons  were  severally  bound  by  recognizances  to  appear 
at  the  next  sessions  of  the  Central  Criminal  Court,  and  surrender  and 
plead  to  such  indictment  as  might  be  found  against  them  respectively 
for  or  in  respect  of  a  charge  of  conspiracy  to  cheat  and  defraud,  and 
the  prosecutors  were  also  bound  over  to  appear  at  such  next  court,  and 
to  prefer,  or  cause  to  be  preferred,  a  bill  of  indictment  against  the 
persons  accused  for  the  offence  of  conspiracy  to  cheat  and  defratid,  and 
duly  to  prosecute  such  indictment  and  give  evidence  thereon  ;  and  at 
the  next  court  an  indictment  was  preferred  and  found,  and  the  three 
defendants  appeared,  bvit  in  consequence  of  the  absence  of  a  material 
witness  for  the  prosecution  the  trial  was  put  off,  and  the  recognizances 
duly  respited,  and  before  the  next  court  was  held  the  Solicitor- 
General  directed  an  indictment  for  a  conspiracy  to  defraud  to  be  preferred 
against  a  fourth  person  with  them,  and  a  second  indictment  was  pre- 
ferred and  found  against  all  four,  to  which  the  first-mentioned  three 
defendants  refused  to  plead,  a  plea  of  not  guilty  being  entered  for 
them,  and  they  having  been  convicted,  it  was  held,  upon  a  writ  of 
error,  that  the  conviction  was  right,  for  that  the  offence  was  one  and 
the  same,  and  the  prosecution  the  same  as  that  in  resjJect  of  which  they 
had  been  bound  over  by  recognizances  to  appear  and  plead  to.  {Knowl- 
den V.  Beg.,  libi  swp.) 

By  30  &<31  Vict.  c.  85,  s.  1,  it  is  enacted,  that  "  The  provisions  of  the 
1st  section  of  the  22  &  23  Vict,  c.  17  shall  not  extend  or  be  applicable  to 
prevent  the  presentment  to,  or  finding  by,  a  grand  juiy  of  any  bill  of 
indictment  containing  a  count  or  counts  for  any  of  the  offences 
mentioned  in  the  said  Act,  if  such  count  or  counts  be  such  as  may  now 
be  lawfully  joined  with  the  rest  of  such  bill  of  indictment ;  and  if  the 
said  count  or  counts  be  founded  (in  the  opinion  of  the  court  in  or 
before  which  the  said  bill  of  indictment  be  preferred)  upon  the  facts 
of  evidence  disclosed  in  any  examinations  or  depositions  taken  before 
a  justice  of  the  peace,  in  the  presence  of  the  person  accused,  or  proposed 
to  be  accused,  by  such  bill  of  indictment,  and  transmitted  or  delivered 
to  such  court  in  due  course  of  law  ;  and  nothing  in  the  said  Act  shall 
extend  or  be  applicable  to  prevent  the  presentment  to,  or  finding  by,  a 
grand  jury  of  any  bill  of  indictment,  if  such  bUl  be  presented  to  the 
grand  jury  with  the  consent  of  the  court  in  or  before  which  the  same 
may  be  preferred." 

Sect.  2.  "  Whenever  any  bill  of  indictment  shall  be  preferred  to  any 
grand  jury,  under  the  provisions  of  the  Act  twenty-second  and  twenty- 
third  Victoria,  chapter  seventeen,  against  any  person  who  has  not  been 
committed  to  or  detained  in  custody,  or  bound  by  recognizance  to 
answer  such  indictment,  and  the  person  accused  thereby  shall  be 
acquitted  thereon,  it  shall  be  lawful  for  the  court  before  which  such 
indictment  shall  be  tried,  in  its  discretion,  to  direct  and  order  that  the 
prosecutor  or  other  person  by  or  at  whose  instance  such  indictment 
shall  have  been  preferred  shall  pay  unto  the  accused  person  the  just 
and  reasonable  costs,  charges,  and  expenses  of  such  accused  person  and 
his  witnesses  (if  any)  caused  or  occasioned  by  or  consequent  upon  the 
preferring  of  such  bill  of  indictment,  to  be  taxed  by  the  proper  ofScer  of 
the  court ;  and  upon  non-payment  of  such  costs,  charges,  and  expenses 
within  one  calendar  month  after  the  date  of  such  direction  and  order,  it 
shall  be  lawful  for  any  of  the  superior  courts  of  law  at  Westminstet,  or 
any  judge  thereof,  or  for  the  justices  and  judges  of  the  Central  Criminal 
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Court  (if  the  bill  of  indictment  has  been  preferred  in  that  court)  to  3.  Evidence 

issue  against  the  person  on  whom  such  order  is  made  such  and  the  like  of. 

writ  or  writs,  process  or  processes,  as  may  now  be  lawfully  issued  by    

any  of  the  said  superior  courts  for  enforcing  judgments  thereof." 

New  Trial.'] — On  a  motion  for  a  new  trial,  or  in  arrest  of  judg-  New  trial. 
ment,  all  the  defendants  convicted  must  be  present  in  court,  and 
this  though  the  motion  be  made  on  behalf  of  one  of  them  only  ;  (iJ.  v. 
Spragg,  2  Burr.  936  ;  M.  v.  Teal  and  others,  11  East,  307  ;  B.  v.  Eskew, 
Z  M.  S  S.  Q  ;  E.  V.  Lord  Cochrane,  3  M.  <b  8.  10,  n. ;  B.  v.  Eolling- 
berry,  4t  B.  i&  G.  329 ;  6  D.  (6  B.  345  ;)  and  a  fortiori,  must  the  de- 
fendant be  present  if  only  one  be  indicted  and  convicted.  (Beg.  v. 
Rowlands,  2  Den.  372  ;  21  L.  J.  M.  G.  81.) 

But  when  the  indictment  is  removed  into  the  Queen's  Bench  by 
certiorari,  and  set  down  for  argument,  it  is  not  necessary  that  the 
defendant  should  appear  in  person,  because  it  is  in  the  nature  of  a 
special  verdict,  and  his  innocence  may  still  be  presumed.  {B.  v. 
Niccolls,  2  Stra.  1227.) 

A  new  trial  will  not  be  granted  as  to  one  defendant  without 
granting  it  as  to  all  who  were  convicted  with  him.  (Beq.  v.  Gompertz, 
9  §.£.824.) 


III.  iSbrtence  of. 


The  evidence  must  bring  the  case  within  the  rules  already  laid  down  Evidence, 
as  to  what  is  a  cm%spwacy.     {Ante,  976.) 

The  actual  fact  of  conspiring  need  not  be  proved ;  but  it  may  be  Conspiracy  may 
inferred  from  circumstances  and  the  concurring  conduct  of  the  defen-  ^  inferred, 
dants.  (JR.  v.  Barsons,  1  Bla.  Bep.  392.)  And  so  if,  on  a  charge  of 
conspiracy,  it  appear  that  two  persons,  by  their  acts,  are  pursuing  the 
same  object  often  by  the  same  means,  one  performing  part  of  an  act, 
and  the  other  completing  it,  for  the  attainment  of  the  object,  the  jury 
may  draw  the  conclusion  that  there  is  a  conspiracy.  {Beg.  v.  Mwphy, 
8G.&P.  297.) 

If  the  evidence  prove  the  conspiracy,  and  do  not  prove  the  overt  act 
alleged — viz.,  that  the  conspiracy  was  carried  into  effect,  the  indictment 
is,  nevertheless,  sufficiently  proved.  {Beg.  v.  Button,  11  Q.  B.  929  ;  18 
L.  J.  M.  G.  19.) 

Where  an  indictment  charged  a  conspiracy  to  defraud  A.  B.  of  bills 
of  exchange  it  was  supported  by  proof  that  bills  were  drawn  by  the  defen- 
dants and  brought  to  A.  B.  for  signature,  though  it  was  well  known  by 
all  parties  that  he  had  no  funds  of  his  own  to  meet  them  when  due. 
{Beg.  V.  ffomperfei,  9  Q.  B.  824  ;  16  L.  J.  Q.  B.  121.) 

In  prosecutions  for  conspiracies  it  is  an  established  rule  that  where  How  far  acts  of 
several  persons  are  proved  to  have  combined  together  for  the  same  one  defendant 
illegal  purpose,  any  act  done  by  one  of  the  party,  in  pursuance  of  the  tto  rrat!  *^*"^ 
original  concerted  plan,  and  with  reference  to  the  common  object,  is,  in 
the  contemplation  of  law,  the  act  of  the  whole  party ;  and  therefore 
the  proof  of  such  act,  after  proof  of  the  combination,  would  be  evidence 
against  any  of  the  others  who  were  engaged  in  the  same  conspiracy ; 
and  any  declarations  also  made  by  one  of  the  party  at  the  time  of  doing 
such  illegal  act  seem  not  only  to  be  evidence  against  himself,  33  tending 
to  determine  the  quality  of  the  act,  but  also  to  be  evidence  against  the 
rest  of  the  party,  who  are  equally  responsible  as  if  they  had  themselves 
done  the  act.  But  what  one  of  the  party  may  have  been  heard  to  say 
at  some  other  time,  when  no  act  was  committed  by  him  as  to  the  sbare 
which  some  of  the  others  had  in  the  execution  of  the  common  design, 
or  as  to  the  object  of  the  conspiracy,  cannot,  it  seems,  be  admitted  as 
evidence  against  the  other  defendants.    (1  Ta/ylor  on  Ev.  pt.  ii.  c.  vii. 


CUdnspitacg. 


Hs.  III. 


3.  Evidence 
of- 


Distinction 
between  decla- 
rations accom- 
panying acts, 
and  those  sub- 
sequently made. 


par.  527,  p.  486,  3rd  ed. ;  B.  v.  Salter,  5  Bsp.  125  ;  2  /Stark  141 ;  B.  v. 
Boberts,  1  Gampb.  399.)  And  in  B.  v.  Henry  Hunt  and  others,  for 
unlawfully  meeting  together  with  persons  unknown  for  the  purpose  of 
exciting  discontent  and  disaffection,  it  was  held  (H.  Hunt  having  pre- 
sided at  their  meeting)  that  resolutions  passed  at  a  former  meeting 
assembled  a  short  time  before,  in  a  distant  place,  and  at  which  H. 
Hunt  also  presided,  and  the  avowed  object  of  which  meeting  was 
that  of  the  meeting  mentioned  in  the  indictment,  were  admissible 
in  evidence  to  show  the  intention  of  H.  Hunt  in  assembling  and 
attending  the  meeting  in  question.     (B.  v.  Hunt,  3  B.  S.  A.  566.) 

But  if,  on  a  charge  of  conspiracy  to  annoy  a  broker  who  distrained 
for  church-rates,  it  be  proved  that  one  of  the  defendants  (the  other 
being  present)  excited  the  persons  assembled  at  a  public  meeting  to 
go  in  a  body  to  the  broker's  house,  evidence  that  they  did  so  go  is 
receivable,  although  neither  of  the  defendants  went  with  them  ;  but 
evidence  of  what  a  person  who  was  at  the  meeting  said  some  days 
after,  when  he  was  himself  distrained  upon  for  church-rates,  is  not 
so.     {Beg.  v.  Murphy,  8  C.  S  P.  297.) 

for  the  distinction  is  well  established  between  the  admissibility  of 
declarations  of  one  accompanying  the  acts  of  the  conspirators,  and 
statements  subsequently  made  as  evidence  against  the  rest.  Thus  in 
Beg.  v.  Blake  and  Tye,  (6  Q.  B.  126,)  which  was  an  information  at  the 
suit  of  the  crown  against  a  custom-house  agent  and  a  custom-house 
officer,  for  having  conspired  to  defraud  her  Majesty  by  causing  a 
certain  quantity  of  goods  to  be  delivered  out  of  the  stores  of  her 
Majesty  without  the  payment  of  the  duties  required  by  law,  the  counsel 
for  the  crown  tendered  in  evidence  at  the  trial,  along  with  other  things, 
two  documents,  for  the  purpose  of  showing  Blake's  connection  with  the 
transaction.  One  of  these  was  an  entry,  called  a  "  sight  entry,"  by  T^e, 
in  a  book  which,  according  to  the  course  of  such  business,  he  used  in 
the  successive  stages  of  the  alleged  conspiracy.  The  other  was  the 
counterfoil  of  Ti/eHs  own  check-book  with  his  bankers,  in  which  he 
stated  the  fact  that  85!^.,  part  of  the  produce  of  the  fraudulent  operations 
of  the  defendant's,  was  to  be  carried  to  the  credit  oi  Blake  as  his  pro- 
portion of  the  proceeds.  The  admission  of  either  of  these  two  docu- 
ments, as  evidence  against  Blake,  was  objected  to  at  the  trial,  but 
admitted.  A  new  trial  was  granted  on  the  ground  that  the  latter  was 
not  admissible.  On  making  the  rule  absolute.  Lord  Denman  said, 
that  with  regard  to  the  admissibility  of  the  sight  entries  made  by  the 
defendant  Tye,  there  seemed  to  be  little  if  any  doubt  that  they  had 
been  properly  received  against  Blake.  These  entries,  in  fact,  could  not 
so  properly  be  considered  to  be  mere  declarations  by  one  conspirator 
made  in  the  absence  of  another,  as  acts  which  constituted  the  succes- 
sive stages  of  the  conspiracy  itself,  or  at  least  as  arising  so  necessarily 
and  contemporaneously  out  of  the  transaction  as  to  be  a  part  of  it ;  such 
evidence  was  clearly  receivable  according  to  all  authorities;  but  the 
counterfoil  of  the  check-book  stood  upon  a  totally  different  ground, 
and,  in  fact,  was  equivalent  to  a  declaration  by  Tye  that  he  had  paid 
the  money  in  question  to  Blake  as  his  part  of  the  fruits  of  the  con- 
spiracy. It  was  perfectly  clear,  according  to  all  the  principles  of  the 
law  of  evidence  upon  this  point,  that  such  a  declaration  of  Tye  could 
not  be  received  against  Blake.  In  support  of  this  position  his  lordship 
referred  to  the  case  of  The  King  v.  Hardy,  after  having  entered  into 
an  examination  of  which  his  lordship  went  on  to  say  that  the  memo- 
randum upon  the  counterfoil  was  a  mere  declaration  by  one  conspirator 
of  the  part  which  another  had  in  the  conspiracy.  If  the  court  were  to 
open  the  door  for  the  admission  of  such  statements,  they  would  fre- 
quently find  themselves  extremely  embarrassed  by  the  fact  of  one 
conspirator  making  such  a  statement  about  the  others,  or  some  of 
them,  as  should  completely  exonerate  himself  and  throw  all  the  blame 
xipon  the  others.    It  was  clear,  for  these  reasons,  that  a  mere  statement 
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which  was  not  necessai-y  for  the  furtherance  of    the  common   object,   

could  not  be  received  in  evidence  against  any  other  person,  and  upon 
these  grounds,  the  rule  for  the  new  trial  would  be  made  absolute. 
And  Mr.  Justice  Patterson  also  remarked  on  it  as  a  singular  circum- 
stance, that  in  all  the  authorities  which  had  been  relied  upon  by  the 
counsel  for  the  crown,  including  Watson's  case  and  the  case  of  Beg.  v. 
Murphy,  (8  G.  &  P.  227,)  the  distinction  laid  down  in  the  text-books 
between  declarations  accompanying  the  acts  of  the  conspirators  and 
subsequent  statements  made  of  antecedent  events  preserved  had  been 
particularly  insisted  on. 

In  another  case  where  A.  was  charged  with  having  conspired  with 
W.  J.  and  others  unknown,  to  raise  insurrections  and  obstruct  the 
laws,  it  was  proved  that  A.  and  W.  J.  were  members  of  a  chartist 
lodge,  and  that  A.  and  W.  J.  were  at  the  house  of  the  latter  on  a 
certain  day,  on  the  evening  of  which  A.  directed  people  assembled  at 
the  house  of  W.  J.  to  go  to  the  race-course  at  P.,  whither  W".  J.  and 
other  persons  had  gone  :  it  was  held,  that,  on  the  trial  of  A.,  evidence 
was  receivable  that  W.  J.  bad,  at  an  earlier  part  of  the  same  day, 
directed  other  persons  to  go  to  the  race-course  ;  and  it  being  proved 
that  W.  J.,  and  an  armed  party  of  the  persons  assembled  went  from 
the  New  Inn,  it  was  held,  that  evidence  might  be  given  of  what  W.  J. 
said  at  the  New  Inn,  it  being  all  one  transaction.  {B^g.  v.  Shellarcl, 
9C.(&P.  277.) 

In  the  Queen's  case  it  was  considered  that  on  a  prosecution  for  a 
crime  to  be  proved  by  conspiracy,  general  evidence  of  an  existing  con- 
spiracy may  in  the  first  instance  l)e  received,  as  a  preliminary  step  to 
that  more  particular  evidence,  by  which  it  is  to  be  shown  that  the 
individual  defendants  were  guilty  participators  in  such  conspiracy  ; 
that  this  is  often  necessary  to  render  the  particular  evidence  intelligible, 
and  to  show  the  true  meaning  and  character  of  the  acts  of  individual 
defendants.  But  in  such  cases  the  general  nature  of  the  whole  evidence 
intended  to  be  adduced  should  be  opened  to  the  court;  and  if  upon 
such  opening  it  should  appear  manifest  that  previously  no  particular 
proof  sufficient  to  affect  the  individual  defendants  is  intended  to  be 
adduced,  it  would  become  the  duty  of  the  judge  to  stop  the  case  in 
limine,  and  not  to  allow  the  general  evidence  to  be  received,  which, 
even  if  attended  with  no  other  bad  effect,  such  as  exciting  an  unrea- 
sonable prejudice,  would  certainly  be  a  useless  waste  of  time.  {The 
Queen's  case,  2  B.  ch  S.  310.) 

Upon  an  indictment  against  workmen  for  a  conspiracy  against  their 
employers,  to  prevent  them  from  taking  any  apprentice,  it  was  held 
that  evidence  of  their  having  turned  out  from  their  employment  with 
intent  to  compel  their  masters  to  dismiss  any  one  apprentice,  was  suf- 
ficient to  support  the  charge.  {B.  v.  Ferguson  and  another,  2  Stark. 
N.  P.  a  489.) 

Where  several  conspire  to  procure  an  employment  under  government 
by  corrupt  means,  it  seems  that  a  banker,  who  receives  the  money  in 
order  to  pay  it  over  for  that  purpose,  becomes  a  party  to  the  conspiracy, 
(B.v.  Pollman,  2  Gampb.  233.) 

In  Watson's  case,  (2  Stark  C.  N.  P.  140  ;  and  see  Stark,  on  Evid. 
part  iv.  404,)  after  evidence  of  a  treasonable  conspiracy,  to  which  the 
prisoner,  who  was  upon  his  trial,  was  a  party,  it  was  held,  that  papers 
found  in  the  lodgings  of  a  conspirator,  at  a  subsequent  period  to  the 
apprehension  of  the  prisoner,  might  be  read  in  evidence,  although  no 
absolute  proof  had  been  given  of  their  previous  existence,  strong  pre- 
sumptive evidence  having  been  adduced  to  show  that  the  lodgings  had 
not  been  entered  by  any  one  in  the  interval  between  the  apprehension 
of  the  prisoner  and  the  finding  of  the  papers.  Upon  the  same  trial, 
evidence  having  been  given  that  a  paper  containing  seditious  questions 
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and  answers  had  been  found  in  the  possession  of  a  conspirator,  but  had 
not  been  published,  the  court  doubted  whether  the  paper  was  suf- 
ficiently connected  by  evidence  with  the  object  of  the  conspiracy  to 
render  it  admissible,  and  it  was  not  read ;  but  they  held,  that  if  proof 
were  to  be  given  that  the  instrument  was  to  be  used  for  the  purposes 
of  the  conspiracy,  it  would  clearly  be  admissible. 

It  makes  no  difference  as  to  the  admissibility  of  the  act  or  declaration 
of  a  conspirator  against  a  defendant,  whether  the  former  be  indicted  or 
not,  or  tried  or  not,  with  the  latter,  for  the  making  one  a  co-defendant 
does  not  make  his  acts  or  declarations  evidence  against  another,  any 
more  than  they  were  before  ;  the  principle  upon  which  they  are  admis- 
sible at  all  is,  that  the  act  or  declaration  of  one,  is  the  act  or  declara- 
tion of  both,  united  in  one  common  design,  a  principle  which  is  wholly 
unaffected  by  the  consideration  of  their  being  jointly  indicted.  Neither 
does  it  make  it  material  what  the  nature  of  the  indictment  is,  pro- 
vided the  offence  involve  a  conspiracy.  Thus  upon  an  indictment  for 
murder,  if  it  appeared  that  others,  together  with  the  prisoner,  conspired 
to  perpetrate  the  crime,  the  act  of  one,  done  in  pursuance  of  that  inten- 
tion, would  be  evidence  against  the  rest.     {R.  v.  Stone,  6  T.  B.  528.) 

The  letters  of  one  defendant  to  another  are,  under  certain  circum- 
stances, admissible  in  evidence  to  rebut  the  charge  of  conspiracy,  if 
they  show  that  he  was  the  dupe  of  the  other,  and  was  not  himself  a 
participator  in  any  fraud.     (B.  v.  Whitehead,  1  G.  S  P.  67.) 

Where  the  indictment  charged  the  defendant  with  conspiring  with 
other  persons  unknown  "  to  cheat  and  defraud  J.  D.  and  others,"  and 
laid  as  overt  acts  that  the  defendant  did  falsely  pretend  to  J.  D.  that 
he  was  a  merchant  named  G.,  and  did  under  colour  of  a  pretended  con- 
tract with  J.  D.  for  the  purchase  of  certain  goods  of  "the  said  J.  D. 
and  others,"  obtain  a  large  quantity  of  the  goods  "  of  the  said  J.  D. 
and  others,"  with  intent  to  defraud  "the  said  J.  I),  and  others,"  it  was 
held  by  the  judges,  that  the  words  "and  others"  throughout  this 
indictment  must  be  taken  to  mean  others  the  partners  of  J.  D.,  and 
not  other  persons  wholly  unconnected  with  J.  D. ;  and  that  on  the  trial 
of  the  indictment,  evidence  was  not  admissible  to  show  that  the  defen- 
dant attempted  to  defraud  other  persons  wholly  unconnected  with 
J.  D.     [Reg.  v.  Steel,  1  0.  S  M.  337.) 

B.  and  C.  were  indicted  for  conspiring  to  extort  money  from  the 
prosecutor.  A.,  by  means  of  a  charge  of  forgery,  in  which  indictment 
a  letter  writen  by  B.,  in  execution  of  the  conspiracy,  and  charging 
A.  with  the  forgery  of  a  check  on  C.'s  banker,  is  set  out.  The  letter 
was  given  in  evidence,  as  were  also  conversations  referring  to  the  check 
alleged  to  have  been  forged  ;  and'  it  was  held  that  the  prosecutor  was 
not  bound  to  produce  the  check,  though  it  appeared  that  such  check 
was  actually  in  existence.     {Bex  v.  Aldridge,  \  N.  &  M.  776.) 

Where  two  defendants  were  indicted  for  a  conspiracy  to  commit  a 
fraud,  and  the  defence  of  one  was,  that  he  himself  had  been  deceived  by 
the  representations  of  his  co-defendant,  and  part  of  a  written  corre- 
spondence having  been  received  in  evidence  for  the  crown  ;  it  was  held, 
that  the  whole  of  the  correspondence  between  the  defendants,  up  to 
the  time  of  the  overt  act  of  the  conspiracy,  was  admissible  in  evidence 
for  the  defence,     ifi.  v.  Whitehead,  D.  &  R.  0.  N.  P.  61.) 

If  the  manuscript  of  a  hand-bill,  published  by  order  of  a  defendant, 
be  given  in  evidence,  a  witness  will  be  allowed  to  prove  that  he  received 
a  number  of  the  printed  copies  of  it  from  the  defendant,  without  those 
copies  being  produced.    {Beg.  v.  Murphy,  8  C.  <b  P.  297.) 

Where  one  of  several  defendants  charged  with  a  conspiracy  has  been 
acquitted,  the  record  of  acquittal  is  evidence  for  another  defendant 
subsequently  tried.    {R.  v.  Home  Tooke,  Old  Bailey,  1794.) 

Where  a  count  in  an  indictment  charged  several  defendants  with 
conspiring  together  to  do  several  illegal  acts,  and  the  jury  found  one  of 
them  guilty  of  conspiring  with  some  of  the  defendants  to  do  one  of  the 
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acts,  and  guilty  of  conspiring  with  othera  of  the  defendants  to  do 
another  of  the  acts,  such  finding  is  bad,  as  amounting  to  a  finding  that 
one  defendant  -was  guilty  of  two  conspiracies  though  the  count  charged 
only  one.  {O'Connell's  case,  11  Gl.  S  F.  155.)  Upon  a  count  in  an 
indictment  against  eight  defendants  charging  one  conspiracy  to  effect 
certain  objects,  a  finding  that  three  of  the  defendants  are  guilty  gene- 
rally, that  four  of  them  are  guilty  of  conspiring  to  effect  some,  and  not 
guilty  as  to  the  residue  of  these  objects,  is  bad  and  repugnant,  inasmuch 
as  the  finding  that  the  three  were  guilty,  was  a  finding  that  they  were 
guilty  of  conspiring  with  the  other  five  to  effect  all  the  objects  of  the 
conspiracy  :  whereas,  by  the  same  findmg,  it  appears  that  the  other  five 
were  guilty  of  conspiring  to  effect  only  some  of  those  objects.     {lb.) 

Where  one  defendant  in  conspiracy  dies  between  indictment  and 
trial,  it  is  no  ground  of  venire  de  novo  for  a  mis-trial  if  the  trial  j>ro- 
ceeds  against  both,  no  suggestion  of  the  death  being  entered  on  the 
record.    {Reg.  v.  Kenrich,  5  Q.  BAQ  ;  12  L.  J.  M.  C.  135.) 

Where,  on  an  indictment  for  a  conspiracy  against  A.,  B.,  and  C,  C. 
called  a  witness,  and  examined  him  as  to  a  conversation  between  him- 
self (C.)  and  A.,  it  was  held,  that  the  counsel  for  the  prosecution  were 
at  liberty  to  examine  as  to  other  conversations  between  A.  and  C, 
although  they  tended  chiefly  to  criminate  A.,  who  had  called  no 
witnesses.     (/2.  v.  Eroche,  2  Starh  343.) 

The  wife  of  one  co-defendant,  in  a  case  of  conspiracy,  is  not  a  com- 
petent witness  for  another  defendant,  for  as  a  joint  offence  is  charged 
against  all  the  defendants,  an  acquittal  of  the  others  would  be  a 
ground  for  an  acquittal  of  her  husband.  (B.  v.  Loclyer,  5  Esp.  C,  N.  P. 
107  ;  B.  V.  Frederioh,  2  8tra.  1094.     See  «  Wife,"  Vol.  V.) 

So  the  husband  of  one  of  three  defendants  was  not  admitted  to  give 
evidence  for  the  prosecution  on  a  charge  of  conspiracy  to  procure  his 
marriage  by  unlawful  means.    {B.  v.  Serjeant,  B.  &  M.  352.) 
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It  is  clear  that,  those  who  are  convicted  of  conspiracy  at  the  suit  of   Punishment, 
the  party  shall  have  judgment  of  fine  and  imprisonment,  and  to  render 
the  plaintiff  his  damages.       (1  Hawk.  a.  27,  s.  9.) 

By  the  14  &  IS  Vict.  c.  100,  s.  29.  "Whenever  any  person  shall  be 
convicted  of  any  cheat  or  fraud  at  common  law,  or  any  conspiracy  to 
cheat  or  defraud,  or  to  extort  money  or  goods,  or  falsely  to  accuse  of 
any  crime,  or  to  obstruct,  prevent,  pervert,  or  defeat  the  course  of 
public  justice,  it  shall  be  lawful  for  the  court  to  sentence  the  offender  to 
be  imprisoned  for  any  term  now  warranted  by  law,  and  also  to  be  kept  to 
hard  labour  during  the  whole  or  any  part  of  such  term  of  imprisonment." 

By  the  24  &  25  Vict.  c.  100,  s.  4,  "  All  persons  who  shall  conspire  to 
murder  any  person,  whether  he  be  a  subject  of  her  Majesty  or  not,  and 
whether  he  be  within  the  Queen's  dominions  or  not ;  and  whoever 
shall  solicit,  &c.,  any  person  to  murder  any  other  person,  whether  he  be 
a  subject  of  her  Majesty  or  not,  and  whether  he  be  within  the  Queen's 
dominions  or  not,  shall  be  guilty  of  a  misdemeanour,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  not  more  than  ten  or  less  than  three  years,  or 
imprisoned  for  not  more  than  two  years,  with  or  without  hard  labour." 

By  the  9  Geo.  IV.  c.  31,  s.  26,  assaults  committed  in  pursuance  of  a    Assaults  to  raise 
conspiracy  to  raise  the  rate  of  wages,  are  punishable  with  imprison- 
ment, with  or  without  hard  labour,  for  not  exceeding  two  years,  and 
the  offender  may  be  fined  and  required  to  find  sureties  for  keeping 
the  peace.    (See  ante,  tit.  "  Assault.") 

An  attorney  has  been  struck  off  the  roll  after  a  conviction  for  a  con- 
spiracy.   (Ano7i.  1  C/iit.  Rep.  557  ;  see  Anon.  2  Dowl  174.) 


Attorney. 
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The  expenses  of  prosecutions  are  allowed  in  cases  of  conspiracy  to 
charge  any  person  with  any  felony,  or  to  indict  any  person  of  any 
felony,  or  to  commit  any  felony.  (14  &  15  Vict.  c.  55,  a.  2.)  And  the 
costs  of  prosecutions  of  misdemeanours  within  the  24  &  25  Vict.  c.  100, 
are  allowed  by  sect.  77.    See  further,  tit.  "  Costs." 


General  form  of 
an  iudictment  for 
conspiracy. 


V.  dFocm. 

THE  jurors  for  ow  Lady  the  Queen  upon  their  oath  present,  that  C.  D. 

of  ,  in  thecounty  of     -  ,  E.  P.,  Q.  //.,  <Cr.  [here  state 

the  names  of  all  the  defendants]  heiwj  persons  of  evil  minds  and  dispositions, 
on  the  day  of  ,  in  the  year  of  our  Lord  ,  unlawfully 

and  wickedly  [or,  if  the  conspiracy  be  malicious,  say  falsely  and  maliciously]  did 
conspire,  combine,  confederate  and  agree  together  to  [here  state  the  object  of  the 
conspiracy,  according  to  the  substance  of  the  facts.]  And_  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  C.  D.,  &c.,  in  pur- 
suance of  and  according  to  the  said  conspiracy,  combination,  confederacy  and 
agreemhnt  between  them  the  said  0.  D,,  die,  as  aforesaid  had,  did,  on  tlie 
day  of  ,  in  the  yea/r  aforesaid,  at,  ^c.  [the  place  where  the  overt  act  took 

place,  here  set  out  the  overt  acts  of  conspiracy,  according  to  the  substance  of 
the  facts],  to  the  great  damage  of  the  said  A.  B.  [the  party  immediately  injured], 
to  the  eril  example  of  all  others,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crovm  and  dignity.  [Add  a  second  count,  stopping  at  the  statement  of  the 
conspiracy,  omitting  the  overt  acts,  and  concluding  as  above.  Add  a  third 
count,  as  general  as  possible,  upon  the  principle  laid  down  in  2  JS.  <£r  jl .  204, 
and  the  other  oases,  ante,  981.] 


^J^^HE  office  of  a  constable  in  apprehending  offenders  and  in  executing 
warrants,  is  treated  of  under  the  titles  "  Arrest,"  ante,  and  "  Warrant," 
Vol.  V.  ;  and  in  like  manner  the  other  particulars  of  his  duty  may  be 
found  under  the  respective  titles  throughout  the  work  :  this  title  treat- 
inf  only  of  the  office  of  a  constable  in  general. 

As  to  beadles  and  watchmen,  see  tit.  "Lighting  and  Watching  of 
Parishes,"  Vol.  III. ;  and  tit.  "  Arrest,"  ante. 

As  to  evidence  of  being  constable,  see  tit.  "  Evidence"  Vol.  II. 

I.   Origin  of  Constables,  and  Nature  of  Office  in  general,  993. 
II.  High  Constahles,  994. 

[13  Sdm.  I.,  St.  2, 1.  6  ;  7  4-  8  Vict.  c.  33.] 
III.  Parish  Constables  at  Common  Lav;,  and  under  the  Stattite 
5  <^  6  Vid.  c.  109,  996. 

[3  Jac.  r.  c.  10  ;  7  Jac.  I.  c.  5 ;  21  Jac.  I.  e.  12  ;  13  cfc  14  Car.  IL 
c.  12 ;  1  Geo.  II.  si.  2,  c.  13 ;  18  Geo.  II.  c.  19  ;  21  Geo.  II. 
c.  44;  27  Geo.  II.  v.  20;  18  Geo.  III.  c.  19;  33  Geo.  III. 
c.  55 ;  41  Geo.  III.  c.  78  ;  55  Geo.  III.  c.  55  ;  5  Geo.  IV.  cc. 
18,  83  ;  7*8  Geo.  IV.  cc.  37,  38  ;  2  tfc  3  Vict.  c.  93  ;  6  <£;  6 


Vict.  cc.  97, 
13  i-  14  Vict. 


109;  7  <£•  8  Vict.  c.  52  ;    11  ct-  12  Vict.  c.  101 
20.] 


IV. 


County  and  District  Constables,  1033. 

[2  &  3  Vict.c.  93;  3  <fc  4  Vict.  c.  88;  19  tt-  20  Vict.  c.  69;  20 
Vict.  c.  2;  22  &  23  Vict.  e.  32 ;  28  Vict.  c.  35.] 

Special  Constables,  1062. 

[1  &  2  WiU.  IV.  c.  41;  5  <t-  6  Will.  IV.  c.  43  ;  1  4"  2  Vict.  c.  80.] 


s.  I.]  (ttrntBtaWesi. 

VI.  Borough  Qonstahles,  1068. 

[5  <Ss  6  Will.  IV.  c.  76  ;  22  <fc  23  7ic«.  c.  32  ;  28  Fm<.  c.  36.] 

VII.  Constables  on  Canals  and  Navigable  Rivers,  1077. 
[3  (b  4  Vict.  c.  50.] 

VIII.  Foms,  1082, 
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I.  ©rtfltn  of  ©onstableg,  B.vCsi  iaature  of  tj^e  <©(6«  in  B«n«al. 


The  sundry  names  of  high  constables,  or  constable  of  lathes,  rapes,    Antiquity  and 
wapentakes,  hundreds,  and  franchises,  and  the  divers  names  also  of   sSles'in general, 
petty  constables,  tithingmen,  borsholders,  borowheads,  headborows, 
chiefpledges,  and  such  other  (if  there  be  any)  that  bear  office  in  towns, 
parishes,  hamlets,  tithiugs,  or  borowes,  are  all  in  effect  but  two,  that 
is  to  say,  constables  and  borsholders.    {Lamb.  Const.  4.) 

The  word  constable  is  evidently  a  compound,  but  it  seems  to  be 
uncertain  from  whence  it  has  been  originally  derived. 

Borsholders  (which  is  the  other  general  name,  and  doth  contain  within  Borsholders. 
it  the  meaning  of  tithingman,  borowheads,  headborows,  thirdborows, 
and  chiefpledges,)  is  a  word  compounded  of  the  Saxon  borge,  borrow, 
or  borhoe,  a  pledge,  and  ealder,  the  elder,  chief,  or  head ;  and  borsheal- 
der,  in  one  word,  doth  mean  the  chief  or  head  of  the  sureties  or 
pledges.  For  the  understanding  whereof  it  is  to  be  remembered,  that 
by  the  ancient  laws  of  this  realm  (before  the  coming  of  King  William 
the  Conqueror)  it  was  ordained  for  the  more  sure  keeping  of  the  peace, 
and  for  the  better  repressing  of  thieves  and  robbers,  that  all  free-born 
men  should  cast  themselves  into  several  companies,  by  ten  in  each 
company ;  and  that  every  of  those  ten  men  of  the  company  should  be 
surety  and  pledge  for  the  forthcoming  of  his  fellows ;  so  that  if  any 
harm  were  done  by  any  of  these  ten  against  the  peace,  then  the  rest 
of  the  ten  should  be  amerced,  if  he  of  their  company  that  did  the 
harm  should  fly,  and  were  not  forthcoming  to  answer  to  that  where- 
with he  should  be  charged.  And  for  this  cause  the  companies  are  yet  Borrow  or 
in  some  places  of  England  called  horoes,  of  the  said  word  borge,  borrow,  *'*'''°s- 
or  borhoe,  signifying  a  pledge  or  surety  ;  and  in  other  places  they  are 
called  tithings,  because  they  contain  (as  hath  been  said)  the  number  of 
ten  men  with  their  families.  And  even  as  ten  times  ten  do  make  an 
hundred,  so  because  it  was  then  also  appointed  that  ten  of  these  com- 
panies should  at  certain  times  meet  together  for  their  matters  of  greater 
weight,  therefore  that  general  assembly,  or  court,  was  and  yet  is  called 
a  hundred.  Furthermore,  it  was  then  also  ordained,  that  if  any  man 
were  of  so  evil  credit  that  he  could  not  get  himself  to  be  received  into 
one  of  these  tithings  or  borows,  then  he  should  be  shut  up  in  prison,  as 
a  man  unworthy  to  live  at  liberty  amongst  men  abroad.  Now  whereas 
every  of  these  tithings  or  borows  did  use  to  make  choice  of  one  man 
amongst  themselves  to  speak  and  to  do  in  the  name  of  them  all,  he 
was,  therefore,  in  some  places,  called  the  tithingman,  in  other  places, 
the  boroes  elder,  (whom  we  now  call  borsholder,)  in  other  places  the 
borowhead  or  headborow,  and  in  some  other  places  the  chiefpledge, 
which  last  -name  doth  plainly  expound  the  other  three  that  are  next 
before  it ;  for  head  or  elder  of  the  boroes  and  chief  of  the  pledges  are  all 
one  ;  and  in  some  shires,  where  every  third  borough  hath  a  constable, 
there  the  officers  of  the  other  two  are  called  thirdborowes.  And  in  these 
tithings  or  boroes  sundry  good  orders  were  observed ;  and  amongst  otl^ers, 
first,  that  every  man  of  the  age  of  twenty-one  years  shguld  be  sworn  to 
the  king.  Then,  that  no  man  should  be  suffered  to  dwell  in  any  town  or 
place,  unless  he  were  also  received  into  some  such  suretyship  and 
pledge  as  is  aforesaid.    Thirdly,  that  if  any  of   these  pledges  were 
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imprisoned  fox*  Ms  offence,  then  he  ought  not  to  be  delivered  without 
the  assent  of  the  rest  of  his  pledges.  Again,  that  no  man  might 
remove  out  of  one  tything  or  boroe  to  dwell  in  another,  without  lawful 
warrant  in  that  behalf.  Lastly,  that  every  of  these  pledges  should 
yearly  be  presented  and  brought  forth  by  their  chief  pledge  at  a  general 
assembly  for  that  purpose,  which  we  yet  in  remembrance  thereof  do 
call  the  view  of  frankpledge,  or  the  leet  court.     (Lamb.  Const.  6,  7.) 

In  some  places  at  this  day  there  is  both  a  titliingman  and  constable, 
where  the  tithingman  is  as  it  were  a  deputy  to  execute  the  oflSce  in  the 
constable's  absence  ;  but  there  are  soine  things  which  a  constable  hath 
power  to  do,  that  tithingmen  cannot  intermeddle  with ;  for  the  con- 
stable may  do  whatever  the  tithingman  may  do,  but  not  e  converao,  the 
tithingman  not  having  au  equal  power  with  the  constable.  But  in 
places  where  there  is  no  constable,  the  office  and  authority  of  tithing- 
man seems  to  be  all  one  under  a  different  name.     (1  Bla.  Com.  357.) 

The  office  of  constable  is  either  strictly  derivative  or  ministerial,  as  in 
obeying  warrants  and  precepts  of  justices,  coroners,  and  sheriffs,  and 
the  charges  of.private  individuals  ;  or  is  original  axiijiidieial,  as  a  con- 
servator of  the  peace  at  common  law ;  and  in  many  cases  it  is  exercised 
by  virtue  of  particular  Acts  of  Parliament.  It  has  been  asserted,  how- 
ever, that  the  office  is  wholly  ministerial  and  no  way  judicial ;  {Bao. 
Ahr.  Const.  [D.]  3  ;  Burr.  1263  ;)  but  this  seems  too  general  a  position  ; 
see  per  Ashurst,  J.,  B.  v.  iStubbs,  2  T.  B.  406  j  Com.  Dig.  Leet.  M.  5. 
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II.  ?^tsf)  dtinstaMfs. 

By  the  statute  of  Winchester,  13  Edw.  I.  st.  2,  s.  6,  wi  every  hundred 
and  franchise  two  constables  shall  be  chosen  to  mahe  the  view  of  armour  ; 
and  they  shall  present  defaults  of  armour,  and  of  suits  of  towns,  and  of 
highways,  and  such  as  lodge  strangers  in  uplandish  towns,  for  whom  they 
will  not  answer. 

From  hence  Lord  Colce  and  others  will  have  it  that  high  constables 
are  no  more  ancient  than  this  statiate.  But  Mr.  Hawkins  (agreeably 
with  Lamhard,  Balton,  and  other  authorities)  says,  that  it  seems  to  be 
the  better  opinion  that  both  constables  of  hundreds,  which  are  com- 
monly called  high  constables,  and  also  constables  of  tithings,  which  are 
at  this  day  commonly  called  petty  constables  or  tithingmen,  were  by 
the  common  law,  and  not  first  ordained  by  the  said  statute  of  Win- 
chester ;  for  that  statute  doth  not  say  that  there  shall  be  such  officers 
constituted,  but  clearly  seems  to  suppose  that  there  were  such  before 
the  making  of  it.  (2  Hawk.  c.  10,  s.  33 ;  Medhurst  v.  Watt,  3  Burr. 
1259 ;  Beg.  v.  Watkinson,  2  P.  S  D.  617  ;  10  A.  d:  E.  288.) 

In  shoi-t,  the  truth  of  the  matter  seems  to  be  this  ;  the  far  greatest 
part  of  the  business  of  high  constables  of  this  day  is  not  at  all  appro- 
priated to  them  as  high  constables,  but  only  as  oflicers  to  execute  the 
precepts  of  the  justices  of  the  peace,  which  any  other  person  may  do 
as  well  as  they.  The  original  and  proper  authority  of  a  high  constable, 
as  such,  seems  to  be  the  very  same,  and  no  other,  within  his  hundred, 
as  that  of  the  petty  constable  within  his  vill ;  and  therein,  most  probably, 
he  is  coeval  with  the  petty  constable.  He  has  the  superintendence  and 
direction  of  all  petty  constables  within  his  district ;  and  he  is  in  a 
manner  responsible  for  their  conduct,  since  he  is  bound  to  notice  and 
to  present  their  defaults,  for  his  neglect  of  which  duty  he  is  pre- 
sentable himself  The  other  usual  branches  of  this  office,  such  as  the 
surveying  of  bridges,  the  issuing  of  precepts  concerning  the  appoint- 
ing of  overseers  of  the  poor,  surveyors  of  the  highways,  assessors  and 
collectors  of  the  land-tax,  and  in  like  manner  the  viewing  of  armour 
by  the  above-mentioned  statute,  are  in  him,  not  of  necessity,  but  as 
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matter  of  convenience,  and  it  is  discretionary  in  the  justices  whom  they 
■will  appoint  to  be  their  officers  in  these  cases  ;  others  have  been  super- 
added to  their  office  for  the  like  reason  of  convenience,  by  sundry  Acts 
of  Parliament,  such  as  the  issuing  of  precepts  for  the  licensing  of  ale- 
houses, for  the  levying  of  county  rates,  and  for  returning  lists  of  jurors  ; 
since  the  one  person  can  do  all  much  easier  and  cheaper  than  so  many 
different  persons. 

In  ancient  times  the  practice  was  that  if  there  was  no  feudal  lord  of 
the  hundred,  an  annual  officer  was  chosen,  who  was  to  preside  over  the 
whole  hundred,  who  was  called  the  high  constable ;  but  if  the  hundred 
were  feudal,  as  it  often  anciently  was,  then  such  lord  of  the  hundred 
administered  the  office  himself.     (^Bac.  Ab.  Constable.  [A.]) 

But  the  usual  manner  was,  that  the  high  constables  of  hundreds 
were  chosen  either  at  the  quarter  sessions  of  the  peace,  or  if  out  of  the 
sessions,  then  by  the  greater  number  of  the  justices  of  the  division 
where  they  reside ;  and  likewise  that  they  are  sworn  either  at  the 
sessions  or  by  warrant  from  the  sessions  :  which  course  hath  been  often 
allowed  and  commanded  by  the  justices  of  the  assize.  iDcilt.  c.  28.) 
The  reason  thereof  may  be  this,  as  hath  been  intimated  above,  namely, 
that  their  office  at  present  doth  not  so  much  consist  in  executing  the 
office  of  high  constable  as  such,  as  in  executing  the  justices'  precepts, 
which  they  may  do  for  the  most  part,  whether  they  be  indeed  high 
constables  or  not. 

The  election  was  in  the  justices  at  large,  and  all  must  have  had  an 
opportunity  of  voting.  {Beg.  v.  WatMnson,  2  P.  &  B,  617  ;  10  A.  &  E. 
288.) 

Now  by  the  7  &  8  Vict.  c.  33,  s.  8,  it  is  enacted,  that  where  high 
constables  have  heretofore  usually  been  appointed  at  quarter  sessions, 
they  shall  hereafter  be  appointed  by  such  justices  as  may  be  present  at 
the  special  sessions  of  their  division,  held  for  the  purpose  of  hearing  ap- 
peals against  the  rates  of  the  several  parishes  in  su6h  division,  or  at  any 
adjournment  thereof;  but  if  the  hundred  or  other  like  division  of  the 
county  for  which  any  high  constable  is  to  be  appointed  be  not  included 
within  the  limits  of  any  one  division  of  the  county  for  which  such 
special  sessions  are  held,  then  the  justices  of  the  peace  for  the  county 
assembled  at  general  or  quarter  sessions,  or  any  adjournment  thereof, 
may  from  time  to  time  determine  the  divisions  of  the  special  sessions 
at  which  such  high  constable  is  to  be  appointed,  and  shall  cause  notice 
of  such  determination  to  be  sent  by  post  or  otherwise  to  the  high 
constable  for  the  time  being  of  such  hundred  or  other  like  division. 

Where  a  town  or  other  place  formerly  tinder  the  general  jurisdic- 
tion of  the  county  had  been  erected  into  a  separate  jurisdiction,  as  a 
county  of  itself,  within  time  of  memory,  and  it  had  no  high  constable 
before,  yet  such  an  office  was  held  incident  to  such  a  newly  created 
district,  and  that  the  justices  might  appoint  a  high  constable.  {James 
V.  Green,  6  T.  R.  232;   Weatherhead  v.  Drm-y,  11  East,  168.) 

By  stat.  1  Geo.  I.  st.  2,  c.  13,  high  constables  were  to  take  the  oaths  of 
allegiance,  supremacy,  and  abjuration,  as  other  persons  who  qualify  for 
offices ;  bvit  they  are  not  within  the  stat.  25  Car.  II.  c.  2,  as  to  receiving 
the  sacrament,  and  subscribing  the  declaration  against  transubstantia- 
tion. 

By  the  7  &  8  Vict.  c.  33,  s,  8,  every  high  constable,  whether  appointed 
at  a  special  sessions,  or  at  an  adjournment  thereof,  or  at  a  court  leet, 
or  any  other  special  court  shall,  if  present  at  the  time  of  his  being 
appointed,  then  and  there  take  his  oath  for  the  due  execution  of  his 
office ;  and  if  otherwise,  he  shall  forthwith,  on  the  receipt  of  his 
appointment,  go  before  the  next  or  some  other  justice  of  the  peace  for 
the  county  in  which  he  resides,  and  then  and  there  take  his  said  oath 
of  office;  and  he  shall  not,  in  virtue  of  his  office  of  high  constable,  be 
required  to  take  any  other  oath  than  the  said  oath  for  the  due  execu- 
tion of  his  office.    (See  tit.  "  Oaths,"  Vol.  III.) 
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.  2.  E.igh  A  high  constable  may  appoint  a  deputy  to  do  a  ministerial  act. 

Constables.  {Post,  1000.) 

As  to  the  fees  and  allowances  to  high  constables  in  riots,  &c.,  see 

l>»P°*y-  post,  1030.) 

riots'  Ic'' '"'  °"  -As  to  his  accounting  at  the  sessions  under  7  &  8  Geo.  IV.  c.  3,  see 

A    '   f  "  t       P°^^'  ■'■°^*^" 

sessions.  °  Formerly,  a  high  constable  was  employed  in  collecting  county  rates, 

Datiesasto  and  might  be  required  to  give  security.     By  the  7  &  8  Vict.  c.  33, 

coUeoiing  rates      (which  Act  is  now  repealed  as  to  county  rates  by  24  &  25  Vict.  c.  101, 
aboUslied.  ^^^  ^.jjg  ^^^  ^^^  present  in  force  is  the  15  &  16  Vic.  c.  81,)  high  con- 

stables are  relieved  from  the  duties  of  collecting  county  rates.     (See 
tit.  "  County  Rate.") 
^tf '°rt°*  ^""^  They  are  also  relieved  by  the  same  Act  in  certain  cases  from  the 

rions   "^  ^^^"        duties  of  attending  at  quarter  sessions.    (But  see  2  &  3  Vict.  c.  93,  s.  7, 

1045.) 
aboUsh'ed™''  ^'^^  custom  for  high  constables  to  issue  their  warrants  to  petty 

constables  to  make  presentments  of  all  crimes  cognizable  at  the  assizes, 
is  abolished  by  the  7  &  8  Geo.  IV.  c.  38.     (See  post,  1017.) 
Office  of,  not  The  appointment  of  high  constables  is  not  affected  by  the  5  &  6  Vict. 

lS''or*'connty    <=.  109,  or  the  Comity  Constable  Acts.     The  2  &  3  Vict.  c.  93,  s.  25, 
Constable  Acts,      expressly  excepts  the  power  of  appointing  them  from  the  provisions  of 
that  Act. 


III.  ^attsS  Olonstafiles  at  Common  aato,  avCa  tintrer  ti)e 

Stat.  5  &  6  Vict.  c.  109. 
Herein  of — 

1.  Who  may  be  appointed  Parish  Constables.    Deputy  Constables 

and  Substitutes — Exemptions  from  Office,  997. 

2.  How  Chosen  and  Sworn,  and  compellable  to  act,  1001. 

3.  Paid  Constables  and  Superintendents — Looh-up  Houses,  1008. 

4.  Jurisdiction  and  Powers  under  5  cfc  6  Vict.  c.  109 — Exemption 

from  Toll,  1012. 

5.  Fees  and  Allowances  under  that  Act,  1012. 

6.  Recovery  and  Application  of  Penalties  under  that  Act,  1015. 

7.  Interpretation  of  that  Act,  1016. 

8.  Power  and  Duty  of,  as  Conservators  of  the  Peace,  1016. 

[7  *  8  Geo.  IV.  C-.  38.] 

9.  Dxity  of,  as  Officers  to  Justices,  and  in  executing  Warrants,  Sc, 

1017. 
[5  Oeo.  IV.  V.  18.] 

10.  Punishment  for  Neglect  of  Duty,  1019. 

[27  Qeo.  II.  c.  20 ;  33  Geo.  III.  c.  55 ;  5  Geo.  IV.  c.  83.] 

11.  Indemnity  and  Protection  of,  1021. 

[7  Jac.  I.e.  5;  21  Jac.  /.  c.  12  ;  2i  Geo.  II.  c.  ii;  7  «&  8  Geo.  IV. 
cc.  29,  30  ;  9  Geo.  IV.  c.  31.] 

12.  Expenses  of,  1028. 

rs  Jac.  I.  c.  10  ;  27  Geo.  II.  c.  Z  ;  27  Geo.  II  c.  20 ;  18  Geo.  III. 
c.  19  ;  41  Geo.  III.  c.  78;  7  Geo.  IV.  c.  64  ;  14  &  15  Vict,  c.55.] 

13.  Removal  from  Office,  1033. 

[13  .fc  14  Oar.  II.  c.  12 ;  5  ct-  6  Vict.  c.  109.] 
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1.  Who  mat  be  appointed  Parish  Constables,  and  op  Deputy 
Constables  and  Substitutes — Exemptions  from  Office. 

It  is  proper  to  observe  here  that  under  the  recent  enactments 
relating  to  constables  iu  parishes  and  counties,  new  officers  called 
"  constables  "  have  been  appointed,  without  entirely  abolishing  the  old, 
and  a  good  deal  of  complication  h^  thus  been  introduced  into  this 
branch  of  the  law.  It  would  seem  that  high  constables,  chief  constables, 
local  constables,  petty  constables,  parish  constables,  and  special  con- 
stables, may  all  now  be  appointed  and  exist  concurrently ;  and  that 
being  the  case,  difficulties  will  doubtless  frequently  arise  as  to  the  limits 
of  the  duties  of  the  several  officers.  In  construing  the  recent  statutes, 
however,  one  principle  may  be  borne  in  mind,  namely,  that  these  Acts 
liaving  been  passed  chiefly,  as  it  appears,  with  a  view  to  the  better 
preservation  of  the  peace,  relate  only  to  the  duties  of  constables  in 
criminal  cases,  and  the  old  constables  may  still  be  appointed  as  at 
common  law  for  the  performance  of  any  civil  duties  hitherto  entrusted 
to  them.  For  this  reason  it  will  be  necessary  to  retain  here  much  of 
the  old  law  on  this  subject ;  but  as  it  is  probable  tha.t  the  appointment 
of  constables  at  common  law  will  gradually  fall  into  disuse,  so  much 
only  of  the  old  law  will  be  stated  as  is  likely  to  be  useful  in  construing 
and  applying  the  statutes. 

Some  practical  instructions  on  the  criminal  duties  of  constables,  and 
the  manner  of  executing  them,  carefully  drawn  up,  and  applicable  to  all 
kinds  of  constables,  will  be  found  at  the  end  of  the  Section  IV.  on 
"  County  Constables"  post,  p.  1059. 

At  common  law  no  person  was  to  be  a  constable  who  was  not  an 
inhabitant  of  the  place  for  which  he  was  qualified  to  serve ;  {Feild,  Pen. 
Stat.  331  ;)  and  actual  residence  in  the  parish  was  essential.  {R.  v. 
Adlard,  1  D.  &  B.  340  ;  4,  B.  S  C.  772.)  Therefore  a  person  occupying 
a  house  and  paying  all  parish  rates  iu  respect  of  it,  and  carrying  on  the 
trade  of  a  printer,  frequenting  the  house  daily  on  all  working  days,  and 
sometimes  remaining  there  during  the  night  at  work,  but  not  sleeping 
in  the  house,  was  held  not  liable  to  serve  the  office  of  constable  in  the 
parish  where  the  house  is  situate.  (Id.)  Et  per  Abbott,  C.  J.,  "  The 
question  in  this  case  is,  whether  the  defendant  was  legally  liable  to 
serve  the  office  of  constable  ;  and  the  facts  stated  in  the  special  case 
raise  the  question,  whether  the  occupier  of  a  tenement,  situate  within  a 
parish,  but  not  used  as  a  dwelling-house,  is  an  inhabitant,  and  as  such 
liable  to  serve  this  office.  The  question  is  the  same,  whether  the  tene- 
ment consist  of  house  or  land,  and  whether  its  value  be  more  or  less. 
It  has  been  contended  on  the  part  of  the  prosecution,  that  such  an 
occupier  is  an  inhabitant  of  the  parish  within  which  the  tenement  is 
situate :  and  for  many  purposes  he  certainly  is.  The  word  '  inhabitant,' 
however,  like  many  others,  varies  in  its  import  according  to  the  sub- 
ject-matter to  which  it  is  applied.  For  all  the  purposes  of  pecuniary 
charge  it  may  be  laid  down  that  such  an  occupier  is  an  inhabitant,  and 
therefore  that  he  is  liable  to  church  rates,  to  which  all  inhabitants  Eire 
by  law  to  contribute,  to  the  repairs  of  highways  by  common  law,  and  to 
the  repairs  of  bridges,  if  not  by  common  law,  at  least  by  the  statute 
22  Hen.  VIII.  c.  5.  My  Lord  Coke,  in  his  commentary  upon  that 
statute,  says  that  the  word  '  inhabitant,'  is  the  largest  word  of  its  kind, 
and  that  all  occupiers  are  inhabitants  within  the  meaning  of  the 
statute :  but  he  adds,  that  '  servants  are  not  within  the  statute.'  (2  Insf. 
702.)  The  poor  laws  I  do  not  mention,  because  the  statute  of  Elizabeth 
contains  tlie  word  '  occupiers '  as  well  as  the  word  'inhabitants.'  But, 
as  was  justly  remarked  on  the  part  of  the  defendant,  in  all  these  cases 
the  object  is  to  raise  a  sum  of  money  by  the  assessment  of  the  property 
within  the  parish  ;  and  for  the  purpose  of  that  assessment,  it  is  per- 
fectly immaterial  whether  the  occupier  is  a  resident  within  the  parish 
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or  tiot :  consequently,  for  such  a  purpose  a  non-resident  occupier  may 
fairly  enough  be  deemed  an  inhabitant  where  that  word  happens  to  be 
the  only  mode  of  description  applied  to  the  individuals  who  are  to  bear 
the  burden.  The  office  of  constable  is  of  a  very  different  character.  It 
is  a  personal,  not  a  pecuniafy  oflSce,  and  must  be  performed  by  personal 
attendance  within  the  parish.  The  personal  presence  of  the  constable 
is  indispensable,  for  he  is  presumed  to  be  known  to  all  the  inhabitants 
of  the  parish,  and  they  are  all  botind  to  obey  his  orders,  and  to  aid 
and  assist  him,  whenever  called  upon  in  the  exercise  of  his  lawful 
authority.  In  ancient  times  constables  were  appointed  at  the  leet  or 
view  of  frankpledge,  and  in  some  places  they  are  so  still ;  though  since 
the  disuse  of  that  court,  other  modes  of  appointment  have  been  intro- 
duced and  adopted  pretty  generally.  Now  the  view  of  frankpledge  is 
a  view  of  the  resiants  within  the  leet,  and  is  spoken  of  as  such  in 
almost  all  books.  In  alleging  a  prescription  for  a  leet,  the  regular 
form  is  to  describe  it  as  a  view  of  frankpledge  of  all  the  inhabitants 
and  resiants  within  the  parish  ;  and  even  where  the  word  '  inhabitant ' 
only  is  used,  as  in  Oriesley's  case,  (8  Rep.  76,)  it  is  evidently  used  in  the 
sense  of  resiant.  The  statute  of  Marlbridge,  c.  10,  speaking  of  the 
sheriff's  tourns,  enacts,  that  those  who  have  tenements  in  divers  hun- 
dreds need  not  attend  the  tourns,  except  in  the  bailiwicks  wherein 
they  are  conversant ;  and  my  Lord  Coke,  in  his  commentary  thereon, 
{ilnst.  122,)  says  'if  a  man  hath  a  house  within  two  leets,  he  shall  be 
taken  to  be  conversant  where  his  bed  is.'  That  is  a  direct  authority 
for  saying  that  an  inhabitant,  with  reference  to  the  view  of  frankpledge, 
does  not  mean  an  occupier ;  nor  can  the  word,  indeed,  have  that  mean- 
ing ;  for  all  males  above  the  age  of  twelve  years  were  bound  to  attend 
and  do  suit  and  service,  many  of  whom  could  not  possibly  be  occupiers, 
and  if  occupiers,  as  such,  were  not  members  of  the  leet,  nor  bound  to 
do  suit  and  service  there ;  it  seems  to  follow,  necessarily,  that  the  court 
could  not  compel  them  to  serve  this  oflSce.  But,  it  has  been  said,  a 
non-resident  occupier  may  be  appointed  to  this  office  because  he  may 
serve  it  by  deputy.  I  do  not  know  that  the  appointee  can  make  a 
deputy  of  his  own  i-ight  without  the  sanction  of  some  higher  authority. 
But  even  if  he  can,  it  by  no  means  follows  that  he  is  compellable  to 
serve  an  office  which  in  its  veiy  nature  requires  personal  services, 
especially  when  no  necessity  for  his  appointment  is  shown  to  exist. 
We  are  therefore  of  opinion  that  the  verdict  found  at  the  trial  was 
wrong,  and  must  be  set  aside,  and  a  verdict  entered  for  the  defendant." 
( See  further  as  to  the  meaning  of  the  term  "  inhabitant,"  Donne  v. 
Martyn,  8  B.  S  C.62;  and  2  M.  <£■  B.  98  ;  B.  v.  Mashiter,  6  A.  £■  E. 
153  ;  and  \  N.  &  P.  314  ;  tit.  "Poor.'') 

And  where  H.  occupied  a  warehouse  in  Manchester,  within  the 
jurisdiction  of  the  court  leet,  where  he  carried  on  his  business,  but  did 
not  reside,  and  he  usually  resided  and  boarded  in  Manchester  from 
Monday  till  Saturday ;  he  had  also  premises  in  Haslingden,  in  which 
township  he  slept  when  not  in  Manchester,  and  he  did  suit  and  service  . 
to  the  court  leet  of  Haslingden  ;  it  was  held,  by  Lord  Denman,  C.  J., 
and  LittledaU,  J.,  and  semble  per  Patteson  and  Williams,  Justices, 
that  H.  was  liable  to  be  appointed  a  constable  of  the  Manchester  leet. 
{B.  V.  Moslei/,  5  JVev.  &  M.  261 ;  and  3  A.  &  E.  488.) 

It  was  held  in  B.  v.  Oener,  {Cowp.  13,)  that  one  who  was  resident 
within  a  private  leet  within  the  hundred  was  not  therefore  exempt 
from  serving  the  office  of  constable  of  the  hundred ;  and  that  a  custom 
to  elect  such  a  one  was  good. 

Tenants  in  ancient  demesne  were  liable  to  serve  as  constables. 
Eesiants  in  a  manor,  owing  suit  and  service  to  a  leet  within  the  same, 
but  not  commensurate  or  extensive  with  it,  the  limits  of  the  hundred 
reaching  beyond  those  of  the  leet,  are  obliged  to  serve  as  constables 
out  of  the  leet,  but  within  the  hundred.     (J?.  V.  Oeorge,Lofft.  365,  418.) 

Now  by  the  5  &  6  Vict.  c.  109,  s,  5, "  Every  able-bodied  man  resident 
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within  the  pai-ish;  between  the  ages  of  twenty-five  years  and  fifty-five    1.  W/io  may 
years,  rated  to  the  relief  of  the  poor  or  to  the  county  rats,  on  any  he  appointed, 
tenements   of  the  net  yearly  value  of  41.  or  upwai-ds,  except  such   <&c. — Exemp- 
persons  as  shall  be  exempt  or  disqualified  as  hereinafter  mentioned,          tions. 
shall  be  qualified  and  liable  to  serve  as  constable  of  that  parish."  

And  by  s.  6  it  is  enacted,  "That  all  peers  ;  all  members  returned  to  Exemptions ftom 
serve  in  the  Commons  House  of  Parliament;  all  judges  of  her  gSlef*^™''" 
Majesty's  courts  of  record  at  "Westminster ;  all  justices  of  the  peace  ; 
all  deputy  lieutenants  ;  all  clergymen  in  holy  orders  ;  all  priests  of  the 
Eoman  Catholic  faith  who  shall  have  duly  taken  and  subscribed  the 
oaths  and  declarations  required  by  law ;  all  persons  who  shall  teach  or 
preach  in  any  congregation  of  Protestant  Dissenters,  whose  place  of 
meeting  is  duly  registered,  and  who  shall  follow  no  secular  occupation 
except  that  of  a  schoolmaster,  producing  a  certificate  of  some  justice  of 
the  peace  of  their  having  taken  the  oaths  and  subscribed  the  decla- 
ration required  by  law ;  all  schoolmasters  ;  all  Serjeants  and  barristers 
at  law  actually  practising  ;  all  members  of  the  society  of  doctors  of 
law  and  advocates  of  the  civil  law  actually  practising ;  all  attorneys, 
solicitors,  and  proctors  duly  admitted  in  a«iy  court  of  law  or  equity,  or 
of  ecclesiastical  or  admiralty  jurisdiction,  in  which  attorneys,  solicitors, 
and  proctors  have  usually  been  admitted,  actually  practising,  and  having 
duly  taking  out  their  annual  certificates  ;  all  conveyancers  and  special 
pleaders  below  the  bar ;  all  officers  of  any  such  courts  actually  exer- 
cising the  duties  of  their  respective  offices ;  all  coroners,  gaolers,  and 
keepers  of  houses  of  correction ;  all  members  and  licentiates  of  the  royal 
college  of  physicians  in  London,  actually  practising;  all  surgeons, 
being  members  of  one  of  the  royal  colleges  of  surgeons  in  London, 
Edinburgh,  or  Dublin,  and  actually  practising ;  all  apothecaries, 
having  obtained  a  certificate  to  practice  as  an  apothecary  from  the 
master,  wardens  and  society  of  apothecaries  of  the  city  of  London, 
and  actually  practising  ;  all  officers  in  her  Majesty's  navy  or  army  on 
fidZ  pay ;  all  persons  enrolled  and  serving  in  any  corps  of  yeomanry 
under  officers  having  commissions  from  her  Majesty  or  lieutenants  of 
counties,  or  others  specially  authorized  by  her  Majesty  for  that  pur- 
pose ;  all  pilots  licensed  by  the  Trinity  House  of  Deptford  Strond, 
K!ingston-upon-Hull  or  Newcastle-upon-Tyne,  and  all  masters  of 
vessels  in  the  buoy  and  light  service  employed  by  either  of  these  cor- 
porations ;  and  all  pilots  licensed  by  the  lord  warden  of  the  Cinque 
Ports,  or  under  any  Act  of  Parliament  or  charter  for  the  regulation  of 
pilots  in  any  other  port ;  all  the  hoxisehold  servants  of  her  Majesty ; 
all  officers  of  customs  and  excise ;  all  sheriffs  and  sheriff's  officers  ;  all 
high  constables ;  the  clerks  of  all  boards  of  guardians  of  the  poor, 
established  under  the  Act  for  the  amendment  and  better  administration 
of  the  laws  relating  to  the  poor  in  England  and  Wales ;  the  masters  of 
all  imion  workhouses ;  all  county  or  district  constables  ;  all  parish 
clerks ;  all  registrars  and  superintendent  registrars  of  births,  deaths, 
and  marriages  ;  all  churchwardens,  overseers  and  relieving  officers, 
shall  be  freed  and  exempt  from  serving  the  office  of  constable  iinder 
this  Act." 

The  13  &  14  Vict.  c.  20,  s.  5,  extends  the  exemption  from  serving  Persons  em- 
to  all  postmasters  and  persons  employed  in  the  business  of  the  post-  SjS'^'*  ^^  ^°?'* 
office. 

By  the  5  &  6  Vict.  c.  109,  s.  7,  "All  licensed  victuallers  and  persons  licensed  victual- 
licensed  to  deal  in  any  excisable  liquors  or  to  sell  beer  by  retail,  all  '^I's.  teer-house 
gamekeepers,  and  all  persons  who  have  been  attainted  of  any  treason  ieefiers',  traitors 
or  felony,   or  convicted  of  any  infamous  crime,  shall  be  disqualified  and  felons,  dis- 
from  serving  the  office  of  constable  under  this  Act."  qualified. 

Before  the  passing  of  this  Act,  it  was  holden,  in  R.  v.  Clarke,  (1  T.  R.  The  Queea  may 
682,)  that  the  King  may  exempt  any  person,  or  whole  bodies  corporate,  ^empt. 
from  serving  the  office  of  constable  ;  subject,  however,  to  this  restriction, 
that  the  exemption  be  not  extended  so  far  as  to  prevent  the  existence 
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of  the  office  in  any  particular  place  ;  and  grants  of  this  nature  should 
be  construed  strictly. 

It  hath  been  said  that  a  custom  in  a  town  that  the  inhabitants  shall 
serve  the  office  of  constable  by  turns,  according  to  the  situation  of 
their  several  houses,  is  not  good ;  for  that  by  such  a  course  it  may 
come  to  a  woman's  turn  to  be  a  constable,  as  an  inhabitant  of  one  of  those 
houses  ;  yet  we  find  such  customs  allowed  to  be  good  in  later  books  ; 
and  it  seems  that  the  consequence  of  the  reasoning  above  mentioned 
may  well  be  denied,  since  a  woman  in  such  case  may  procure  another 
to  serve  for  her.  (2  HawL  c.  10,  s.  37 ;  1  £ac.  Abr.  683  ;  vide  B.  v. 
Stubbs,  2  T.  R.  406.)  But  now  the  above  statute  imposes  the  liability 
to  serve  on  "  able-bodied  men  "  only. 

Foreigners,  although  naturalized,  have  been  considered  exempt. 
{R.  V.  Ferdinand  de  Mierre,  5  Burr.  2790.) 

It  has  been  said  that  if  a  gentleman  of  quality  be  chosen  constable 
of  a  town  -wbich  hath  sufficient  persons  besides  to  execute  this  office, 
and  no  special  custom  concerning  it  exist,  perhaps  he  might  be  relieved 
by  the  Queen's  Bench  ;  but  it  seems  that  even  a  custom  cannot  exempt 
fitting  persons  from  serving  the  office  of  constable,  where  there  are  not 
sufficient  besides  them  to  execute  it.  But  these  points  seem  not  to  be 
settled.  (2  Hawk.  c.  10,  s.  41.)  Such  a  person  would  now  probably  be 
compellable  to  find  a  substitute,  under  the  provisions  of  5  &  6  Vict, 
c.  109,  s.  12,  infra. 

Beputy  Constables  or  Substitutes.'] — Inasmuch  as  the  office  is  wholly 
ministerial,  and  no  way  judicial,  it  seems  that  a  constable  may,  at 
common  law,  appoint  a  deputy  to  execute  a  warrant  directed  to  him, 
when  by  reason  of  sickness,  absence,  or  otherwise,  he  cannot  do  it 
himself ;  yet  it  doth  not  seem  to  be  settled  that  a  constable  can  make  a 
deputy  without  some  special  cause.     (2  Hawk.  c.  10,  s.  36.) 

In  Medhurst  v.  Wate,  (3  Burr.  1259,)  the  high  constable  appointed  a 
deputy  to  billet  soldiers  under  the  Mutiny  Act ;  this  appointment  was 
by  parol  only,  and  the  deputy  was  not  sworn.  By  Lord  Mansjield,  C. 
J.,  and  the  court :  "  The  high  constable  had  power  by  the  Act  to  billet 
soldiers,  and  he  may  appoint  a  deputy  to  this  particular  ministerial  act. 
This  is  a  ministerial  (not  a  judicial)  act,  and  a  constable  may  appoint 
a  deputy  to  do  ministerial  acts." 

In  i?.  v.  The  Inliab.  of  Hope  Mansdl,  (Cold.  252,)  it  was  considered 
that  a  constable  could  appoint  a  deputy.  And  in  R.  v.  Clarke,  (1  T.  R. 
682,)  it  seemed  to  be  admitted  as  a  settled  point  that  a  constable  may 
appoint  a  deputy.  (Sed  vide  per  Abbott,  C.  J.,  in  R.  v.  Adla/>-d, 
ante,  997.) 

The  deputy,  when  appointed,  has  all  the  privileges  of  the  constable 
himself.     {Hawk.  c.  10,  s.  36  ;  Dalt.  c.  1.) 

Watchmen  may  be  appointed  by  constables  as  their  assistants,  sub- 
ject to  the  custom  of  the  place  for  the  appointment  of  watchmen. 
(1  Bla.  Com.  357,  4th  edit.  292.)  A  watchman  thus  appointed  has  for 
the  time  being  the  authority  of  the  constable  and  his  deputy.  (1  Ch. 
C.  L.  24.) 

The  superior  must  be  answerable  for  his  deputy  upon  any  miscar- 
riage, unless  the  deputy  is  duly  allowed  and  sworn,  for  then  he  is  con- 
stable.   (Wood's  Inst.  h.  i.  e.  7.) 

At  common  law,  where  a  person  was  appointed  constable,  and  he 
procured  a  deputy  to  serve  for  him,  who  was  approved  of  by  the 
inhabitants  and  sworn  in  at  the  leet,  the  liability  of  the  principal  was 
at  an  end,  and  he  could  not  afterwards  be  called  upon  to  serve  the 
office  ;  if  therefore  the  substitute  abscond  and  do  not  serve,  the  prin- 
cipal is  discharged  notwithstanding.  (  Underhill  v.  Witts,  3  Esp.  56.) 
But  this  is  otherwise  under  the  recent  Act ;  see  infra. 

Now  by  the  5  &  6  Vict.  c.  109,  s.  12,  it  is  provided  "  that  if  any 
qualified  person  chosen  as  aforesaid  shall  be  unwilling  to  serve  the 
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office  of  constable  in  person,  and  shall  find  a  substitute,  to  be  approved       2.  How 
by  the  justices,  and  willing  to  serve  for  him,   the  person  so  chosen     Ghosen  and 
and  unwilling  to  serve  shall  attend  with  his  proposed  substitute  at  the     Sworn,  cbc. 

time  and  place  appointed  for  swearing  in  constables  ;  and  the  justices,   — 

if  they  shall  approve  of  such  proposed  substitute,  shall  cause  the  oath 
to  be  administered  to  him,  instead  of  the  person  so  chosen  and  unwill- 
ing to  serve ;  but  the  service  of  any  person  as  substitute  for  another 
person  shall  not  be  reckoned  as  his  own  service,  so  as  to  exempt  him 
from  being  sooner  chosen  to  serve  in  his  own  person  than  otherwise  he 
would  have  been  liable  to." 

Under  stat.  5  &  6  Vict.  c.  109,  it  is  not  necessary  that  a  person,  named  Substitute  need 
as  substitute  for  and  by  a  person  selected  as  constable  from  the  vestry  not  be  on  the 
list  of  persons  qualified  and  liable,  or  recommended  to  serve,  should  ™'  '^  "^  ' 
himself  be  on  the  vestry  list.    (iJ.  v.  Booth,  12  Q.  B.  884  ;  18  L.  J.  M.  0. 
23.) 


2.  How  Chosen  and  Sworn,  and  Compellable  to  Act. 

At  common  law  the  constable  was  chosen  by  the  jury  in  the  leet,  and  How  and  by 
if  the  party  was  present  and  refused,  the  steward  might  fine  him  ;  if  J^'"^J°J'^ 
absent,  the  homage  must  have  presented  his  refusal  at  the  next  court,   mon  law. 
and  then  he  was  amerced  ;  also  if  the  party  chosen  was  present  he  By  leet. 
took  the  oath  in  the  leet :  if  absent,  before  the  justices  of  the  peace, 
who  administered  the  oath  to  him  as  conservators  of  the  peace  at 
common  law.     {Fletcher  v.  Ingram,  1  Salk.  175  ;  1  Ld.  Baym.  69,  70  ; 
1  Ken.  Bep.  318.) 

Sometimes  the  election  was  founded  on  a  custom,  as  it  frequently 
was  in  some  parishes  at  a  vestry  meeting,  wardmote,  or  otherwise. 
(See  B.  V.  Franchard,  2  Stra.  1 149.) 

Anciently  the  practice  was,  that  in  every  hundred  where  there  was 
a  feudal  lord,  the  constables  were  sworn  in  and  admitted  by  the  lord  or 
his  steward  in  his  leet ;  but  where  there  was  no  such  feudal  lord,  the 
sheriff  in  his  torn  had  the  swearing  and  placing  of  them  in. 

And  moreover,  every  petty  constable  being  a  principal  peace  officer, 
and  it  being  necessary  for  the  preservation  of  the  peace  that  every  vill 
should  be  furnished  with  one,  the  justices  of  the  peace  have  ever  since 
the  institution  of  their  office  taken  upon  them,  as  conservators  of  the 
peace,  not  only  to  swear  the  petty  constables,  which  have  been  chosen 
at  a  torn  or  leet,  but  also  to  nominate  and  swear  those  who  have  not 
been  chosen  at  any  such  court,  on  the  neglect  of  the  sheriffs  or  lords  to 
hold  their  coiirts,  or  to  take  care  that  such  officers  are  appointed  in 
them.  Also,  it  seems,  that  such  justices  have  always  used  for  good 
cause  to  displace  such  officers  which  have  been  so  chosen  and  sworn  by 
them.  And  this  power  of  justices  of  the  peace  having  been  confirmed 
by  the  uninterrupted  usage  of  many  ages  shall  not  now  be  disputed, 
but  shall  be  presumed  to  have  been  grounded  on  sufficient  authority. 
And  some  have  carried  this  point  so  far,  as  to  allow  the  justices,  at  their 
sessions  to  swear  one  who  was  chosen  at  the  leet,  and  unduly  rejected 
by  the  steward,  who  had  sworn  another  in  his  place.  (2  Hawk.  c.  10, 
s.  49.) 

And  in  the  case  of  Dr.  Franchard,  he  was  chosen  constable  at  Mil- 
borne  Port  at  the  leet,  which  immediately  adjourned;  and  he  was 
afterwards  sworn  in  by  a  single  justice  of  the  peace  ;  and  upon  motion 
for  an  information  as  not  being  duly  sworn,  the  court  held  this  to  be  a 
good  swearing.     (B.  v.  Br.  Franchard,  2  Stra.  1149.) 

The  justices  of  the  county  of  Northampton,  at  their  genei-al  sessions,   By  justices. 
chose  a  constable  for  Holmby,  and  for  not  coming  in  to  take  the  oath 
proceeded  against  him ;  which  proceedings  being  removed  by  certiorari 
into  the  King's  Bench,  it  was  moved  on  affidavits  that  there  Lad  not 
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been  a  constable  there  forfifty  years  before,  and  that  he  might  be  dis- 
charged ;  alleging  likewise,  that  Holmby  was  a  privileged  place,  and 
"that  all  the  inhabitants  were  the  Duke  of  York's  tenants.  But  the 
court  held  that  they  could  not  discharge  him  on  motion,  and  said  that 
they  must  determine  the  matter  by  action  of  false  imprisonment,  or 
some  other  way ;  and  inclined  strongly  that  he  could  not  any  way  be  dis- 
charged. For  per  curiam,  though  originally  constables  were  chosen  in 
leets,  yet  the  constable  being  an  officer  whose  duty  it  is  to  keep  the 
peace,  the  justices  may  choose  him  in  cases  of  necessity.  {Case  of  the 
Constable  of  Holmby,  2  Keh.  557  ;  Bac.  Ah.  Constable.  [A.]) 

However,  it  is  certain  that  justices  of  the  peace  had  power  to  nomi- 
nate and  swear  constables,  on  the  default  of  the  torn  or  leet,  before 
Stat.  13  &  14  Car.  II.  c.  12,  and  therefore  that  they  have  such  authority 
in  some  cases  not  mentioned  in  that  statute,  which  enacts,  (s.  15,)  that 
if  a  constable  shall  die,  or  go  out  of  the  parish,  any  two  justices  may 
make  and  swear  a  new  one,  until  the  lord  shall  hold  a  leet,  or  till  the 
next  quarter  sessions,  who  shall  approve  the  officer  so  made  and  sworn, 
or  appoint  another ;  and  if  any  officer  shall  continue  above  a  year  in 
his  office,  the  justices  in  their  quarter  sessions  may  discharge  him,  and 
put  in  another  tiU  the  lord  shall  hold  a  court  as  aforesaid.  (2  Hawk. 
c.  10.  s.  50.)  But  justices,  even  in  sessions,  are  not  empowered  by  this 
statute  to  discharge  constables  chosen  and  sworn  at  the  court  leet, 
{Case  of  the  ConstMes  of  lAmington,  2  Stra.  798.)  And  the  provisions 
of  the  Act  must  be  strictly  complied  with  by  the  sessions ;  therefore 
an  appointment  in  the  disjunctive,  "  for  a  year  or  until  others  be  chosen," 
was  quashed.  {R.  v.  lAsle,  2  Stra.  1090,)  The  court  will  grant  a  quo 
warranto  against  a  constable  elected  at  a  vestry  and  sworn  in  at  the 
sessions  under  this  statute,  for  primd/acie  the  right  of  appointing  is 
in  the  leet,  and  the  sessions  have  no  power  if  there  has  been  no  default. 
■{R.  v.  Gouclge,  2  Stra.  1213  ;  Fitzff.  192;  JR.  y.  Rmitledge,  Dougl.  636.) 

By  an  Act  of  Parliament  for  paving,  lighting,  and  watching  the  streets 
of  a  parish,  the  rector,  churchwardens,  overseers  of  the  poor,  and 
vestrymen  were  appointed  trustees  for  putting  the  Act  in  execution.  By 
a  subsequent  Act,  the  trustees  appointed  to  put  the  first  Act  in  execution 
were  appointed  trustees  for  executing  that  Act,  and  the  said  trustees, 
or  any  thirteen  or  more  of  them,  were  authorized  to  elect  four  con- 
stables for  the  parish  annually.  The  trustees  appointed  four  constables 
for  the  year  on  the  21st  of  December,  1829.  One  of  the  persons  so 
appointed  having,  in  March,  1830,  removed  from  the  parish,  and  given 
notice  of  his  removal  to  the  trustees,  they  elected  another.  And  the 
Court  of  King's  Bench  held,  that  the  trustees,  having  so  appointed  the 
four  constables  for  the  year,  might  also,  on  the  removal  from  the 
parish  of  one  of  the  persons  so  appointed,  elect  another  person  in  his 
stead  ;  for  that  they  were  not  fundi  officio,  and  were  the  proper  persons 
to  supply  the  vacancy.     {R.  v.  Brain,  3  B.  th  Ad.  614.) 

As  to  the  appointment  of  constables  in  corporate  towns,  see  the 
Municipal  Corporation  Act,  5  &  6  Will.  IV.  c.  76,  s.  76,  &o.,  post,  p.  1068. 
Before  this  Act  it  was  held,  that  the  charter  justices  had  the  same  au- 
thority in  cases  of  this  nature  as  justices  under  a  general  commission. 
{Weatherhead  V.  Brewry,  11  East,  168;  and  see  R.  v.  J.  Green,  6  T.  R. 
228.) 

Now  by  the  5  &  6  Vict.  c.  109,  s.  21,  it  is  enacted,  "That  after  the 
passing  of  that  Act,  no  petty  constable,  headborough,  borsholder,  tith- 
ingman,  or  peace  officer  of  the  like  description  under  any  name  of  office, 
shall  be  appointed  for  any  parish,  township,  or  vill  within  the  limits  of 
this  Act,  except  for  the  performance  of  duties  unconnected  with  the  pre- 
servation of  the  peace  or  with  the  execution  of  this  Act,  at  any  court  leet 
or  torn  or  otherwise  than  under  the  provisions  of  this  Act,  or  under  the 
provisions  of  the  said  Act  of  the  third  year  of  the  reign  of  her  present 
Majesty,  or  of  some  Act  passed  for  the  amendment  thereof;  but 
nothing  herein  contained  shall  be  taken  to  prevent  the  appointment  of 
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special  constables,  or  to  apply  to  the  city  of  London  or  the  metropolitan 
police  district,  or  to  any  borough  which  is  within  the  5  &  6  Will.  IV. 
c.  76,  or  of  any  charter  granted  in  pursuance  of  that  Act,  or  of  any 
Act  made  for  the  amendment  thereof,  or  to  any  parish,  town,  or  place 
in  which  rates  are  or  shall  be  levied  for  the  payment  of  constables, 
under  the  provisions  of  an  Act  passed  in  the  fourth  year  of  his  late 
Majesty,  making  provision  for  the  lighting  and  watching  of  pai'ishes  in 
England  and  Wales,  or  of  any  local  Act  specially  applying  to  such 
parish,  town,  or  place,  and  that  nothing  hereinbefore  contained  shall 
be  taken  to  apply  to  the  county  palatine  of  Chester." 

And  by  the  7  &  8  Vict.  c.  52,  s.  4,  after  reciting  the  above  Act,  and 
that  by  the  said  Act  it  is  provided,  that  nothing  therein  contained 
shall  apply  to  certain  boroughs  and  places  therein  specified  :  and  that 
doubts  had  been  entertained  as  to  the  powers  of  the  justices  to  appoint 
constables  for  any  parish  of  which  part  shall  be  within  and  part 
without  such  exempted  borough  or  place ;  it  is  declared  and  enacted, 
"  that  with  respect  to  any  such  parish  the  exemptions  provided  by  the 
said  Act  shall  be  deemed  only  to  exempt  the  men  residing  within  that  part 
of  the  parish  which  is  within  such  exempted  borough  or  place  from 
serving  as  constables  under  the  said  Act,  or  being  included  in  any 
list  to  be  made  out  under  this  Act,  and  to  disquality  the  inhabitants  of 
such  part  from  voting  in  any  division  of  the  vestry  under  the  said 
Act." 

By  the  5  &  6  Vict.  c.  109,  s.  1,  reciting  "  That  it  will  increase  the 
security  of  persons  and  property  if  further  provision  be  made  for  the 
appointment  of  fit  persons  to  act  as  constables  in  the  several  parishes 
of  England,  and  if  power  be  given  to  pay  them  for  the  performance  of 
their  duties ; "  it  is  enacted,  "  that  after  the  expiration  of  eighty  days  and 
before  the  expiration  of  one  hundred  days  next  after  the  passing  of 
this  Act,  and  on  some  day  after  the  twenty-fourth  day  of  March  and 
before  the  ninth  day  of  April  in  each  following  year,  the  justices  of  the 
peace  of  every  county  in  England  shall  hold  a  special  petty  session  of 
the  peace  in  their  several  divisions  for  the  appointment  of  parochial 
constables,  of  which  session  due  notice  shall  be  given  to  every  justice 
usually  acting  in  that  division."     (See  the  form,  post,  1082.) 

By  the  13  &  14  Vict.  c.  20,  s.  4,  it  is  enacted,  that  the  notice  to 
justices  to  hold  special  sessions  for  the  appointment  of  parochial  con- 
stables shall  be  given  by  the  clerk  or  clerks  to  the  said  justices.  (See 
"  Sessions,"  Vol.  Y.) 

By  the  7  &  8  Vict.  c.  52,  after  reciting  the  5  &  6  Vict.  c.  109,  and  that 
it  was  expedient  that  the  like  authority  should  be  given  to  the  justices 
of  the  peace  of  liberties  within  counties,  it  is  enacted,  "  That  after  the 
passing  of  this  Act  all  the  provisions  of  the  said  Act  shall  be  extended 
and  apply  to  every  liberty  in  England  having  a  separate  commission  of 
the  peace,  and  not  being  an  incorporated  borough,  and  to  the  justices 
of  such  liberty,  as  if  such  liberty  were  a  county  of  itself,  and  as  if  the 
said  Act  were  herein  re-enacted." 

And  by  sect.  2,  the  constables  appointed  to  act  in  any  such  liberty 
before  the  passing  of  this  Act,  are  to  be  deemed  lawfully  appointed,  and 
those  persons  who  held  the  ofiice  of  constable  in  any  such  liberty  at  the 
time  of  the  passing  of  this  Act,  were  to  continue  to  hold  their  several 
offices,  and  to  execute  the  duties  thereof,  until  constables  should  be 
chosen  in  their  stead  under  the  provisions  of  this  Act. 

By  the  5  &  6  Vict.  c.  109,  s.  4,  it  is  enacted, "  That  it  shall  be  lawful  for 
the  justices  at  a  special  petty  sessions  of  the  peace  to  be  holden  for  that 
purpose,  at  any  convenient  time  before  the  issuing  of  such  precept  as 
aforesaid,  [sect.  2,  infra]  (of  which  last-mentioned  session  due  notice 
shall  be  given  to  every  justice  usually  acting  within  the  division,)  to 
make  an  order  for  uniting  any  parish  or  parishes,  whenever  they  shall 
think  it  expedient,  to  any  parish  adjoining  thereto,  or  for  the  annexing 
of  any  extra-parochial  places  to  any  parish  adjoining  thereto  for  the 
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purposes  of  this  Act ;  and  a  copy  of  such  order  shall  be  served  on  the 
overseers  of  every  parish  so  united,  and  also  on  the  overseers  of  such 
adjoining  parish  and  every  such  extra-parochial  place  so  annexed, 
■with  the  precept  hereinbefore  mentioned ;  and  every  such  parish  or 
extra-parochial  place  so  united  to  any  adjoining  parish  shall  thencefor- 
ward be  deemed,  for  all  the  purposes  of  this  Act,  to  be  a  part  of  such 
adjoining  parish ;  and  the  inhabitants  thereof  shall  be  entitled  to 
attend  and  vote  at  any  meeting  in  vestry  of  the  inhabitants  of  the 
pariah  to  which  such  parish  is  united  for  the  purposes  of  this  Act,  as 
fully  as  if  they  were  inhabitants  of  the  parish  where  such  meeting  is 
holden."     (See  the  form,  post,  1082.) 

Sect.  2.  "  That  the  justices  shall,  within  thirty  days  next  after  the 
passing  of  this  Act,  and  within  the  first  seven  days  of  February  in  each 
following  year,  issue  a  precept  under  the  hands  of  two  of  them,  to  the 
overseers  of  each  parish  within  the  division,  requiring  them  to  make 
out  and  return,  within  eighty  days  next  after  the  passing  of  this  Act 
and  before  the  twenty-fourth  day  of  March  in  each  following  year,  a 
list  in  writing  of  a  competent  number  of  men  within  their  respective 
parishes  qualified  and  liable  to  serve  as  constables,  and  also  to  perfoi-m 
all  other  requisitions  in  the  said  precepts  contained ;  and  with  the  said 
precepts  shall  be  given  notice  to  the  said  overseers  of  the  time  and 
place  where  such  special  sessions  of  the  peace  as  aforesaid  will  be 
holden."     (See  the  form,  post,  1082. ) 

Sect.  3.  "  That  the  overseers  of  every  parish,  upon  the  receipt  of 
such  precept,  shall  summon  a  meeting  of  the  inhabitants  in  vestry  to 
be  holden  within  fourteen  days  after  the  receipt  of  the  said  precept ; 
and  the  vestry  at  such  meeting  shall  make  out  a  list  in  writing  of  such 
number  as  shall  be  named  in  the  precept  of  men  residing  within  their 
parish  who  shall  be  qualified  and  liable  to  serve  as  constables,  with  the 
Christian  name  and  surname,  and  with  the  true  place  of  abode,  the 
title,  quality,  calling  or  business  of  each,  written  at  full  length  :  provided 
also,  that  it  shall  be  lawful  for  the  vestry  to  annex  to  the  said  return 
the  -names  of  any  number  of  men  willing  to  sei've  the  office  of  constable, 
and  whom  the  vestry  will  recommend  to  be  appointed,  although  not 
having  the  qualification  hereinafter  mentioned." 

Sect.  8.  "  That  the  overseers  of  each  parish  shall  make  out  true 
copies  of  the  list  so  agreed  to  in  vestry  ;  and  where  any  of  the  persons 
named  in  the  said  list  shall  have  been  chosen  to  serve,  and  shall  have 
served,  the  oflice  of  constable  in  the  said  parish,  in  person  or  by  sub- 
stitute, the  overseers  shall  set  against  his  name  in  the  list  the  date  of 
the  year  of  such  service,  and  shall  on  the  three  Sundays  next  before 
the  day  limited  for  making  their  return  in  this  year,  and  on  the  first 
three  Sundays  in  the  month  of  March  in  each  following  year,  fix  a 
true  copy  of  such  list  upon  the  principal  door  of  every  church,  chapel 
and  other  public  place  of  religious  worship  within  the  parish,  having 
first  subjoined  to  every  such  copy  a  notice,  stating  that  all  objections  to 
the  list  will  be  heard  by  the  justices  of  the  peace  at  a  time  and  place 
to  be  mentioned  in  such  notice,  and  having  also  signed  their  names  at 
the  foot  of  such  copy,  and  shall  likewise  keep  the  original  list,  or  a  true 
copy  thereof,  to  be  perused  by  any  of  the  inhabitants  of  their  parish 
at  any  reasonable  time  during  the  three  weeks  next  before  the  day 
limited  for  making  their  return  in  this  year,  and  during  the  first  three 
weeks  of  the  month  of  March  in  each  following  year,  without  any  fee  or 
reward,  and  on  or  before  the  day  limited  for  making  their  return  shall 
sign  and  return  the  original  list  to  the  justices  as  required  by  the 
precept." 

Sect.  9.  "  That  every  overseer  who  shall  neglect  or  refuse  to  sign 
and  return  such  list,  or  to  make  out,  sign  and  publish  such  true  copies 
as  aforesaid,  or  who  shall  knowingly  leave  out  the  name  of  any  person 
who  ought  to  be  included  therein,  or  who  shall  knowingly  make  a  false 
return  of  any  particular  which  ought  to  be  comprised  therein,  shall, 
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pay  for  every  such  offence  a  sum  not  less  thab  51."  Chosen  and 

Sect.  10.     "  That  the  overseers  of  each  parish  shall  attend  the  special  Sworn,  Sc. 
sessions  of  the  peace  to  be  holden  for  the  appointment  of  constables  in 


their  parish,  and  shall  then  and  there  verify  the  list  so  returned  by  them,  Overseers  to 

and  shall  answer  on  oath  such  questions  touching  the  same  as  shall  be  sp^ial  session. 

put  to  them  or  any  of  them,  by  the  justices  then  present ;  and  if  any 

man  not  qualified  and  liable  to  serve  as  constable  as  aforesaid  is  inserted 

in  any  such  list,  it  shall  be  lawful  for  the  said  justices,  upon  being 

satisfied  by  the  oath  of  the  party  complaining,  or  upon  other  proof,  or 

upon  their  own  knowledge,  that  he  is  not  qualified  and  liable  to  serve 

as  constable,  to  strike  his  name  out  of  such  list,  and  also  to  strike 

thereout  the  names  of  men  disabled  by  lunacy  or  imbecility  of  mind, 

or  by  deafness,  blindness  or  other  infirmity  of  body,  from  serving  as 

constable ;  and  when  every  such  list  shall  be  duly  corrected  at  such 

sessions,  or  at  such  adjournment  thereof,  it  shall  be  allowed  by  the 

justices  present,  or  two  of  them  at  such  sessions,  or  such  adjournment, 

who  shall  sign  the  same,  with  their  allowance  thereof." 

Sect.  11.  "That  when  any  list  shall  have  been  allowed,  the  justices  Justices  to  choose 
shall  choose  from  the  allowed  list  the  names  of  such  number  of  persons  <"">st»We3. 
as  they  shall  deem  necessary  (having  regard  to  the  extent  and  popula- 
tion of  the  parish)  to  act  as  constables  within  the  parish  during  the 
year  then  next  following,  and  until  other  constables  shall  be  chosen  and 
sworn  to  act  in  their  stead  as  constables  for  such  parish :  provided 
always,  that  where  any  person  shall  have  been  chosen  to  serve,  and 
shall  have  served,  the  office  of  constable,  either  in  person  or  by  substi- 
tute, as  hereinafter  provided,  he  shall  not  be  liable  to  be  again  chosen 
until  every  other  person  in  the  parish  liable  or  qualified  to  serve  shall 
have  also  served  the  oflice  of  constable,  either  in  person  or  by  substi- 
tute."    (See  the  form,  post,  1083.) 

Sect.   14.  "That  within  fourteen  days  after  the   appointment  and  List  of  constables 
swearing  of  such  constables,  the  clerk  to  the  justices  shall  send  to  every  ^PP°i"t«d  in  the 
iustice  usually  acting  within  the  division,  and  also  to  the  clerk  of  the  pubUshed"  ° 
peace,  for  the  purpose  of  being  laid  before  the  next  court  of  general  or 
quarter  sessions,   a  list  containing  the  names  of   all  constables  so 
appointed  in  the  division,  and  the  parishes  for  which  they  have  been 
appointed  ;  and  the  overseers  of  the  poor  shall  affix  to  the  door  of  ?°b''*ffi*^'^ 
their  respective  parish  churches  a  list  of  the  names  of  the  constables  the  churolf  doors. 
appointed  in  their  respective  parishes." 

Sect.  16.  "  That  in  case  of  the  death  or  disqualification  of  any  constable  Provision  in  case 
during  his  year  of  office,  of  which  the  overseer  shall  forthwith  give  of  vacancy, 
notice  to  a  justice  of  the  peace  usually  acting  for  the  division,  or  in 
case  any  person  who  shall  have  been  chosen  constable  shall  refuse  or 
neglect  as  aforesaid  to  attend  and  be  sworn,  or  to  find  a  qualified  sub- 
stitute to  be  sworn  in  his  stead,  and  shall  have  been  fined  for  such 
refusal  or  neglect,  the  person  who  has  last  served,  and  shall  not  then  be 
disqualified  or  exempt,  shall  be  bound  to  act  in  his  stead  until  another 
constable  shall  be  appointed  and  sworn  to  act  for  the  remainder  of  the 
year,  which  shall  be  done  at  the  next  petty  sessions  of  the  peace  for  the 
division,  of  which  notice  shall  be  given  to  all  the  justices  usually  acting 
for  the  division ;  and  in  case  the  constable  making  the  vacancy  was 
serving  as  substitute  for  some  other  person,  the  justices  shall  summon 
the  person  originally  chosen  to  attend  and  be  sworn,  or  to  find  another 
substitute  duly  qualified  to  serve  for  the  remainder  of  the  year  ;  or  if 
the  person  originally  chosen  shall  be  then  disqualified,  or  shall  have 
refused  or  neglected  as  aforesaid  to  attend  and  be  sworn,  or  to  find  a 
substitute,  or  if  the  constable  making  the  vacancy  was  serving  after 
having  been  chosen,  and  not  as  a  substitute,  the  justices  at  such  sessions 
shall  choose  another  qualified  person  out  of  the  allowed  list  then  in 
force,  to  serve  the  office  of  constable  during  the  remainder  of  the  year, 
and  shall  proceed  in  all  respects  as  in  the  original  appointment  of  con- 
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stablea  for  that  year,  aud  the  person  so  chosen  shall  be  hound  in  like 
manner,  and  subject  to  the  same  penalty,  to  attend  and  be  sworn,  or  to 
find  a  substitute  to  be  sworn  in  his  stead  to  serve  for  the  remainder  of 
the  year ;  and  if  less  than  two  hundred  days  shall  have  elapsed  since 
the  first  appointment  of  constables  for  that  year,  but  not  otherwise,  the 
service  of  the  person  appointed  to  act  for  the  remainder  of  the  year 
shall  be  reckoned  to  him  as  service  for  that  year ;  and  in  the  first  year 
after  the  passing  of  this  Act  the  justices  at  the  time  of  first  choosing 
constables  shall  also  choose  substitutes  to  serve  in  case  of  vacancies 
during  the  year  of  office  until  another  appointment  shall  be  made." 

By  the  13  &  14  Vict.  c.  20,  reciting  the  5  &  6  Vict.  c.  109,  it  is 
enacted,  (s.  1,)  that  the  provisions  in  the  said  recited  Act  made  in  case 
of  vacancy  by  death  or  disqualification  of  any  constable  during  his  year 
of  ofiice  shall  be  extended  to  the  discharge  of  any  constable  which  shall 
take  place  under  the  powers  of  the  said  recited  Act. 

Oath  of  Oonstahle.] — By  sect.  12  it  is  enacted,  "That  the  justices 
shall  cause  the  persons  so  chosen  to  be  summoned  to  appear  before 
them  on  a  day  to  be  fixed  by  siioh  justices,  (see  form,  po«<,1084,)  and  shall 
cause  to  be  administered  to  every  such  person  the  following  oath,  (that 
is  to  say) : — 

"I,  A.  B.,  of  C,  do  sxoear,  that  I wiU  well  and  truly  sene  our  Sovereign  Lady 
the  Queen  in  the  office  of  constable  for  the  parish  of  D,  [or  pa/rislies  of  D.,  E.,  &c.'\ 
for  the  year  now  next  followinrj,  or  until  another  constable  shaM  be  sworn  in  my 
stead,  according!  to  the  lest  of  my  skill  and  knowledge.  So  help  me  God." 

At  common  law  a  month  was  given  for  taking  the  oath,  yet  the 
year  commenced  from  the  appointment.  The  party  was  considered  in 
office  directly  he  was  appointed,  and  he  might  execute  his  office  before 
he  was  sworn,  though  for  the  purpose  of  imposing  a  greater  sanction  in 
the  execution  of  his  office,  it  was  more  proper  that  he  should  be  swoi-n. 
Thus  in  B.  v.  Corfe  Mullen,  (1 B.  &  Ad.  211.)— A  tithingman  going  out 
of  office  nominated  his  shepherd,  Miller,  to  serve  as  tithingman  the 
following  year.  Miller  was  chosen  at  a  court  leet  holden  October  5th, 
1824,  and  was  ordered  to  be  sworn  into  office  within  one  month,  under 
the  penalty  of  hi.  He  never  was  sworn  in,  but  executed  the  office ; 
while  he  did  so  he  was  not  a  householder,  but  lived  in  part  of  a  house 
found  for  him  by  his  employer.  His  successor  was  chosen  at  a  court 
leet  October  4th,  1825:— Held,  that  he  gained  a  settlement  in  the 
place  for  which  he  served,  although  not  sworn,  by  executing  there,  on 
his  own  account,  a  public  annual  office /or  one  whole  year,  pursuant  to 
3  &  4  W.  &  M.  c.  11,  s.  6 ;  and  that  the  question,  whether  or  not  he 
was  legally  placed  in  the  office,  according  to  9  &  10  Will.  III.  c.  11,  did 
not  arise,  he  not  having  been  a  certificated  person.  Et  per  curiam — 
"  Swearing  in  may  be  rendered  necessary  either  to  enable  the  party  to 
serve  the  office,  or  to  impose  a  greater  sanction  on  his  discharge  of  it. 
We  think  in  this  case  the  latlier  is  the  object.  A  month  is  given  for 
taking  the  oath  ;  yet  the  year  commences  from  the  appointment.  Can 
it  then  be  said,  that  the  party  is  not  in  office  till  he  is  sworn  ?  In  one 
of  the  cases  which  have  been  cited,  (Oarsington  v.  Holy  Trinity,  Burr. 
S.  C.  30,  240,)  the  swearing  in  of  a  tithingman  at  the  end  of  half  a 
year  was  considered  as  taking  effect  ab  initio.  It  is  laid  down  in  an 
Anonymous  case,  (1  Ventr.  267,)  that  a  churchwarden  (and  no  distinc- 
tion can  be  drawn  between  his  case  and  that  of  a  constable)  may 
execute  his  office  before  he  is  sworn,  though  it  is  convenient  he  should 
be  sworn.  And  it  may  be  observed  that  a  mandamus  to  swear  such  an 
officer  in  is  referred  to  by  the  court  immediately  afterwards  in  that 
case  ;  which,  must,  therefore  be  issued,  not  on  the  ground  that  the 
oath  is  essential  to  the  due  execution  of  the  office,  but  because  it  is  fit 
and  proper,  for  the  interest  of  the  public,  that  the  office  shoiild  be 
executed  under  its  sanction." 


S.  111.] 


fflOtlBtaileS!  (Parish) . 


Mandamus  to  swear  in.] — The  Queen's  Bench  hath  power  by  man- 
damus to  compel  the  court  or  judge  to  swear  a  constable  duly  chosen. 
(2  Hawk  c.  10,  a,  47  ;  Anon.  1  Ventr.  267  ;  R.  v.  Corfe  Mullen,  \B.S  Ad. 
219.) 


1007 

2.  Mow 

Chosen  and 
Sworn,  <&c. 

Mandamus  to 
compel  the  swear- 
ing a  constable. 


Quo  Warranto.] — A.  quo  warranto  lies  for  the  office  of  constable.  {S 
V.  Booth,  18  L.  J.  M.  O.  25  ;  13  Jur.  6.)  The  office  of  constable  being  qJ^  warranto. 
a  burthensome  one,  the  Court  of  Queen's  Bench  will  not  put  a  person, 
de  facto  elected  and  sworn  in  by  the  court  leet,  to  the  expense  of  show- 
ing by  what  authority  he  holds  the  office,  at  the  relation  of  a  different 
body  of  persons  claiming  the  right  of  election,  where  those  persons  do 
not  expressly  show  an  immemorial  custom  in  their  body  to  elect,  and 
that  the  deponents  believe  there  is  such  custom.  {R.  v.  Lane,  5  B.  &  A. 
488  ■,\D.&  R.  6.) 

In  the  case  of  R.  v.  Standard  Hill,  (4  M.  S  S.  378,)  which  was  an 
application  to  have  overseers  appointed  for  a  vill,  it  was  held  to  be 
necessary  to  swear  positively  that  it  was  a  vill  by  reputation.  (And 
see  R.  v.  Williamson,  3  B.  cfc  A.  582.) 


Constable  refusing  to  act  or  be  sworn,  do.] — By  the  5  &  6  Vict.  c.  109, 
s.  12,  it  is  enacted,  "That  every  person  qualified  and  liable  to  serve, 
and  who  shall  be  chosen  by  the  justices  to  serve,  the  office  of  constable, 
and  shall  be  duly  summoned  to  be  sworn,  and  to  take  upon  him  the 
said  office,  and  who  shall  refuse,  or  without  reasonable  cause,  to  be 
allowed  by  the  said  justices,  neglect  to  attend  and  to  be  sworn  as  con- 
stable, or  to  find  a  qualified  substitute  to  be  sworn  in  his  stead,  shall, 
upon  conviction  thereof  before  two  justices,  forfeit  and  pay  any  sum 
not  more  than  ten  pounds  ;  and  every  person  who,  after  being  swoi-n 
as  constable,  shall  refuse  or  wilfully  neglect  to  act  in  the  execution  of 
his  office,  shall,  upon  conviction  thereof  before  two  justices,  forfeit  and 
pay  for  every  such  offence  any  sum  not  moi-e  than  five  pounds."  (See 
form,  ^osiJ,  1084.) 

At  common  law,  if  constables  when  chosen  refuse  to  be  sworn,  a 
justice  of  the  peace  might  bind  them  over  to  the  assizes  or  sessions, 
there  to  be  indicted.     {Bait.  c.  28  ;  R.  v.  Lone,  2  Stra.  920.) 

But  it  seems  there  could  be  no  commitment,  either  by  a  justice  of  the 
peace  or  by  the  sheriff  or  steward  of  the  leet,  but  only  indictment 
upon  the  refusal  ;  and  if  found  against  him  to  assess  a  good  fine  upon 
him,  and  then  commit  him  for  that  cause.  (R.  v.  Crawley,  Cro.  Car. 
567  ;  2  Hawk  'a.  10,  s.  46.) 

It  is  said,  however,  that  if  the  party  be  present  in  the  court  he  may 
be  fined  ;  and  that  if  he  be  absent,  and  have  a  certain  time  and  place 
appointed  him  by  the  sheriff  or  steward  for  the  taking  of  the  oath 
before  a  justice  of  the  peace,  and  have  also  express  notice  of  such 
appointment,  and  be  presented  at  the  next  court  for  having  refused 
to  take  it  accordingly,  he  may  be  amerced.  In  either  case  he  may  be 
indicted  at  the  assizes  or  sessions.  (2  Hawk.  c.  10,  s.  46,  See  a  form 
of  indictment,  ^oai. 

In  1808,  fines  of  100?.  had  been  imposed  (and  submitted  to),  for  refus- 
ing the  office  of  constable  in  Manchester,  the  parties  fined  not  claiming 
exemption  ;  since  that  time  the  duties  of  the  office  had  greatly  increased, 
and  the  number  of  resianta  qualified  to  serve  had  diminished,  and  it 
was  sworn  that  difficulty  was  expected  in  procuring  persons  to  serve 
unless  considerable  fines  were  imposed  for  refusing  r  Held,  that  imder 
these  circumstances  a  fine  of  300?.  on  a  person  merely  refusing  to  serve 
by  reason  of  an  alleged  exemption,  was  excessive.  {R.  v.  Mosley, 
5  A'.  S  M.  261  ;^A.&E.  488.) 

It  is  advisable  in  all  pleadings  in  any  action  concerning  such  a  fine 
or  amerciament,  and  in  all  ipdiotments  for  such  refusal,  especially  and 
expressly  to  set  forth  the  manner  of  every,  such  election,  appointment, 
notice,  and  refusal,  and  before  whom  the  court  was  holden.   And  it  hath 
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been  adjudged  that  it  is  insufficient  to  say  in  general  that  the  party 
was  duly  elected  or  lawfully  elected,  or  that  he  had  notice,  without 
setting  forth  the  special  circumstances  thereof.  Also  it  is  said  to  have 
been  adjudged  that  an  indictment  for  not  finding  a  sufBcient  person  to 
serve  the  office  of  constable,  without  showing  that  the  party  refused  to 
serve  it  himself,  is  insufficient.  (2  Hawh  c.  10,  s.  46  ;  Bac.  Abr.  Con- 
stable  [A.].) 

An  indictment  charged  that  the  defendant,  being  elected  to  the 
office  of  constable,  had  neglected  and  refused  to  take  upon  himself  the 
execution  of  the  office.  The  proof  was  that  he  had  refused  to  take  the 
oath  of  office :  and  it  was  held,  that  that  was  primd  facie  evidence  of 
a  refusal  to  take  upon  himself  the  execution  of  the  office  ;  and  it  was 
also  held,  on  motion  in  arrest  of  judgment,  that  the  indictment  suffi- 
ciently charged  an  offence,  by  alleging  that  the  defendant  had  wholly 
neglected  and  refused  to  take  on  himself  the  execution  of  the  office,  and 
that  it  was  not  necessary  to  state  that  he  had  refused  to  be  sworn. 
{B.  V.  Brain,  3B.&  Ad.  614.) 
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3.  Paid  Constables  and  Supekintendekts— Lock-up  Houses. 

By  the  5  &  6  Vict.  c.  109,  s.  18,  it  is  enacted,  "  That  it  shall  be  lawful 
for  the  vestry  assembled  for  the  purpose  of  making  such  return  as 
aforesaid  to  resolve  that  one  or  more  paid  constables  shall  be  appointed 
for  their  parish ;  and  if  the  vestry  shall  so  resolve,  a  copy  of  the 
resolution,  and  of  the  amount  of  salary  which  the  vestry  shall  resolve 
on  paying  to  such  constable  or  constables,  shall  be  sent  by  the  over- 
seers to  the  justices,  with  the  return  hereinbefore  mentioned." 

Sect.  19.  "That  the  justices  at  the  sessions  of  the  peace  holden  for 
the  appointment  of  constables,  iipon  receiving  from  any  parish  a  copy 
of  any  such  resolution  as  aforesaid,  if  they  shall  be  satisfied  with  the 
amount  of  salary  agreed  to  be  paid,  shall  appoint  so  many  paid  con- 
stables to  act  for  that  parish  as  shall  be  agreed  to  by  the  resolution,  or 
if  the  same  resolution  shall  have  been  agreed  to  by  more  parishes  than 
one  adjoining  each  other,  may,  if  they  shall  think  fit,  appoint  the  same 
jjaid  constables  to  act  conjointly  for  all  such  last-mentioned  parishes  ; 
and  in  every  parish  in  which  a  paid  constable  shall  be  appointed  under 
this  Act,  the  justices,  if  they  shall  think  fit,  need  not  appoint  any 
unpaid  constable,  or  may  appoint  a  smaller  number  of  unpaid  constables 
than  they  had  otherwise  resolved  on  appointing  for  that  parish ;  and 
every  paid  constable  shall  hold  his  appointment  until  he  shall  resign 
or  be  dismissed  for  misconduct  by  the  justices  of  the  division  in  petty 
sessions  assembled,  or  until  the  vestry  shall  rescind  the  resolution  for 
his  appointment  at  any  meeting  of  vestry  holden  for  making  such 
return  as  aforesaid.''     (See  forms,  post,  1082.) 

By  the  13  &  14  Vict.  c.  20,  s.  3,  "  That  in  case  of  the  death  or  resig- 
nation or  dismissal  for  misconduct  of  any  paid  constable  at  any  time,  it 
shall  be  lawful  for  the  justices  of  the  division  in  petty  sessions 
assembled,  forthwith  to  appoint  another  paid  constable  from  and  out 
of  the  list  of  constables  allowed  by  the  said  justices  at  the  special 
sessions  last  holden  for  the  appointment  of  constables,  at  the  same  rate 
or  salary  as  has  been  agreed  by  the  vestry  in  the  manner  required  by 
the  said  recited  Act  to  be  given  to  paid  constables." 

By  5  &  6  Vict.  c.  109,  s.  20,  "  That  the  amount  of  the  salary  to  evei-y 
such  paid  constable  shall  be  paid  by  the  overseers  out  of  any  monies  in 
their  hands  collected  for  the  relief  of  the  poor." 

Sect.  22.  "  That  it  shall  be  lawful  for  the  justices  of  the  peace  of  any 
county  in  general  or  quarter  sessions  assembled,  if  they  shall  think  fit, 
to  order  that  lock-up  houses  for  the  temporary  confinement  of  persons 
taken  into  custody  by  any  constable,  and  not  yet  committed  for  trial, 
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or  in  execution  of  any  sentence,  shall  be  provided  in  such  places  within   3.  Paid  Oon- 
their  comity  as  the  said  justices  shall  think  fit ;  and  for  that  purpose  to     stables  and 
purchase   and  hold  lands  and  tenements,  or  to  appropriate  to  that    Superinten- 
purpose  any  lands  or  tenements  belonging  to  the  county  which  are  not  dents. 

needed  for  the  purpose  to  which  they  were  applied  or  intended  to  be — 

applied  before  such  appropriation;  or,  instead  of  providing  new  lock-up 
houses,  to  order  that  the  lock-up  houses,  strong  rooms,  or  cages,  belong- 
ing to  any  parish  be  appropriated  for  the  purpose  of  this  Act,  and  if 
necessary  be  enlarged  or  improved;  and  the  expense  of  building,  hiring, 
or  otherwise  providing,  repairing,  and  furnishing  such  lock-up  houses 
shaU  be  defrayed  out  of  the  county  rates  :  provided  always,  that  notice 
of  the  day  and  hour  at  which  any  business  relating  to  providing,  en- 
larging, or  improving  any  such  lock-up  house  will  begin  at  such  sessions 
shall  be  given  by  the  clerk  of  the  peace,  with  the  notice  of  holding  the 
sessions  on  the  requisition  of  any  five  justices  acting  for  such  county  ; 
and  that  no  such  lock-up  house  shall  be  buUt  or  otherwise  provided, 
enlarged  or  improved,  except  upon  such  plan  as  shall  be  approved  by 
one  of  her  Majesty's  principal  secretaries  of  state  :  provided  also,  that 
every  such  lock-up  house  shall  be  within  the  inspection  of  the  in- 
spectors of  prisons." 
Sect.  23  is  repealed  by  13  &  14  Vict.  c.  20  s.  6. 

The  13  &  14  Vict.  c.  20,  s.  6,  recites  5  &  6  Vict.  c.  109,  s.  2,  and  repeals  it.  Superintendents 
and  then  enacts,  that  it  shall  be  lawful  for  the  justices  of  the  peace  of  pett^le's'Sinal"' 
any  county  in  general  or  quarter  sessions  assembled  to  appoint  a  supei--  divisions  to 
intending  constable  for  each  or  any  petty  sessional  division  within  the  '^^  appointed. 
said  county,  who  shall  have  all  the  powers  and  immunities  of  a  parish 
constable  under  the  said  recited  Act,  and  shall  have  the  superintend- 
ence of  all  the  parish  constables  appointed  in  such  parishes  as  shall  be 
ordered  by  the  said  justices,  and  under  such  regulations  as  they  shall 
make,  and  shall  perform  such  duties  as  the  said  justices  shall  require 
of  him ;  and  whenever  the  justices  assembled  as  aforesaid  shall  have  When  lock-up 
provided  a  lock-up  house  under  the  said  recited  Act,  they  shall  also  rtded'u^Uce"t' 
appoint  a  constable  to  have  the  charge  thereof,  who  shall  also  have  all  appoint'con-^  " 
the  powers  and  immunities  of  a  parish  constable  under  the  said  recited  stables  to  take 
Act ;  and  every  superintending  constable,  and  constable  so  appointed  gam?'  °'  '""^ 
to  the  charge  of  a  lock-up  house,  shall  be  entitled  to  hold  his  office  until 
dismissed  by  the  justices  in  general  or  quarter  sessions  assembled,  and 
shall  receive  such  salary  and  allowances  out  of  the  county  rates  as  the 
justices  assembled  as   aforesaid  shall  order  ;    provided  always,   that  Notice  for  the 
notice  of  the  day  at  which  any  business  relating  to  the  appointment  or  ifc^^f'^nstables 
dismissal,  or  to  the  fixing  or  ordering  of  the  salary  and  allowances,  of  to  be  given  by 
any  such  constable  shall  begin  at  such  general  or  quarter  sessions  shall  ""=  '='"'^- 
be  given  by  the  clerk  of  the  peace. 

Sect.  7.  "  That  nothing  herein  contained  shall  be  taken  to  prevent  Act  not  to  apply 
the  appointment  of  special  constables,  or  to  apply  to  the  city  of  London  xanion%ka 
or  the  Metropolitan  Police  District,  or  to  any  borough  which  is  within  Metropolitan 
the  provisions  of  5  &  6  Will.  IV.  c.  76,  or  of  any  charter  granted  in  '^°^'^  District, 
pursuance  of  that  Act  or  of  any  Act  made  for  the  amendment  thereof,  or  p?ace'withfn 
or  to  any  parish,  town  or  place  in  which  rates  are  or  shall  be  levied  the  provisions  of 
for  the  payment  of  constables  under  the  provisions  of  an  Act  passed  in  ^  ^^  Yniz^^i 
the  fourth  year  of  the  reign  of  his  late  Majesty,  making  provision  for  will.'  iv.,  c.  90. 
the  lighting  and  watching  of  parishes  in  England  and  Wales,  or  of  any 
local  Act  specially  applying  to  such  parish,  town  or  place  ;  and  that 
nothing  hereinbefore  contained  shall  be  taken  to  apply  to  the  county 
palatine  of  Chester." 

Sect.  8.  "  And  for  the  purposes  of  exempting  the  Metropolitan  Police  Exempting 
District  as  hereinbefore  provided,  be  it  enacted,  that  the  justices  in  p^^j°^^Jj,"t 
general  or  quarter  sessions  assembled  shall  in  each  year,  at  the  time  of  from  payments 
,  making  up  their  accounts  for  the  year,  ascertain  what  proportion  any  ""4" '^^  ""^  "'^ 
expenses  that  have  been  incurred  during  the  preceding  year  under  this  '''"^'  °     "  • 
or  the  said  recited  Act  shall  bear  to  the  gross  amount  of  the  county 
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rate  expended  within  the  same  period,  and  also  what  proportion  of 
the  said  county  rate  has  been  levied  within  the  Metropolitan  Police 
District,  and  shall  re-pay  to  each  parish  within  the  said  Meti'opolitan 
Police  District  such  proportion  of  the  sums  so  levied  as  they  shall 
ascertain  to  be  a  like  proportion  of  the  sums  expended  under  this  Act 
out  of  the  county  rate." 

By  the  11  &  12  Vict.  c.  101,  "An  Act  to  provide  for  the  Expenses 
of  Erecting  and  Maintaining  Lock-up  Houses  on  the  Borders  of 
Counties,"  reciting  5  &  6  Vict.  c.  109,  s.  22,  it  is  enacted  (s.  1),  "that 
it  shall  be  lawful  for  the  justices  of  the  peace  in  and  for  any  county, 
and  for  the  mayor,  aldermen  and  burgesses  of  any  borough  (having 
a  separate  commission  of  the  peace),  to  agree  with  the  justices  of  the 
peace  of  any  one  or  more  county  or  counties,  or  with  the  mayor,  alder- 
men and  burgesses  of  any  one  or  more  such  borough  or  boroughs,  that 
a  lock-up  house  shall  be  erected,  hired,  or  otherwise  provided,  at  some 
place  or  places  on  or  near  any  common  boundary,  or  in  any  other 
situation  convenient  for  the  purposes  aforesaid,  or  that  a  lock-up  house 
for  any  county  or  borough,  or  any  lock-up  house,  strong-room,  or  cage 
which  might  have  been  appropriated  for  a  county  under  the  said 
Act,  and  which  shall  be  in  a  situation  convenient  for  the  purposes  afore- 
said, shall  be  appropriated,  and,  if  necessary,  enlarged  or  improved 
for  such  purposes  accordingly,  and  that  the  same  shall  be  so  provided 
or  appropriated,  enlarged  and  improved,  and  shall  be  from  time  to 
time  repaired  and  furnished,  and  a  superintendent  constable  appointed 
and  paid  for  taking  charge  thereof,  at  the  joint  expense  of  the  counties 
and  boroughs,  by  the  justices  and  mayor,  aldermen  and  burgesses,  of 
which  respectively  such  agreement  shall  be  made,  in  such  manner  and 
proportions  as  in  the  said  agreement  shall  be  specified :  provided 
always,  that  no  such  look-up  house  shall  be  erected,  hired,  provided, 
appropriated,  enlarged  or  improved,  except  upon  such  plan  as  shall  be 
approved  of  by  one  of  her  Majesty's  secretaries  of  state  :  provided  also, 
that  every  such  lock-up  house  shall  be  .subject  to  the  inspection  of  the 
inspectors  of  prisons." 

Sect.  2.  "  That  it  shall  be  lawful  for  the  justices  of  the  peace  of  any 
county  in  genei-al  or  quarter  sessions  assembled  (and  due  notice  having 
been  previously  given  according  to  the  practice  of  the  said  sessions)  to 
take  into  consideration  the  expediency  of  making  any  such  agreement 
as  aforesaid  with  any  such  parties  as  aforesaid,  and  (if  the  justices  then 
and  there  assembled  shall  resolve  that  it  is  expedient  that  such  agree- 
ment should  be  made)  to  appoint  not  less  than  three  and  not  more 
than  five  justices  for  the  said  county  to  be  a  committee  for  treating 
with  any  committee  appointed  by  any  other  of  the  parties  aforesaid 
for  the  purposes  aforesaid,  and  from  time  to  time  at  such  quarter 
sessions,  or  at  any  adjournment  thereof,  to  fill  up  any  vacancy  in  the 
said  committee  ;  and  it  shall  be  also  lawful  for  the  council  of  any  such 
borough,  at  a  special  meeting  to  be  called  for  that  purpose,  to  take 
into  consideration  the  expediency  of  making  any  such  agreement  as 
aforesaid  with  any  of  such  parties  as  aforesaid,  and  if  the  council  shall 
resolve  that  it  is  expedient  that  such  agreement  should  be  made,  to 
appoint  not  less  than  three  and  not  more  than  five  persons,  being  mem- 
bers of  such  council  or  justices  for  such  borough,  to  be  a  committee  for 
treating  with  any  committee  appointed  by  any  other  of  the  parties 
aforesaid  for  the  purposes  aforesaid,  and  from  time  to  time  at  a 
quarterly  meeting  of  the  council  to  fill  up  any  vacancy  in  the  said 
committee." 

Sect.  3.  "That  the  committee  so  appointed  shall  be  deemed  to 
represent  severally  each  of  the  contracting  parties,  and  shall  meet  and 
form  one  joint  committee,  and  may  draw  up  an  agreement  for  the 
purposes  of  this  Act,  which  agreement,  when  subscribed  by  the  greater 
number  of  the  members  of  such  joint  committee,  severally  representing 
each  of  the  contracting  parties,  and  approved  as  hereinafter  dii-ected, 
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shall  be  binding  upon  all  the  said  parties  to  all  intents  and  purposes  ; 
and  every  such  agreement  shall  specify  the  place  where  such  lock-up 
house  is  to  be  situated,  and  the  salary  of  the  superintendent  constable, 
and  the  proportion  in  which  the  expenses  of  purchasing  (where  a  site 
is  to  be  purchased)  the  site,  and  of  building  or  enlarging,  improving 
and  fitting  and  furnishing  such  lock-up  house,  and  of  repairing  the 
same  ;  and  the  salary  of  such  superintendent  constable  shall  be  borne 
by  each  of  the  contracting  parties ;  and  such  agreement  may  specify 
or  provide  where  a  site  is  to  be  purchased,  for  the  appointment  of 
trustees  to  and  in  whom  the  same  shall  be  conveyed  and  vested  in  trust 
for  all  the  counties  and  boroughs  on  behalf  of  which  the  same  shall  be 
purchased  ;  and  such  agreement  shall  provide  how  the  appointment 
of  the  superintendent  constable  of  such_  lock-up  house  shall  be  from 
time  to  time  made." 

Sect.  4.  "  That  wherever  any  agreement  shall  have  been  so  entered 
into  and  signed,  the  committee  appointed  by  each  county  and  borough 
respectively,  shall  report  the  agreement  for  approval  to  the  general  or 
quarter  sessions  of  the  peace  of  every  such  county  holden  next  after  the 
making  thereof,  and  to  a  special  meeting  of  the  council  of  every  such 
borough,  to  be  convened  for  the  purpose,  and  shall  deliver  to  the  court 
and  council  respectively  a  duplicate  of  the  agreement  to  be  filed  by  the 
clerk  of  the  peace  and  by  the  town  clerk  of  each  of  the  said  parties 
respectively,  to  be  by  them  kept  with  the  records  of  the  several  parties 
aforesaid ;  provided  always,  that  if  such  agreement  be  not  so  approved, 
it  shall  be  lawful  for  the  said  contracting  parties  severally  to  refer  the 
same  back  for  re-consideration  to  the  said  joint  committee,  after  which 
the  same  shall  be  again  reported  until  finally  approved  as  aforesaid,  or 
until  any  of  the  parties  shall  break  off  the  agreement  or  treaty  ;  and 
after  such  agreement  shall  have  been  approved,  the  justices  of  each 
county  and  the  council  of  each  borough  concerned  therein  may  direct 
the  committees  by  them  respectively  appointed  to  re-assemble,  or  may 
from  time  to  time  appoint  other  committees  to  meet,  together  with  com- 
mittees appointed  by  the  justices  or  council,  as  the  case  may  be,  of  the 
other  county  or  borough  concerned  therein,  to  execute  such  agreement, 
and  to  do  all  necessary  acts  consequent  upon  such  agreement  as 
occasion  may  require  ;  and  such  committee  .shall  have  power  to  do  all 
necessary  acts  accordingly,  and  may  cause  to  be  purchased  and  con- 
veyed in  such  manner  as  by  such  agreement  shall  be  provided,  or  as 
the  justice  or  justices  and  council,  parties  to  any  such  agreement, 
may  direct,  any  land  which  may  be  required  for  the  purposes  of  this 
Act." 

Sect.  5.  "  That  as  far  as  respects  the  power  to  detain  therein  and 
remand  thereto,  and  to  convey  thereto  and  therefrom  persons  taken 
into  custody,  every  such  lock-up  house  shall  be  deemed  a  lock-up  house 
in  and  for  each  of  the  counties  and  boroughs,  for  the  joint  use  of 
which  the  same  shall  be  provided,  and  all  justices,  constables  and 
others  shall  have  authority  accordingly." 

Sect.  6.  "That  every  superintendent  constable  so  appointed  as  afore- 
said to  take  charge  of  such  lock-up  house  as  aforesaid,  shall  be  entitled 
to  hold  his  oifice  during  good  behaviour,  or  until  he  shall  be  dismissed 
therefrom  by  the  orders  of  such  justices  and  council  or  otherwise  as  by 
such  agreement  may  be  provided,  and  shall  be  paid  such  salary  and  in 
such  manner  and  at  such  times  and  in  such  proportions  out  of  the 
county,  borough  or  other  rates  as  shall  be  provided  by  such  agreement ; 
and  every  such  superintending  constable  shall  have  all  the  powers  and 
immunities  of  a  parish  constable  under  the  said  recited  Act,  and  shall 
have  the  superintendence  of  all  the  parish  constables  appointed  in  such 
parishes  as  shall  be  specified  in  the  said  agreement,  and  under  such 
regulations  as  shall  be  therein  provided." 

Sect.  7.  "  That  in  this  Act  the  word  '  county '  shall  include  every 
riding,  part  or  division  of  a  county  having  a  separate  commission  of 
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the  peace,  and  every  liberty  having  a  separate  commission  of  the 
peace  ;  the  word  '  borough '  shall  include  a  city,  town  or  port ; 
words  importing  the  plural  number  shall  include  the  singular  number, 
and  words  importing  the  singular  number  shall  include  the  plural 
number." 


4   Jurisdiction  and  Powees  of,   under  5  &  6  Vict.  c.  109 — Ex- 
emptions FROM  Toll. 


Power  of  the 
constablea. 


By  the  5  &  6  Vict.  c.  109,  s.  15,  it  is  enacted,  "  That  the  said  con- 
stablea shall  have  within  the  whole  county,  and  also  within  all  liberties 
and  franchises,  and  detached  parts  of  other  counties  situated  therein, 
and  also  in  every  county  ad^ining  to  the  county  in  which  they  are 
appointed,  all  the  powers,  privileges  and  immunities,  and  shall  be 
liable  to  all  the  duties  and  responsibilities  of  a  constable  within  his 
constablewick,  but  shall  not  be  bound  to  act  as  a  constable  beyond  the 
parish  for  which  they  are  severally  appointed  and  sworn,  without  the 
special  warrant  of  a  justice  of  the  peace :  provided  always,  that  in 
those  counties  in  which  any  chief  constable  or  superintendent  shall 
have  been  appointed  under  the  authority  of  an  Act  passed  in  the  third 
2  &  3  Vict.  c.  93.  year  of  the  reign  of  her  present  Majesty,  intituled  '  An  Act  for  the 
Establishment  of  Coimty  and  District  Constables  by  the  Authority  of 
Justices  of  the  Peace,'  or  of  any  Act  passed  for  the  amendment  thereof, 
the  constables  appointed  under  this  Act  for  any  parish  within  the 
district  for  which  such  chief  constable  or  superintendent  shall  have 
been  appointed  shall  be  subject  to  the  authority  of  such  chief  constable 
or  superintendent." 

By  the  7  &  8  Vict.  c.  52,  s.  3,  it  is  enacted,  "  That  no  toll  shall  be 
demanded  or  taken  on  any  turnpike  road  or  bridge  for  any  horse,  or 
police  van,  carriage,  or  cart,  passing  along  such  road  or  bridge,  in  the 
service  of  a  superintendent  constable  appointed  under  the  provisions 
of  the  said  Act,  provided  that  the  superintendent  constable  in  charge 
of  such  horse,  van,  carriage,  or  cart  shall  produce  a  certificate  of  his 
appointment,  signed  by  the  clerk  of  the  peace  of  the  county  for  which 
he  shall  have  been  so  appointed,  or  shall  have  his  dress  according  to 
the  regulations  of  the  said  county,  at  the  time  of  claiming  the  ex- 
emption ;  and  every  person  who  shall  fi'audulently  claim  or  take  the 
benefit  of  the  exemption  from  toll  herein  contained  not  being  lawfully 
entitled  thei'eunto  shall  for  every  such  offence  be  liable  to  a  penalty  not 
exceeding  five  pounds ;  and  in  all  such  cases  the  proof  of  exemption 
shall  be  upon  the  person  claiming  the  same." 


Horses,  &c.,  iu 
service  of  siiper- 
iateudent  con^ 
stables  exempted 
from  toll. 


5.    Fees  and  Allowances  under  5  &  6  Vict,  c.  109. 

Sees  and  By  the  5  &  6  Vict.  c.  109,  s.  17,  it  is  enacted,  "  That  the  justices  of 

allowances.  the  county  in  general  or  quarter  sessions  assembled  shall  from  time  to 

time,  subject  to  the  approval  of  one  of  her  Majesty's  principal 
secretaries  of  state,  settle  tables  of  fees  and  allowances  to  the  clerks  to 
the  justices  for  the  performance  of  their  duties  under  this  Act,  and  to 
the  constables  for  the  service  of  summons  and  execution  of  warrants, 
and  for  the  performance  of  such  other  occasional  duties  which  may  be 
required  of  the  said  constables,  for  which  the  said  justices  shall  think 
that  fees  ought  to  be  allowed  ;  and  whenever  any  duty  for  which  any 
such  fee  or  allowance  shall  have  been  settled,  and  for  which  the  pay- 
ment is  not  by  law  charged  upon  the  county  rates,  shall  have  been 
performed  by  any  clerk  or  by  any  constable  appointed  under  this  Act, 
How  paid.  the  amount  of  the  fee  or  allowance  shall  be  paid  by  the  overseers  of 

the  parish  in  respect  of  which  such  fee  has  become  payable  out  of  any 
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monies  in  their  hands  collected  for  the  relief  of  the  poor,  upon  the 
order  of  the  justices  in  petty  sessions  assembled  for  the  division,  and 
under  such  regulations  as  shall  be  made  from  time  to  time  by  the 
justices  in  general  or  quarter  sessions  assembled,  subject  to  the  approval 
of  the  secretary  of  state."  (a)     (See  the  form,  post.) 
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(a)  A  Taeie  of  Pees  and  Aliowanoes  to  the  clerks  to  the  justices  of  the  peace 
•  aad  to  the  constables  within  the  county  of  Surrey^  for  the  performance  of 
their  duties  under  an  Act  passed  in  the  5th  and  6th  years  of  the  reign  of 
her  Majesty  Queen  Victoria,  c.  109,  intituled  "An  Act  for  the  Appointment 
and  Payment  of  Parish  Constables,"  settled  by  the  justices  of  the  peace 
acting  in  and  for  the  said  county  in  quarter  sessions  assembled  by  adjourn- 
ment on  Monday  the  5th  day  of  December,  in  the  year  of  our  Lord  1842, 
and  approved  by  the  Eight  Hon.  Sir  James  Graham,  Bart.,  one  of  her 
Majesty's  principal  secretaries  of  state. 

Pee. 


1.  Justices'  Cleeks' 
1.  Every  precept  for  holding  special  petty  sessions 


s,    d. 


By  whom, 
payahle. 


for  the  appointment  of  constables '.     2 

2.  Notice  to  every  justice,  and  sending  same — each 
notice 

3.  List  containing  the  names  of  all  the  constables 
appointed  in  the  division,  and  the  parishes  for  which 
they  have  been  appointed,  for  every  justice  usually 
acting  In  the  division,  and  sending  same — each  list  . . . 

And  for  the  clerk  of  the  peace,  and  sending  same, 
including  his  fee  of  2s.  6rf i 

4.  Every  precept  to  overseers,  requiring  them  to 
make  out  a  list  of  men  qualified  and  liable  to  serve  as 
constables,  with  notice  of  special  sessions,  and  a  printed 
form  of  return  to  accompany  the  same,  return  thereto, 
verification  thereof,  and  oaths,  hearing  objections 
thereto,  allowance  thereof,  and  list  of  the  constables 
appointed  in  each  parish  by  the  overseers  of  that  parish 

5.  Every  appointment  of  a  constable  or  substitute, 
summons  to  each,  constable  to  appear  and  be  sworn, 
and  copy,  oath  of  office,  and  certificate  of  the  same 5 

The  above  fees,  where  afpplicahle  to  le  payable  also  in 
cases  of  vacancy. 

6.  Every  appointment  of  a  paid  constable,  summons  ' 
and  copy,"  oath  of  office,  and  certificate  (exclusive  of 
the  stamp) 7 

7.  Every  precept  for  holding  a  special  petty  session 
for  uniting  a  parish  or  parishes,  or  annexing  extra 
parochial  places  to  parishes 2 

8.  Notice  to  every  justice  and  service— each  notice..     1 

9.  Every  order  for  uniting  parishes  or  places 3 

10.  Copy  thereof  for  the  overseers  of  every  parish  or 
place  united,  with  the  precept — each  copy  and  service. 

11.  Every  order  for  payment  of  clerks'  or  constables' 


A 


1     0 


By  the  overseers 

)  of  all  the  parishes 

in  the  division  in 

equal  proportions. 


2     0 

i 

6/ 


The  overseers  of 
\  every  parish    in 
the  division. 


5     6- 


IThe  overseers  of 
every  parish  in 
the  division  in 
respect  of  every 
constable  appoint- 
edfor  that  parish. 


Ditto. 


2     0/ 


1     0 


The  overseers  of 
all  the  parishes 
or  places  united 
in  eijual  propor- 
tions. 


The  overseers  of 
every  parish. 


The  foregoing  table  of  fees  and  aUowcmces  to  be  in 
lieu  of  those  settled  by  the  general  table  of  fees  to 
he  taken  by  the  clerks  to  the  justices  of  the  peace 
within  tlie  said  county,  eiecept  fees  for  informa- 
tions, summonses,  convictions,  (be,  not  herein 
settled,  which  are  to  be  payable  according  to  the 
said  general  table. 

2.    CoKSTAELES'  FeBS.  £     S.     d. 

1.  For  the  execution  of  every  warrant,  or  the  lawful  apprehension 

of  every  person  without  a  warrant,  not  exceeding 0    2    0 

2.  For  the  service  of  every  summons,  notice,  order,  or  other  docu- 
ment within  the  parish,  except  summonses  for  parochial  or  local  rates    0    10 
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5.  Fees  and        By  13  &  14  Viet.  c.  20,  s.  2,  reciting  that  certain  fees  and  allowances,  to 
Allowances.     Tje  settled  by  justices  in  general  or  quarter  sessions  assembled,  shall  be 

paid  to  constables  for   the   service  of  summonses  and  execution  of 

warrants,  enacts,  that  the  said  fees  and  allowances  so  settled  by  the 
justices  in  general  or  quarter  sessions,  and  approved  by  a  secretary  of 


£  s.  d, 
3.  For  the  service  of  every  summons  for  parochial  or  local  rates 

within  the  parish 0    0    6 

i.  For  every  mile  out  beyond  the  limits  of  the  parish,  in  each 

case,  in  addition  to  the  above   0     0    6 

5.  For  attendance  before  a  magistrate,  or  at  petty  or  special 
sessions,  with  a  prisoner,  or  to  prove  the  service  of  a  summons, 
notice,  order,  or  other  document,  or  to  make  any  return  required 

by  law,  if  on  the  day  of  apprehension,  service,  &c 0     10 

6.  if  on  any  subsequent  day 0    2    6 

7.  For  every  mile  out 0    0    6 

The  three  last  allowances  to  he  made  once  only  in  a  day  although 

for  the  hrirujing  'up  several  prisoners,  or  provinr/  the  service  of 
several  summonses,  if  at  the  same  time. 
In  the  apprehension  of  vagrants  or  other  persons  with  families,  the 
parents  only,  and  those  above  the  age  of  sixteen,  are  to  he  con- 
sidered a^  persons  for  whose  apprehension  fees  are  to  hepayahle. 

8.  For  the  apprehension  and  conveyance  of  a  person  to  prison,  on 
non-payment  of  a  penalty,  in  default  of  distress,  or  such  like  cases, 
(exclusive  of  the  expenses  of  conveyance  and  subsistence  allowed  by 

the  county)  after  the  rate  per  day  of,  not  exceeding 0     5     0 

9.  For  every  night  so  employed,  if  allowed  by  a  justice,  after  the 

rate  per  night  of,  not  exceeding  0    3    6 

10.  For  every  day  or  part  of  a  day,  and  for  every  night  or  part  of 
a  night,  that  a  constable  may  be  employed  in  search  or  pursuit  of 
an  offender,  the  removal  of  vagrants,  the  quelling  of  disturbances,  or 
such  like  duties  not  before  provided  for,  and  expenses,  if  ordered  or 
allowed  by  a  magistrate ;  or  in  lieu  of  any  of  the  above  fees,  if  go 
directed  by  a  magistrate,  after  the  rate  per  day  of,  not  exceeding ...     0    5    0 

11.  For  every  night  or  part  of  a  night,  in  continuation  of  any 

day,  or  part  of  a  day,  after  the  rate  per  night  of,  not  exceeding 0    3    6 

12.  If  required  for  such  purposes  to  go  beyond  the  limits  of  the 

parish,  at  per  mile  out,  in  addition  to  the  above   0     0    6 

Tfiefive  last-men^ned  fees,  when  allowed,  to  he  in  lieu  of  tJie  fore- 
going allowances  for  execution  of  warrants,  mileage,  and  attend- 
ance hefore  a  magistrate  with  a  prisoner. 

13.  For  the  conveyance  of  a  prisoner  to  the  gaol  or  houses  of 
correction  (exclusive  of  the  expenses  of  conveyance  and  subsistence 
allowed  by  the  county),  after  the  rate  per  day  of,  not  exceediug 0    5    0 

14.  For  every  night  so  employed,  after  the  rate  per  night  of,  not 
exceeding 0    3     6 

As  hy  this  table  of  fees  compensation  is  made  to  constables  for  their 
trouble  amd  loss  of  time  in  the  conveyance  of  prisoners  to  the  gaol 
and  houses  of  cm-rection,  it  is  desirable  that  the  aUoivance  for 
the  expense  of  such  conveyance,  chargeable  upon  the  county  rate 
hy  the  27  Geo.  II.  c.  3,  shoidd  he  very  strictly  limited  to  the  sum 
actually  expended. 

15.  For  an  assistant  to  a  constable  in  any  case  if  directed  or 
allowed  by  a  magistrate,  after  the  rate  per  day  of,  not  exceeding   ...     0    2    6 

16.  And  for  every  night  so  employed,  after  the  rate  per  night  of, 

not  exceeding 0    2    6 

17.  If  required  to  go  more  than  two  miles  from  his  usual  place  of 

abode,  at  per  mile  beyond  that  distance 0     0    6 

18.  For  subsistence  of  a  prisoner  in  any  case,  when  not  chargeable 

upon  the  county,  after  the  rate  per  day  of,  not  exceeding    0     0    9 

19.  For  subsistence  and  lodging  of  a  prisoner  in  any  case,  when 
not  chargeable  upon  the  county,  after  the  rate  per  night  of,  not 
exceeding 0    0    9 
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state,  as  in  5  &  6  "Viet.  c.  109  required,  shall  ia  like  manner  be  paid  to  6.  Recovery, 

the  said  constables  for  the  execution  of  any  order  of  a  justice  made  in  <&o.,  of 

writing,  or  for  the  performance  of  any  occasional  duties,  the  same  being  Penalties. 

sanctioned  and  allowed  by  justices  in  petty  sessions  assembled. 


6.  Eecovery  and  Application  of  Penalties  under  5  &  6  Vict.  c.  109. 

By  the  5  &  6  Yict.  c.  109,  s.  24,  it  is  enacted,  "That  all  penalties  Eecovery  of 
herein  made  payable  on  conviction  of  any  offender  before  two  justices  P™*!*'^'- 
of  the  peace  may  be  levied,  in  case  of  non-payment  thereof,  with  the 


£    s.    d. 

20.  For  conveyance  of  a  prisoner  in  any  case,  when  not  chargeable 
upon  the  county,  at  per  mile,  in  addition  to  the  foregoing  allowances 
formileage  0     0     6 

21.  And  for  each  additional  prisoner  0    0     3 

WJienever  railways  can  he  made  available  for  conveyance,   the 

allowance  to  he  at  second  class  railway  fa/re,  and  conveyance  to 
and  from  the  railway,  instead  of  mileage,  at  the  discretion  of 
the  magistrate  malcing  the  allowance. 

22.  For  the  performance  of  all  other  occasional  duties  of  con- 
stables where  the  population,  according  to  the  preceding  census, 
does  not  exceed  1000,  an  annual  allowance  at  the  discretion  of  the 
justices  in  petty  sessions  of,  not  exceeding 5    0     0 

23.  And  for  every  additional  500  of  population  an  additional 

annual  allowance  at  the  discretion  aforesaid  of,  not  exceeding 2    0     0 

The  total  to  he  divided,  in  such  proportions  as  the  justices  in  petty 
session  shaU  determine,  hetween  the  constables,  where  m/yre  than 
one  are  appointed  for  the  same  pa/rish  or  place. 
The  foregoing  fees  and  allowances  are  not  to  apply  or  he  allowed  to 
paid  constahles  appointed  with  sala/ries  {which  salaries  slwll  he 
intended  to  he  in  lieu  of  fees  and  allowances),  unless  employed 
upon  any  duties  which  may  require  their  going  heyond  the  limits 
of  their  parishes,  in  which  cases  they  shall  be  entitled  to  the 
mileages  {or  railway  fa/re)  herein  specified  for  those  duties,  if 
allowed  by  the  justices  of  the  division  assembled  in  petty  sessions. 
Nor  are  amy  of  the  ahove  allowances  to  apply  or  be  made  out  of  the 
poor  rates,  when  constahles  attend  as  witnesses,  and  allowances 
for  their  time  and  expenses  are  made  and  comprised  in  the 
magistrate's  certificate  of  expenses  granted  before  trial,  pursuant 
to  the  provisions  of  7  Geo.  IV.  c.  64,  s.  22. 
It  is  ordered  by  this  court,  that  for  the  purpose  of  preventing  inaccuracies, 
every  constable  shall  provide  himself  with  a  book  in  which  shall  be  inserted 
every  charge  he  is  entitled  to  make  under  the  foregoing  table  of  fees  and 
allowances  at  the  time  of  its  occurrence. 

And  it  is  also  ordered,  that  at  the  same  time  some  one  of  the  justices  by 
whom  the  case  may  be  heard,  or  by  whom  any  direction  or  authority  may  have 
been  given,  shall  examine  and  determine  such  charges,  and,  if  satisfied  there- 
with, shall  affix  his  initials  thereto ;  and  no  charges  (except  such  as  are  autho- 
rized to  be  made  periodically)  shall  be  allowed  upon  the  application  for  an 
order  for  payment  that  have  not  such  initials  affixed. 

And  it  is  further  ordered,  that  each  constable  shall  keep  a  register  of  such 
occasional  duties  as  he  may  perform. 

Lastly,  it  is  ordered,  that  the  accounts  of  the  clerks  to  the  justices  and  of  the 
several  constables,  for  the  performance  of  their  duties,  for  which  payment  is 
not  by  law  chargeable  upon  the  county  rates,  shall  be  produced  by  them 
respectively  to  the  justices  in  petty  sessions  once  in  each  quarter  of  the  year, 
in  order  that  the  same  may  he  audited  and  allowed,  and  orders  made  for  their 
payment  out  of  the  poor  rates  of  the  respective  parishes  liable  to  the  s_ame. 

By  the  Court. 
The  above  table  is  given  as  an  example  merely,  as  it  appears  that  the  fees 
settled  by  the  justices  of  diiferent  counties  and  approved  by  the  secretary  of 
state  are  not  similar. 


1016 

6.  Recovery 

&c.,  of 
Penalties. 


App1ica.tiou  of 
peDalties. 
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costs  and  charges  attending  such  conviction,  by  distress  and  sale  of  the 
goods  and  chattels  of  the  offender,  by  warrant  under  the  hand  and 
seal  of  any  justice  of  the  peace  of  the  county,  riding  or  place  wherein 
such  conviction  shall  have  taken  place,  with  the  reasonable  costs  of 
such  distress  and  sale  ;  and  the  overplus,  if  any,  shall  be  returned  to 
the  party  whose  goods  and  chattels  shall  have  been  distrained." 

Sect.  25.  "  That  aU  penalties  levied  under  this  Act,  shall  be  applied 
in  aid  of  the  poor  rates  of  the  parish  in  which  the  offence  shall  have 
been  committed  for  which  such  penalties  shall  be  levied. " 


Interpretation  of 
Act. 


7.  Interpretation  of  5  &  6  Vict.  c.  109. 

By  the  5  &  6  Vict.  c.  109,  s.  26,  "  That  in  this  Act  the  word  '  county  ' 
shall  be  taken  to  extend  to  every  riding  or  division  of  a  county  for  which 
there  is  a  separate  court  of  general  or  quarter  sessions  of  peace : 
and  the  word  '  parish '  shall  be  taken  to  extend  to  every  township  or 
other  district  maintaining  its  own  poor,  and  also  to  every  extra- 
parochial  place  which  shall  not  be  annexed  to  an  adjoining  parish,  for 
which  places  the  justices  in  petty  sessions  assembled  shall  be  em- 
powered to  appoint  persons  to  act  as  overseers  ;  and  the  word  'over- 
seers '  shall  be  taken  to  extend  to  all  persons  charged  with  collecting 
rates  for  the  relief  of  the  poor  in  any  parish,  and,  in  extra-parochial 
places  not  added  to  any  adjoining  parish,  to  the  persons  appointed  by 
the  justices  as  aforesaid." 


Constable  a 
conservator  of 
the  peace. 


8.  Power  and  Duty  of  Constables  as  Conservators  of  the  Pjeaob,  &c. 

Every  high  and  petty  constable  is  by  the  common  law  a  conservator 
of  the  peace.    (2  Hawk.  c.  8,  s.  6  ;  Crom.  6  ;  Dalt.  c.  1  ;  ante,  994.) 

And  therefore,  if  any  man  shall  make  an  affray  or  an  assault  upon 
another  in  the  presence  of  a  constable,  or  shall  threaten  to  kill,  beat,  or 
hurt  another,  or  shall  be  in  a  fury  ready  to  break  the  peace,  the  con- 
stable may  commit  him  to  the  stocks  or  other  safe  custody  for  the  present, 
and  after  may  carry  him  before  a  justice  or  to  gaol,  until  he  shall 
find  surety  for  the  peace,  which  surety  the  constable  himself  may  also 
take  by  obligation,  to  be  sealed  and  delivered,  to  the  Queen's  use  :  and 
if  the  party  will  not  find  surety  to  the  constable,  he  may  imprison  the 
party  until  he  shall  do  it.     {Dalt.  c.  1.) 

A  collector  of  land-tax,  though  he  is  not  entitled  by  statute,  or  under 
his  general  authority,  to  take  a  constable  with  him  into  the  house  of  a 
person  from  whom  he  is  demanding  payment  of  an  arrear  of  the  land- 
tax  may,  if  he  has  reasonable  ground  from  past  or  present  circumstances 
to  apprehend  violence  from  such  person,  call  in  constables  to  assist  in 
keeping  the  peace,  and  such  constables  are  justified  in  staying  while 
the  collector  remains  to  be  paid,  as  long  as  there  is  reason  to  expect 
violence  ;  and  if  the  owner  of  the  house  use  violence  to  remove  them, 
he  is  indictable  for  assaulting  a  peace  officer  in  the  execution  of  his 
duty.     (R.  V.  Clark,  Z  A.  &  E.  287.) 

But  a  constable  has  not,  without  a  warrant,  any  authority  to  arrest 
for  a  breach  of  the  peace  or  other  misdemeanour  not  committed  in  his 
presence,  after  it  is  over,  unless  from  the  conduct  of  the  defendant  in 
the  constable's  presence  there  be  reasonable  ground  for  supposing  that 
he  will  be  guilty  of  some  further  breach  of  the  peace  or  misdeameanour. 

As  regards,  however,  charges  of  felony,  a  constable  has  authority  to 
ai-rest  and  should  arrest  a  party,  though  the  constable  has  no  warrant, 
upon  a  positive  charge  of  felony  made  against  him,  and  there  being 
reasonable  ground  for  suspecting  him  guilty  of  it. 

Tor  the  authorities  in  support  of  these  positions  and  for  fui-ther  infor- 
mation on  this  subject,  and  as  to  what  the  constable  should  do  after  the 
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arrest,  see  ante,  tit.  "  Affray,"  p.  59  ;  "  Arrest  Without  Warrant,^'  ante, 
p.  295.  ■      ^>    r 

To  support  an  indictment  against  a  person  for  refusing  to  aid  and 
assist  a  constable  in  the  execution  of  his  duty  in  quelling  a  riot,  it  is 
necessary  to  prove — 1st,  that  the  constable  saw  a  breach  of  the  peace 
committed  ;  2nd,  that  there  was  a  reasonable  necessity  for  calling  on 
the  defendant  for  his  assistance  ;  and  .3rd,  that  when  duly  called  upon  to 
assist  the  constable,  the  defendant,  without  any  physical  impossibility  or 
lawful  excuse,  refused  to  do  so  ;  and  in  such  a  case  it  is  no  ground  of 
defence  that  from  the  number  of  rioters  the  single  aid  of  the  defendant 
would  not  have  been  of  any  use.  (Bee/,  v  Brown,  1  Car.  &  M.  314.)  In. 
Reg  V.  Sherlock,  (35  L.  J.  M.  C.  92  ;  1  L.  R.  G.  0.  R.  20,)  it  was  held  that  an 
indictment  was  sufficient  which  contained  no  further  allegation  as  to  the 
lawfulness  of  the  apprehension  than  that  the  prisoners  were  in  custody 
and  assaulted  the  officers  with  intent  to  resist  theii;  lawful  authority. 

A  person  charged  to  aid  a  constable,  and  who  does  so,  is  protected 
eundo  morando,  et  redeundo.     (Reg.  v.  Phelps,  1  C.  <S>  M.  180.) 

By  ancient  custom,  (that  is,  by  the  common  law  of  the  land,)  before 
the  coming  of  the  judges,  the  high  constables  issue  their  warrants  to 
the  petty  constables,  headboroughs,  borseholders,  &c.,  to  make  present- 
ments of  all  crimes  and  offences  cognizable  at  the  assizes  ;  to  the  intent 
(as  it  seemeth)  that  the  judges  thereby  may  have  a  general  information 
and  knowledge  how  the  peace  hath  been  kept,  which  presentments  being 
delivered  to  the  high  constables,  are  by  them  delivered  into  court,  and 
make  up  part  of  the  rolls  and  other  remembrances  above  mentioned. 

By  the  7  &  8  Geo.  IV.  c.  38,  after  reciting  that  "  in  some  parts  of  Eng- 
land the  petty  constables  of  the  several  parishes  have,  from  a  very 
remote  period,  been  required  to  appear  at  apetty  sessions  held  previously 
to  every  general  gaol  delivery  and  quarter  sessions  for  the  county  in 
which  such  parishes  are  situate,  and  to  make  and  sign  before  the  justice 
or  justices  of  the  peace  attending  such  petty  sessions  certain  present- 
ments of  various  indictable  and  other  offences :  and  whereas  the  said 
presentments  ai-e  attended  with  considerable  expense  and  loss  of  time, 
and  have,  in  consequence  of  modern  legislative  provisions,  become 
useless  and  improper  ; "  it  is  enacted,  "  that  from  and  after  the  passing 
of  this  Act,  no  petty  constable  shall  be  required,  at  any  petty  sessions 
or  elsewhere,  to  make,  nor  shall  any  high  constable  be  required,  at  any 
general  gaol  delivery,  great  sessions,  or  general  or  quarter  sessions  of 
the  peace  in  England,  to  deliver  any  presentment  respecting  popish 
recusants,  persons  absenting  themselves  from  their  parish  church  or 
any  other  place  of  religious  worship  licensed  by  authority,  rogues  and 
vagabonds,  inmates,  retailers  of  brandy,  ingrossers,  forestallers,  regra- 
ters,  profane  swearers  and  cursers,  servants  out  of  service,  felonies  and 
robberies,  unlicensed  or  disorderly  alehouses,  false  weights  and  mea- 
siu-es,  highways  and  bridges,  riots,  routs  and  unlawful  assemblies,  and 
whether  the  poor  are  well  provided  for,  and  the  constables  are  legally 
chosen  and  sworn." 

See  also  vai'ious  duties  of  constables  collected  under  tits.  "Alehouses^' 
"Affray"  "Bridges"  " Vounty  Rate,"  "Disorderly  Houses,"  Excise," 
"Fires"  "  Gaming  Houses"  "  Hawkers  and  Pedlars"  "  Hue  and  Cry" 
"Lunatics,"  "Military  Law,"  "Plague,"  "Poor,"  "Presentments," 
"Riots,"  "Servants,"  "Sessions,"  "  Vagrants,"  "  Warrant,"  "  Weights," 
"  Wrecks,"  &c. 

As  to  the  duties  of  constables  in  corporate  boroughs,  see  the  5  &  6 
Will.  IV.  c.  76,  ss.  78,  79,  post,  1069. 
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9.  Duty  of. 


Constable  may 
require  any  per- 
Bon  to  aid  and 
assist  bim  in  the 
execution 
of  his  duty  in 
quelling  a  riot, 

A  person  may  be 
indicted  for 
refusing. 


Presentments  by 
constables. 


In  certain  mat- 
ters presentments 
by  constables  no 
longer  requisite. 


In  boroughs. 


9.  Duty  of,  as  Officers  to  JusMcbs  aJtb  in  EXECutiKG  Warrants. 

It  hath  always  been  holden  that  the  constable  is  the  proper  officer  to  Is  the  officer  to 
a  justice  of  the  peace,  and  bound  to  execute  his  warrants,  and  therefore  j™m«s. 
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.  CConStailleS  (Parish). 


[S.  111. 


Constablea  may 
execute  warrants 
out  of  their  pre- 
cincte,  provided 
it  be  within  the 
jurisdiction  of 
the  justice  grant- 
ing or  baclung 
the  same. 


When  to  be  exe- 
cuted by  parish 
constable,  and 
not  by  county 
constable. 


it  hatli  been  resolved,  that  where  a  statute  authorizes  a  justice  of  the 
peace  to  convict  a  man  of  a  crime,  and  to  levy  the  penalty  by  warrant 
of  distress,  without  saying  to  whom  such  warrant  shall  be  directed,  or 
by,  whom  it  shall  be  executed,  the  constable  is  the  proper  officer  to 
serve  such  warrant,  and  indictable  for  disobeying  it.  (2  Hawk.  c.  10, 
s.  35.) 

Formerly  a  distinction  existed  between  warrants  directed  to  con- 
stables by  name  and  such  as  were  directed  to  them  by  the  description 
of  their  office.  It  was  considered  in  the  former  case,  that  a  constable 
might  execute  the  warrant  anywhere  within  the  jurisdiction  of  the 
magistrate  issuing  it ;  in  the  latter,  only  within  the  precincts  of  his 
office.  {R.  v.  Weir,  1  B.  <&  C.  288  ;  2  D.  <h  R.  444.) 

Now,  however,  stat.  5  Geo.  IV.  c.  18,  s.  6,  reciting,  "  That  warrants 
addressed  to  constables,  headboroughs,  tithingmen,  borseholders  or  other 
peace  officers  of  pai;ishes,  townshipis,  hamlets  or  places  in  their  characters 
of  and  as  constables,  headboroughs,  tithingmen,  borseholders  or  other 
peace  officers  of  such  respective  parishes,  townships,  hamlets  or  places, 
cannot  be  lawfully  executed  by  them  out  of  the  precincts  thereof 
respectively,  whereby  means  are  afforded  to  criminals  and  others  of 
escaping  from  justice  ;"  for  remedy  therefore  enacts,  "  that  it  shall  and 
may  be  lawful  to  and  for  each  and  every  constable,  and  to  and  for  each 
and  every  headborough,  tithingman,  borseholder  or  other  peace  officer 
for  every  parish,  township,  hamlet  or  place,  to  execute  any  warrant  or 
warrants  of  any  justice  or  justices  of  the  peace,  or  of  any  magistrate  or 
magistrates  within  any  parish,  township,  hamlet  or  place,  situate,  lying 
or  being  within  that  jurisdiction  for  which  such  justice  or  justices, 
magistrate  or  magistrates,  shall  have  acted  when  granting  such  warrant 
or  warrants,  or  when  backing  or  indorsing  any  such  warrant  or  war- 
rants, in  such  and  the  like  manner  as  if  such  warrant  or  warrants  had 
been  addressed  to  such  constable,  headborough,  tithingman,  borse- 
holder or  other  peace  officer,  specially  by  his  name  or  names,  and  not- 
withstanding the  parish,  township,  hamlet  or  place  in  which  such 
warrant  or  warrants  shall  be  executed  shall  not  be  the  parish,  town- 
ship, hamlet  or  place  for  which  he  shall  be  constable,  headborough, 
tithingman  or  borseholder,  or  other  peace  officer,  provided  that  the 
same  be  within  the  jurisdiction  of  the  justice  or  justices,  magistrate 
or  magistrates  so  granting  such  warrant  or  warrants,  or  within  the 
jurisdiction  of  the  justice  or  justices,  magistrate  or  magistrates  by 
whom  any  such  warrant  or  warrants  shall  be  backed  or  indorsed."  See 
"Distress  wider  Justice^  Warrant." 

Where  a  justice's  warrant  of  commitment  in  the  first  instance  in  the 
form  O.  1  of  the  schedule  to  11  &  12  Vict.  c.  43,  was  directed  to  the 
"  Constable  of  G.,"  a  parish  in  the  county  of  L.,  it  was  held  that  it 
must  be  read  as  directed  to  the  constable  of  the  parish,  there  being 
such  an  officer,  and  must  be  executed  by  him  and  not  by  a  county 
constable.  {Reg.  v.  Saunders,  36  L.  J.  M.  C.  87  ;  Frega/rd  v.  Barnes, 
7  Exch.  827  ;  21  L.  J.  M.  C.  320.) 

Inasmuch  as  before  the  passing  of  this  Act  a  constable  was  in  no  case 
hound,  but  only  authorized,  to  execute  a  warrant  addressed  to  him  by 
name,  out  of  the  precincts  of  his  office,  neither  is  it  now  incumbent  on 
him  to  execute  such  warrant  beyond  the  boundary  of  his  jurisdiction. 
{Oimbert  v.  Coyney,  1  M'Clel.  &  Y.  469.)  The  Act  merely  puts  war- 
rants addressed  to  peace  officers  in  their  official  character  on  the  same 
footing  as  warrants  addressed  to  them  by  name  previously  stood. 

But  it  does  not  extend  the  constable's  authority  beyond  what  he  had 
power  to  do  by  a  bench  warrant  before  it  passed.  The  Act  is  also 
intended  to  apply  to  justices  of  the  peace  with  limited  jurisdiction. 
The  statute,  therefore,  doe^  not  apply  to  warrants  issued  by  the  judges 
of  the  Court  of  Queen's  Bench,  but  is  confined  to  warrants  issued  by 
justices  of  the^eace  having  a  limited  jurisdiction  only.  {OladmeU  v. 
Blake,  IC.M.&  R.  636.) 


s.  m.] 
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The  mode  of  executing  warrants,  and  the  law  relative  to  the  breaking 
open  of  doors  under  them,  will  be  found  under  tit.  "  W<m-rant." 

A  constable,  who  is  conveying  a  party  to  prison  under  a  magistrate's 
order,  under  49  Geo.  III.  c.  68,  for  nonpayment  of  a  certain  sum  under 
an  order  of  filiation  and  maintenance,  is  not  bound  to  discharge  his 
prisoner  on  tender  of  that  sum.     (Atkins  v.  Kdly,  11  A.  &  E.  222!) 

As  to  the  mode  of  executing  warrants  of  commitment  under  the 
County  Constables'  Act,  see  3  &  4  Vict.  c.  88,  s.  33,  post  1055. 
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10.  Punish- 
ment for 
Neglect  of 
Dvty. 

Mode  of  execut- 
ing ffaiTant. 


10.  Punishment  for  Neglect  of  Dtttt. 

By  the  5  &  6  Vict.  c.  109,  s.  12,  (ceraie,  1007,)  parish  constables  refusing 
to  act  in  the  execution  of  their  oflSce  are  liable  for  every  offence  to  a 
penalty  of  hi. 

As  to  the  punishment  of  county  constables  for  neglect  of  duty,  see   Indictment  for 
ost,  1047.  "^s>^<*- 

At  common  law  it  was  the  duty  of  a  constable  to  execute  the  legal 
warrants  of  justices  of  the  peace,  and  to  perform  the  functions  of  his 
office  with  reasonable  dispatch  and  eai'e  ;  and  his  omission  so  to  do,  or 
his  misconduct  or  extortion  in  his  office,  is  punishable  by  indictment, 
upon  which  fine  or  imprisonment  may  be  adjudged  against  him. 
(2  Hawlc.  0.  10,  s.  35  ;  2  Hale,  90.) 

If  there  be  two  constables  appointed  for  a  certain  precinct,  they  are  How  far  one 
both  officers  throughout  the  whole  of  it,  and  each  is  responsible  for  "datable  liable 
any  mischief  from  the  neglect  of  duty  throughout  the  whole,  and  pun-  otiier, 
ishable  for  not  discharging  his  duty  in  every  part  of  it,  although  there 
may  have  been  a  long  continued  usage  for  each  of  them  to  act  only 
for  one  particular  part  of  the  precinct.    (B.  v.  Taunton,  3  M.  <&  S. 
470.) 

As  to  liability  of  constables  for  their  deputies,  see  ante,  p.  1000.  liable  for  deputy. 

By  stat.  33  Geo.  III.  c.  55,  s.  1,  "  it  shall  and  may  be  lawful  for  any  justices  may 
two  or  more  of  his  Majesty's  justices  of  the  peace,  assembled  at  any  impose  a  fine, 
special  or  petty  sessions  of  the  peace,  upon  complaint  being  made  upon 
oath  before  them  of  any  neglect  of  duty,  or  of  any  disobedience  of  any 
lawful  warrant  or  order  of  any  justice  or  justices  of  the  peace  by  any 
constable,  overseer  of  the  poor  or  other  peace  or  parish  officer,  or  upon 
complaint  made  to  such  two  or  more  justices  upon  oath,  by  or  on  the 
behalf  of  any  apprentice  to  any  trade  or  business  whatsoever,  whether 
bound  apprentice  by  any  parish  or  township,  or  otherwise,  provided 
that  not  more  than  the  sum  of  10?.  be  paid  upon  the  binding  of  such 
apprentice  against  his  or  her  master  or  mistress,  of  any  ill  usage  of 
such  apprentice  by  such  master  oi-  mistress,  (such  constable,  overseer, 
or  othei'  officer,  master,  or  mistress,  having  been  duly  summoned  to 
appear  and  answer  such  charge  or  complaint,)  to  impose,  upon  convic- 
tion, any  reasonable  fine  or  tines,  not  exceeding  the  sum  of  40s.,  upon 
such  constable,  overseer,  or  other  officer,  master,  or  mistress  respec- 
tively, as  a  punishment  for  such  disobedience,  neglect  of  duty,  or  01 
usage,  and  by  warrant  under  the  hands  and  seals  of  any  two  or  more  of 
such  justices,  assembled  at  any  such  special  or  petty  sessions  as  afore- 
said, to  direct  such  fine  or  fines,  if  not  paid,  to  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  the  person  or  persons  so  offending, 
rendering  the  overplus,  (if  any,)  after  deducting  the  amount  of  such 
fine  or  fines,  and  the  charges  of  such  distress  and  sale,  to  such  offender 
or  offenders  ;  and  such  fine  or  fines  which  may  be  imposed  on  any 
such  constable,  overseer,  or  other  officer  as  aforesaid,  shall  be  applied 
and  disposed  of  for  the  relief  of  the  poor  of  the  parish,  township,  or 
place,  where  the  offenders  shall  respectively  reside,  at  the  discretion  of 
the  justices  imposing  the  same,  and  such  fine  or  fines,  which  may  be 
imposed  upon  any  such  master  or  mistress,  shall,  at  the  discretion  of  the 
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Persons  not 
trespassers  for 
irregularities  of 
proceedings. 


Officer  to  sliow 
warrant. 


Penalty  on  offi- 
cers negltxting 
their  duties 
under  Vagrant 
Act. 


On  conviction  of 
officers,  &c., 
justices  to  make 
order  for  pay- 
ment of  expenses 
of  prosecution. 


justices  imposiug  the  same,  be  either  so  applied  and  disposed  of  as 
aforesaid,  or  be  otherwise  paid  and  applied  to  or  for  the  use  and 
benefit  of  such  apprentice,  for  or  towards  a  recompense  or  compensa- 
tion for  the  injury  which  may  have  been  by  him  or  her  sustained  by 
reason  of  such  ill  usage  as  aforesaid ;  and  if  any  person  shall  be 
aggrieved  by  the  imposition  of  such  fine  or  fines  as  aforesaid,  or  by  any 
order  or  warrant  of  distress  for  raising  or  levying  the  same,  or  by  the 
judgment  or  determination  of  the  said  justices,  or  by  any  act  to  be 
done  in  the  execution  of  such  warrant  of  distress,  such  person  or  per- 
sons so  aggrieved  shall  and  may  appeal  to  the  next  general  or  quarter 
sessions  of  the  peace  to  be  held  for  the  county,  riding,  or  division,  within 
which  such  person  shall  reside,  of  which  appeal  ten  days'  notice  at  the 
least  shall  be  given  ;  and  for  want  of  such  distress,  such  person  or 
persons  shall  be  committed  to  the  house  of  correction  for  any  space  of 
time  not  exceeding  ten  days." 

Sect.  2.  "No  person  acting  under  any  such  warrant  of  distress  as 
aforesaid  shall  be  deemed  a  trespasser  ah  intio,  by  reason  of  any  irregu- 
larity or  informality  in  such  warrant,  or  in  any  proceedings  thereon ;  but 
any  person  aggrieved  by  the  issuing  or  execution  of  such  warrant  may 
recover  the  special  damages  thereby  by  him  or  her  sustained,  in  an 
action  of  trespass,  or  on  the  case,  in  any  of  his  Majesty's  courts  of 
record." 

But  by  the  stat.  27  Geo.  II .  c.  20,  s.  2,  the  officer  executing  such 
warrant,  if  required,  shall  show  the  same  to  the  person  whose  goods 
and  chattels  are  distrained,  and  shall  suffer  a  copy  thereof  to  be  taken. 
(See  «  Warrant,"  Vol.  V.) 

By  stat.  5  Geo.  IV.  c.  83,  s.  11,  "in  case  any  constable  or  other  peace 
officer  shall  neglect  his  duty  in  anything  required  of  him  by  this  Act, 
or  in  case  any  person  shall  disturb  or  hinder  any  constable  or  other 
peace  officer  in  the  execution  of  this  Act,  or  shall  be  aiding,  abetting, 
or  assisting  therein,  and  shall  be  thereof  convicted  upon  the  oath  of  one 
or  more  credible  witness  or  witnesses  before  one  or  more  justice  or 
justices  of  the  peace  where  such  offence  shall  be  committed,  every  such 
offender  shall  for  every  such  offence  forfeit  any  sum  not  exceeding  five 
pounds  ;  and  in  case  such  offender  shall  not  forthwith  pay  such  sum  so 
forfeited,  the  same  shall  be  levied  by  distress  and  sale  of  the  offender's 
goods,  by  warrant  from  such  justice  or  justices  ;  and  if  sufficient  dis- 
tress cannot  be  found,  it  shall  be  lawful  to  and  for  one  or  more  such 
justice  or  justices  to  commit  the  person  so  offending  to  the  house  of 
correction,  there  to  be  kept  for  any  time  not  exceeding  three  calendar 
months,  or  until  such  fine  be  paid;  and  the  said  justice  or  justices  shall 
cause  the  said  fine,  when  paid,  to  be  forthwith  delivered  to  the 
treasurer  of  the  county,  riding,  division,  or  place  where  such  offence 
shall  have  been  committed,  to  be  by  him  added  to  and  used  as  part  of 
the  stock  of  the  said  county,  riding,  division,  or  place." 

Sect.  12.  "In  case  any  constable  or  other  peace  officer  shall  be  convicted 
before  any  one  or  more  justice  or  justices  of  the  peace,  for  any  neglect 
of  any  duty  required  of  him  by  this  Act,  or  of  any  disobedience  of  any 
lawful  warrant  or  order  of  any  justice  or  justices  of  the  peace  issued 
under  the  provisions  of  this  Act,  and  in  case  any  two  or  more  justices 
of  the  peace  shall  impose  any  fine,  or  direct  any  penalty  to  be  paid  by 
such  officer,  under  and  by  virtue  of  the  powers  given  to  justices  of  the 
peace  by  an  Act  passed  in  the  thirty-third  year  of  the  reign  of  his  late 
Majesty  King  George  the  Third,  intituled  'An  Act  to  authorize 
Justices  of  the  Peace  to  impose  Fines  upon  Constables,  Overseers,  and 
other  Peace  or  Parish  Officers,  for  Neglect  of  Duty,  and  on  Masters  of 
Apprentices  for  111  Usage  of  such  their  Apprentices,  and  also  to  make 
Provision  for  the  Execution  of  Warrants  of  Distress  granted  by  Magis- 
trates,' or  under  any  other  powers  enabling  such  justices  in  that  behalf, 
then  and  in  every  such  case  it  shall  be  lawful  for  every  such  justice  or 
justices,  upon  conviction  of  any  such  offender,  to  reimburse  and  allow 
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to  the  person  or  persons  on  whose  complaint  or  information  such 
offender  shall  have  b8en  convicted,  all  necessary  costs  and  expenses 
which  such  person  or  persons  may  thereby  have  incurred,  or  by  any 
appeal  made  in  consequence  thereof,  by  making  an  order  under  his  or 
their  hands  and  seals  upon  the  treasurer  of  the  county,  riding,  division, 
or  place,  to  pay  to  such  person  or  persons  the  amount  of  such  costs  and 
expenses,  on  producing  the  said  order  and  giving  a  receipt  for  the  same, 
and  the  same  shall  be  allowed  the  said  treasurer  in  his  accounts.  (See 
«  Vagrants,"  Vol.  V.) 

As  to  the  penalties  attendant  on  constables  relating  to  '^Alehouses,'' 
"  Coimty  Rates,"  "  Disorderly  Souses,"  "  Excise,"  and  "Highways,"  see 
those  titles  respectively. 

As  to  the  punishment  of  constables  in  boroughs  for  neglect  of  duty, 
see  post  1070. 
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11.  Indemnity  and  Peotection  ok 

It  is  an  indictable  offence  at  common  law  to  assault  or  interfere  with 
a  constable  or  peace  officer  whilst  in  the  execution  of  his  office.  (Sea 
tits.  "  Escape  ;"  "  Rescue.'") 

We  have  seen,  {ante,  tit.  "  Assault,")  that  by  the  24  &  25  Vict,  o,  100, 
s.  38,  where  any  person  shall  be  convicted  of  any  assault  upon,  resist- 
ance, or  wilful  obstruction  to,  any  peace  officer  in  the  due  execution  of 
his  duty,  or  upon  any  person  acting  in  aid  of  such  officer,  the  court  may 
sentence  the  offender  to  be  imprisoned,  with  or  without  hard  labour,  in 
the  common  gaol  or  house  of  correction,  for  any  term  not  exceeding 
two  years. 

As  to  the  protection  of  special  constables  from  assaults,  &c.,  see  1  & 
2  Will.  IV.  c.  41,  s.  11,  post,  1064. 

Where  a  constable  justifies  his  acts  at  common  law  under  the  warrant 
of  a  justice  of  the  peace,  the  justification  is  insufficient,  unless  it  shows 
that  the  justice  had  jurisdiction  over  the  subject-matter  upon  which  the 
warrant  was  granted.  And  though  no  want  of  jurisdiction  appears  on 
the  face  of  the  warrant,  still  the  officer  is  not  protected  by  it  for  what 
he  does  under  it,  unless  the  justice  who  issued  it  had  jurisdiction  in  the 
case.  {Mordl  v.  Martin,  4  Scott,  N.  R.  306.  But  see  Andrew  v.  Marris, 
IQ.B.Z;  Garratt  v.  Morley,  1  Q.  B.  18.) 

But  the  statute  24  Geo.  II.  e.  44,  affords  protection  to  constables 
acting  under  warrants  in  cases  where  the  justice  issuing  them  had  no 
jurisdiction. 

By  that  statute,  s.  6,  it  is  enacted,  "  that  no  action  shall  be  brought 
against  any  constable,  headborough,  or  other  officer,  or  against  any 
person  or  persons  acting  by  his  order  and  in  his  aid, /or  anything  done 
in  obedience  to  any  warrant  under  the  hand  or  seal  of  any  justice  of  the 
peace,  until  demand  hath  been  made  or  left  at  the  usual  place  of  his 
abode,  by  the  party  or  parties  intending  to  bring  such  action,  or  by  his, 
her,  or  their  attorney  or  agent,  in  writing,  signed  by  the  party  demand- 
ing the  same,  of  the  perusal  and  copy  of  such  warrant,  and  the  same 
hath  been  refused  or  neglected  for  the  space  of  six  days  after  such 
demand  ;  and  in  case  after  such  demand  and  compliance  therewith,  by 
showing  the  said  warrant  to,  and  permitting  a  copy  to  be  taken  thereof 
by  the  party  demanding  the  same,  any  action  shall  be  brought  against 
such  constable,  headborough,  or  other  officer,  or  against  such  person  or 
persons  acting  in  his  aid  for  any  such  cause  as  aforesaid,  without 
making  the  justice  or  justices,  who  signed  or  sealed  the  said  warrant 
defendant  or  defendants,  that  on  producing  or  proving  such  warrant  at 
the  trial  of  such  action,  the  jury  shall  give  their  verdict  for  the  defen- 
dant or  defendants,  notwithstanding  any  defect  of  jurisdiction  in  such 
justice  or  justices ;  and  if  such  action  be  brought  jointly  against  such 
justice  or  justices,  and  also  against  such  constable,  headborough,  or  other 
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stables. 

Justification  by 
constables  at 
common  law. 


By  statute. 


Not  liable  if  he 
deliver  a  copy 
of  the  warrant. 


Demand  of  war- 
rant must  bo 
made. 


Action  must  be 
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him  and  the  jus- 
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Protection  of. 

Costs. 


No  action  but 
Tvithin  six 
months. 


Protection  to. 


(KonstaileS  {Parish). 
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S.  III. 


General  issue. 


Double  costs. 
Venue  local. 


Object  and  pur- 
poi-t  of  statute 
of  24  Geo.  II., 
c.  44.  •■ 


officer,  or  person  or  persona  acting  in  his  or  their  aid  as  aforesaid,  then 
on  proof  of  such  warrant  the  jury  shall  find  fof  such  constable,  head- 
borongh,  or  other  officer,  and  for  such  person  or  persons  so  acting  as 
aforesaid,  notwithstanding  such  defect  of  jurisdiction  as  aforesaid  ;  and 
if  the  verdict  shall  be  given  against  the  justice  or  justices,  that  in  such 
case  the  plaintiff  or  plaintiffs  shall  recover  his,  her,  or  their  costs 
against  him  or  them,  to  be  taxed  in  such  manner  by  the  proper  officer 
as  to  include  such  costs  as  such  plaintiff  or  plaintiffs  are  liable  to  pay 
to  such  defendant  or  deferfdants  for  whom  such  verdict  shall  be  found  as 
aforesaid." 

By  Sect.  8,  "  No  action  shall  be  brought  against  any  justice  of  the 
peace  for  anything  done  in  the  execution  of  his  office,  or  against  any 
constable,  headborough,  or  other  officer,  or  persons  acting  as  aforesaid 
unless  commenced  within  six  calendar  months  after  the  act  com- 
mitted." 

A  constable  sued  in  trespass  for  wrongly  taking  a  person  into  custody 
is  entitled  to  the  protection  of  the  24  Geo.  II.  c.  44,  s.  8,  if  the  jury  are 
satisfied  that  in  acting  as  he  did  he  bond  fide  intended  to  do  his  duty, 
and  they  need  not  be  asked  whether  the  facts  were  such  as  to  justify  him 
in  the  act,  or  reasonably  to  lead  him  to  believe  that  in  so  doing  he  was 
acting  in  the  discharge,  of  his  duty.  (Gosden  v.  JSlfick,  13  Jur.  989  ;  4 
Hxah.  445.) 

By  stat.  7  Jac.  I.  c.  5,  (made  perpetual  by  21  Jac  I.  c.  12,)  if  an  action 
is  brought  against  a  constable  for  anything  done  by  virtue  of  his  office, 
he,  and  also  all  others  which,  in  his  aid,  or  by  his  command,  shall  do  a 
thing  concerning  his  office,  may  plead  the  general  issue,  and  give  the 
special  matter  in  evidence ;  and  if  he  recover,  he  shall  have  double 
costs.  This  enactment  as  to  double  costs  is  now  repealed  by  the  5  & 
6  Vict.  c.  97,  s.  3,  post  1028. 

Sect.  5.  Such  action  shall  be  laid  in  the  county  where  the  fact  was 
committed,  and  not  elsewhere. 

The  object  and  purport  of  the  6th  and  8th  sections  of  the  24  Geo.  II. 
differ  very  materially.  The  legislature  intended  by  the  6th  section  to 
prevent  the  constable  or  other  officer,  when  acting  in  obedience  to  the 
warrant,  from  being  answerable  on  acootmt  of  any  defect  of  jurisdiction 
in  the  justice,  and  to  afford  him  an  absolute  protection  at  whatever 
period  of  time  the  action  might  be  brought  against  him  ;  by  the  8th 
section,  to  absolve  him  from  responsibility  to  the  law,  after  the  lapse 
of  six  calendar  months,  where  he  has  acted,  not  in  strict  obedience  to 
his  warrant,  but  bond  fide  and  in  supposed  obedience  thereto.  {Parton 
V.  Williams,  3  B.  &  A.  330 ;  &mith  v.  Wiltshire,  2  £.  £  B.  619  ;  5 
Moore,  320.)  Et  per  Abbott,  C.  J.  in  the  case  of  Parton  v.  Williams, 
"  The  legislature  manifestly  had  very  different  objects  in  view  in  the 
6th  and  8th  sections  of  the  statute  upon  which  the  present  question 
arises.  By  the  common  law,  an  officer  who  merely  executed  the  warrant 
of  a  magistrate  was  answerable  for  the  consequences,  if  the  magistrate 
acted  without  authority.  One  object,  therefore,  of  the  legislature  was 
to  relieve  the  officer  from  that  inconvenience,  and  to  provide  that  if  he 
acted  in  obedience  to  the  warrant  of  the  magistrate,  he  should  be  pro- 
tected. That  was  the  object,  of  the  6th  section,  which  makes  it 
necessary  to  demand  a  copy  of  the  warrant  from  the  officer  before  he 
can  be  sued.  If  he  gives  that  copy,  although  the  jjarty  may  be  entitled 
to  an  action  against  the  magistrate,  yet  if  he  joins  the  officer  in  it,  the 
production  of  the  warrant  will  be  a  protection  to  the  latter,  and  will 
entitle  him  to  a  verdict.  The  6th  section  is,  therefore,  obviously 
intended  to  protect  the  officer  in  those  cases  only  where  the  justice 
remains  liable.  And  it  is  necessary,  in  order  to  bring  the  officer 
within  it,  that  he  should  act  most  strictly  in  obedience  to  his  wai-rant. 
And  in  that  case  the  statute  gives  him  an  absolute  protection  at  what- 
ever time  the  suit  may  be  brought  against  him.  To  give  him  anv 
further  protection, .  when  he  has  so  acted  does  appear  to  me  to  be 
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wholly  useless.    For  I  cannot  understand  why  a  limitation  of  time  is     11.  Indem- 
to  be  imposed  upon  any  action  which  the  legislature  has  declared  not       nitt/  and 
to  be  maintainable  at  all.    The  Sth  section  must,  therefore,  have  a  very  Protection  of. 

different  object  in  view.     It  enacts  '  that  no  action  shall  be  brought 

against  any  justice  of  the  peace  for  anything  done  in  the  execution  of 
his  oflice,  or  against  any  constable,  headborough,  or  other  officer  or 
persons  acting  as  aforesaid,  unless  within  six  calendar  months  after  the 
act  committed.'  The  justice,  therefore,  is  protected  absolutely,  unless 
the  action  be  brought  within  that  period  of  time  :  he  has  the  benefit  of 
that  statutable  limitation  for  whatever  he  may  do  in  the  execution  of 
his  office,  although  he  may  do  something  not  authorized  by  law.  This 
provision,  therefore,  is  evidently  intended  for  the  benefit  of  persons  who 
intend  to  act  right  but  by  mistake  act  wrong.  The  section  then  pro- 
ceeds to  state,  '  or  against  any  constable,  headborough,  or  other  officer 
or  person  acting  as  aforesaid.'  And  it  has  been  argued  that  these 
latter  words  imply  that  the  officer  must  be  acting  in  obedience  to  the 
warrant  to  be  entitled  to  the  protection.  But  I  am  of  opinion  that 
they  are  to  be  taken  as  equivalent  to  those  words  of  the  6th  section, 
'  acting  by  his  order  and  in  his  aid,'  in  which  case  they  are  coupled 
with  the  antecedent  word  '  person '  alone.  I  have  already  assigned  the 
reasons  which  induce  me  to  think  that  this  provision  cannot  be  confined 
to  cases  within  the  protection  of  the  6th  section.  It  may,  perhaps,  be 
too  much  to  say  that  it  will  apply  in  all  cases  where  the  officer  may 
have  acted  in  what  he  may  have  supposed  to  have  been  the  due  exe- 
cution of  his  duty.  It  is,  however,  unnecessary  to  decide  that  point 
here.  Nor  is  it  necessary  to  pronounce  any  opinion  upon  the  case  of 
Postlethwaite  v.  Gibson,  (to  be  found  in  3  Ssp.  Rep.  226,)  where  Lord 
Kenyon  thought  that  unless  the  officer  had  a  warrant,  he  was  not  pro- 
tected by  the  Sth  section.  If  it  were  necessary  to  determine  whether  a 
constable,  who,  without  a  warrant,  acts  in  the  execution  of  his  office, 
and  in  the  discharge  of  his  ordinary  duty,  be  entitled  to  the  protec- 
tion of  this  statute,  I  should  wish  for  further  time  to  consider  of  it.  But 
in  Postlethwaite  v.  Gibson  the  constable  was  not  acting  in  the  execution 
of  his  ordinary  duty  ;  for  it  is  no  part  of  that  duty  to  arrest  a  man  for 
felony  upon  the  order  of  a  private  individual.  Any  person  who  is  not 
a  constable  may  equally  do  it ;  but  both  do  it  at  their  peril.  If  it  turn 
out  that  the  party  arrested  has  committed  a  felony,  then  they  are  justi- 
fied. Here,  however,  the  constable  had  a  warrant,  directing  him  to 
take  the  goods  of  William  Parton.  He  went  to  the  house  where  he 
really  supposed  those  goods  were  to  be  found  ;  and  it  occupied  a  jury  a 
very  considerable  time  to  decide  whether  he  was  mistaken  or  not :  he 
meant,  therefore,  to  obey  the  warrant,  and,  as  far  as  he  was  concerned, 
he  was  acting  bond  fide  in  obedience  to  it.  It  afterwards,  however, 
turned  out  that  the  goods  belonged  to  the  plaintiff,  and,  therefore,  he 
was  not  obeying  the  warrant  of  the  justice  so  as  to  make  the  justice 
responsible.  As  I  consider,  however,  that  the  Sth  section  was  intended 
to  give  a  benefit  in  addition  to  that  given  by  the  6th  section,  it  appears 
to  me  that  this  case  falls  within  it.  And  I  think  also  that  the  officer, 
as  far  as  regards  himself,  and  as  far  as  regards  the  law  which  protected 
him,  may  be  considered  as  having  acted  bond  fide  in  obedience  to  the 
warrant  which  he  had  received.  This  action  ought,  therefore,  to  have 
JDeen  brought  within  the  period  of  six  months."  (And  see  Kay  v.  Graver 
and  another,  7  Bingh.  312;  cfc  2  M.  &  R.  634  ;  Beechey  v.  Sides,  9  B.  S 
a  806  ■,4:M.S  By.  634.) 

Demand  op  Warrant.  When  necessary,  and  when  the  Constable  is  Demand  of  war- 

protected  by  the  6th  section  of  the  24  Geo.  II.  c.  44.] — The  object  of  this  ''^'^*- 

section  of  the  Act  was  the  protection  of  those  officers  who  are  charged  When  con^abie 

with  the  execution  of  magistrates'  warrants,  issued  beyond  their  juris-  ae  Act  °     ' 
diction,  the  officers  being  before  that  time  subject  to  indictment  if  they 
did  not  execute  the  warrants  directed  to  them,  or  to  vexatious  actions 
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Demand  of  copy 
of  warrant. 


11.  Indem-    if  they  did.     (See  per  Lawrence,  J.,  5  East,  448.)     In  fact  the  object  of 

nity  and      the  enactment  is  to  make  the  magistrate  alone  liable  where  he  has 

Protection  of.  exceeded  his  jurisdiction.     When,  therefore,  the  constable  has  done  an 

act  in  obedience  to  the  warrant  of  a  magistrate,  he  cannot  be  sued,  but 

only  the  magistrate  who  has  exceeded  his  jurisdiction,  provided  the 
constable  give  a  copy  of  his  warrant  after  the  demand  in  pursuance  of 
the  24  Geo.  III.  c.  44,  s.  6. 

A  demand  of  the  perusal  and  copy  of  the  warrant  under  which  a 
constable  has  acted,  being  in  writing  and  signed  by  the  plaintiff's 
attorney,  is  sufficient,  although  left  at  the  constable's  place  of  abode  by 
another  person.  {Clark  v.  Woods,  11  L.J.  189,  M.  0. ;  2  Exch.  395.)  The 
constable,  to  be  entitled  to  the  protection  of  the  statute,  must  comply 
with  the  demand,  although  the  plaintiff  may  have  previously  obtained 
a  copy  by  other  means  ;  (/6.;)  and  the  fact  of  his  being  sued  jointly  with 
the  justice  does  not  entitle  him  to  a  verdict,  as  the  last  clause  of  the 
6th  section  of  that  statute  only  relates  to  actions  brought  after  such 
demand  and  compliance.     (Z&.) 

But  where  a  constable  has  no  warrant  at  all,  or  has  acted  beyond  his 
authority,  then  he  is  liable,  and  no  demand  of  the  copy  of  the  warrant 
is  necessary. 

Thus  if  the  warrant  direct  the  officer  to  seize  "  stolen  goods,"  and  he 
seizes  goods  which  fall  within  the  description  contained  in  the  warrant 
in  other  respects,  although  they  turn  out  not  to  be  stolen,  he  is  still 
under  the  protection  of  the  statute,  and  it  is  immaterial  whether 
the  wan-ant  be  legal  or  not.  {Price  v.  Messenger,  2  Bos.  S  P.  158  ; 
S  3  Esp.  96.) 

And  a  constable  who  assists  a  parish  officer  in  levying  a  distress  for 
poor's  rates,  under  a  warrant  of  magistrates  directed  to  such  officers,  is 
not  liable  to  au  action  of  trespass,  although  a  demand  was  duly  made 
on  such  constable  in  pursuance  of  the  24  Geo.  II.,  because  the  demand 
ought  to  be  made  of  the  parish  officer.  {Clarhe  v.  Devey,  4  Moore, 
465.) 

Where  magistrates  acting  under  the  50  Geo.  III.  c.  49,  examine  over- 
seers' accounts,  declare  a  balance,  and  make  an  order  for  the  payment 
of  that  balance,  and  then  issue  a  warrant  to  levy  the  amount  by 
distress,  they  cannot,  merely  on  the  ground  of  a  doubt  whethei*  they 
have  correctly  ascertained  the  balance,  withdraw  the  warrant,  and  so 
render  the  constable  liable  as  a  trespasser.  And  in  such  a  case  there 
must  be  a  demand  of  a  copy  of  the  warrant  before  any  action  brought 
against  the  constable.    {Barrens  v.  Luscomhe,  3  A.  &  E.  589.) 

So  where  the  defendant,  a  constable,  justified  the  assault  and  im- 
prisonment of  the  plaintiff,  under  a  magistrate's  warrant  of  commit- 
ment, it  was  objected  to  this  warrant,  that  it  erroneously  recited, 
that  the  plaintiff  was  then  present  to  hear  the  complaint  in  another 
county ;  and  that  on  the  indorsement  of  it  for  execution  by  a  magis- 
trate of  the  county  where  the  plaintiff  was,  it  did  not  appear  that 
the  handwriting  of  the  committing  magistrate  had  been  proved  accord- 
ing to  24  Geo.  II.  c.  55,  s.  1.  But  it  was  held,  that  if  these  objections 
were  tenable,  they  showed  "  defect  of  jurisdiction  "  in  the  magistrates, 
but  did  not  deprive  the  constable  of  the  protection  given  him  by  the 
warrant,  under  24  Geo.  II.  c.  44,  s.  6.  {Atkins  v.  Eilby,  iP.S  D.  145  ; 
-\\A.&  E.m.) 

A  constable  appointed  under  the  Municipal  Corporation  Act,  (4  &  5 
Will.  IV.  c.  76,  s.  76,)  when  discharging  the  duty  of  a  constable  at 
common  law,  is  entitled  to  the  protection  of  7  Jac.  I.  c.  5.  {Maberley 
V.  Titterton,  1  M.  S  W.  540.) 

In  another  case,  where  a  local  Act  of  Parliament  for  lighting  and 
watching  the  town  of  Staleybridge,  empowered  the  commissioners 
therein  named  to  appoint  constables  for  keeping  the  peace  in  the  said 
town,  and  for  executing  all  such  warrants,  &c.,  as  the  justices  of 
Cheshire  or  Lancashire  should  direct  to  them  to  be  executed  within  the 
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town,  and  another  section  enacted  that  no  plaintiff  should  recover  in     11.  Indem- 
any  action  against  any  party  for  anything  done  in  pursuance  of  the       nity  and 
Act,  -withbut  twenty-one  days'  notice  of  action  having  been  given ;    it  Protection  of. 

was  held,  that  a  constable  appointed  under  the  Act,  who  was  sued  in  

trespass  for  breaking  and  entering  the  plaintiff's  house  in  the  town  of 
Staleybridge,  in  the  execution  of  a  warrant  granted  by  a  justice  of 
Cheshire,  to  search  for  goods  alleged  to  have  been  clandestinely  removed 
there  to  avoid  a  distress  under  the  11  Geo.  II.  c.  19,  s.  7,  was  not  entitled 
to  notice  of  action.  But  such  a  constable  would  be  entitled  to  all  the 
general  privileges  of  other  constables.  {Shatweilv.  Hcdl,  10  M.  &  W.  523.) 

On  the  other  hand,  the  constable  is  not  protected  from  an  illegal  act  ^^¥"t^  '^ ""' 
if  he  had  no  warrant  at  all ;   {Postlethwaite  v.  Gibson,  3  Esf.  226  ;)  or  P™""*^- 
if  he    acted  beyond  the   limits   of   the  authority  given  him  by  the 
warrant,  although  he  acted  bond  fide.     {Money  v.  Leach,  3  Burr.  1768  ; 
Prestidge  v.  Woodman,  I  B.&O.IZ;  %  D.  &  P.  43.) 

And,  generally  speaking,  he  is  not  protected  from  an  illegal  act,  done 
under  a  warrant,  unless  the  magistrate  is  liable,  and  in  such  cases  a 
demand  of  the  warrant  is  not  necessary.  {Sly  v.  Stevenson,  2  C.  <&  P- 
464 ;  Bell  v.  Oa/dey,  2  M.  S  S.  260 ;  Sturch  v.  Clarke,  IN.S  M.  671; 
4  B.  <hAd.  113  ;  Cotton  v.  Kadwdl,  2  N.  &  M.  299.) 

Therefore  where  a  constable,  having  a  warrant  to  search  for  certain 
specific  goods  alleged  to  have  been  stolen,  found  and  took  away  those  goods, 
and  certain  others,  also  supposed  to  have  been  stolen,  but  which  were 
not  mentioned  in  the  warrant,  and  were  not  likely  to  be  of  use  in  substan- 
tiating the  charge  of  stealing  the  goods  mentioned  in  the  warrant ;  it 
was  held,  the  constable  was  liable  to  an  action  of  trespass,  without  any 
demand  of  the  warrant.  {Grazier  v.  Cundy,  QB.&G.  232 ;  9  i).  c&  fl.  224.) 

Where  a  constable,  acting  under  a  warrant  to  take  the  goods  of  A., 
took  the  goods  of  B.,  believing  them,  to  belong  to  A. ;  the  Court  of 
Queen's  Bench  were  clearly  of  opinion  that  he  was  liable,  without  any 
demand  of  the  warrant,  but  was  entitled  to  have  the  action  brought 
within  six  months.    (Parton  v.  Williams,  Z  B.  S  A.  330,  ante,  1022.) 

In  an  action  by  A.  against  B.,  a  constable,  for  false  imprisonment, 
B.  cannot  defend  himself  under  a  magistrate's  warrant  against  C, 
although  A.  was  charged  with  felony  before  the  magistrate,  and  was 
the  person  against  whom  the  warrant  was  intended  to  issue,  and  a 
demand  of  a  perusal  and  copy  of  the  warrant  is  in  such  case  unneces- 
sary.    (Hoye  V.  Bush,  2  Seott,  N.  R.86;  IM.  <&  O.  775.) 

And  it  was  so  held,  where  under  a  warrant  against  the  goods  of  A., 
the  defendant,  an  overseer,  took  goods  already  in  the  hands  of  the 
bailiff  of  A.'s  landlord  as  a  distress  for  rent.  {Kay  v.  Orover  and 
another,  7  Bing.  312  ;  3  M.  S  P.  643.) 

Neither  is  such  a  demand  necessary,  if,  under  a  warrant  to  take  up 

a  disorderly  person,  the  constable  take  up  one  that  is  not  so  ;  or,  under 

a  warrant  to  take  up  the  author,  printer,  or  publisher  of  a  libel,  he  take 

-  up  one  who  was  neither  author,  printer,  or  publisher.    {Money  v.  Leach, 

3  Burr.  1768.) 

Nor  if,  in  order  to  levy  a  poor's  rate  under  a  warrant  of  distress 
granted  by  two  magistrates,  he  break  and  enter  the  party's  house,  and 
break  the  windows,  &c.  {Bell  v.  Oakley,  2  M.  Sj-  S.  259 ;  fully 
noticed  "Poor.") 

Nor  if,  under  a  warrant  of  distress,  he  make  an  excessive  distress. 
{Sturch  V.  Clarke,  I  N.  &  M.  671  ;  4  ^.  <fc  Ad.  113.) 

Noi:  where  he  executes  the  warrant  out  of  the  j  urisdiction  of  the  magis- 
trate without  being  expressly  authorized  by  the  warrant  so  to  do. 
{Milton  V.  Green,  5  East  233  ;  1  Smith,  402.)  In  that  case  goods  were 
taken  by  constables  under  a  warrant  of  distress  granted  by  a  justice 
of  the  peace  for  the  county  of  Kent,  directed, "  To  the  constables  of  the 
lower  half  hundred  of  C.  and  G.,  in  the  county  of  Kent ;"  which  warrant 
recited,  that  the  plaintiff,  (whose  goods  were  distrained,)  of  the  parish 
of  G.  in  the  said  county,  was  balloted  for  the  militia  of  the  said  county. 


1026 

11.  Indem- 
nity and 
Protection  of. 


aionStafileS  {Parish). 


[S.  HI. 


"What  actions  the 
24  Geo.  II., 
exteads  to. 


"When  justices  to 
be  joined  in  the 
action. 


and  having  i-efused  to  serve,  &c.,  was  convicted  in  a  certain  penalty,  for 
levying  wmch.  the  -warrant  was  granted.  The  Court  of  King's  Bench  held, 
that  if  the  warrant  turned  out  to  have  been  executed  within  a  certain 
part  of  the  parish  of  G.,  within  the  jurisdiction  of  the  ainque ports,  and 
not  within  the  county  of  Kent,  the  constahles  were  not  within  the  pro- 
tection of  stat.  24  Geo.  II.  c.  44,  s.  6,  and  might  be  sued  in  trespass 
without  the  magistrate  being  made  a  defendant. 

The  demand  is  only  necessary  where  the  constable  acts  within  his 
jurisdiction  in  obedience  to  the  warrant.  Therefore  where  a  bench 
warrant,  issued  by  a  judge  of  the  Q.  B.,  was  executed  by  a  constable,  to 
whom  it  was  not  directed,  out  of  his  own  district,  it  was  held,  in  an 
action  of  trespass  against  the  constable,  that  the  plaintiff  was  not 
bound  to  demand  a  perusal  and  copy  of  the  warrant.  {Oladwell  v. 
Blake,  \  C.  M.  &  R.  63"6.) 

The  act  extends  only  to  actions  of  tort,  as  trespass  or  trover.  {Lyms 
V.  Qoldery,  Z  C.  &  P.  586.)  It  does  not  extend  to  actions  of  replevin ; 
{Fletcher  v.  Wilkins,  6  East,  283  ;  per  Bayley,  J.,  in  Waterhouse  v  Keen, 
4  B.  &  G.  211 ;  6  £>.  S  jR.  257 ;)  nor  to  actions  of  assumpsit.  {Id. ; 
B.  N.  P.  246  ;  sed  vide  Irving  v.  Wilson,  4  T.  R.  487  ;  Oreenway  v. 
Burd,  id.  653  ;  Wallace  v.  Smith,  5  East,  115  ;  and  see  tit.  "Justices.") 

"Where  the  collector  of  land-tax  had  distrained  under  the  warrant 
of  the  commissioners,  and  a  copy  of  the  warrant  had  been  demanded 
and  given,  it  was  held  the  plaintiff  was  not  bound  to  join  as  defendants 
the  commissioners  who  issued  the  warrant,  the  24  Geo.  II.  c.  44,  s.  6, 
not  being  applicable,  though  the  commissioners  were  also  acting 
magistrates  for  the  division.     {Charlton  v.  Alway,  11  A.  &E.  993.) 


Kature  of  the 
demand,  &c. 


Nature,  &o.  of  the  Demand,  and  Refusal  of  Warrant,  dc.}—  The  6th  sec- 
tion of  the  24  Geo.  II.,  c.  44,  {ante,  1021 ,)  points  outthe  mode  in  which  the 
demand  should  be  made.  The  signature  of  the  attorney  to  the  demand 
on  behalf  of  the  party  demanding,  is  sufficient.  (Jory  v.  Orchard,  2  B. 
&  P.  42.)  On  the  trial,  if  there  be  two  copies,  the  one  served  and  the 
other  kept,  the  production  of  the  latter  is  sufficient,  without  giving 
notice  to  produce  the  former.     {Id.) 

Where  the  defendant,  a  constable,  who  had  taken  the  plaintiff  to  gaol 
under  a  magistrate's  warrant,  was  called  upon,  under  24  Geo.  II.,  c.  44, 
s.  6,  for  a  copy  of  the  warrant  and  perusal  of  the  original,  the  defen- 
dant gave  the  plaintiff  a  copy,  but  was  unable  to  grant  a  perusal  of  the 
original  because  it  was  retained  by  the  gaoler  for  his  own  protection. 
The  plaintiff,  on  information  of  this  circumstance,  made  no  objection  to 
its  non-production :  it  was  held,  that  he  had  dispensed  with  the  pro- 
duction of  the  original,  and  that  this  was  a  sufficient  compliance  with 
the  demand.    {Atkins  v.  Kilby,  \\  A.  <&  E.  777.) 

If  the  constable  deliver  a  copy  before  the  commencement  of  the 
action,  although  after  the  expiration  of  six  days  from  the  demand,  it  is 
sufficient.  {Jones  v.  Yaughan,  5  East,  445  ;   2  Smith,  5.) 

Where  a  demand  for  the  perusal  of  a  copy  of  a  magistrate's  warrant, 
in  pursuance  of  the  24  Geo.  II.  c.  44,  s.  6,  required  the  perusal  and 
copy  to  be  given  within  three  days  ;  it  was  held,  as  the  demand  need 
not  specify  any  terms,  that  this  was  a  sufficient  demand  to  entitle  the 
party  to  sue,  although  the  statute  says,  that  no  action  should  be 
brought  until  the  perusal  and  copy  shall  have  been  refused  for  six 
days  after  demand.     {Collins  v.  Rose,  5  M.  S  W.  194.) 

The  constable  is  in  no  case  required  to  return  the  warrant  to  the 
justice,  or  to  part  with  the  warrant  out  of  his  own  possession,  for  that 
is  his  justification.  (1  EasCs  P.  C.  319.)  He  should  either  make  a 
copy  himself,  or  allow  the  party  applying  to  take  one,  either  from  such 
party's  reading  it,  or  else  from  his  own  reading.  He  must,  however, 
certify  to  the  justice  what  he  hath  done  in  execution  of  the  warrant. 
Showing  warrant.  As  to  the  duty  of  a  constable,  &c.,  showing  his  warrant  when  executing 
it,  see  Galliard  v.  Laxton,  Zl  L.J.  M.  0. 123 ;  and  tit. "  Warrant,"  Vol.  V. 


Constable  not  to 
return  warrant, 
or  part  with  it. 
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Limitation  of  Actions  against.] — The  8th  sect,  of  the  24  Geo.  II.     11.  Indem- 
c.  44,  {ante,  1022,)  limits  an  action  against  a  constable,  for  anything       nity  and 
done  by  him  as  such,  to  be  brought  in  six  calendar  months  after  the  Protection  of. 
act  committed.  —r-. — ; ■■ — 

This_  section  is  more  extensive  in  its  protection  than  the  6th  section  ;  actior^*'^aiB3e 
for  by  it  a  constable  is  protected  from  liability  to  be  sued,  after  six  conatables. 
months,  for  any  act  done  by  him  bond  fide  in  his  character  of  officer, 
and  tinder  a  belief  that  he  is  discharging  the  duty  with  which  he  is 
invested,  though  it  turn  out  to  be  not  in  obedience  to  a  warrant. 
{Smith  V.  Wiltshire,  5  Moore,  322  ;  'i,  B.  S  B.  619  ;  Theobald  v.  Grich- 
more,  \  B.  &  A.  227  ;  Parton  v.  Williams,  3  B.  (b  A.  330,  ante,  1022  ; 
Oakley  v.  Kensington  Oancd  Company,  5  B.  &  Ad.  138.)  And  the  cir- 
cumstance of  there  having  been  no  warrant  is  not  of  itself  immaterial. 
{Id.)  There  must,  however,  be  some  reasonable  ground  for  the  belief 
that  he  was  so  acting,  and  the  question  whether  he  did  so  is  mainly  for 
a  jury.     (See  tit.  "  Justices,"  Vol.  III.) 

Some  constables,  under  a  warrant  to  search  a  house  for  black  cloths, 
which  had  been  stolen,  finding  no  black  cloth,  took  cloth  of  other 
colours,  and  carried  in  before  a  magistrate,  refusing  at  the  same  time 
to  tell  the  owner  of  the  house  searched  whether  they  had  any  warrant 
or  not ;  held,  that  they  were  within  the  protection  of  stat.  24  Geo.  II.  c. 
44,  and  that  an  action  against  them  ought  to  have  been  commenced 
within  six  months  after  the  grievance  complained  of.  {Smith  v.  Wilt- 
shire, 5  Moore,  322  ;  2  B.  <b  B.  619.) 

Where  a  constable,  acting  under  a  warrant  commanding  him  to  take 
the  goods  of  A.,  takes  the  goods  of  B.,  believing  them  to  belong  to  A., 
he  is  entitled  to  the  protection  of  the  8th  section  of  the  Act.  {Parton  v. 
Williams,  3  B.  S  A.  S30  ;  and  see  Burling  v.  Harley,  Z  H.  &  N.  271 ; 
27  L.  J.  Ex.  258.) 

Where  a  constable,  having  a  magistrate's  warrant  of  distress  to  levy 
a  church  rate  under  the  53  Geo.  III.  c.  127,  broke  the  door  of,  and 
entered  the  plaintiff's  dwelling-house,  it  was  held,  that  although  he 
thereby  exceeded  his  authority,  yet  no  action  could  be  maintained  after 
the  expiration  of  three  calendar  months,  the  twelfth  section  of  that  Act 
requiring  the  action  "  for  anything  done  in  pursuance  of  that  Act "  to 
be  brought  within  that  period.  {Theobald  v.  Crickmore,  1  B.  &  A. 
227.) 

The  action  should  be  brought  within  the  six  calendar  months  ex- 
clusive, it  should  seem,  of  the  day  of  committing  the  act.  {Lester  v. 
Garland,  16  Ves.  248  ;  Pellew  v.  Inhabitants  of  Wonford,  9  B.  S  C. 
134 ;  4:M.<&B.  130  ;  Hardy  v.  Byle,  9  B.  S  C.  603  ;  4  M.  d;  B.  295  ; 
sed  vide,  "  Time,"  Vol.  V.)  Where  the  cause  of  action  is  a  continu- 
ing one,  as  an  imprisonment  of  plaintiff,  it  is  sufficient  to  show 
that  the  action  was  commenced  within  six  months  of  the  end  of  such 
imprisonment.  (Massey  v.  Johnson,  12  East,  67  ;  B.  N.  P.  24.)  See 
further  as  to  the  time  for  the  commencement  of  the  action,  post, 
"  Justices,"  Vol.  III.,  and  «  Time,"  Vol  V. 

Venue  and  Plea.] — We  have  seen  {ante,  1022,)  that  the  7  Jao.  I.  c.  5,  Venue  and  pica, 
provides  that  the  action  against  a  constable  shall  be  brought  in  the 
county  where  the  act  was  committed,  and  that  he  might  give  the 
special  matter  of  defence  under  the  general  issue.  In  construction  of 
this  Act,  it  may  be  laid  down  that  in  an  action  against  a  constable  or 
other  officer,  for  an  illegal  act  not  done  bond  fide  in  the  execution  or 
under  colour  of  his  office,  the  venue  may  be  laid  in  any  county,  but  if 
he  reasonably  thought  it  was  his  duty  to  act,  though  he  was  mistaken, 
it  is  otherwise.  {Anon.  1  Stra,  446  ;  Alcock  v.  Andrews,  2  Bsp.  B.  542  ; 
Straight  v.  Oee,  2  Stark.  445  ;  Beechey  v.  Sides,  9  B.  db  C.  806  ;  4  M. 
&  B.  634  ;  ^nd  see  Gook  v.  Leonard,  6  B.  &  0.  351  ;  9  L).  S  B.  339  ; 
Morgan  v.  Palmar,  4  £>.  S  R.  283  ;  2  jB.  cfc  0.  729  ;  Irving  v.  Wilson,  4 
T.  E.  435.)    Per  Pratt,  C.  J.,  in  Anon.  1  Stra.  446,  "  The  21  Jao.  I.  only 

tr  u  (J  2 


1028 

11.  Indem- 
nity and 
Protection  of. 


eionstailleg  {Parish). 


[s. 


HI. 


applies  where  the  action  is  for  a  matter  relating  to  the  execution  of 
his  office  ;  but  if,  after  his  authority  is  expired,  he  abuses  the  party, 
or  if  he  meets  a  man,  and  knocks  him  down,  he  may  be  sued  for  it  as 
all  other  people  may."  If  he  be  in  the  execution  or  supposed  execution 
of  his  duty,  but  were  guilty  of  an  excess,  he  might  be  within  the  Act. 
(See  Butler  v.  Ford,  \  C.&  M.  662 ;  and  see  Oreenway  v.  Hurd,  4  T. 
B.  553.)  But  there  must  in  all  cases  exist  some  colour  of  reason  to  lead 
him  to  a  honA  fide  belief  that  he  was  acting  in  the  execution  of  his 
office,  and  the  question  whether  he  so  acted  is  mainly  for  a  jury.  (See 
"  Justices,"  Vol.  III.) 

Trespass  was  brought  against  three  defendants  for  an  assault  com- 
mitted in  Bristol ;  two  of  them  were  constables  of  Oxfordshire,  and  had 
come  down  and  taken  the  plaintiff  at  Bristol  (thus  committing  the 
assault,)  on  suspicion  of  his  having  stolen  a  horse,  belonging  to  the  other 
defendant,  in  Oxfordshire  ;  the  declarations  set  out  all  the  ti-espasses 
to  have  been  done  without  reasonable  or  probable  cause  ;  the  two  con- 
stables pleaded  not  guilty  only.  It  was  held,  that  they  might  give  the 
special  matter  in  evidence  in  mitigation  of  damages,  to  show  that  there 
was  reasonable  and  probable  cause  ;  but,  semble,  having  acted  out  of 
their  jurisdiction,  they  were  not  entitled  as  constables  under  21  Jac.  I. 
c.  12,  s.  5,  to  give  the  special  matter  in  evidence  under  the  general  issue, 
as  a  defence  of  the  trespasses.     (Rowdiffe  v.  Murray,  1  C.  da  M.  513). 

The  same  Act  protects  all  who  act  in  aid  or  by  the  command  of  such 
constable.  But  if  a  private  person  be  the  prime  mover,  and  act  as  a 
principal  in  the  transaction,  he  will  not  be  entitled  to  its  protection. 
{Straight  v.  Oee,  2  Stark.  445.)  And  with  respect  to  the  person  who 
may  be  said  to  act  in  aid  and  by  the  command  of  the  constable,  it  has 
been  held,  that  if  a  person  procures  a  warrant  against  another,  and 
points  out  the  latter  to  the  constable,  he  is  entitled  to  the  protection 
of  the  Act,  and  may  plead  the  general  issue,  and  give  the  special  matter 
in  evidence.     {Nathan  v.  Cohen,  3  Campb.  257.) 

The  constable's  deputy  seems  within  the  Act.  {Moore,  1845  ;  2  T. 
B.  395  ;  Bac.  Abr.  Const.  [D.];  sed  vide  3  B.  <b  C.  762 ;  b  J).  &  B. 
654.) 

But  where  a  person  is  not  an  officer  within  the  meaning  of  this  or 
a  similar  Act,  though  he  may  have  supposed  he  was  so,  he  is  not  within 
the  protection  of  the  Act.  (See  Copland  v.  Powell,  8  Moore,  400 ;  1 
Binff.  369  ;  Jones  v.  Williams,  3  B.  S  C.  762 ;  b  D.  ch  B.  654.) 

Costs.] — As  to  double  costs  under  the  7  Jac.  I.  c.  5,  ante,  1022. 

The  5  &  6  Viet.  c.  97,  s.  3,  enacts,  that  instead  of  double  costs  the 
parties  shall  receive  such  full  and  reasonable  indemnity  as  to  all  costs, 
charges  and  expenses  incurred  in  and  about  any  action,  suit,  or  other 
legal  proceedings,  as  shall  be  taxed  by  the  proper  officer  in  that  behalf, 
subject  to  be  reviewed  in  like  manner  and  by  the  same  authority  as 
any  other  taxation  of  costs  by  such  officer. 


12.  Expenses  of. 

As  to  fees  and  allowances  made  to  parish  constables  under  the  5  &  6 
Vict.  c.  109,  3.  17,  see  ante,  1012. 
Charges  of  By  stat.  27  Geo.  II.  c.  20,  s.  2,  "  the  officer  maJsing  such  distress  shall 

making  distress.  ^^^  jg  hereby  empowered  to  deduct  the  reasonable  charges  of  taking, 
keeping  and  selling  such  distress,  out  of  the  money  arising  by  such  sale; 
and  the  overplus  (if  any),  after  such  charges  and  also  the  said  penalty  or 
sum  of  money  shall  be  fully  satisfied  and  paid,  shall  be  returned  on 
demand  to  the  owner  of  the  goods  and  chattels  so  distrained ;  and  the 
pfficer  executing  such  warrant,  if  requii-ed,  shall  show  the  same  to  the 
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person  whose  goods  and  chattels  are  distrained,  and  shall  suffer  a  copy  12.  Expenses 
thereof  to  be  taken.  of. 

By  Stat.  3  Jac.  I.  c.  10,  s.  1,  "  all  and  every  person  and  persons  — -;  - 
whatsoever,  that  from  and  after  the  end  of  this  present  session  of  veyTng^anoffender 
parliament  shall  be  committed  to  the  common  or  usual  gaol  within  any  to  gaol  to  be  paid 
countyorlibertywithift  this  realm,  by  any  justice  orjusticesof  thejpeace,  ty  offender  if 
for  any  offence  or  misdemeanour  to  any  such  gaol,  that  the  said  person  ■* 
or  persons  so  to  be  committed  as  aforesaid,  having  means  or  ability 
thei-eunto,  shall  bear  their  own  reasonable  charges  for  so  conveying  or 
sending  them  to  the  said  gaol,  and  the  charges  also  of  such  as  shall  be 
appointed  to  guard  them  to  such  gaol,  and  shall  so  guard  them  thither : 
and  if  any  such  person  or  persons  so  to  be  committed  as  aforesaid  shall 
refuse,  at  the  time  of  their  commitment  and  sending  to  the  said  gaol,  to 
defray  the  said  charges,  or  shall  not  then  pay  or  bear  the  same,  that  then 
such  justice  or  justices  of  the  peace  shall  and  may,  by  writing  under  his 
or  their  hand  and  seal,  or  hands  and  seals,  give  warrant  to  the  constable 
or  constables  of  the  hundred,  or  constable  or  tithingman  of  the  tithing  or 
township,  where  such  person  or  persons  shall  be  dwelling  and  inhabit, 
or  from  whence  he  or  they  shall  be  committed,  as  aforesaid,  or  where  he 
or  they  shall  have  any  goods  within  the  county  or  liberty,  to  sell  such 
and  so  much  of  the  goods  and  chattels  of  the  said  persons  so  to  be 
committed,  as  by  the  discretion  of  the  said  justice  or  justices  of  the 
peace  shall  satisfy  and  pay  the  charges  of  such  his  or  their  conveying 
and  sending  to  the  said  gaol,  the  appraisement  to  be  made  by  four  of 
the  honest  inhabitants  of  the  parish  or  tithing  where  such  goods  or 
chattels  shall  remain  and  be,  and  the  overplus  of  the  money  which 
shall  be  made  thereof  to  be  delivered  to  the  party  to  whom  the  said 
goods  shall  belong." 

And  by  stat.  27  Geo.  II.  c.  3,  s.  1 — 4,  if  he  have  not  money  nor  if  not  able,  to  be 
goods  within  the  county  sufficient  to  bear  the  charges  of  himself  and  of  paid  out  of 
those  who  convey  him  to  the  gaol  or  house  of  correction,  the  constable  ^ 

may  make  application  to  a  justice,  who  may  upon  oath  examine  into 
and  ascertain  the  reasonable  expenses,  and  shall  by  his  warrant  (without  Except  iu  Mid- 
fee)  order    the  treasurer  of  the  county  to  pay  the  same,  (except  in  diss^^- 
Middlesex,)  where  the  same  shall  be  paid  by  the  overseers  of  the  parish 
where  the  person  was  apprehended. 

The  11  &  12  Vict.  c.  42,  as  to  indictable  offences,  and  the  11  &  12 
Vict.  c.  43,  as  to  summary  convictions,  contain  provisions  as  to  the  costs 
and  charges  of  conveying  prisoners  to  gaol. 

See  these  statutes,  as  well  as  3  Jac.  I.  and  27  Geo.  II.  in  full,  and  the 
law,  ante,  "  Gommitment"  &iiA.post,  "  Conviction." 

By  the  5  Geo.  IV.  e.  83,  s.  8,  the  expenses  of  carrying  to  gaol  and  main- 
taining an  idle  and  disorderly  person,  rogue,  vagabond,  or  incorrigible 
rogue,  are  to  be  paid  out  of  the  money  found  upon  him,  or  arising  from 
the  sale  of  any  property  in  his  possession  and  use.  (See  "  Vagrant^' 
Vol.  V.) 

And  by  stat.  41  Geo.  III.  c.  78,  s.  1,  "it  shall  and  may  be  lawful  when  special 
to  and  for  any  two  justices  of  the  peace  for  any  county,  city,  division,  be"appointed  in 
riding  or  place,  within  that  part  of  the    United    Kingdom   called  England  to  exe- 
England,  when  any  person  or  persons  shall  have  been  nominated  or  ""^^  ^^^fSonT" 
appointed  a  special  constable  or  special  constables,  for  the  purpose  of  tmf  justices  may 
executing  any  warrant  or  warrants  in  any  case  or  cases  of  felony,  to  order  proper 
order,  by  any  writing  or  writings  under  their  hands,  such  proper  ^adTtoTtheir^ 
allowances  to  be  made  to  such  special  constable  or  special  constables,   expenses  and 
for  his  or  their  expenses,  trouble  and  loss  of  time  in  executing,  or  ^ji(5f o*rder'sUall 
endeavouring  to  execute  such  warrant  or  warrants,  as  to  him  or  them  be  submitted  to 
shall  seem  reasonable  and  necessary ;  which  orders  shall  be  afterwards  quarter  sessions ; 
laid  before  and  submitted,  on  the  oath  of  such  special  constable  or  con- 
stables, to  the  consideration  of  the  justices  assembled  at  the  next  general 
quarter  sessions  of  the  peace  to  be  holden  for  such  county,  city,  division, 
riding  or  place,  as  the  case  may  be ;  and  the  justices  so  assembled  at 
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such  general  quarter  sessions  may  allow  or  disallow  the  whole  or  any 
part  or  parts  of  such  allowances  so  ordered  by  such  justices  issuing  such 
warrant  or  warrants,  and  shaU  and  may  thereupon  then  order  and  direct 
the  treasurer  for  such  county,  city,  division,  riding  or  place,  to  pay 
such  sum  or  sums  of  money  to  such  special  constable  or  special 
constables,  as  to  the  said  justices  so  assembled  shall  seem  reasonable  and 
necessary ;  and  such  treasurer  shall,  and  he  is  hereby  authorized  and 
required  forthwith  to  pay  the  sum  and  sums  of  money  so  oi'dered  and 
directed  to  be  paid  to  the  person  or  persons  empowered  to  receive  the 
same;  and  such  treasurer  shall  be  allowed  the  same  iu  his  accounts." 

See  further  as  to  allowances  to  special  constables  not  acting  under 
warrants,  1  &  2  Will.  IV.  c.  41,  s.  13,  post,  1065. 

Sect.  2.  "  It  shall  and  may  be  lawful  to  and  for  any  two  justices  of 
the  peace,  within  their  respective  jurisdictions,  to  order  and  direct  by 
any  writing  or  writings  under  their  hands,  sach  reasonable  and 
necessary  allowances  to  be  made  to  any  high  constable  or  high 
constables  for  any  county,  city,  division,  riding,  hundred  or  place, 
within  that  part  of  the  United  Kingdom  called  England,  for  any 
extraordinary  expenses  incured  by  him  or  them  in  the  execution  of 
their  respective  duties,  in  any  case  or  cases  of  tumixlt,  riot  or  felony ; 
and  such  orders  shall  be  laid  before  and  submitted,  on  the  oath  of  such 
high  constable  or  constables,  to  the  consideration  of  the  justices  assembled 
at  the  next  general  quarter  sessions  of  the  peace  to  be  holden  for  such 
county,  city,  division,  riding  or  place,  as  the  same  may  be;  and  the 
justices  so  assembled  at  such  general  quarter  sessions  may  allow 
or  disallow  the  whole  or  any  part  or  parts  of  such  allowance  so  ordered, 
and  shall  and  may  then  order  and  direct  the  treasurer  for  such  county, 
city,  division,  riding  or  place,  to  pay  such  sum  or  sums  of  money  to 
such  high  constable  or  high  constables  as  to  the  said  justices  so  assembled 
shall  seem  reasonable ;  and  such  treasurershall  andheis  hereby  authorized 
and  required  forthwith  to  pay  the  sum  or  sums  of  money,  so  ordered 
and  directed  to  be  paid,  to  the  person  or  persons  empowered  to  receive 
the  same,  and  such  treasurer  shall  be  allowed  the  same  in  his 
accounts." 

In  the  case  of  JB.  v.  Justices  of  Leicester,  (9  D.  &  R.  772;  T  B.  &  C.  8,) 
where  the  high  constable  of  a  borough,  by  the  direction  of  the  justices, 
employed  and  paid  a  number  of  special  constables  to  suppress  riots  at 
an  election,  and  the  ordinary  constables  were  also  constantly  employed 
by  him  during  the  same  period  in  endeavouring  to  keep  the  peace,  for 
which  service  he  made  them  a  compensation ;  it  was  held  that  the 
justices  were  warranted  in  considering  the  monies  so  expended  as 
"  extraordinary  expenses,"  incurred  by  the  high  constable  in  case  of 
riot,  within  the  meaning  of  the  41  Geo.  III.  c.  78,  s.  2,  and  in  making 
an  order  upon  the  treasurer  to  reimburse  him  those  expenses. 

By  the  7  &  8  Geo.  IV.  c.  31,  s.  7,  if  the  high  constable  sued  on  this 
Act  shall  produce  and  prove  before  two  justices  of  the  jurisdiction, 
residing  in  or  acting  for  his  htindred  or  district,  an  account  of  the  just 
and  necessary  expenses  which  he  shall  have  incurred  in  the  prosecution 
of  such  action,  they  shall  make  an  order  for  payment  thereof  to  the 
treasurer  of  that  jurisdiction ;  and  if  in  such  action  judgment  shall 
be  given  against  the  plaintiff,  the  high  constable  shall  in  like  manner 
be  reimbursed  the  just  and  necessary  expenses  incurred  by  him  in 
consequence  of  such  action,  over  and  above  the  taxed  costs  to  be  paid 
by  the  plaintiff;  and  if  it  shall  be  proved  to  two  such  justices  that  the 
plaintiff  is  insolvent,  so  that  the  high  constable  can  have  no  relief  as  to 
such  taxed  costs,  they  shall  make  a  similar  order  for  payment  of  the 
amount  of  such  taxed  costs.     (See  "Hundred,"  Vol.  II.) 

As  to  the  rewards  for  taking  deserters,  see  "Military  Law,^'  Vol.  III. 
and  for  collecting  the  fines  for  not  furnishing  the  complement  of  militia, 
see  id. 

By  stat.  18  Geo.  III.  c.  19,  s.  4,  after  reciting  that  "  constables,  head- 
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boroughs,  and  titMngmen  are  or  may  be  at  great  charge  in  doing  12.  Uxpenses 
the  business  of  their  parish,  township,  or  place,'  and  in  many  cases  are  of. 

not  sufficiently  indemnified  by  the  laws,"  enacts  "that  every  constable,    

headborough,  or  tithingman  shall  every  three  months,  and  within  four-  To  deliver  ac- 
teen  days  after  he  shall  go  out  of  such  office,  deliver  to  the  overseers  of  s°era*eraT  three 
the  poor  of  the  said  parish,  township,  or  place,  for  the  time  being,  a  months,  and  also 
just  account  in  writing,  fairly  entered  in  a  book  to  be  kept  for  that  vithin  fourteen 
purpose,  and  signed  by  him,  of  all  sums  so  by  him  expended  on  account  sS  go  out  of 
of  the  said  parish,  township,  or  place,  in  all  cases  not  hitherto  provided  office, 
for  by  the  laws  heretofore  made,  or  by  this  Act,  and  also  of  all  sums 
received  by  him  on  the  account  of  the  said  parish,  township,  or  place  ; 
and  the  said  overseers  of  the  pool",  or  their  successors,  shall,  within  the  Such  accounts  to 
next  fourteen  days  after  the  said  account  or  accounts   shall  be  so  ^^ 'f ''* '' w°  the 
delivered,  lay  the  same  before  the  inhabitants  of  the  said  parish,  town-  nSt'Tourteen 
ship,  or  place  ;  and  in  case  the  said  account  or  accounts  be  approved  of  days, 
by  the  majority  of  such  inhabitants,  the  overseers  of  the  poor  of  the  if  approved  of, 
said  parish,  township,  or  place,  for  the  time  being,  are  hereby  authorized  onfof  the  Bo™r 
and  required  to  pay  out  of  the  poor  rates,  made  or  to  be  made  for  such  rates. 
parish,  township,  or  place,  such  sum  or  sums  of  money  as  shall  appear 
to  be  due  on  the  said  account  or  accounts ;  but  in  case  the  said  account 
or  accounts,  or  any  part  thereof,  shall  be  disallowed,  then  the  said 
overseers  of  the  poor  for  the  time  Iseing  shall  then  deliver  back  to  the 
said  constable,  headborough,  or  tithingman,  such  book   of  accounts; 
and  it  shall  and  may  be  lawful  to  and  for  the  said  constable,  head-  ^^  ^J  P?K''"" 
borough,  or  tithingman,  then  to  produce  the  said  book  before  any  one  disallowed,  a" 
or  more  of  his  Majesty's  justices  of  the  peace  in  and  for  the  county,  justice  may  settle 
riding,  division,  city,  town  corporate,  franchise,  or  liberty,  wherein  such  ^^^  ''^^^' 
parish  or  township  shall  be  situate,  giving  reasonable  notice  thereof  to 
the  overseers  of  the  poor  of  the  said  parish,  township,  or  place,  for  the 
time  being  ;  which  said  justice  or  justices  is  and  are  hereby  authorized 
to  examine  the  same,  and  to  hear  and  determine  any  objection  or 
ohjections  that  shall  be  made  to  the  said  accounts,  and  to  settle  the  sum 
which  to  him  or  them  shall  appear  due  on  the  said  account,  and  to 
enter  the  same  in  the  said  account,  and  to  sign  his  or  their  name  or 
or  names  thereto  ;  and  the  overseers  of  the  poor  of  the  said  parish,  And  the  over- 
township,  or  place,  for  the  time  being,  are  hereby  authorized  and  balance.'''''' 
required  to  pay  the  said  sum  out  of  the  money  which  shall  come  to 
their  hands  by  virtue  of  any  rate  or  assessment  made  or  to  be  made  for 
the  relief  of  the  poor." 

Sect.  5.  "  In  case  the  overseer  or  overseers  of  the  poor  of  the  said  Appeal  to  quarter 
parish,  township,  or  place,  for  the  time  being,  shall  find  that  the  said  ^^^^'™^- 
parish,  township,  or  place  is  aggrieved  by  any  neglect,  act,  or  thing 
done  or  omitted  by  the  said  constable,  headborough,  or  tithingman,  or 
by  any  of  his  Majesty's  justices  of  the  peace,  or  shall  have  any 
material  objection  to  such  account,  or  any  part  thereof,  or  to  such 
determination  as  aforesaid,  it  shall  and  may  be  lawful  for  such  overseer 
or  overseers,  in  any  of  the  cases  aforesaid,  giving  reasonable  notice  to 
the  said  justice,  constable,  headborough,  or  tithingman  to  appeal  to  the 
next  general  or  quarter  sessions  of  the  peace  for  the  county,  riding, 
division,  city,  town  corporate,  franchise  or  liberty,  where  such  parish, 
township  or  place  lies  ;  and  the  justices  of  the  peace  there  assembled 
are  hereby  authorized  and  required  to  receive  such  appeal,  and  to  hear 
and  finally  determine  the  same  ;  but  if  it  shall  appear  to  the  said 
justices  that  reasonable  notice  was  not  given,  then  they  shall  adjourn 
the  said  appeal  to  the  next  quarter  sessions,  and  then  and  there  finally 
hear  and  determine  the  same ;  and  the  said  justices  may  award  and 
order  to  the  party,  for  whom  such  appeal  shall  be  determined,  reason- 
able costs,  in  the  same  manner  that  they  are  empowered  to  do  in  case 
of  appeals  concerning  the  settlement  of  poor  persons,  by  an  Act  made 
in  the  eighth  and  ninth  years  of  King  William  the  Third,  intituled, 
'  An  Act  for  supplying  some  Defects  in  the  Laws  for  the  Belief  of  the 
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Poor  of  this  Kingdom.' "     (See  further  as  to  notice  of  appeal,  &e.,  tit. 
"  Appeal,"  ante,  218.) 

Sect.  6.  "  In  all  corporations  or  liberties  which  have  not  four  justices 
of  the  peace,  it  shall  and  may  be  lawful  for  the  overseer  or  overseers  of 
the  poor  of  the  parish,  township  or  place,  for  the  time  being,  where  an 
appeal  is  given  by  this  Act,  to  appeal,  if  he  or  they  shall  think  fit,  to 
the  next  general  or  quarter  sessions  of  the  peace  for  the  county,  riding 
or  division  wherein  such  corporation  or  liberty  is  situate." 

Sect.  9.  ''It  shall  and  may  be  lawful  for  his  Majesty's  justices  of 
the  peace  in  and  for  any  county,  riding,  division,  city,  town  corporate, 
franchise,  or  liberty,  in  quarter  sessions  assembled,  to  lay  down  or  alter, 
from  time  to  time,  such  rules  and  x'egulations  as  to  any  costs  or  charges 
thereafter  to  be  allowed  to  any  person  whatsoever,  by  virtue  of  any 
part  of  this  Act,  for  the  better  carrying  the  intent  of  any  part  of  this 
Act  into  execution,  and  for  the  preventing  any  unnecessary  expense  as 
to  them  shall  seem  most  just  and  i-easonable  ;  which  rules  and  regu- 
lations, having  received  the  approbation  and  signature  of  one  or 
more  of  his  Majesty's  judges  of  oyer  and  terminer,  or  general  gaol 
delivery,  at  the  assizes  for  the  county  wherein  such  rules  and  regu- 
lations shall  have  been  made,  shall  be  binding,  and  not  otherwise, 
on  all  persons  whatsoever  ;  and  no  person  whatsoever  shall  be  allowed 
any  greater  sum  of  money,  by  virtue  of  this  Act,  than  according  to 
the  said  rules  and  regulations  so  approved  of  as  aforesaid,  anything 
herein  contained  to  the  contrary  thereof  in  anywise  notwithstanding." 

Fees  paid  by  a  constable  to  a  justice's  clerk  for  warrants  to  appre- 
hend vagrants  in  a  parish,  are  money  expended  by  him  on  account  of 
the  parish,  within  sect.  4  of  the  above  Act,  and  payable  out  of  the  poor 
rate,  although  the  constable  was  not  appointed  by  the  parish,  but  one  of 
the  rural  police  force  established  by  virtue  of  2  &  3  Vict.  c.  93,  and 
3  &  4  Viet.  c.  88.  {B.  v.  The  InhaUtants  of  Chelmsford,  1-2  L.J.  M.  C. 
139.) 

Though  a  constable  be  not  entitled  to  the  allowance  of  the  expenses 
he  has  incurred  in  a  prosecution  arising  within  his  precinct,  yet  if 
he  have  charged  them  in  his  accounts,  and  the  item  has  been  allowed 
imder  this  statute  of  18  Geo.  III.  by  two  justices,  though  after  dis- 
allowance by  the  vestry,  the  sessions  cannot  give  redress  unless  a 
majority  of  the  churchwardens  and  overseers  concur  in  the  appeal. 
(R.  V.  Justices  of  Lancashire,  5  B.  &  A.  757;  1  D.  &  Hy.  454,  nvm.  B. 
V.  Justices  of  Manchester.) 

But  if  the  appeal  be  made  by  proper  persons,  although  the  justices 
in  sessions  should  confirm  the  allowance  of  the  two  justices,  made 
after  the  disallowance  by  the  vestry,  the  Court  of  Queen's  Bench 
will  quash  their  order,  unless  in  cases  where  it  is  the  duty  of  a 
parish  or  township  to  prosecute  such  offenders,  or  the  constable  has 
previously  to  the  pi'osecution  received  from  the  inhabitants  some 
authority  to  proceed.     (R.  v.  Saville,  5  B.  d:  A.  ]  82.) 

Nor  is  the  constable  entitled  to  be  allowed  in  his  accounts  the  costs 
of  a  prosecution,  although  for  an  assault  made  on  one  of  the  over- 
seers, and  although  the  proceedings  were  directed  by  a  justice,  and 
approved  by  the  court  which  tried  it ;  and  if  an  overseer  take  upon 
him  to  pay  such  costs  to  the  constable,  he  is  not  entitled  to  have  it 
allowed  by  the  parish  in  his  account ;  and  even  if  allowed  by  the 
vestry,  afterwards  by  two  justices,  and  that  allowance  by  the  sessions 
on  appeal,  the  Court  of  Queen's  Bench  will  quash  the  order.  (R.  v. 
Bird,  V.B.&A.  526.) 

By  7  Geo.  IV.  c.  64,  s.  23,  (tit.  "  Costs;')  the  court  before  whom  an 
indictment  for  an  assault  upon  a  peace  ofiicer,  &c.,  is  tried,  may  allow 
the  expenses  of  the.  prosecution,  if  the  prosecutor  appears  on  a  re- 
cognizance.    (See  now  also  14  &  15  Vict.  c.  55,  s.  3.) 
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1.  Interpre- 
13.   Eemoval  from  Office.  tationof  Acts. 

As  to  dismissing  paid  coustables  in  parishes,  see  5  and  6  Vict.  c.  109,    S^"^*^ ''°"' 
s.  19,  ante.,  1008. 

At  common  law,  in  such  manner  as  constables  were  chosen,  in  the 
same  manner,  and  by  the  like  authority,  were  they  to  be  removed  ;  so 
as  if  there  was  cause  to  remove  and  put  a  high  constable  from  his 
place,  it  hath  not  been  thought  fit  that  any  one  or  two  justices  should 
do  it  upon  their  discretion,  but  that  it  should  be  done  by  the  greater 
part  of  the  justices  of  that  division,  and  that  for  some  just  cause  ;  or 
else  that  it  be  done  at  the  sessions.     {Bait.  o.  28,) 

And  it  seems  clear  that  the  sheriff  or  steward  of  the  leet,  having 
power  to  place  a  constable  in  his  office,  has  by  consequence  a  power  of 
removing  him.     (2  Hawk.  c.  10>  s.  38.) 

And  also  the  justices  of  the  peace  have  used,  for  good  cause,  to  dis- 
place all  such  constables  as  have  been  chosen  and  sworn  by  them.  (2 
Hawk.  c.  10,  s.  38.) 

By  Stat.  13  &  14  Car.  II.  c.  12,  s.  15,  if  a  constable  shall  continue   ^iXn''''abS™'a 
above  a  year  in  his  office,  the  sessions  may  discharge  him,  and  put  y^"}'"^ 
another  in  his  place  till  the  lord  shall  hold  a  leet. 

And  if  the  court  or  other  judge  shall  refuse  to  discharge  a  constable, 
the  Queen's  Bench  may  compel  them  by  mandamus.  (2  Sawk.  c.  10, 
s.  47.) 


IV".  fflouttt])  antj  UBiBtrtct  dottstaliles. 

1.  Interpretation  of  Acts — Returns  made  hy  Justices — Inspection  hy 

Government,  1033. 

2.  How  and  for  what  Districts  appointed — Inaorpwated  Boroughs 

exempted — Consolidation  of  Borough  with  County  Police,  1035. 

3.  Police  Bate,  how  levied  and  collected,  1041. 

4.  Chief  Constables,  Superintendents,  and  other  Officers,  1044. 

5.  Petty  Constables,  Local  Constables,  and  additional  Constables  at 

the  cost  of  Individuals,  1046. 

6.  Rules  for  the  Government  of — Neglect  of  Buty — Resignation — 

Bismissal — Accoutrements — Station-houses — Returns,  1047. 

7.  Authority  of — Bisabilities — Exemptions  from  Toll,  1050. 

8.  Fees  and  Allowances — Superannuations,  1052. 

9.  Warrants  of  Commitment,  how  executed,  1055. 

10.  Operation  of  Acts  upon  the  Appointment  of  Constables  in  Boroughs 

— Of  High  Constables — Special  Constables — Parochial  Con- 
stables— Of  Constables  under  the  Watching  and  Lighting  Act 
and  Local  Acts,  1056. 

11.  Practical  Instructions  on  the  Buiies  of  these  Constables  generally, 

and  the  Manner  of  executing  them,  1059. 


1.  Interpretation  of  Acts. 

By  the  2  and  3  Vict.  o.  93,  s.  28,  it  is  enacted,  "  That  in  construing  Meaning  of 
this  Act  the  word  '  county '  shall  be  construed  to  mean  county,  riding,   "<»«w. 
or  division  having  a  separate  court  of  quarter  sessions  of  the  peace,  or 
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Interpretation  of 
certain  terms. 
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and  3  &  4  Vict. 
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in  which  separate  county  rates  are  made  ;  and  that  all  things  herein- 
before authorized  to  be  done  at  quarter  sessions  may  be  done  by  the 
justices  in  general  sessions  assembled  in  those  counties  in  which  county 
rates  are  made  in  general  sessions ;  and  that  nothing  herein  contained 
shall  extend  to  any  part  of  the  metropolitan  police  district." 

By  the  3  &  4  Viet.  c.  88,  s.  34,  after  reciting  the  2  &  3  Vict.  c.  93,  it 
is  enacted,  "That  in  construing  this  Act  the  words  'county'  and 
'quarter  sessions'  shall  be  taken  to  be  used  in  the  same  sense 
in  which  they  are  used  in  the  iirst-recited  Act:  provided  always, 
that  neither  in  the  first-recited  Act  nor  in  this  Act  shall  the 
word  'county'  be  taken  to  mean  any  liberty  or  franchise  having 
a  distinct  commission  of  the  peace  separate  from  the  commission 
of  the  peace  of  the  county  or  riding  in  which  it  is  situated  :  provided 
also,  that  nothing  herein  contained  shall  extend  to  affect  the  Isle  of  Ely, 
or  the  powers  of  the  justices  named  in  the  commission  of  the  peace 
thereof,  or  to  give  any  power  or  authority  within  the  Isle  of  Ely  to  the 
justices  named  in  the  commission  of  the  peace  of  the  county  of 
Cambridge." 

Sect.  35.  "  That  this  Act,  and  so  much  of  the  said  Act  of  the  last 
session  of  parliament  as  is  not  inconsistent  with  this  Act,  shall  be  con- 
strued together  as  one  Act :  provided  always,  that  no  local  constable 
appointed  under  this  Act  shall  thereby  become  incapable  of  giving  his 
vote  for  the  election  of  any  member  to  serve  in  parliament,  or  be 
restrained  from  employing  himself  in  any  office  or  employment  for  hire 
or  gain." 

By  19  &  20  Viet.  c.  69,  s.  30,  "  The  word '  county '  shall  in  this  Act 
have  the  same  meaning  as  is  assigned  to  such  word  in  the  said  Act 
of  the  third  and  fourth  years  of  her  Majesty,  except  as  to  the  soke  or 
liberty  of  Peterborough  in  the  county  of  Northampton,  which  for  all 
purposes  of  this  and  the  several  recited  Acts  shall  be  deemed  and 
taken  to  be  a  county  of  itself ;  and  the  several  provisions  in  this  Act 
and  the  said  recited  Acts  shall  apply  and  operate  in,  for,  and  concerning 
the  said  soke  or  liberty  accordingly ;  and  the  word  '  borough '  shall 
mean  any  city,  borough,  or  place  incorporated  under  the  provisions  of 
the  said  Act  of  the  fifth  and  sixth  years  of  King  William  the  Fourth,  or 
which  has  otherwise  become  subject  to  the  provisions  of  the  same  Act ; 
and  every  part  of  the  cinque  ports,  two  ancient  towns  of  Winchelsea  and 
Eye,  and  their  several  members  and  liberties,  which  is  not  within  the 
municipal  boundaries  of  a  place  named  in  one  of  the  schedules  (A.)  and 
(B.)  to  the  last  mentioned  Act,  shall  for  the  purposes  of  the  said  Acts  of 
her  Majesty  and  this  Act  be  deemed  to  form  part  of  the  county  in 
which  the  same  is  situate,  and  shall  be  dealt  with,  under  the  said  Acts 
of  her  Majesty  and  this  Act,  as  a  liberty  which,  under  the  said  Acts 
of  her  Majesty  forms  part  of  a  county,  notwithstanding  it  may  be  a 
member  or  liberty  of  a  place  named  in  one  of  the  said  schedules." 

Sect.  31.  "  The  said  Acts  of  the  second  and  third  and  of  the  third 
and  fourth  years  of  her  Majesty  and  this  Act  shall  be  construed 
together  as  one  Act." 

Sect.  14.  "The  justices  of  every  county  and  the  watch  committee  of 
every  borough  shall,  in  the  month  of  October  in  every  year  transmit  to 
one  of  her  Majesty's  principal  secretaries  of  state  a  statement,  in  such 
form  as  one  of  the  said  secretaries  of  state  may  from  time  to  time 
direct,  for  the  year  ending  the  29th  of  September  then  last  past,  of  the 
number  of  offences  reported  to  the  police  within  such  county  or 
borough  respectively,  the  number  of  persons  apprehended  by  the  police, 
the  nature  of  the  charges  against  them,  the  result  of  the  proceedings 
taken  thereupon,  and  any  other  particulars  relating  to  the  state  of 
crime  within  such  county  or  borough  which  such  justices  or  watch 
committee  may  think  it  material  to  furnish,  and  a  classified  abstract 
of  all  such  reports  and  returns  shall  be  annually  prepared  and  laid 
before  parliament. 
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Sect.  15.  "It  shall  be  lawfal  for  her  Majesty,  by  warrant  under        2.  How 

her  royal  sign  manual,  to  appoint  during  her  Majesty's  pleasure  three  chosen,  and 
persons  as  inspectors  under  this  Act,  to  visit  and  inquire  into  the  state      for  what 

and  the  efficiency  of  the  police  appointed  for  every  county  and  borough,  Districts,  the. 

and  wjiether  the  provisions  of  the  Acts  under  which  such  police  are  

appointed  are  duly  observed  and  carried  into  effect,  and  also  into  the  S"^*'^j*°^*'' 

state  of  the  police  stations,  charge  rooms,  cells,  or  look-ups,  or  other  appotat  inspeo- 

premises   occupied  for   the    use   of  such    police  ;    and   each  of  the  tors  for  inqairing 

inspectors  so  appointed  shall  report  generally  upon  such  matters  to  ^°ieMTo?aie 

one  of  her  Majesty's  principal  secretaries  of  state,  who  shall  cause  such  police  in  oountios 

reports  to  be  laid  before  parliament ;  and  such  inspectors  shall  be  paid,  ™d  boroughs, 

out  of  such  money  as  may  be  provided  by  parliament  for  the  purpose,  "' 
such  salaries  and  allowances  as  shall  be  determined  by  the  commis- 
sioners of  her  Majesty's  treasury." 

By  22  &  23  Vict.  c.  32,  s.  27,  "The  office  or  employment  of  in-  Inspectors  under 

spector  under  the  Act  of  the  nineteenth  and  twentieth  years  of  her  J'g*  BtiUentitled 

Majesty,  chapter  sixty-nine,  shall  not  prevent  the  holder  thereof  from  to  half  pay. 
receiving  any  half  pay  to  which  if  he  did  not  hold  such  office  or  em- 
ployment he  might  be  or  become  entitled." 


2.  How  AND  FOR  WHAT  DISTRICTS  APPOINTED — InCOEPORATED  BoROUGHS 

.     EXEMPTED—  Chief  Constables  jointly  for  adjoining  Counties. 

The  2  &  3  Vict.  c.  93,  intituled  "An  Act  for  the  Establishment  of 
County  and  District  Constables  by  the  Authority  of  Justices  of 
the  Peace,"  after  reciting  that  by  1  &  2  Will.  IV.  c.  41,  intituled  "  An  i  &  2  WiU.  iv., 
Act  for  amending  the  Laws  relative  to  the  Appointment  of  Special  "  *^'  ^^'"''  ^"^^'^ 
Constables,  and  for  the  better  Preservation  of  the  Peace,"  it  was  amongst 
otlier  things  enacted,  that  in  all  cases  where  it  should  be  made  to 
appear  to  any  two  or  more  justices  of  the  peace  of  any  county,  riding 
or  division  having  a  separate  commission  of  the  peace,  or  to  any  two  or 
more  justices  of  the  peace  of  any  liberty,  franchise,  city,  or  town  in 
England  or  Wales,  upon  the  oath  of  any  credible  witness,  that  any 
tumult,  riot,  or  felony  had  taken  place  or  might  be  reasonably  appre- 
hended in  any  parish,  township,  or  place  situate  within  the  division  or  , 
limits  for  which  the  said  respective  justices  usually  act,  and  such 
justices  should  be  of  opinion  that  the  ordinary  officers  appointed  for 
preserving  the  peace  are  not  sufficient  for  the  protection  of  the  inhabit- 
ants and  the  security  of  the  property  in  any  such  parish,  township,  or 
place  as  aforesaid,  then  and  in  every  such  case  such  justices,  or  any 
two  or  more  justices  acting  for  the  same  division  or  limits,  were 
thereby  authorized  to  nominate  and  appoint,  by  precept  in  writing 
under  their  hands,  so  many  as  they  should  think  fit  of  the  householders 
or  other  persona  (not  legally  exempt  from  serving  the  office  of  con- 
stable) residing  in  such  parish,  township,  or  place  as  aforesaid,  or  in 
the  neighbourhood  thereof,  to  act  as  special  constables  for  such  time 
and  in  such  manner  as  to  the  said  justices  respectively  should  seem  fit 
and  necessary,  for  the  preservation  of  the  public  peace,  and  for  the 
protection  of  the  inhabitants,  and  the  security  of  the  property  in  such 
parish,  township,  or  place  :  and  reciting  that  the  powers  of  justices  of 
the  peace  for  making  such  appointments  as  aforesaid  were  enlarged  by 
5  &  6  Will.  IV.  c.  43,  intituled  "  An  Act  for  enlarging  the  Powers  of  1%^  ^'"-  ^^■' 
Magistrates  in  the  Appointment  of  Special  Constables  :"  and  that  it 
was  expedient  that  the  powers  of  the  said  justices  for  appointing  con- 
stables be  further  enlarged,  and  that  powers  be  given  for  charging  the 
expenses  of  paying  such  constables  upon  the  several  divisions  in  which 
they  shall  be  appointed,  enacts.  "That  in  all  cases  where  it  shall  be  made  f"''''itL',°.SS!i' 
to  appear  to  the  justices  of  the  peace  of  any  county  in  England  or  Wales  report  to  the 
in  general  or  quarter  sessions  assembled,  or  at  any  adjournment  thereof  secretary  of  state 
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2.  How 

chosen,  and 

for  what 

Districts,  So. 

the  necessity  of 
an  additional 
appointment  of 
constables. 


Iiimitation  of 
numbers. 


Alteration  of 
number  of 
constables. 


Notice  of 
proceedings 
under  this  Act  to 
be  inseited  in 
notices  now 
required  by  law. 


Defining  nature 
of  notice. 


■Where  a  con- 
stabulary is  not 
already  estab- 
lished for  the 
whole  of  a 
county,  the  jus- 
tices in  general 
or  quarter  ses- 
sions to  cause 
the  same  to  be 
established;  if 
already  estab- 
lished in  part  of 
a  county,  then 
for  the  residue 
of  such  county. 


(KtlttSfaileS  (Jor  Counties  and  Districts).  [s.  iv. 

that  the  ordinary  officers  appointed  for  preserving  the  peace  are  not 
sufficient  for  the  preservation  of  the  peace,  and  for  the  protection  of  the 
inhabitants,  and  for  the  security  of  property  within  the  county,  it 
shall  be  lawful  for  them  to  set  forth  the  same,  by  a  report  in  writing 
under  the  hands  of  the  majority  of  the  justices  there  present,  and  to 
declai-e  how  many  constables  are  needed  in  their  opinion  to  be  ap- 
pointed within  their  county  for  the  purposes  aforesaid,  and  the  rates  of 
payment  which  it  would  be  expedient  to  pay  to  the  chief  and  other 
constables  ;  and  every  such  report  shall  be  seiit  to  one  of  her  Majesty's 
principal  secretaries  of  state  :  provided  always,  that  the  number  of  con- 
stables shall  not  be  more  than  one  man  for  every  thousand  of  the 
inhabitants  according  to  the  last  parliamentary  enumeration  of  the 
population  for  the  time  being,  the  population  of  the  boroughs  and 
towns  hereinafter  exempted  from  the  operation  of  this  Act  being  de- 
ducted therefrom."     (See  i^ifra,  19  &  20  Vict.  c.  69.) 

Sect.  2.  "  That  it  shall  be  lawful  for  the  justices  assembled  in  general 
or  quarter  sessions,  from  time  to  time,  with  the  consent  of  one  of  her 
Majesty's  principal  secretaries  of  state,  to  increase  or  diminish  the 
number  of  constables  first  appointed  under  this  Act  for  their  county." 

Sect.  5.  "That  with  the  notice  of  the  time  of  holding  any  such 
general  or  quarter  sessions,  or  adjournment  thereof,  as  now  required  by 
law,  notice  shall  be  given  of  the  day  and  hour  at  which  any  business 
relating  to  the  adoption  of  this  Act,  or  the  appointment  or  dismissal  of 
any  chief  constable  under  this  Act,  or  the  increase  or  diminution  of  the 
number  of  constables,  will  begin  at  such  sessions  ;  and  the  clerk  of  the 
peace  of  each  county  shall  give  such  notice  as  last  mentioned  on  the 
requisition  of  any  five  justices  acting  for  such  county." 

The  3  &  4  Vict.  c.  88,  s.  30,  enacts,  "  That  with  the  notice  of  the 
time  of  holding  any  such  general  or  quarter  sessions,  or  adjournment 
thereof,  as  now  required  by  law,  notice  shall  be  given  of  the  day  and 
hour  at  which  any  business  relating  to  the  adoption  of  the  provisions 
of  this  Act  will  be  considered  at  such  session." 

The  19  &  20  Vict.  e.  69,  "An  Act  to  render  more  efiectual  the  Police 
in  Counties  and  Boroughs  in  England  and  Wales,"  recites  the  2  &  3 
Vict.  c.  93  ;  the  3  &  4  Vict.  c.  88  ;  and  the  5  &  6  Vict.  c.  76,  (the  Municipal 
Corporations  Act,)  by  which  provision  is  made  for  the  appointment  of 
constables  in  all  boroughs  in  England  and  Wales  which  are  subject  to 
that  Act :  and  that  under  the  3  &  4  Vict.  c.  88,  power  is  given  to 
justices  of  counties  and  councils  of  boroughs  to  agree  for  the  eonsoh- 
dation  of  the  county  and  borough  police  establishments  :  and  that,  for 
the  more  efiectual  prevention  and  detection  of  crime,  suppression  of 
vagrancy,  and  maintenance  of  good  order,  it  is  expedient  that  further 
provision  should  be  made  for  securing  an  efficient  police  force  through- 
out England  and  Wales. 

Sect.  1  enacts,  that  "  In  every  county  in  which  a  constabulary  has  not 
been  already  established  for  the  whole  of  such  county  under  the  said 
Acts  of  2  &  3  Vict.  c.  93,  and  3  &  4  Vict.  c.  88,  or  either  of  them,  the 
justices  of  such  county  at  the  general  or  quarter  sessions  holden  next 
after  the  first  of  December,  1856,  shall  proceed  to  establish  a  sufiicient 
police  force  for  the  whole  of  such  county,  or  where  a  constabulary  is 
already  established  in  part  of  such  county,  then  for  the  residue  of  such 
county,  and  for  that  purpose  shall  declare  the  number  of  constables 
they  propose  should  be  appointed,  and  the  rates  of  pay  which  it  would 
be  expedient  to  pay  to  the  chief  and  other  constables,  and  shall  report 
such  their  proceedings  to  one  of  her  Majesty's  principal  secretaries  of 
state ;  and  upon  the  receipt  from  the  secretary  of  state  of  such  rules  as 
are  mentioned  in  section  three  of  the  2  &  3  Vict.  c.  93,  all  the  provisions 
of  the  said  Acts  of  the  2  &  3  Vict.  c.  93,  and  3  &  4  Vict.  c.  88,  shall  take 
effect  and  be  applicable  in  relation  to  such  county,  in  like  manner  as  by 
the  said  Acts  provided,  upon  the  adoption  of  such  Acts  for  any  county 
by  the  justices  thereof,  and  the  receipt  of  such  rules  as  aforesaid  from 
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the  secretary  of  state,  subject  nevertheless  to  the  amendments  con- 
tained in  this  Act." 

Sect.  2.  "  Provided  always,  that  the  enactment  hereinbefore  con- 
tained shall  not  apply  to  any  county  where,  before  the  said  general  or 
quarter  sessions  holden  next  after  the  said  first  of  December,  the 
justices  of  the  peace  of  such  county  have  sent  to  the  secretary  of  state 
such  report  as  is  required  by  the  said  Act  of  the'second  and  third  years  of 
her  Majesty,  in  order  to  establish  a  police  force  for  the  whole  of  such 
county,  or  for  such  residue  thereof  as  aforesaid,  (as  the  case  may  be,) 
and  the  proceedings  upon  and  in  relation  to  such  report,  and  conse- 
quent thereupon,  shall  and  may  be  had  and  continued  according  to  the 
said  Acts  as  amended  by  the  enactments  herein  contained." 

The  2  &  3  Vict.  c.  93,  s.  19,  enacts  "  That  it  shall  be  lawful  for  the  jus- 
tices of  any  county  in  general  or  quarter  sessions  assembled,  in  case  they 
shall  not  resolve  on  appointing  constables  under  this  Act  for  the  whole 
of  their  county,  to  resolve,  with  the  approval  of  the  secretary  of  state, 
on  appointing  constables  under  this  Act  for  any  division  of  the  county 
for  which  special  or  petty  sessions  of  the  peace  are  holden,  or  for  any 
number  of  such  divisions  of  the  county ;  and  for  that  purpose  they,  or 
the  greater  number  of  them  there  assembled,  not  being  less  than  two, 
-  shall  iave  all  the  powers  with  regard  to  such  division  or  divisions 
which  they  have  with  respect  to  the  whole  county  under  the  provisions 
herein-before  contained  ;  and  all  the  provisions  herein-before  contained 
with  respect  to  the  whole  county  shall  be  deemed  to  apply  to  such 
division  or  divisions  as  if  it  or  they  were  the  whole  county  ;  and  the 
provisions  relating  to  the  chief  constable  shall  be  deemed  to  apply  to  the 
superintendent  of  each  division :  provided  always,  that  if  constables 
shall  be  appointed  under  this  Act  in  any  number  of  adjoining  divisions, 
a  separate  police  establishment  shall  not  be  formed  for  each  division, 
but  the  whole  shall  be  consolidated  into  one  police  establishment  for 
the  whole  of  such  adjoining  divisions,  and  that  if  this  Act  shall  be 
afterwards  adopted  for  the  whole  county  the  several  divisional  estab- 
lishments of  police  shall  be  consolidated  and  form  part  of  the  general 
county  police  establishment." 

The  3  &  4  Vict.  o.  88,  s.  29,  enacts,  "  That  in  case  the  justices  of  any 
county  shall  not  resolve  on  appointing  constables,  under  the  said  Act 
of  the  last  session,  for  the  whole  of  their  county,  it  shall  be  lawful  for 
them,  if  they  shall  think  fit,  in  general  or  quarter  sessions  assembled, 
to  form  any  number  of  contiguous  parishes,  townships  or  places  into  a 
division,  so  that  such  division  contain  not  less  than  twenty-five  thou- 
sand persons,  according  to  the  last  census  for  the  time  being,  and  to 
appoint  constables  under  the  said  Act  for  every  such  division  ;  and 
all  provisions  of  the  said  Act  as  amended  by  this  Act,  and  of  this 
Act,  relating  to  the  appointment  of  constables  for  any  division  or  divi- 
sions for  which  special  or  petty  sessions  of  the  peace  are  holden, 
or  relating  to  police  districts,  shall  be  deemed  to  apply  to  the  police 
divisions  so  formed." 

Sect  27.  And  whereas  the  number  of  constables  needed  may  be 
different  in  different  parts  of  the  same  county,  be  it  enacted,  that  it 
shall  be  lawful  for  the  justices  of  the  peace  for  any  county  in  general  or 
quarter  sessions  assembled,  if  they  shall  be  of  opinion  that  a  distinction 
ought  to  be  made  in  the  number  of  constables  appointed  to  keep  the 
peace  in  different  parts  of  the  county,  to  divide  the  county  or  any  part 
thereof  into  police  districts,  consisting  of  such  parishes  and  places,  or 
parts  of  parishes  and  places,  as  shall  appear  to  them  most  convenient, 
and  to  declai-e  the  number  of  constables  which  ought  to  be  appointed 
for  each  "police  district,  and  from  time  to  time  to  alter  the  extent  of 
such  police  districts,  and  the  number  of  constables  to  be  appointed  for 
each ;  and  a  report  of  every  such  proposed  division  or  alteration,  and 
of  the  number  of  constables  proposed  for  each  police  district,  with  an 
estimate  of  its  extent  and  population,  and  of  any  other  circumstances 
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2.  How 
chosen,  and 

for  what 
Districts,  &o. 

Not  to  apply 
to  counties  where 
parties  have  seut 
to  secretary  of 
state  a  report  as 
required  by 
2  &  3  Vict  c.  93, 
for  the  establish- 
ment of  a  police 
force. 

Constables  may 
be  appointed  for 
separate  divi- 


Justices  may 
form  any  number 
of  parishes, 
containing  not 
less  than  25,000 
inhabitants,  into 
a  division  for  the 
purposes  of  this 
Act. 


Formation  of 
police  districts. 


1038 

2.  How 

chosen,  and 

for  what 

Districts,  <&c. 

Where  constabu- 
laries Lave  been 
established  in 
divisions  of  a 
county,  such 
estabUbhments  to 
be  consolidated 
into  one  county 
police  force. 


Her  Majesty  may 
by  order  in 
council,  require 
separate  districts 
to  be  constituted 
in  counties. 


OlOtVgtalllflS  {for  Counties  and  Districts). 


PoUce  districts 
under  3  &  4  Vict, 
c.  88,  and  19  & 
20  Vict.  c.  69 
may  be  consoli- 
dated or  merged. 


Each  police 
district  to  pay 
for  its  own 
constables. 


Constabbs 
subject  to  duty 
in  any  part  of 
the  county,  as  it 
no  districts  had 
been  made. 


[s.  IV. 

upon  which  the  determination  of  the  justices  shall  have  been  grounded, 
shall  be  sent  to  one  of  her  Majesty's  principal  secretaries  of  state,  and 
if  approved  by  the  secretary  of  state,  such  division  or  alteration  shall 
be  deemed  to  be  completed." 

But  by  19  &  20  Vict.  c.  69,  s.  3,  "  In  any  county  where,  after  the 
establishment,  under  the  said  Acts  of  her  Majesty  or  either  of  them, 
of  a  constabulary  for  any  division  or  divisions  thereof,  constables  have 
been  or  shall  be  appointed  under  such  Acts  and  this  Act,  or  any  of 
them,  for  the  residue  of  the  county,  or  for  divisions  constituting 
together  such  residue,  there  shall  be  one  general  county  police  estab- 
ment,  and  any  divisional  police  establishment  or  establishments  which 
may  have  been '  constituted  in  such  county  shall  be  consolidated  with 
and  form  part  thereof,  and  a  chief  constable  shall  be  appointed  for  such 
county,  in  like  manner  and  with  the  like  powers  as  in  any  case  where  a 
police  force  is  established  for  the  whole  county  in  the  first  instance." 

Sect.  4.  "In  case  it  appear  to  her  Majesty  in  council,  upon  the 
petition  of  persons  contributing,  or  who,  on  the  establishment  of  a 
constabulary  under  the  said  Acts  of  the  second  and  third  and  third  and 
fourth  years  of  her  Majesty,  or  this  Act,  will  be  liable  to  contribute,  to 
the  police  rate  of  any  county,  that  a  distinction,  should  be  made  in  the 
number  of  constables  to  be  appointed  to  keep  the  peace  in  different 
parts  of  such  county,  it  shall  be  lawful  for  her  Majesty,  by  the  advice 
of  her  privy  council,  to  order  and  require  the  justices  of  such  county  to 
exercise  the  powers  given  by  the  said  Act  of  the  third  and  fourth 
years  of  her  Majesty,  for  the  division  of  such  county  into  police 
districts  ;  and  the  said  justices  shall  thereupon,  in  manner  directed  by 
such  Act,  and  subject  to  such  approval  as  therein  mentioned,  divide 
such  comity  into  such  police  districts  as  shall  appear  to  them  most 
convenient,  and  declare  the  number  of  constables  which  ought  to  be 
appointed  for  each  police  district ;  and  the  extent  of  such  districts,  and 
the  number  of  constables  appointed  for  each,  may  be  altered  as  in  the 
said  Act  provided ;  and  the  expenses  to  be  defrayed  by  each  such 
police  district  shall  be  ascertained  in  the  manner  provided  by  the  said 
last-mentioned  Act,  and  the  police  rates  assessed  and  levied  therein 
accordingly :  provided,  that  notice  of  every  such  petition,  and  of  the 
time  when  it  sTiall  please  her  Majesty  to  order  that  the  same  be  taken 
into  consideration  by  her  privy  council,  shall  be  published  in  the 
London  Gazette  one  month  at  least  before  such  petition  shall  be 
considered." 

By  the  22  &  23  Vict.  c.  32,  s.  1,  "  The  powers  given  to  the  justices  of 
the  peace  in  general  or  quarter  sessions  by  section  27  of  the  Act  of  3  & 
4  Vict.  c.  88,  and  by  s.  4  of  the  Act  19  &  20  Vict.  c.  69,  to  alter  from 
time  to  time  the  extent  of  police  districts,  shall  extend  and  be  deemed 
to  have  extended  to  authorize  the  union  of  two  or  more  police  districts, 
with  or  without  any  other  alteration  of  limits,  or  the  consolidation  for 
police  purposes  of  any  such  district  or  districts  with  the  rest  or  with 
any  part  of  their  county." 

And  by  the  3  &  4  Vict.  c.  88,  s.  28,  "  That  if  the  secretary  of  state 
shall  approve  of  such  division  of  the  county  or  any  part  thereof  into 
police  districts  for  the  purposes  aforesaid,  the  expense  of  putting  the 
said  Act  into  execution  in  such  county  or  part  of  such  county  shall  be 
classed  under  two  heads,  of  general  expenditure  and  local  expenditure  ; 
and  the  general  expenditure  shall  be  defrayed  in  common  by  all  the 
districts,  and  the  local  expenditure,  consisting  of  the  expense  of  the 
salaries  and  clothing  of  the  constables  appointed  for  each  district,  and 
such  other  expenses  as  the  justices,  subject  to  the  approval  of  the 
secretary  of  state,  shall  direct  to  be  included  under  this  heM,  shall  be 
defrayed  by  each  police  district  separately  ;  and  the  police  rates  shall  be 
assessed  and  levied  in  each  police  district  accordingly :  provided 
always,  that  notwithstanding  the  division  of  any  county  or  part  of  any 
county  into  police  districts,  the  constables  of  all  such  districts  shall 
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continue  as  part  of  the  same  force,  and  be  subject  to  tbe  same  authority, 
and  be  liable,  if  required,  to  perform  the  same  duty,  in  any  part  of  the 
county  or  elsewhere,  as  if  no  such  division  into  police  districts  had 
been  made." 

The  2  &  3  Vict.  c.  93,  s.  27,  enacts,  "  That  for  the  purposes  of  this 
Act  all  detached  parts  of  coimties,  and  also  all  liberties  and  franchises, 
(other  than  such  incorporated  boroughs  as  aforesaid,)  shall  be  considered 
as  forming  part  of  that  county  by  which  they  are  surrounded,  or  if 
partly  surrounded  by  two  or  more  counties,  then  as  forming  part  of 
that  county  with  which  they  have  the  longest  common  boundary  ;  and 
so  much  of  every  such  detached  part  of  any  county,  or  of  any  liberty 
and  franchise,  which  is  not  of  itself  an  entire  hundred,  wapentake, 
ward,  rape,  lathe,  or  such  other  division  of  a  county,  shall  be  considered 
as  forming  part  of  that  hundred,  ward,  wapentake,  rape,  lathe,  or  such 
other  division  whereby  it  shall  be  surrounded  in  the  county  of  which 
it  shall  be  considered  a  part  for  the  purposes  of  this  Act,  or  if  partly 
surrounded  by  two  or  more  hundreds,  wapentakes,  wards,  rapes,  lathes, 
or  such  other  divisions,  then  as  forming  part  of  that  one  with  which  it 
shall  have  the  longest  common  boundary." 

The  3  &  4  Vict.  a.  88,  s.  2,  reciting  that  "  by  the  said  Act  (2  &  3  Vict. 
c.  93,)  it  is  provided,  that  for  the  purposes  of  the  said  Act  all  detached 
parts  of  counties  shall  be  considered  as  part  of  that  county  by  which 
they  are  wholly  or  partly  surrounded  :  and  that  many  populous  towns 
are  situated  in  more  than  one  county ;  and  also  the  boundary  of  many 
counties  is  so  irregular  that  parts  thereof,  although  not  wholly  sepa- 
rated from  the  main  body  of  the  county,  may  yet  be  more  conveniently 
united,  for  the  purposes  of  the  said  Act,  with  some  neighbouring 
county :  enacts,  that  it  shall  be  lawful  for  the  justices  of  any  two  or 
more  neighbouring  counties,  in  their  several  general  or  quarter  sessions 
assembled,  from  time  to  time  to  agree  that  such  parts  of  their  several 
counties  as  to  them  shaU  seem  fit  shall,  for  the  purposes  of  the  said 
Act,  be  considered  as  forming  part  of  any  other  of  the  said  counties  ; 
and  whenever  any  such  district  shall  be  so  transferred,  for  the  purposes 
of  the  said  Act,  from  one  county  to  another  with  the  consent  of  the 
justices  of  both  the  last-mentioned  counties,  such  district  shall  be  con- 
sidered, for  the  purposes  of  the  said  Act,  as  if  it  were  detached  from 
the  county  to  which  it  belongs,  and  wholly  surrounded  by  the  county 
to  which  it  is  so  transferred ;  and  all  the  provisions  contained  herein 
or  in  the  said  Act,  or  in  an  Act  passed  in  the  last  session  of  parliament, 
intituled  'An  Act  for  the  better  Administration  of  Justice  in  detached 
Parts  of  Counties,'  respecting  detached  parts  of  counties,  shall  be  taken 
to  apply  to  such  transferred  districts." 

The  2  &  3  Vict.  c.  93,  s.  24,  enacts,  "  that  nothing  in  this  Act  con- 
tained shall  extend  to  authorize  the  justices  of  the  peace  of  any  county 
to  appoint  any  constable  within  any  borough  incorporated  under  the 
provisions  of  5  &  6  Will.  IV.  c.  76, '  An  Act  to  provide  for  the  Eegula- 
tion  of  Municipal  Corporations  in  England  and  "Wales,"  or  under  the 
provisions  of  any  charter  granted  in  pursuance  of  the  said  Act  ;  nor 
shall  any  such  borough,  for  which  a  separate  court  of  quarter  sessions 
of  the  peace  shall  be  holden,  be  liable  to  contribute  to  the  expenses  of 
this  Act,  or  to  be  charged  with  any  part  thereof  in  their  account  with 
the  treasurer  of  such  county." 

The  3  &  4  Vict.  c.  88,  s.  14,  enacts,  "That  it  shall  be  lawful  for 
the  justices  of  any  county  in  which  constables  shall  have  been  ap- 
pointed under  the  said  Act,  and  for  the  council  of  any  incorporated 
borough  situated  in  or  adjoining  to  such  county,  to  agree  together  for 
the  consolidation  of  the  county  and  borough  police  establishments ; 
and  in  every  such  case  all  the  constables  appointed  either  for  the  county 
or  the  borough  shall  have  all  the  powers,  privileges,  and  duties 
throughout  the  county  and  the  borough  which  constables  appointed  for 
any  county  have  within  that  county  under  the  said  Act,  and  all  the 
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provisions  of  the  said  Act  shall  be  taken  to  apply  to  the  borough 
constables  as  well  as  to  the  county  constables,  except  as  is  herein 
otherwise  provided ;  and  every  such  agreement  -which  shall  have 
been  agreed  to  by  the  justices  of  the  county  in  general  or  quarter 
sessions  assembled,  on  the  one  hand,  and  by  the  mayor,  aldermen, 
and  burgesses  of  the  borough,  by  their  council,  on  the  other  hand, 
shall  be  binding  on  both  parties,  as  soon  as  a  memorandum  of  such 
agreement  under  the  hands  of  two  or  more  justices  of  the  county,  and 
countersigned  by  the  clerk  of  the  peace,  shall  be  delivered  to  the 
council  of  the  borough,  and  a  counterpart  thereof  under  the  common 
seal  of  the  borough  shall  be  delivered  to  the  jtistices  ;  and  when  any 
such  agreement  shall  have  been  made  between  any  county  and  any 
borough,  either  party  shall  be  empowered  to  put  an  end  thereunto,  with- 
out the  consent  of  the  other  party,  after  six  months'  notice  in  writing 
shall  have  been  given  to  the  other  party  ;  such  notice,  if  given  by  the 
county,  to  be  under  the  hands  of  two  or  more  justices,  and  counter- 
signed by  the  clerk  of  the  peace,  or  if  given  by  the  borough,  to  be 
under  the  common  seal  of  the  borough  :  provided  always,  that  no  such 
notices  shall  be  given  by  the  justices,  or  by  the  borough,  unless  in 
either  case  such  notice  shall  be  agreed  upon  by  a  majority  of  three- 
fourths  of  the  justices  attending  at  any  general  or  quarter  sessions,  or 
three-fourths  of  the  council  of  the  borough." 

By  19  &  20  Vict.  c.  69,  s.  20,  no  agreement  made  under  sec.  14  of  3 
&  4  Vict.  c.  88,  shall  be  put  an  end  to  without  the  sanction  of  one 
of  her  Majesty's  principal  secretaries  of  state. 

The  3  &  4  Vict.  c.  88,  s.  15,  enacts,  "That  in  all  cases  where  the  esta- 
blishment of  county  and  borough  constables  shall  be  consolidated  into 
one  police  establishment,  the  chief  constable  of  the  county  shall  have 
the  general  disposition  and  government  of  all  such  constables,  subject 
to  the  provisions  hereinafter  contained,  and  at  his  pleasure  may  dismiss 
all  or  any  of  them  ;  and  whenever  the  chief  constable  shall  dismiss  one 
of  the  borough  constables  he  shall  report  the  fact,  with  his  reasons  for 
the  dismissal,  to  the  mayor  of  the  borough,  and  the  watch  committee  of 
the  borough  shall  forthwith  appoint  another  constable  properly  quali- 
fied, unless  provision  shall  be  made  in  such  agreement  that  all  constables 
shall  be  appointed  by  the  chief  constable  ;  and  no  borough  constable 
who  shall  have  been  dismissed  by  the  chief  constable  shall  be  capable 
of  being  re-appointed  for  the  same  borough  without  the  consent  of  the 
chief  constable,  and  so  much  of  the  said  Act  for  regulating  corporations 
as  empowers  the  said  committee  or  any  two  justices  of  the  peace  having 
jurisdiction  within  the  borough  to  dismiss  any  constable,  shall  be  sus- 
pended as  to  those  boroughs  whose  establishment  of  constables  is  con- 
solidated with  the  establishment  of  county  constables,  during  the  time 
that  any  agreement  for  such  consolidation  shall  be  in  force." 

The  19  &  20  Vict.  c.  69,  s.  5,  enacts,  "  In  case  it  be  represented  to  one 
of  her  Majesty's  principal  secretaries  of  state  by  the  council  of  any 
borough,  that  application  has  been  made  by  such  council  to  the  justices 
of  any  county  in  or  adjoining  to  which  such  borough  is  situate,  to  con- 
solidate the  police  of  such  county  and  borough  in  the  manner  provided 
by  the  14th  sec.  of  the  3  &  4  Vict.  c.  88,  and  that  such  consolidation  has 
not  been  effected,  it  shall  be  lawful  for  such  principal  secretary  of  state  to 
inquire  into  the  terms  of  consolidation  proposed,  and  to  report  thereon 
to  her  Majesty  in  council ;  and  it  shall  be  lawful  for  her  Majesty,  with 
the  advice  of  her  privy  council,  to  fix  the  terms  and  conditions  and  date 
upon  and  from  which  such  consolidation  shall  take  effect,  and  thereupon 
the  provisions  of  such  last-mentioned  Act  shall  become  applicable  as  if 
such  consolidation  had  been  effected  by  an  agreement  made  under  the 
said  section,  save  so  far  as  such  provisions  relate  to  the  determination 
of  such  agreement ;  and  it  shall  be  lawful  for  her  Majesty,  with  the 
advice  of  ner  privy  council,  at  any  time  and  from  time  to  time  to  vary 
the  terms  of  any  such  consolidation,  or  at  any  time  to  determine  such 
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consolidation  upon  such  terms  as  to  her  Majesty  in  council  may  seem    3.  Bates  for. 

just."  

By  22  &  23  Vict.  c.  32,  s.  17,  "On  the  consoUdation  of  the  police 
of  any  borough  with  the  police  of  any  county,  under  the  provisions 
of  the  Act  of  the  sessions  holden  in  the  third  and  fourth  years  of 
her  Majesty,  chapter  eighty-eight,  the  superannuation  allowance  pre- 
viously granted  to  any  borough  constable  shall  be  charged  on  the 
borough  fund  or  the  borough  rates  of  the  borough;  and  the  super- 
annuation allowance  to  be  thereafter  granted  to  any  borough  constable 
transferred  under  such  consolidation  shall  be  charged  upon  the  super- 
annuation fund  of  the  county ;  and  in  determining  the  amount  of  any 
such  allowance,  the  period  of  service  of  such  constable  in  the  borough 
shall  be  reckoned  as  if  the  same  had  been  in  the  county  police  ;  and 
this  charge,  and  the  disposal  of  the  borough  superannuation  fund 
shall  form  a  part  of  the  agreement  to  be  entered  into  on  the  consoli- 
dation," 


On  conBolidation 
of  borough  and 
county  police 
borough  con- 
stables' su^er-    - 
anuuation  in 
future  to  be 
charged  on 
county  super- 
annuation fund. 


3.  Police  Bate,  how  Levied  and  Collected. 

The  2  &  3  Vict.  c.  93,  s.  20,  enacted,  "  That  all  the  expenses  incurred 
in  putting  that  Act  into  execution  should  be  paid  by  the  treasurer  of 
the  county  out  of  the  county  rate."  And  sect.  21  enacted,  "That 
where  this  Act  is  adopted  for  any  division  or  divisions,  and  not  for  the 
whole  county,  the  justices  of  the  peace  for  the  said  county  at  any 
quarter  sessions  of  the  peace,  might  order  the  county  rates  made  upon 
the  said  division  or  divisions  to  be  increased."  This  rate  is  now  sujper- 
seded  by  the  police  rate  to  be  made  under  sec.  3  of  3  &  4  Vict.  c.  88, 
infra. 

Sect.  22.  "  That  all  the  provisions  of  an  Act  passed  in  the  fifty-fifth 
year  of  the  reign  of  his  late  Majesty  King  George  the  Third,  intituled, 
'  An  Act  to  amend  an  Act  of  Ma  late  Majesty  King  George  the  Second, 
for  the  more  easy  assessing,  collecting,  and  levying  of  County  Eates,'  or 
any  other  Act  in  force  touching  the  making,  collecting,  or  recovering 
county  rates,  shall  extend  and  apply  to  the  making,  collecting,  and 
recovering  the  several  increased  rates  hereby  authorized  to  be  made,  as 
fully  as  if  the  same  increased  rates  were  made  equally  throughout  the 
whole  county." 

Sect.  23.  "  That  the  treasurer  of  the  said  county  shall  keep  a  sepa- 
rate account  of  the  several  sums  by  him  received  and  paid  under  this 
Act,  and  if  the  Act  is  not  adopted  for  the  whole  county,  separate 
accounts  for  every  division,  or  set  of  adjoining  divisions,  having  a  sepa- 
rate establishment  of  constables  under  this  Act,  and  shall  produce  the 
same  to  the  justices  assembled  at  every  quarter  sessions  of  the  peace  for 
the  said  county,  and  the  same  shall  be  examined  and  audited  by  the 
said  justices,  and,  being  allowed  and  passed  by  them,  shall  be  deposited 
with  the  clerk  of  the  peace  for  the  said  county,  to  be  kept  among  the 
records  thereof,  and  that  such  allowance  of  the  said  justices  shall  be  a 
sufficient  release  and  discharge  to  such  treasurer ;  and  the  said  justices 
so  assembled  as  aforesaid  may  from  time  to  time  order  such  allowance 
as  they  shall  think  reasonable  to  be  paid  out  of  the  general  stock  of  the 
said  county  to  the  said  treasurer  for  his  trouble  in  the  execution  of  this 
Act." 

But  by  the  3  &  4  Vict.  c.  88,  s.  3,  it  is  enacted,  "  That  so  much  of 
the  first-recited  Act  (2  &  3  Vict.  c.  93)  as  provides  that  the  expenses  of 
putting  the  said  Act  in  execution  shall  be  paid  out  of  the  county  rate 
shall  be  repealed  ;  and  that,  for  the  purposes  of  defraying  the  expenses 
of  the  said  Act  in  any  county  in  which,  or  in  any  part  of  which,  the 
said  Act  shall  be  put  in  force,  the  justices  of  such  county  in  general  or 
quarter  sessions  assembled  shall  make  a  fair  and  equal  police  rate,  aud 


Eegulations  as  to 
county  rate  to 
apply  to  the 
increased  rates 
levied  hereby. 

55  Geo.  III. 
c.  61. 
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So  much  of  2  &  3 
Vict.  c.  93,  as 
directs  the 
expenses  to  be 
paid  out  of  the 
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general  or 
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Power  of  justices 
of  county  not  to 
extend  to  certain 
places. 


How  property 
rateable  is  to  be 
valued. 


Police  rate  to  be 
levied  witli  the 
county  rate. 
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liberties  and 
detached  parts  of 
counties. 


for  that  purpose  shall  assess  and  tax  the  whole-  district  for  which  the 
constables  are  appointed  rateably  and  equally,  according  to  a  certain 
pound  rate  of  the  fuR  and  fair  annual  value  of  all  messuages,  lands, 
tenements  and  hereditaments  liable  to  the  county  rate,  or  which,  if  the 
whole  of  the  said  district  were  to  all  intents  and  purposes  within  their 
county,  would  be  liable  to  the  county  rate  therein,  including  all 
detached  parts  of  other  counties,  and  also  all  liberties-  and  franchises 
(except  as  hereinafter  excepted)  which  are  locally  situated  in  such 
cou-nty,  or  wholly  or  partly  surrounded  by  such  county,  and  declared 
by  the  said  Act  to  be  considered  as  forming  part  of  such  county  for  the 
purposes  of  the  said  Act,  but  excludi-ng  aU  detached  parts  of  the  said 
county,  all  parts  of  the  county  contributing  to  the  police  rate  of  ally 
other  county  or'  to  the  metropolitan  police  rate,  and  all  incorporated 
boroughs  which  are  or  shall  be  within  the  provisions  of  an  Act  passed 
in  the  sixth  year  of  the  reign  of  his  late  Majesty  for  regulating  corpo- 
rations, or  of  any  charter  granted  in  pursuance  of  the  last-recited  Act, 
or  of  any  Act  made  for  the  amendment  thereof,  and  all  those  towns 
and  places  for  which  constables  or  watchmen  shall  have  been  appointed 
under  the  Act  passed  iu  the  fourth  year  of  his  late  Majesty  making 
provisions  for  the  lighting  and  watching  Of  parishes  in  England  or 
Wales,  or  under  any  local  Act  authorizing  the  appointment  of  constables 
or  watchmen  in  any  town  or  place,  and  authorizing  rates  to  be  made  for 
defraying  tne  expenses  of  such  constables  or  watchmen,  and  shall  not 
be  discontinued  before  the  passing  of  this  Act  until  they  shall  be  dis- 
continued, or  until  the  chief  constable  of  the  county  within  which,,  for 
the  purposes  of  this  and  the  said  first-recited  Act,  such  parish,  town  or 
place,  is  situated,  shall  have  notified,  as  he  is  hereinafter  empowered 
to  do,  that  he  is  ready  to  undertake  the  charge  of  such  parish,  town  or 
place  :  provided  always,  that  all  expenses  of  putting,  the-  said  Act  in 
execution  before  the  passing  of  this  Act  shall  be  paid  out  of  the  county 
rate  as  if  this  Act  had  not  been  made." 

Sect.  4.  "  That  the  value  of  all  property  rateable  for  the  purposes  of 
the  said  Aet  shall  be  computed  by  the  said  justices  according  to  the  last 
valuation  for  the  time  being  acted  upon  in  assessing  the  county  rate 
or  liberty  rate,  or  rate  in  the'nature  of  a  county  rate,  (if  any,)  to  which 
such  property  is  rateable,  unless,  in  the  case  of  any  liberty  or  franchise, 
or  detached  part  of  any  county,  the  justices  of  the  county  in  which 
such  liberty  or  franchise  or  detached  part  is  situated  shall  be  dissatisfied 
with  such  valuation." 

Sect.  5.  "  That  every  police  rate  which  the  justices  shall  have  made 
as  aforesaid  shall  be  collected  in  their  county  from  the  persons  who  are 
liable  to  contribute  thereunto  with  and  as  part  of  the  county  rate  ;  and 
the  warrants  issued  by  the  justices  to  the  high  constables,  and  by  the 
high  constables  to  the  overseers  and  others  required  to  collect  the 
county  rates,  shall  distinguish  between  the  rates  to  be  levied  from 
those  places  which  are  liable  to  the  police  rate  in  that  county  and  those 
which  are  not  liable  thereunto,  and  shall  state  how  much  is  levied  for 
the  county  rate,  and  how  much  for  the  police  rate,  and  the  said  rates 
shall  be  levied  accordingly." 

Sect.  6.  "  That  it  shall  be  lawful  for  the  justices  of  any  county  in 
general  or  quarter  sessions  assembled  for  the  purpose  of  obtaining 
the  sum  which  ought  to  be  contributed  from  any  detached  part  of  any 
other  county,  or  any  liberty  or  franchise  not  contributing  to  the  county 
rate  of  such  first-mentioned  county,  towards  any  such  police  rate,  from 
time  to  time  to  issue  a  warrant  under  the  hands  of  two  or  more  of 
them,  by  which  warrant  they  shall  require  the  treasurer  of  the  county 
to  which  such  detached  part  belongs,  or  the  treasurer  or  other  person 
(if  any)  having  the  receipt  of  any  liberty  rate,  or  rate  in  the  nature  of 
a  county  rate  levied  within  such  liberty,  to  pay  to  the  treasurer  of 
such  first-mentioned  county,  out  of  the  monies  collected  by  way  of 
county  rate,  liberty  rate,  or  rate  in  the  nature  of  a  county  rate,  the 
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amount  mentionied  in  the  warrant ;  and  that  the  person  to  whom  any- 
such  warrant  shall  be  directed  shall,  within  forty  days  from  the 
delivery  of  such  warrant  to  him,  pay  the  amoimt  to  the  treasurer  of 
the  county  from  which  such  warrant  shall  have  issued,  and  shall  be 
allowed  for  the  same  in  his  aceoumts  with  his  county  or  liberty  ;  and 
every  such  warrant  shall  specify  the  rate  in  the  pound  at  which  the 
sum  mentioned  therein  shall  be  computed." 

Sect.  7.  "That  for  the  purpose  of  reimbursing  the  treasurer  or  other 
person  by  whom  any  such  sum  shall  have  been  paid,  the  justices  of  the 
county  to  which  such  detached  part  belongs,  or  of  the  liberty  or 
franchise,  as  the  case  may  be,  shall  order  a  police  rate  to  be  made,  at 
the  rate  mentioned  in  the  warrant,  upon  such  detached  part  of  their 
county,  or  upon  such  liberty  or  franchise  respectively,  which  shall  be 
levied  and  collected  thereon  with  and  as  part  of  the  county  rate, 
liberty  rate,  or  rate  in  the  nature  of  a  liberty  rate,  to  which  such 
detached  part  of  a  county  or  such  liberty  or  franchise  is  liable,  in  like 
manner  as  the  police  rate  is  levied  and  collected  by  order  of  the 
justices  of  any  county  for  the  expenses  of  the  police  of  their  own 
county." 

Sect.  8.  "  That  if  payment  shall  not  be  made  within  the  said  forty 
days,  according  to  the  exigency  of  the  warrant,  or  if  there  shall  be  no 
person  to  whom  such  warrant  can  be  directed,  or  no  county  rate, 
liberty  rate,  or  rate  in  the  nature  of  a  county  rate,  to  which  the  inhabi- 
tants of  such  liberty  or  detached  part  of  another  county  contribute, 
or  if  the  justices  of  the  first-named  county  shall  be  dissatisfied  with  the 
valuation  upon  which  such  rate  was  assessed,  or  if,  for  any  other 
reason,  it  shall  seem  more  convenient  to  the  justices  of  the  first- 
mentioned  county,  it  shall  be  lawful  for  them  to  levy  the  full  amount 
of  the  police  rate  upon  any  such  detached  part  of  another  county  or 
liberty  or  franchise  in  respect  of  which  such  amount  is  demandable  ; 
and  for  the  purpose  of  levying  and  collecting  such  rates,  the  justices 
of  such  first-mentioned  county  shall  have,  within  every  such  detached 
part  of  another  county,  and  within  every  such  liberty  and  franchise 
respectively,  the  same  powers  which  they  have  for  levying  and  collect- 
ing county  rates  within  the  limits  of  their  own  commission  ;  and  such 
rates  may  be  levied  and  collected  by  th«  like  methods,  and  subject  to 
the  same  right  of  appeal,  as  if  such  detached  parts  of  another  county  or 
such  liberty  or  franchise  respectively  were  part  of  such  first-mentioned 
county,  and  within  the  hundred,  wapentake,  ward,  rape,  lathe  or  such 
other  division  of  the  county  in  which  they  are  locally  situated,  or,  if 
not  wholly  lying  in  one  hundred,  wapentake,  ward,  rape,  lathe  or  such 
other  division,  in  that  one  with  which  they  have  the  longest  common 
boundary  respectively ;  and  the  high  constable  of  every  such  hundred, 
wapentake,  ward,  rape,  lathe  or  such  other  division,  on  the  receipt  of  a 
warrant  to  that  effect  under  the  hands  of  two  or  more  of  the  said 
justices,  shall  collect  the  said  rates  ;  and  the  overseer  of  the  poor,  or  in 
default  of  overseers,  or  in  case  there  shall  be  no  separate  rate  for  the 
relief  of  the  poor  in  any  portion  of  such  detached  part  or  liberty  or 
franchise,  such  person  or  persons  as  the  justices  of  the  first-mentioned 
county  in  quarter  sessions  assembled  shall  appoint  for  that  purpose  in 
every  parish  and  place  to  which  such  detached  parts  or  liberty  or 
franchise,  or  any  part  thereof,  belong,  upon  receipt  of  a  warrant  to 
that  effect  from  stich  high  constable,  shall  pay  the  amount  assessed 
upon  their  parish  or  place  respectively,  or  upon  that  part  of  it  which 
is  liable  thereunto,  in  like  manner,  and  subject  to  the  like  penalties 
in  case  of  default,  as  if  such  detached  parts  or  liberty  or  franchise 
were  part  of  such  first-mentioned  county,  and  within  such  hundred, 
wapentake,  ward,  rape,  lathe,  or  other  division  as  aforesaid  respec- 
tively." 

Sect.  9.  "  That  the  treasurer  of  any  county,  or  any  person  having  an 
order  for  that  purpose  under  the  hand  of  such  treasurer,  may  inspect 
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Where  two  chief 
constables,  rates 
may  be  levied 
separately. 


On  certificate  of 
secretary  of  state 
that  an  efficient 
police  has  been 
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any  county  or 
borough,  one- 
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and  not  consoli- 
dated with  police 
of  a  county. 


any  county  rate  made  or  to  be  made  for  any  other  county  or  liberty  or 
franchise,  the  inhabitants  of  any  part  of  which  shall  be  liable  to  be 
rated  to  the  police  rate  in  the  first-named  county,  and  may  also  inspect 
any  returns  concerning  all  or  any  of  the  parishes,  townships,  precincts 
and  places,  whether  parochial  or  extra-parochial,  the  inhabitants  of 
which  are  liable  to  be  rated  as  aforesaid,  which  have  been  or  are  to  be 
delivered  in  pursuance  of  any  of  the  Acts  relating  to  county  rates, 
and  may  take  copies  or  extracts  from  any  such  rates  or  returns,  with- 
out payment  of  any  fee  or  reward  ;  and  if  any  person  having  the 
custody  of  any  such  rate  or  return  shall  wilfully  neglect  or  refuse 
to  permit  any  such  treasurer  or  other  person  authorized  as  aforesaid  to 
inspect  the  same,  or  to  take  copies  or  extracts  from  the  same,  within 
two  days  after  such  order  shall  have  been  produced  and  shown  to 
him,  or  a  copy  thereof  left  at  his  usual  place  of  abode,  he  shall  on  con- 
viction thereof,  before  any  two  justices  of  the  peace,  forfeit  and  pay 
for  every  such  offence  such  sum  not  exceeding  \Ql.  as  they  shall  think 
meet." 

Sect.  25.  "  That  in  any  county  in  which  two  chief  constables  shall 
have  been  appointed  under  the  authority  of  the  said  Act,  it  shall  be 
lawful  for  the  justices  of  the  said  county,  if  they  shall  think  fit,  in 
general  or  quarter  sessions  assembled,  to  order  that  separate  accounts 
shall  be  kept  of  the  expenses  of  the  force  placed  under  the  authority 
of  each  chief  constable,  and  that  the  police  rates  shall  be  assessed  and 
levied  separately  upon  the  districts  of  each  chief  constable,  and 
applied  separately  to  the  expenses  of  the  police  force  maintained 
therein." 

The  19  &  20  Vict.  c.  69,  enacts,  s.  16,  "Upon  the  certificate  of  one  of  her 
Majesty's  principal  secretaries  of  state,  that  the  police  of  any  county 
or  borough  established  under  the  provisions  of  2  &  3  Vict.  c.  93,  3  &  4 
Vict.  u.  88,  and  5  &  6  Will.  IV.  c.  76,  and  this  Act,  or  any  of  them, 
has  been  maintained  in  a  state  of  efficiency  in  point  of  numbers  and 
discipline  for  the  year  ending  on  the  29th  of  September  then  last  past, 
it  shall  be  lawful  for  the  commissioners  of  her  Majesty's  treasury  to 
pay  from  time  to  time,  out  of  the  monies  provided  by  parliament  for 
the  purpose,  such  sum  towards  the  expenses  of  such  police  for  the 
year  mentioned  in  such  certificate  as  shall' not  exceed  one-fourth  of  the 
charge  for  their  pay  and  clothing,  but  such  payment  shall  not  extend  to 
any  additional  constables  appointed  under  the  19th  see.  of  the  3  &  4  Vict, 
c.  88,  provided  that  before  any  such  certificate  shall  be  finally  withheld 
in  respect  of  the  police  of  any  county  or  borough,  the  report  of  the 
inspector  relating  to  the  police  of  such  county  or  borough  shall  be  sent 
to  the  justices  of  such  county,  or  to  the  watch  committee  of  such 
borough,  who  may  address  any  statement  relating  thereto  to  the 
secretary  of  state ;  and  in  every  case  in  which  such  certificate  is  with- 
held, a  statement  of  the  grounds  on  which  the  secretary  of  state  has 
withheld  such  certificate,  together  with  any  such  statement  of  the 
justices  or  watch  committee  as  aforesaid,  shall  be  laid  before  par- 
liament." 

Sect.  17.  "  No  such  sum  as  aforesaid  shall  be  paid  towards  the  pay 
and  clothing  of  the  police  of  any  borough,  not  being  consolidated  with 
the  police  of  county  under  the  3  .&  4  Vict.  c.  88,  or  this  Act,  the  popu- 
lation of  which  borough,  according  to  the  last  parliamentary  enumer- 
ation for  the  time  being,  does  not  exceed  5000." 


4.   Chief  Constables,  Superintendents,  and  other  Officers. 

One  or  more  chief  The  2  &  3  Vict.  c.  93,  s.  4,  enacts,  "That  as  soon  as  any  such  rules, 
constables  of  the  u^q  ggct.  3,  post,  1047,)  as  finally  settled,  shall  have  beeij  received  from  the 
cguniy  to  be  >  -^  '    ' 
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secretary  of  state,  the  justices  of  the  county  in  general  or  quarter  4.  Chief 

sessions  assembled,  or  at  any  adjournment  thereof,  shall,  subject  to  Constables. 
the  approval  of  the  secretary  of  state,  appoint  a  person  duly  qualified 


according  to  the  rules  to  be  chief  constabre  of  the'county,  and  in  every  may'St^efor" 
case  of  vacancy  of  the  office  shall,  subject  to  the  like  approval,  appoint  more  than  one 
another  fit  person  in  his  room  ;  and  every  chief  constable  so  to  be  '=™i'y- 
appointed  may  hold  his  office  until  dismissed  by  the  justices  in  general 
or  quarter  sessions  assembled,  or  at  any  adjournment  thereof :  pro- 
vided always,  that  when  any  county  shall  have  been  divided  for  the 
purpose  of  returning  members  to  serve  in  parliament  for  each  division, 
it  shall  be  lawful  to  appoint  two  chief  constables  for  such  county,  if  the 
justices  of  such  county  shall  think  fit." 

The  20  Viet.  c.  2  repeals  that  part  of  sec.  4  of  2  &  3  Vict.  c.  93  which  Justices  may 
provided  that  it  should  be  lawful  to  appoint  the  same  chief  constable  raSblea"''"'' 
for  two  or  more  adjoining  counties  or  parts  of  counties  if  the  justices  of  person  holding 
such  counties  in  general  or  quarter  sessions  assembled  mutually  agreed  ^'iT  ™  ™ 
to  join  in  such  appointment,  and  it  then,  by  sect.  2,  enacts,  "  That  it  *  ■'""'^''S  coun  y. 
shall  be  lawful  for  the  justices  of  the  peace  of  any  county,  in  general 
or  quarter  sessions  assembled,  subject  to  the  provisions  of  the  said  Act, 
to  appoint  a  person  to  be  a  chief  constable  of  their  county  or  of  part 
thereof,  although  he  may  hold  or  be  appointed  to  the  office  or  offices  of 
chief  constable  of  any  adjoining  county  or  counties,  or  part  or  parts  of 
counties:   provided  that  the  justices  of  each   county,  in  general   or 
quarter  sessions  assembled,  shall  declare  their  consent  that  the  office  in 
their  appointment  may  be  held  by  such  person,  together  with  such 
other  office  or  offices. " 

The  2  &  3  Vict.  c.  93,  s.  7,  enacts, "  That  the  chief  constable  shall,  subject  Chief  constable 
to  the  approval  of  the  justices  in  general  or  quarter  sessions  assembled,  appdnta'deputT 
or  at  any  adjournment  thereof,  appoint  one  of  the  superintendents  to  act  under  certain 
as  his  deputy  in  case  of  his  being  incapable,  from  illness  or  necessary  restrictions, 
absence  from  the  county,  to  perform  the  duties  of  chief  constable  of  the 
county  ;  and  the  deputy  so  appointed  shall  in  such  case  as  aforesaid,  and 
also  in  case  of  any  vacancy  of  the  office  of  chief  constable  by  death  or 
otherwise,  have  all  the  powers,  privileges  and  duties  of  the  chief  con- 
table  :  provided  always,  that  no  deputy  chief  constable  shall  be  capable 
of  continuing  to  act  with  the  powers  of  chief  constable  during  any 
vacancy  of  the  office  for  more  than  three  calendar  months  after  the 
vacancy  has  been  occasioned." 

Sect.  17.  "That  every  chief  constable,  unless  prevented  by  sufficient  Chief  constable 
cause,  shall  attend  every  general  and  quarter  sessions  of  the  justices  of  *°  ^t*™*  »'. 
the  county,  and  at  every  adjournment  thereof,  and  shall  make 
quarterly  reports  to  the  justices  of  all  matters  which  they  shall 
require  of  him  concerning  the  police  of  the  county,  and  shall  obey  all 
lawful  orders  and  warrants  of  the  said  justices  in  the  execution  of  his 
duty  ;  and  that  the  superintendents  of  divisions  shall  in  like  manner 
attend  every  sessions  of  the  justices  holden  for  their  respective 
divisions,  and  shall  make  the  like  reports  to  the  justices  of  such 
divisions." 

By  s.  6,  {infra^  the  chief  constable  is  empowered  to  appoint  a  super- 
intendent to  be  at  the  head  of  the  constables  in  each  petty  sessional 
division  of  the  county. 

The  3  &  4  Vict.  c.  88,  s.  26,  reciting  that  it  hath  been  found  unne-  Number  of 
cessary  that  a  superintendent  be  appointed  for  every  petty  sessional  supermtendents 
division  of  a  county  in  which  the  first  recited  Act  has  been  adopted,  by'the  justices, 
enacts,  "  That  it  shall  be  lawful  for  the  justices  in  general  or  quarter 
sessions  assembled,  with  the  approval  of  one  of  her  Majesty's  principal 
secretaries  of  state,  to  direct  how   many  of  the  constables  shall  be 
appointed  superintendents,  and  to  direct  the  appointment  of  inspectors 
and  Serjeants  and  other  subordinate  officers,  with  such  gradations  of 
rank  and  pay,  and  such  variety  of  duties,  as  shall  be  found  expedient ; 
and  it  shaU  be  lawful  for  the  justices  to  make  such  orders  as  to  them 


1046 

4.  Chief 
Conataiks. 


(HonBtaileSi  i/of  Counties  and  Districts). 


[s.  IV. 


stall  appear  expedient  touebing  the  attendance  of  the  superintendents, 
inspectors,  Serjeants  or  other  subordinate  oflcers  amoag  the  said  con- 
stables upon  the  justices  at  their  several  sessions." 


Chief  constable 
to  appoint  the 
petty  constables 
and  superin- 
tendents. 


Additional 
constables  may 
be  appointed  at 
the  cost  of 
individuals. 


Discontinuance 
thereof. 


Police  constables 
to  be  employed 
to  keep  order  in 
assize  courts. 


5.  Petty  Constables,  Local  Constables,  and  additional  Constables, 
AT  THE  Cost  of  Individuals. 

The  2  &  3  Vict.  c.  93,  s.  6,  enacts,  '"  That,  subject  to  the  approval  of 
two  or  more  of  the  justices  of  the  county  in  petty  sessions  assembled, 
the  chief  constable  shall  appoint  the  other  constables  to  be  appointed 
.  for  the  county,  and  a  superintendent  to  be  at  the  head  of  the  constables 
in  each  division  of  the  county,  and  at  his  pleasure  may  dismiss  all  or 
any  of  them,  and  shall  have  the  general  disposition  and  government  of 
all  the  constables  so  to  be  appointed,  subject  to  such  lawful  orders  as  he 
may  receive  from  the  justices  in  general  or  quarter  sessions  assembled, 
or  at  any  adjournment  thereof,  and  to  the  rules  established  for  the 
government  of  the  force." 

The3&4Vict.  c.  88,  s.  19,  enacts, *'Thatitshall  be  lawftilfor  the  chief 
constable  of  any  county,  with  the  approval  of  the  justices  of  the  county 
in  general  or  quarter  sessions  assembled  (if  he  shall  think  fit),  on  the 
application  of  any  person  or  persons  showing  the  necessity  thereof,  to 
appoint  and  cause  to  be  swoi-n  in  any  additional  number  of  constables, 
at  any  place  within  the  limits  of  his  authority,  at  the  charge  of  the 
person  or  persons  by  whom  the  application  shall  be  made,  but  subject 
to  the  orders  of  the  chief  constable,  and  for  such  time  as  he  shall  think 
fit ;  and  every  such  constable  shall  have  all  the  powers,  privileges,  and 
duties  of  other  county  constables :  provided  always  that  it  shall  be  lawful 
for  the  person  or  persons  on  whose  application  such  appointment  shall 
have  been  made,  upon  giving  one  calendar  month's  notice  in  writing  to 
the  chief  constable,  to  require  that  the  constable  so  appointed  shall 
be  discontinued,  and  thereupon  the  chief  constable  shall  discontinue 
such  additional  constables." 

By  22  &  23  Vict.  c.  32,  s.  18,  "  It  shall  be  lawful  for  the  justices  of 
the  peace  of  any  county,  in  general  or  quarter  sessions  assembled,  if  they 
shall  think  fit,  to  direct  that  a  sufficient  number  of  police  constables  of 
the  said  county  shall  be  employed  to  keep  order  in  and  within  the  pre- 
cincts of  the  court  of  assize,  and  the  chief  constable  of  the  county  shall 
thereupon  employ  a  sufficient  number  of  such  constables  for  such  pur- 
pose, and  in  that  case  it  shall  not  be  necessary  for  the  high  sheriff  to 
provide  and  maintain  any  javelin  men,  or  men  servants  with  liveries,  at 
the  assize,  anything  contained  in  the  Act  of  the  thirteenth  and  four- 
teenth years  of  his  Majesty  ELing  Charles  the  Second,  chapter  twenty- 
one,  notwithstanding." 


6.    ElTLES  rOB  THE   GoVEENMENT  OP — NeQLECT  OP  D'DTY — RESIGNATION 

— Dismissal — Aocodtrements — Station  Houses — Returns. 

By  the  22  &  23  Vict.  c.  32,  s.  26,  "  The  chief  constable  of  any  county 
police  force,  and  the  watch  committee  of  any  city,  borough,  district,  or 
place,  is  and  are  hereby  empowered  to  suspend  any  constable  within 
their  respective  jurisdiction,  whom  he  or  they  shall  think  remiss  or 
negligent  in  the  discharge  of  his  duty,  or  otherwise  unfit  for  the  same  ; 
and  the  said  chief  constable  or  watch  committee  is  and  are  hereby  em- 
powered at  his  or  their  discretion,  to  fine  any  such  constable  in  a  sum 
of  money  not  exceeding  one  week's  pay,  and  to  reduce  the  said  constable 
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frop  a  superior  ,to  an  inferior  rank,  such  fine  and  reduction  in  rank  to 
be  in  addition  to  any  otter  pTjnisliment  to  which  the  said  constable  may- 
be liable  ;  and  all  punishment,  penalties  and  fines,  such  as  above 
enumerated,  heretofore  imposed  or  inflicted  under  rules  framed  under 
and  by  virtue  of  the  third  section  of  the  Act  of  the  second  and  third 
Victoria,  chapter  ninety-three,  shall  be  deemed  to  have  been  legally  im- 
posed o;;  inflicted." 

The  2  &  3  Yjct.  c.  93.,  s.  3,  reciting  that  it  is  expedient  that  the  rules 
for  the  government,  pay,  clothing,  and  accoutrements  and  necessaries  of 
such  .constables  as  may  be  appointed  under  this  Act  be  uniform,  as 
nearly  as  may  be  :  enacts,  "  That  such  rules  shall  be  from  time  to  time 
made  by  one  of  her  Majesty's  principal  secretaries  of  state,  but  not  so 
as  to  increase  the  number  of  men  proposed  to  be  appointed  ;  and  the 
rules  so  made  shall  be  sent  to  the  clerk  of  the  peace  for  each  county  in 
which  or  in  any  division  of  which  this  Act  shall  be  in  operation  ;  and 
it  shall  be  lawful  for  the  secretary  of  state,  upon  the  representation  of 
the  justices  of  the  county,  setting  forth  any  special  reasons,  to  amend 
or  add  to  such  rules  so  as  to  make  them  applicable  to  the  special  circum- 
stances of  such  county ;  and  all  such  rules  shall  be  binding  on  all 
persons  whom  they  may  concern ;  and  copies  of  all  such  rules  shall 
be  laid  before  both  houses  of  parliament  within  six  weeks  after  the 
making  thereof,  if  parliament  is  then  sitting,  and  if  parliament  is 
not  then  sitting  then  within  six  weeks  after  the  next  meeting  of 
parliament." 

Sect.  12.  "  That  every  constable  appointed  under  this  Act  who  shall 
be  guilty  of  any  neglect  or  violation  of  duty  in  his  office  of  constable, 
and  shall  be  convicted  thereof  before  any  two  justices  of  the  peace  for 
the  county,  shall  be  liable  to  a  penalty  not  more  than  ten  pounds,  the 
amount  of  which  jpenalty  may  be  deducted  from  any  salary  then  due  to 
such  ofiender,  or  m  the  discretion  of  the  justices  by  whom  he  shall  be 
convicted  may  be  imprisoned  with  or  without  bard  labour,  for  anytime 
not  more  than  one  eajendar  month." 

Sect.  13.  "  That  no  constable  appointed  under  this  Act  shall  be  at 
liberty  to  resign  his  of&ce,  or  to  withdraw  himself  from  the  duties 
thereof,  unless  expressly  allowed  so  to  do  in  writing  by  the  chief  constable 
or  superintendent  under  whom  he  may  be  placed,  or  unless  he  shall 
give  to  such  chief  constable  or  superintendent  one  calendar  month's 
notice  of  his  intention." 

By  22  &  23  Vict.  c.  32,  s.  4.  "  And  in  case  any  constable,  under  the 
said  Acts  of  the  second  and  third  years,  third  aad  fourth  years,  and 
nineteenth  and  twentieth  years  of  her  Majesty,  or  any  of  them,  shall 
resign  or  withdraw  himself  from  his  duty  without  such  leave  or  notice 
as  is  required  by  the  said  section,  such  I'osignation  or  withdrawal  shall  be 
notified  in  writing,  by  the  chief  constable  or  by  the  superintendent  under 
whom  the  offending  constable  may  have  been  placed,  to  the  treasurer  of 
the  county  or  the  paymaster  of  the  constabulary  force,  and  all  arrears 
of  pay  then  due  to  such  constable  so  resigning  or  withdrawing  shall, 
without  further  proceeding  in  respect  of  his  offence^  be  forfeited  ;  and 
upon  summary  conviction  of  suoh  offence  before  any  two  justices  of 
the  peace  for  the  county  such  constable  shall  be  liable  to  a  penalty 
not  exceeding  five  pounds." 

The  2  &  3  Vict.  c.  93,  s.  14.  "That  every  constable  appointed 
under  this  Act  who  shall  be  dismissed  from  or  shall  cease  to  hold 
and  exercise  his  of5ce,  and  who  shall  not  forthwith  deliver  over  all 
the  clothing,  accoutrements,  appointments  and  other  necessaries  which 
may  have  been  supplied  to  him  for  the  execution  of  his  duty  to 
the  chief  constable  or  superintendent,  or  to  such  person  and  at  such 
time  and  place  as  shall  be  directed  by  the  said  chief  constable  or 
superintendent,  shall  be  liable,  on  being  convicted  thereof  before  any 
two  justices  of  the  peace  for  the  county,  to  imprisonment,  with 
or  without  hard  labour,   for  any  time  not  exceeding  one  calendar 
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Embezzlement  by 
constables 
punishable  under 
2  &  3  Wm.  IV. 
c.  4. 


Penalty  on 
unlawful 
possession  of 
accoutrements, 
and  assuming 
dress  of  con- 
stables. 


Penalty  on 
publicans 
harbouring 
constables  during 
the  hours  of 
duty. 


Station  houses 
and  stconji^ooms 
to  be  prov^d^. 

-  4-^ 


Power  to  justices 
to  purchase 
station  houses  or 
strong  rooms 
provided  under 
3  &  4  Vict.  c.  88, 
and  cause  the 
same  to  be  paid 
for  out  of  the 
county  rates. 
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month  ;  and  it  shall  be  lawful  for  any  justice  of  the  peace  to  issue 
his  warrant  to  search  for  and  seize  to  the  use  of  the  county  police 
all  the  clothing,  accoutrements,  appointments  and  other  necessaries 
which  shall  not  be  so  delivered  over,  wherever  the  same  may  be 
found." 

By  22  &  23  Vict.  c.  32,  s.  25,  "  All  the  penalties  and  provisions  of 
the  Act  passed  in  the  second  and  third  years  of  King  William  the 
Fourth,  chapter  four, '  For  more  effectually  preventing  Embezzlements 
by  Persons  employed  in  the  Public  Service  of  his  Majesty,'  shall 
extend  and  be  applicable  to  constables  and  other  persons  employed 
in  the  police  of  any  county,  city,  borough,  district,  or  place  what- 
soever, in  like  manner  as  to  any  person  employed  in  the  public 
service  of  her  Majesty  within  the  meaning  of  that  Act,  and  for  all 
the  purposes  of  the  said  Act  the  employment  of  constable  or  any 
other  such  employment  in  the  police  shall  be  deemed  an  employ- 
ment in  the  public  service  of  her  Majesty." 
■  By  2  &  3  Vict.  c.  93,  s.  15.  "That  every  person,  not  being  a 
constable  appointed  under  this  Act,  who  shall  have  in  his  possession 
any  article  being  part  of  the  clothing,  accoutrements  or  appointments 
supplied  to  any  such  constable,  and  who  shall  not  be  able  satis- 
factorily to  account  for  his  possession  thereof,  or  who  shall  put  on 
the  dress  or  take  the  name,  designation,  or  character  of  any  person  ap- 
pointed as  such  constable,  for  the  purpose  of  thereby  obtaining  admis- 
sion into  any  house  or  other  place,  or  of  doing  or  procuring  to  be  done 
any  act  which  such  person  would  not  be  entitled  to  do  or  procure  to  be 
done  of  his  own  authority,  or  for  any  other  unlawful  purpose,  shall, 
in  addition  to  any  other  punishment  to  which  he  may  be  liable 
for  such  offence,  be  liable,  on  being  convicted  thereof  before  any 
two  justices  of  the  peace  for  the  comity,  to  a  penalty  not  more  than 
ten  pounds." 

Sect.  16.  "That  if  any  victualler,  or  keeper  of  any  house,  shop, 
room  or  other  place  for  the  sale  of  any  liquors,  whether  spirituous  or 
otherwise,  shall  knowingly  harbour  or  entertain  any  constable  belong- 
ing to  the  said  force,  or  permit  such  constable  to  abide  or  remain  in  his 
house,  shop,  room  or  other  place,  during  any  part  of  the  time  appointed 
for  his  being  on  duty,  every  such  victualler  or  keeper  as  aforesaid  being 
convicted  thereof  before  any  two  justices  of  the  peace  for  the  county, 
shall  for  every  such  offence  forfeit  and  pay  such  sum,  not  exceeding  five 
pounds,  as  they  shall  think  meet." 

The  3  &  4  Vict.  c.  88,  s.  12,  enacts,  "That  it  shall  be  lawful  for  the 
justices  in  general  or  quarter  sessions  assembled  of  any  county  in  which 
or  in  any  part  of  which  constables  shall  be  appointed  under  the  first- 
recited  Act,  if  they  think  fit,  to  order  that  station  houses  and  strong 
rooms,  or  either  of  them,  for  the  temporary  confinement  of  persons 
taken  into  custody  by  the  constables,  be  provided  in  such  places  as 
the  said  justices  shall  think  fit,  and  upon  such  plan  as  shall  be  approved 
by  one  of  her  Majesty's  principal  secretaries  of  state,  and  for  that  pur- 
pose to  purchase  and  hold  lands  and  tenements,  or  to  appropriate  to 
that  purpose  any  lands  or  tenements  belonging  to  the  county  which 
are  not  needed  for  the  purpose  to  which  they  were  applied  or  intended 
to  be  applied  before  such  appropriation ;  and  the  expense  of  build- 
ing, hiring,  or  otherwise  providing,  i-epairing  and  furnishing  such 
station  houses  and  strong  rooms  shall  be  defrayed  out  of  the  police 
rates." 

The  19  &  20  Vict.  c.  69  s.  22,  enacts,  "  Where  a  station-house  or  strong 
room  shall  have  been  provided  under  sec.  12  of  3  &  4  Vict.  c.  88  for  any 
police  district  or  division  within  any  county  in  which  the  provisions  of 
the  2  &  3  Vict.  c.  93  have  not  been  put  in  force  throughout  the  whole 
of  such  county  before  the  passing  of  this  Act,  and  the  cost  of  such 
station  or  strong  room  has  been  incurred  out  of  or  now  remains  wholly 
or  in  part  chargeable  on  the  police  rate  for  such  police  district  or 


S.  IV.] 


(ffiOUStailPB  (^for  Counties  and  Districts). 


division,  the  justices  of  the  peace  for  the  county  -wherein  such  police 
district  or  division  is  situate,  at  any  quarter  sessions  to  be  held  after 
the  passing  of  this  Act,  shall  or  may  purchase  such  station  house  or 
strong  room  for  such  sum  of  money  as  may  be  determined  by  such 
justices,  and  hold  the  same  for  and  on  behalf  of  the  county  or  riding 
for  the  purposes  of  this  Act,  and  pay  the  purchase  monies  for  the 
same  out  of  the  general  coimty  rate  for  the  said  county ;  and  where  the 
cost  of  erecting  such  station  house  or  strong  room  shall  at  the  passing 
of  this  Act  be  chargeable  by  way  of  mortgage  either  wholly  or  in  part 
on  the  police  rates  for  such  police  district  or  division,  it  shall  be  lawful 
for  the  said  justices  to  transfer  such  charge  from  the  police  rates  levi- 
able in  such  police  district  or  division  to  and  continue  such  charge  upon 
the  county  rate  of  the  county  in  which  such  police  district  or  division 
shall  be  situate  ;  and  the  police  rates  of  the  said  police  district  or 
division  shall  be  thenceforth  discharged  from  all  future  payments  in 
respect  of  the  said  station  house  or  strong  room  ;  and  all  mortgages  or 
other  instruments  then  operating  by  way  of  charge  on  the  said  police 
rates,  in  respect  of  such  station  house  or  strong  room  shall  be  there- 
after deemed  to  be  charges  on  the  general  county  rate  of  the  said 
county,  in  the  same  manner  as  if  the  same  had  been  originally  charged 
on  such  county  rate,  and  such  station  house  or  strong  room  shall 
thenceforth  be  the  property  of  the  said  county  for  the  purposes  of  this 
Act." 

The  3  &  4  Vict.  c.  88,  s.  13,  enacts,  "That  it  shall  be  lawful  for  the 
justices  in  general  or  quarter  sessions  assembled  to  borrow  money  for 
the  purpose  of  purchasing  any  such  lands  and  tenements,  or  of  building 
any  such  station  houses  and  strong  rooms,  and  to  charge  the  future 
police  rates  with  the  amount  of  the  loan,  and  with  interest  thereon : 
provided  always,  that  any  money  borrowed  for  such  purpose  shall  be 
re-paid  by  yearly  instalments,  not  less  than  one-twentieth  part  of  the 
sum  borrowed,  with  interest  on  the  same  in  any  one  year." 

The  19  &  20  "Vict,  c.  69,  s.  23,  enacts,  "  For  facilitating  the  purchase 
of  lands  and  tenements  for  the  purposes  mentioned  in  section  12  of  3 
and  4  Vict.  c.  88,  the  provisions  of  '  The  Lands  Clauses  Consolidation 
Act,  1845,' except  the  provisions  with  respect  to  the  purchase  and 
taking  of  lands  otherwise  than  by  agreement,  shall  be  incorporated 
with  the  3  &  4  Vict.  c.  88  and  this  Act;  and  the. expression  'the 
promoters  of  the  undertaking,'  in  the  said  Lands  Clauses  Consoli- 
dation Act,  shall  for  the  purposes  of  such  incorporation  mean  the 
justices  of  the  peace  of  any  county  in  general  or  quarter  sessions 
assembled  ;  and  the  powers  of  providing  station  houses  and  strong 
rooms  contained  in  sections  12  and  13  of  the  3  &  4  Vict.  c.  88  and 
this  Act  shall  extend  to  authorize  the  providing  of  such  station  houses 
and  strong  rooms  within  any  borough  lying  within  or  adjoining  to 
the  county  for  which  the  same  may  be  provided." 

The  3  &  4  Vict.  c.  88,  s.  31,  enacts,  "  That  every  chief  constable  shall 
on  the  first  day  of  every  month  transmit  to  the  clerk  of  the  peace  for 
the  county  for  which  or  for  some  district  whereof  such  constable  shall 
act  a  return  showing  the  actual  disposition  and  number  of  the  con- 
stabulary force  of  the  county  or  district  for  which  such  constable  shall 
act  during  the  preceding  month,  which  return  shall  specify  the  changes 
made  from  time  to  time  in  such  force  as  well  in  number  as  by  name, 
and  shall  distinguish  by  number  and  name  the  members  of  the  police 
force  of  any  other  district  serving  within  his  district ;  and  the  clerk  of 
the  peace  shall  cause  the  said  return  to  be  laid  before  the  justices  at 
the  next  ensuing  quarter  sessions  for  examination." 

Sect.  32.  "  That  every  superintendent  appointed  under  this  Act  shall 
on  the  first  day  of  every  month  send  to  the  chief  constable  a  return 
showing  the  actual  disposition  and  number  of  the  constables  of  the 
county  under  his  superintendence  during  the  preceding  month,  which 
return  shall  specify  the  changes  made  from  time  to  time  therein,  as 
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■well  in  number  as  by  name  ;  and  tbe  chief  constable  sball  send  a  copy 
of  all  such  returns  to  the  clerk  of  the  peace  for  the  county,  to  be  laid 
before  the  justices  of  the  peace  at  their  next  general  or  quarter  sessions 
of  the  peace." 


Constables  to 
have  the 
anthority  of 
special  constables 
under  1  &  2 
WiU.  IV.  0.  41. 
{Post,  1062.) 


County  constables 
to  have  ,the  liko 
powers,  &c.,  in 
borouglis  as 
borough  con- 
stables have  in 
the  county. 


Constables  to 
perform  duties 
connected  with 
the  police  as 
directed  by 
justices  or  watch 
committees. 


County  con- 
stables not  to  be 
required  to  act  in 
any  borough. 


Constables 
disqualified  from 
voting  at  certain 
elections.  - 


7.   AUTHOBITT  OIV^DlSABILITIES — EXEMPTIONS  FROM  ToLL. 

The  2  ,&  3  Viet,  .c,  93,  s.  8,  enacts,  "  That  the  chief  constable  and 
other  persona  so  appointed  shall  be  sworn  as  constables  before  a 
justice  of  ,fche  county,  and  shall  have  all  the  powers,  privileges  and 
duties  'throughout  the  county,  and  also  in  all  liberties  and  franchises 
and  detached  parts  of  other  counties  locally  situated  within  such 
county,  and  also  in  any  county  adjoining  to  the  county  for  which 
they  are  appointed,  which  any  .constable  duly  appointed  has  witbin 
his  constablewick  by  virtue  .of  the  common  law,  or  of  any  statute 
made  or  to  be  made ;  and  every  provision  of  tJie  first-recited  Act 
shall  be  deemed  to  extend  to  the  constables  appointed  under  "this 
Act,  except  as  to  the  manner  of  their  appointment  and  dismissal,  the 
time  for  which  they  shall  serve,  and  the  manner  in  which  their  allow- 
ances shall  be  paid,  or  as  to  any  matter  herein  expressly  otherwise 
provided." 

The  19  &  20  Vict.  c.  69,  s.  6,  enacts,  "  The  constables  of  .every  county 
appointed  under  the  said  Acts  of  2  &  3  Vict.  c.  93,  and  3  and  4  Vict, 
c,  88,  or  either  of  them,  or  this  Act,  shall  have,  iu  every  borough 
situate  wholly  or  in  part  withiu  such  county,  or  within  any  county 
or  part  of  ..a  county  in  which  they  have  authority,  all  such  powers 
and  privileges  and  be  liable  to  aU  such  duties  and  responsiKlities 
as  the  constables  appointed  for  such  borough  have  and  are  liable  to 
within  any  such  county,  and  shall  obey  all  such  lawful  commands 
as  they  may  from  time  to  time  receive  from  any  of  the  justices  of 
the  peace  having  jurisdiction  within  any  .such  borough  in  which 
they  shall  be  called  on  to  act  as  constables,  for  conducting  them- 
selves in  the  execution  of  their  office." 

Sect  7.  "  The  constables  acting  under  the  said  Acts  2  &  3  Vict.  c.  93, 
3  ,&  4  Vict.  c.  81.,  and  5  &  6  Will  IV.  c.  76,  and  this  Act,  or  any  of 
the  said  Acts,  shall,  in  addition  to  their  ordinary  duties,  perform  all 
such  duties  connected  with  the  police  in  their  respective  counties  or 
boroughs  as  the  justices  in  general  or  quarter  sessions  assembled,  or  the 
watch  committees  of  such  respective  counties  or  boroughs,  from  time  to 
time  direct  and  require." 

By  22  &  23  Vict.  c.  32,  s.  2,  "  No  county  constable  shall,  as  such  con- 
stable, be  required  to  act  in  any  borough  having  a  separate  police  esta- 
blishment, except  in  execution  of  warrants  of  justices  of  such  county, 
or  by  the  order  of  his  chief  constable  or  superintendent ;  and  in  all 
cases  of  special  .emergency  the  chief  .constable  or  supei-intendent,  when 
required  so  to  do  by  the  watch  committee  of  any  borough  having  a 
separate  police  establishment,  shall  have  power  to  direct  the  county 
constables  to  act.within  such  borough;  and  no  constable  of  any  borough 
having  a  separate  police  ^esibabliahnjent  shall  as  such  constable  be 
required  to  act  out  of  his  borough,  except  in  execution  of  warrants  of 
justices  of  such  borough,  or  in  pursuance  of  directions  from  the  watch 
committee  in  case  of  special  emergency." 

The  2  .&  3  Vict.  c.  93,  s.  9,  enacts,  "  That  no  chief  constable  or  other 
constable  appointed  by  virtue  of  this  Act,  shall  during  the  time  he 
shall  continue  to  be  such  constable,  or  within  six  calendar  months  after 
he  shall  have  ceased  to  be  such  constable,  be  capable  of  giving  his  vote 
for  the  election  of  a  member  to  serve  in  parliament  for  the  county  in 
which  he  is  so  appointed,  or  for  any  county  adjoining  thereunto,  or  for 
any  city  oar  borough  within  any  of  the  said  counties  ;  nor  shall  any  such 
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cojQsta/ble,  by  word,  message,  writing,  or  ia  any  other  manner,  eadea- 
vour  to  persuade  any  elector  to  give,  or  dissuade  any  elector  from 
giving,  his  vote  for  the  choice  of  any  person  to  be  a  member  to  serve  in 
parliament  for  any  such  county,  city,  or  borough ;  and  if  any  such 
constable  shall  offend  therein,  he  shall  forfeit  the  sum  of  twenty 
pounds,  to  be  recovered  by  any  person  who  will  sue  for  the  same  by 
action  of  debt,  to  be  commenced  within  six  calendar  months  after  the 
commission  of  the  offence ;  and  one  moiety  of  the  sum  so  recovered 
shall  be  paid  to  the  informer,  and  the  other  moiety  thereof  to  the 
treasurer  of  the  county,  to  be  by  him  applied  for  the  purposes  of  the 
police  under  this  Act ;  provided  always  that  nothing  in  this  enactndent 
contained  shall  subject  any  constable  to  any  penalty  for  any  act  done 
by  him  at  or  concerning  any  pf  the  said  elections  in  the  discharge  of 
his  duty." 

The  19  &  20  Vict.  c.  69,  s.  9,  enacts,  "No  head  or  other  constable 
already  appointed  or  hereafter  to  be  appointed  for  any  borough, 
under  the  5  ,&^  Will.  IV.  c.  76,  except  special  constables,  shall,  dui-ing 
the  time  he  continues  to  be  such  constable,  or  within  six  calendar 
months  after  he  has  ceased  to  be  such  constable,  be  capable  of  giving 
his  vote  for  the  election  of  any  person  to  any  municipal  ofifice  in  such 
borough,  or  for  the  election  of  a  naember  to  serve  in  parliament  for 
such  borough  or  any  county  in  or  to  which  such  borough  is  situate, 
either  wholly  or  in  part,  or  adjoins,  or  for  any  borough  within  any  such 
county,  nor  shall  any  such  constable,  by  word,  message,  writing,  or  in 
any  other  manner,  endeavour  to  persuade  any  elector  to  give  or 
dissuade  any  elector  from  giving  his  vote  for  the  choice  of  any  person 
to  hold  any  municipal  office  in  such  borough,  or  to  be  a  member  to 
serve  in  parliament  for  any  such  borough  or  county  ;  and  if  any  such 
constable  shall  offend  therein  he  shall  forfeit  the  sum  of  10?.,  to  be 
recovered  in  any  court  of  competent  jurisdiction,  by  any  person  who 
shall  sue  for  the  same  within  six  months  after  the  commission  of  the 
offence,  and  one  half  of  the  sum  recovered  shall  be  paid  to  the  person 
suing  for  the  same,  and  the  other  half  to  the  treasurer  of  the  borough  : 
provided  always,  that  nothing  herein  contained  shall  subject  any  con- 
stable to  any  penalty  for  any  act  done  by  him  at  or  concerning  any  of 
the  said  elections  in  the  discharge  of  his  duty." 

By  22  &  23  Vict.  e.  32,  s.  3,  "  No  chief  or  other  constable  already 
appointed  or  hereafter  to  be  appointed  for  any  county,  under  the  Act 
of  the  sessions  holden  in  the  second  and  third  years  of  her  Majesty, 
chapter  ninety-three,  or  the  said  Act  of  the  third  and  fourth  years  of 
her  Majesty,  or  the  said  Act  of  the  nineteenth  and  twentieth  years  of 
her  Majesty,  shall  during  the  time  he  continues  to  be  such  constable 
be  capable  of  giving  his  vote  for  the  election  of  any  person  to  any 
municipal  office  in  any  borough  within  such  county,  or  in  any  other 
borough  in  which  such  constable  has  authority,  nor  shall  any  such 
constable,  by  word,  message,  writing,  or  in  other  manner,  endeavour 
to  persuade  any  elector  to  give,  or  dissuade  any  elector  from  giving, 
his  vote  for  the  choice  of  any  person  to  hold  any  municipal  office  in 
such  borough  ;  and  if  any  such  constable  shall  offend  therein  he  shall 
forfeit  the  sum  of  ten  pounds,  to  be  recovered  in  any  court  of  com- 
petent jurisdiction  by  any  person  who  shall  sue  for  the  same  within 
six  months  after  the  commission  of  the  offence,  and  one  half  of  the  sum 
recovered  shall  be  paid  to  the  person  suing  for  the  same,  and  the  other 
half  to  the  treasurer  of  the  county,  to  be  by  him  appKed  for  the  pur- 
poses of  the  police  of  the  county." 

The  2  &  3  Vict.  s.  93,  s.  10,  enacts,  "  That  all  chief  or  other  con- 
stables appointed  under  this  Act  shall  be  restrained  from  employing 
themselves  in  any  office  or  employment  for  hire  or  gain  other  than  in 
the  execution  of  their  duties  under  this  Act,  [this  Act  does  not  apply 
to  local  constables,  post,  1056,]  and  shall  be  exempt  from  being  returned 
and  from  serving  upon  any  juries  or  inquests  whatsoever,  or  in  the 


1051 

7.  Authority 
of,  (he. 


Penalty. 


Borough  con- 
stablea  disquali- 
fied from  voting 
at  certain  elec- 
tions. 


Penalty. 


County  con- 
stables not  to 
vote  in  certain 
municipal  elec- 
tions. 


Constables 
appointed  under 
this  Act  not  to 
exercise  any 
other  employ- 
ment, &c. 


1052 

7.  Authority 
of,  &c. 

Not  to  prevent 
constables  from 
receiving  half- 
pay. 

Horses,  &c.,  in 
the  service  of  the 
police  exempted 
from  toll. 


dOltSfalllfg  {for  Counties  and  Districts). 


[s.  IV. 


militia,  nor  shall  they  be  inserted  in  any  jury  lists  -while  they  shall 
continue  to  be  such  constables." 

Sect.  11.  "That  uo  office  or  employment  as  a  chief  constable  or  con- 
stable under  this  Act  shall  prevent  the  holder  thereof  from  receiving 
any  half  pay  to  -which,  if  he  did  not  hold  or  have  such  office  or  employ- 
ment, he  might  be  or  become  entitled." 

The  3  &  4  Vict.  c.  88,  s.  1,  enacts,  "  That  no  toll  shall  be  demanded 
or  taken  on  any  turnpike  road  or  bridge  for  any  horse  or  police  van, 
carriage  or  cart,  passing  along  such  road  or  bridge,  in  the  service  of 
the  police  established  under  the  provisions  of  the  said  Act ;  provided 
that  the  constable  in  charge  of  such  horse,  van,  carriage  or  cart,  if  not 
the  chief  constable,  shall  produce  an  order  in  -writing  under  the  hand 
of  the  chief  constable,  or  shall  have  his  dress  according  to  the  regula- 
tions of  the  police  force  at  the  time  of  claiming  the  exemption ;  and  every 
person  -who  shall  fraudulently  claim  or  take  the  benefit  of  the  exemp- 
tion from  toll  herein  contained  not  being  lawfully  entitled  thereunto, 
shall  for  every  such  offence  be  liable  to  a  penalty  not  more  than  bl. ; 
and  in  all  such  cases  the  proof  of  exemption  shall  be  upon  the  person 
claiming  the  same." 


8.  Fees  and  Allq-wances— Supekannuations. 


Allowances  for 

necessary 

expenses. 


Constables  not  to 
receive  to  his 
own  use  fees  for 
performance  of 
his  duties. 


Gratnities  may 
be  granted  as 
reward  for  good 
service  to  police 
out  of  police 
rates,  &c. 


The  2  &  3  Vict,  c  93,  s.  10,  enacts,  "  That,  in  addition  to  the  salary 
to  be  paid  to  the  chief  constable  of  the  county,  reasonable  allo-wances 
shall  be  made  to  him  for  extraordinary  expenses  necessarily  incurred 
by  him,  and  by  the  constables  under  his  orders,  in  the  appi-ehension  of 
offenders,  and  in  the  execution  of  his  and  their  duty  under  this  Act ; 
-which  allo-wances  shall  be  examined  and  audited  by  the  justices  of  the 
county  in  quarter  sessions  assembled." 

The  22  &  23  Vict.  c.  33,  s.  28,  enacts,  "  That  sections  sixteen,  seven- 
teen, and  eighteen  of  the  Act  3  &  4  Vict.  c.  88,  be  repealed  as  far  as 
relates  to  local  constables ;  pro-vided,  that  the  power  of  justices  of  the 
county  in  general  or  quarter  sessions  assembled,  subject  to  the  approval 
of  one  of  her  Majesty's  principal  secretaries  of  state,  to  settle  tables  of 
fees  and  allo-wances,  shall  be  retained  as  far  as  relates  to  the  county- 
constabulary." 

The  19  &  20  Vict.  c.  69,  s.  8,  enacts,  "  It  shall  not  be  la-wful  for  any 
constable  acting  under  the  said  Acts  2  &  3  Vict.  c.  93  ;  3  &  4  Vict, 
c.  88 ;  and  5  &  6  Will.  IV.  c.  76,  and  this  Act,  or  any  of  the  said  Acts, 
(other  than  a  local  constable  appointed  under  the  said  Act  3  &  4  Vict, 
c.  88,)  to  receive  to  his  own  use  any  fee  for  the  performance  of  any 
act  done  by  him  in  the  execution  of  his  duty  as  such  constable  ;  but 
this  enactment  shall  not  extend  to  prevent  the  receipt  by  any  such 
constable  of  any  fee  or  other  payment  legally  payable  -which  he  may 
be  liable  to  account  for  and  pay  over  to  the  treasurer  of  the  county  or 
borough,  or  otherwise  for  the  use  of  the  county  or  borough,  or  which 
may  be  payable  to,  or  applied  in  aid  of,  any  police  superannuation  fund 
established  or  to  be  established  in  any  borough,  under  the  provisions 
of  11  &  12  Vict.  c.  14,  or  of  any  local  or  other  Act  of  Parliament." 

By  the  22  &  23  Vict.  c.  32,  s.  24,  "  The  court  of  general  or  quarter 
sessions  for  any  county,  and  the  watch  committee,  subject  to  the 
approbation  of  the  council  for  any  borough,  may,  upon  the  recommen- 
dation of  the  chief  constable  of  any  county  police  force,  or  of  the 
superintendent  of  the  police  for  the  said  borough,  grant  to  any  con- 
stable in  the  said  county  or  borough,  out  of  the  police  rate  or  borough 
fund,  a  gratuity  in  money  not  exceeding  three  pounds,  in  respect  of  and 
as  a  reward  for  any  meritorious  act  done  by  the  said  constable  in  the 
execution  of  his  duty." 
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Sect.  27.  "  The  office  or  employment  of  inspector  under  the  Act  of 
the  nineteenth  and  twentieth  years  of  her  Majesty,  chapter  sixty-nine, 
shall  not  prevent  the  holder  thereof  from  receiving  any  half  pay  to 
■which  if  he  did  not  hold  such  office  or  employment  he  might  be  or 
become  entitled." 

The  3  &  4  Vict.  c.  88,  s.  10,  enacts,  "That  there  shall  be  deducted 
from  the  pay  of  every  constable  belonging  to  the  police  force  estab- 
lished in  any  county  under  the  first-recited  Act  a  sum  after  such  yearly 
rate  as  the  justices  of  the  county  in  general  or  quarter  sessions 
assembled  shall  direct,  not  being  a  greater  sum  than  two  pounds  ten 
shillings  in  a  hundred  pounds,  which  sum  so  deducted,  and  also  the 
monies  accruing  from  stoppages  from  any  of  the  said  constables  during 
sickness,  and  fines  imposed  on  any  of  the  said  constables  for  miscon- 
duct, and  from  any  portion  of  the  fines  imposed  by  any  justice  of  the 
peace  upon  drunken  persons,  or  for  assaults  upon  police  constables, 
and  from  moieties  of  fines  and  penalties  awarded  to  informers  (being 
police  constables)  on  summary  convictions,  as  shall  be  directed  by  such 
justices  to  be  paid  for  the  benefit  of  this  fund,  and  all  monies  arising 
from  the  sale  of  worn  or  cast  clothing  supplied  for  the  use  of  the 
constables  in  any  county,  shall  from  time  to  time  be  invested  in  such 
manner  as  the  justices  in  general  or  quarter  sessions  assembled  shall 
direct ;  and  the  interest  and  dividends  thereof,  or  so  much  of  the  same 
as  shall  not  be  required  for  the  purposes  hereinafter  mentioned,  shall 
be  likewise  invested  in  the  like  manner,  and  accumulate  so  as  to  form 
a  superannuation  fund,  and  shall  be  applied  from  time  to  time  for  pay- 
ment of  such  superannuation  or  rething  allowances  or  gratuities  as  may 
be  ordered  by  the  justices  in  general  or  quarter  sessions  assembled, 
upon  the  recommendation  of  the  chief  constable,  at  any  time,  to  any  of 
the  said  constables,  as  hereinafter  provided ;  and  the  justices  shall 
guarantee  the  security  of  the  superannuation  fund  of  their  county,  and 
make  good  out  of  the  county  stock  any  deficiency  which  may  arise  in 
such  fund  from  the  default  of  any  treasurer  or  other  person  intrusted 
with  the  custody  or  management  thereof." 

Sect.  11.  "That  it  shall  be  lawful  for  the  justices,  upon  such  recom- 
mendation, if  they  shall  think  fit,  to  order  that  any  of  the  said 
constables  may  be  superannuated,  and  receive  thereupon  out  of  the 
superannuation  fund  a  yearly  aUowanee,  subject  to  the  following  condi- 
tions, and  not  exceeding  the  following  proportions  :  (that  is  to  say,) 
that  if  he  shall  have  served  with  diligence  and  fidelity  for  fifteen 
years  and  less  than  twenty  years,  an  annual  sum  not  more  than  half 
his  pay  ;  if  for  twenty  years  or  upwards,  an  annual  sum  not  more  than 
two-thirds  of  his  pay  ;  provided  that  if  he  shall  be  under  sixty  years 
of  age,  it  shall  not  be  lawful  to  grant  any  such  allowance  unless  upon 
the  certificate  of  the  chief  constable  that  he  is  incapable,  from  infir- 
mity of  mind  or  body,  to  discharge  the  duties  of  his  office  ;  provided 
also,  that  if  any  constable  shall  be  disabled  from  any  wound  or  injury 
received  in  the  actual  execution  of  the  duty  of  his  office,  it  shall  be 
lawful  to  grant  him  any  allowance  not  more  than  the  whole  of  his 
pay  ;  but  nothing  herein  contained  shall  be  construed  to  entitle  any 
constable  absolutely  to  any  superannuation  allowance,  or  to  prevent  him 
being  dismissed  without  superannuation  allowance." 

And  by  19  &  20  Vict.  c.  69,  s.  10,  "It  shall  be  lawful  for  the  justices 
of  any  county  in  general  or  quarter  sessions  assembled,  if  they  think 
fit,  upon  the  recommendation  of  the  chief  constable,  and  upon  his 
certifying  that  any  constable  belonging  to  the  police  force  of  the  county, 
who  has  not  served  so  long  as  fifteen  years,  is  incapable  from  infirmity  of 
mind  or  body  to  discharge  the  duties  of  his  office,  to  order  that  such 
constable  shall  receive  out  of  the  superannuation  fund  mentioned  in  the 
said  Act  3  &  4  Vict.  c.  88,  such  sum  in  gross  as  a  gratuity  upon  his 
retirement  as  to  the  said  justices  may  seem  proper." 

Sect,  11.  "  Jf  3,t  any  time  the  superannuation  fund  mentioned  in  the 
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Provision  for  tho 
case  of  consoli- 
dation of  county 
and  borougli 
police. 


On  promotion  of 
constables  from 
one  force  to 
another,  half  of 


said  Act  3  <fe  4  Yict.  c.  88,  be  insufficient  (otherwise  than  by  reason  of 
any  default  of  any  treasurer  or  other  person  entrusted  with  the  cus- 
tody or  management  thereof)  to  pay  the  superannuation  or  retiriag 
allowances  and  gratuities  payable  thereout,  the  amount  which  such 
fund  shall  from  time  to  time  be  insufficient  to  pay  shall  be  defrayed 
by  the  police  rate,  and,  where  the  county  is  divided  into  police  districts, 
shall  be  defrayed  by  the  several  districts  as  parts  of  the  local  expendi- 
ture thereof,  rateably  in  proportion  to  the  number  of  constables  appointed 
for  each  such  district  respectively." 

Sect.  12.  "  It  shall  be  lawful  for  the  magistrates  in  general  or  quElrter 
sessions  assembled,  if  they  so  think  fit,  to  grant  gratuities  to  such 
officers  as  may  be  removed  from  their  appointments  in  consequence  of 
the  duties  of  such  officers  being  transferred  to  persons  belonging  to  the 
police  establishment." 

By  28  Tict.  c.  35,  s.  3,  after  reciting  that  "By  'The  Police  Act,  1840,' 
and  '  The  Police  Act,  1856,'  th§  justices  of  the  county  in  general  or 
quarter  sessions  assembled,  and  by  '  The  Police  Act,  1859,'  the  watch 
committee  of  a  borough,  with  the  approbation  of  the  council,  are  autho- 
rized^ subject  to  the  conditions  and  in  the  events  in  the  said  Acts 
respectively  mentioned,  to  grant  out  of  the  police  superannuation  funds 
to  Constables  of  the  police  forces  of  counties  and  boroughs  who  have 
served  fifteen  years  superannuation  or  retiring  allowances,  and  to  con- 
stables who  may  not  have  served  fifteen  years,  sums  in  gross  as  gratui- 
ties :  and  that  it  is  expedient  that  in  some  cases  annual  allowances 
for  a  limited  time  should  be  granted  iu  lieu  of  allowances  for  life  or 
gratuities  :  be  it  enacted,  that  where  the  said  Acts  authorize  a  grant  to 
be  made  to  a  constable  of  a  superannuation  or  retiring  allowance  or  a 
gratuity,  the  authority  having  power  to  grant  such  allowance  or  gra- 
tuity may,  in  lieu  thereof,  grant  an  annual  allowance  for  a  limited  time, 
to  be  fixed  by  such  authority,  and  to  be  determined  on  the  death  of 
the  annuitant  before  the  expiration  of  the  time  fixed :  provided  that 
where  an  allowance  for  a  limited  time  is  granted  to  a  constable  who 
has  served  for  fifteen  years  or  more,  it  shall  be  granted  on  the  same 
scale  as  if  it  were  a  permanent  superannuation  or  retiring  allowance,  and 
if  at  the  expiration  of  the  limited  time  the  annuitant  is  incapable 
from  infirmity  of  mind  or  body  of  discharging  the  duties  of  a  constable, 
or  has  attained  the  age  of  sixty  years,  the  allowance  granted  to  him 
for  a  limited  time  only  shall  be  continued  during  the  remainder  of 
his  life ;  provided  also,  that  where  a  person  to  whom  an  annual 
allowance  for  a  limited  time  has  been  granted  under  this  section 
is  reappointed  to  the  office  of  constable,  the  time  during  which  he 
was  in  receipt  of  such  allowance  shall,  for '  the  purpose  of  any 
subsequent  superannuation  allowance,  be  reckoned  as  service  in  the 
force." 

The  22  &  ^3  Yict.  c.  32,  s.  17,  enacts,  "  On  the  consolidation  of  the 
police  of  any  borough  with  the  police  of  any  county,  under  the  provi- 
sions of  the  Act  of  the  session  holden  in  the  third  and  fourth  years  of 
her  Majesty,  chapter  eighty-eight,  the  superannuation  allowance  pre- 
viously granted  to  any  borough  constable  shall  be  charged  on  the 
borough  fund  or  the  borough  rates  of  the  borough,  and  the  superannua- 
tion allowance  to  be  thereafter  gi-anted  to  any  borough  constable 
transferred  under  such  consolidation  shall  be  charged  upon  the  super- 
annuation fund  of  the  County  ;  and  in  determining  the  amount  of  any 
such  allowance  the  period  of  service  of  any  such  constable  in  the 
borough  shall  be  reckoned  as  if  the  same  had  been  in  the  county 
police ;  and  this  charge,  and  the  disposal  of  the  borough  superannua- 
tion fund,  shall  form  part  of  the  agreement  to  be  entered  into  on  the 
consolidation." 

Sect.  19.  "  In  order  to  provide  the  most  meritorious  and  fit  men  to 
fill  the  superior  ranks  in  the  police,  any  constable  or  officer  promoted 
from  one  force  to  another,  either  of  a  county  or  a  borough,  who  shall 
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have  served  in  Ms  last  force  for  a  period  of  Seven  years,  shall,  for  the       9.  War- 

purposes  of  superannuation,  reckon  as  service  in  the  force  to  which  he  is  rants,  how 
promoted  one  half  of  the  period  of  his  previous  service,  provided  that      executed. 
the  promotion  be  made,  in  the  case  of  a  county  constable,  on  the  recom- 


mendation of  the  chief  constable,  -with  the   sanction  of  the  court  of  ^|'''/(f^ne^™s*'' 
quarter  sessions,  and  in  the  ease  of  a  borough  constable,  on  the  recom-  service  in  the 
mendation  of  the  head  constable  of  the  borough,  with  the  sanction  latter  force, 
of  the  council,  and  that  in  both  cases  the  service  he  formally  certified 
at  the  time  of  promotion." 

By  28  Vict.  c.  35,  S.  5,  "  Nothing  in  this  Act  contained  shall  be  con-  Nothing  to 
Strued  to  entitle   absolutely^  any   chief  or   head   constable  or  other  SsIaLa'-vrithout 
constable,  or  his  widow,  to  any  superannuation  or  retiring  allowance  or  retiring  allow- 
gratuity,  or  to  prevent  any  such  constable  being  dismissed  without  such  '''■"'^^■ 
allowance  or  gratuity  •  provided   also,  that  nothing  in  this  Act  con-  Proviso, 
tained  shall  diminish  Or  prejudice  the  allowances  or  rights  of  any 
chief  or  head  constable  or  other  constable  given  or  reserved  by  the 
fifteenth  section  of  '  The  Police  Act,  1859.' " 

The  22  &  23  Vict.  c.  32,  s.  20,  enacts,  that  "  The  court  of  general  or  General  or 
quarter  sessions  for  any  county,  and  the  watch  committee,  subject  to   o£oounties°^&c^ 
the  approbation  of  the  council  for  any  borough,  may,  upon  the  recom-  may  grant'      ' 
mendation  of  the  chief  or  head  constable,  grant  a  gratuity  out  of  the  s^atuitiesto 
superannuation  fund  of  their  county  or  borough  to  the  widow  of  any  Sables  dying'in 
constable  who  has  died  in  the  service,  provided  the  sum  so  granted  do   service, 
not  exceed  the  amount  of  one  year's  pay  of  such  constable,  and  that  he 
have  contributed  to  the  superannuation  fund  for  a  period  of  not  less 
than  three  years." 

Sect.  21.  "  None  of  the  provisions  of  this  Act  relating  to  a  police  Act  not  to  apply, 
superannuation,  fund   or  contributions  thereto  or  payments  thereout,  ^nuation  ftind 
shall  apply  to  any  county,  city,  or  borough  in  which  a  police  super-  to  places  where 
annuation  fund  has  at  the  time  of  the  passing  of  this  Act  been  estab-  ?"<=i>  a  fund  has 
lished  under  the  provisions  of  any  local  Act  now  in  force."  esfabltoS'" 


9'.    W'AEEANTS   of   CoMMIfMSNT,   HOW  EXECTTTBD. 

The  3  &  4  Vict.  c.  88,  s.  38,  enacts,  "  That  whenever  a  warrant  of  How  wan-ants  of 
commitment  of  any  person  to  any  gaol  or  house  of  correction  shall  be  be^^ecutei  ^"^ 
dii'ected  and  delivered  to  any  constable  in  any  county  in  which  con- 
stables shall  have  been  appointed  under  the  said  Act  of  the  last  session 
of  parliament,  (2  &  3  Vict.  c.  93,)  it  shall  be  lawful'  for  the  justice  or 
justices  by  whom  such  warrant  shall  be  signed,  if  he  or  they  shall  think 
fit,  in  and  by  such  warrant,  to  command  the  constable  to  whom  the 
warrant  is  directed,  and  all  other  constables  to  whom  the  warrant  shall 
be  successively  delivered  as  hereinafter  provided,  to  convey  and  deliver 
the  body  of  the  person  so  committed,  with  the  warrant,  into  the  cus- 
tody of  the  constable  who  shall  be  in  attendance  at  the  nearest  or  most 
convenient  station  house  or  strong  room  belonging  to  the  said  police 
force  lying  in  the  way  towards  the  said  gaol  or  house  of  correction,  or 
to  such  other  constable  as  shall  be  appomted  by  the  regulations  of  the 
police  force  to  take  charge  of  persons  so  committed ;  and  every  con- 
stable into  whose  custody  any  such  pei-Son  shall  be  so  successively 
delivered  shall  endorse  upon  the  warrant  a  certificate  in  writing  under 
his  hand  of  the  delivery  of  such  person  into  his  custody,  and  the  time 
and  place  of  such  delivery,  and  such  certificate  shall  discharge  the  con- 
stable so  delivering  over  the  body  of  such  person  from  further  execution 
of  the  warrant ;  and  it  shall  be  lawful  for  any  constable  into  whose 
custody  such  persons  shall  have  been  so  delivered  to  complete  the  exe- 
cution of  the  warrant,  by  conveying  and  delivering  the  body  of  such 
person  either  to  the  said  gaol  or  house  of  correction  or  into  the 
custody  of  the  constable  in  attendance  at  the  next  station  house  or 
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strong  room  as  aforesaid,  or  to  such  other  constable  as  shall  be  ap- 
pointed by  the  regulations  of  the  police  force  to  assist  in  taking  charge 
of  persons  so  committed  ;  and  every  constable  into  whose  custody  any 
person  shall  be  so  delivered,  and  who  shall  have  endorsed  such  certifi- 
cate upon  the  warrant,  shall  have  the  same  powers,  privileges,  and 
protections  for  and  in  the  execution  of  such  warrant  as  if  the  same  had 
been  originally  directed  to  him  by  name." 

A  warrant  of  commitment  in  execution  upon  a  conviction  for  a 
penalty  in  the  first  instance,  (under  11  &  12  Vict.  c.  43,  s.  23,  in  form 
O.  1  of  schedule,)  directed  to  a  constable  of  a  place  named  which  is  a 
parish  in  a  county  where  there  exists  such  parish  oflBcer,  must  be  exe- 
cuted by  that  oflScer  and  not  by  any  constable  appointed  for  the  county, 
though  acting  in  that  parish.  {Beff.  v.  Sanders,  1  L.  R.  C.  C.  R.  75  ; 
36  L.  J.  M.  C.  87.)  The  same  law  applies  to  the  execution  of  a  warrant 
of  apprehension  and  commitment  for  safe  custody.  {Freeqard  v.  Barnes, 
7  Exch.  827  ;  21  L.  J.  Eos.  320.) 


Discontinuance 
of  constables 
under  local  and 
otlier  Acts  where 
this  Ant  is  in 
operation,  except 
in  borouglis,  or 
higli  constables, 
special  con- 
stables. " 


Not  to  prevent 
the  appointment 
of  parochial 
constables,  or  of 
any  constable,  to 
act  as  returning 
officer. 


Power  of  3  &  4 
Will.  IT.  c.  90, 
audof  local  Acta 
for  levying  rates 
to  cease,  except 
as  hereby 
reserved  for 
paying  additional 
constables. 


10.  Operation  of  Acts  upon  the  Appointment  of  Constables  in 
Boroughs — Of  High  Constables — Special  Constables — Paro- 
chial Constables — Of  Constables  under  the  Watching  and 
Lighting  Act,  and  Local  Acts. 

The  2  &  3  Vict.  e.  93,  s.  25,  enacts,  "  That  upon  the  appointment  of 
constables  under  this  Act  in  any  county,  or  in  any  division  or  divisions 
of  a  county,  the  power  to  appoint  and  pay,  and  to  make  rates  for  paying, 
any  constables,  in  any  hundred,  parish,  township,  or  place  within  such 
county,  division  or  divisions,  except  such  boroughs  as  aforesaid,  other 
than  high  constables,  or  other  than  special  constables  appointed  under 
the  provisions  of  the  first-recited  Act  or  of  any  Act  made  for  enlarging 
the  powers  of  magistrates  under  the  said  Act,  or  otherwise  than  under 
this  Act,  and  also  all  the  powers  and  duties  of  all  such  constables  shall 
cease  and  determine ;  and  all  sums  of  money  then  already  levied  for 
the  purpose  of  such  other  constables  shall  be  applied,  after  defraying 
all  charges  to  which  the  same  are  then  liable,  in  and  towards  payment 
of  the  county  rates  levied  upon  such  hundred,  parish,  township,  or 
place  :  provided  always,  that  all  arrears  of  rates  made  for  the  purposes 
aforesaid  shall  be  levied  and  collected  as  if  this  Act  had  not  been  made  : 
provided  also,  that  nothing  herein  contained  shall  prevent  or  invalidate 
the  appointment  of  parochial  constables  :  provided  also,  that  nothing 
herein  contained  shall  prevent  the  appointment  of  any  constable  to 
act  as  returning  officer  in  any  election,  whenever  such  appointment 
may  be  necessary." 

Sect.  26.  "  Provided  that  the  Act  was  not  to  affect  for  two  years  any 
places  where  the  population  is  more  than  10,000." 

The  3  &  4  Vict.  c.  88,  s.  20,  after  reciting  that  the  3  &  4  Will.  IV., 
c.  90,  making  provisions  for  the  lighting  and  watching  of  parishes  in 
England  and  Wales,  and  divers  Acts  have  been  made  authorizing  the 
appointment  of  constables  and  watchmen,  by  day  or  night,  in  sundry 
towns  or  places  within  the  counties  in  which  the  first-named  Act  may 
be  put  in  force,  and  authorizing  rates  to  be  made  and  levied  for  the 
purpose  of  defraying  the  expenses  of  such  constables  or  watchmen,  enacts 
"  That,  notwithstanding  anything  contained  in  the  2  &  3  Vict.  c.  93, 
the  constables  or  watchmen  appointed  in  and  for  any  parish  under  the 
3  &  4  Will.  IV.  c.  90,  or  in  and  for  any  town  or  place  under  any  such 
local  Act  as  last  aforesaid,  and  not  discontinued  before  the  passing  of 
this  Act,  shall  continue  to  act  in  their  respective  appointments,  and 
shall  be  subject  to  the  same  authorities  as  heretofore;  and  all  such 
Acts  shall  continue  iij  force  Tjntil  it  shall  be  notified  by  tie  chigf  coui- 
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stable  of  the  county  in  which  such  parish,  town,  or  place  is  situated,     10.  Opera- 
te the  inspectors,  commissioners,  or  other  persons  having  authority    tion  of  Acts. 

over  such  constables  or  watchmen  as  aforesaid,  by  writing  under  his    

hand,  that  he  is  ready  to  undertake  the  charge  of  such  parish,  town, 
or  place  on  some  day  to  be  specified  in  the  notice,  which  notice  shall 
be  published  within  such  parish,  town,  or  place,  in  such  manner  as 
shall  seem  fit  to  the  chief  constable,  for  the  purpose  of  making  the 
same  to  be  generally  known  ;  and  upon  the  day  so  named  the  watch- 
men or  constables  appointed  within  such  parish,  town,  or  place,  under 
the  said  Act  of  the  fourth  year  of  the  reign  of  his  late  Majesty,  or 
under  such  local  Act,  shall  be  discontinued  as  a  separate  force  ;  and  all 
powers  for  assessing  and  levying  any  rate  in  such  parish,  town,  or 
place,  the  whole  or  any  part  of  which  shall  be  applicable  to  the  pay- 
ment of  such  watchmen  or  constables,  or  any  expenses  incident  there- 
unto, shall  cease,  so  far  as  such  powers  relate  to  any  whole  rate  so 
applicable,  or  to  that  part  of  any  rate  which  shall  be  so  applicable, 
except  for  such  purposes  as  are  hereinafter  mentioned  :  provided 
always,  that,  notwithstanding  anything  in  the  first-named  Act  con- 
tained, the  powers  of  all  such  Acts  shall  enure  for  the  purpose  of 
enabling  the  inspectors,  commissioners,  or  other  persons  charged  with 
the  execution  of  any  such  Act,  to  make  such  application  as  aforesaid 
to  the  chief  constable  of  the  county  for  the  appointment  in  any  such 
town  or  place  of  an  additional  number  of  constables,  and  to  assess  and 
levy  such  rates  as  are  authorized  by  the  said  Acts  in  each  case  for 
defraying  the  expenses  of  constables  or  watchmen,  and  to  apply  them 
in  defraying  the  expense  of  so  many  additional  constables  in  such  town 
or  place  respectively  as  the  chief  constable,  on  their  application,  and 
with  the  approval  of  the  justices  as  aforesaid,  shall  appoint  there  : 
provided  also,  that  where  any  parish,  town,  or  place  in  which  con-  Proviso  as  to 
stables  have  been  appointed  under  any  such  local  Act  shall  be  situated  ^'oretoan one™ 
in  more  than  one  county,  such  notice  shall  not  be  given  by  the  chief  county. 
constables  of  either  county  to  the  commissioners  or  other  persons 
having  authority  over  the  constables  in  such  parish,  town,  or  place, 
until  after  constables  shall  have  been  appointed  under  the  first-recited 
Act  in  each  of  such  counties." 

The  19  &  soviet,  c.  69,  s.  18,  enacts,  "Until  the  constables  or  watch-  ProTisions 
men  appointed  in  and  for  any  parish,  town,  or  place  under  the  3  &  4  i'^''"°|'''ji 
"Will.  IV.  c.  90,  or  under  any  local  Act  authorizing  the  appointment  of  be'appUcableto'' 
constables  or  watchmen,  and  authorizing  rates  to  be  made  and  levied  the  poUoe  in  tie 
for  the  purpose  of  defraying  the  expenses  of  such  constables  or  watch-  \^^il^ot™ii° 
men,    are  discontinued  as  a  separate  force    in   manner  provided  by  vict.  c.  88  until 
section  20  of  the  3  &  4  Vict.  c.  88,  and  by  this  Act,  all  the  provisions  of  discontinued. 
this  Act  applicable  to  the  constables  of  any  borough  acting  under  the 
5  <fc  6  Will.  IV.  c.  76  shall  be  applicable  to  the  constables  or  watchmen 
appointed  under  the  3  &  4  Will.  IV.  c.  90,  or  under  such  local  Act  as 
aforesaid,  in  and  for  such  parish,  town,  or  place,  and  until  such  dis- 
continuance all  the  provisions  of  this  Act  applicable  to  the  watch  com- 
mittee of  a  borough  shall    be  applicable  to  the  inspectors,  commis- 
sioners, or  other  persons  having  the   appointment  of  constables  or 
watchmen  inland  for  such  parish,  town,  or  place,  and  the  police  of 
such  parish,  town,  or  place  shall  be  visited   and  inquired  into  by 
the  inspectors  under  this  Act;   and  the  provision  in  this  Act  en- 
abling the  comniissioners  of  her  Majesty's  treasury  to  make  payment 
towards  the  exj)ense3  of  the  police  of  a  borough  having  a  population 
exceeding  five  thousand,  shall,  until  such  discontinuance,  extend  to 
the  police  of  such  parish,  town,  or  place  as  aforesaid  having  the  like 
population." 

Sect.  19.    "  Provided,  that  where  any  such  parish,  town,  or  place,  Tlie  separate 
having  such  constables  or  watchmen  as  aforesaid,  contains,  according  Sfjogg'Sl^jj 
to    the    last    parliamentary     enumeration,    a    population    of   fifteen  population  ot 
thousand  persons  or  upwards,  the  chief  constable  of  the  county  in  15,000)  not  to  b? 

vol  I.  '        T^  J 
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■which  such  parish,  town,  Or  place  is  situate  shall  not  give  notice,  under 
sect.  20  of  the  3  &  4  Vict.  c.  88,  that  he  is  ready  to  undertake  the 
charge  of  such  parish,  town,  or  place,  without  the  previous  authority 
of  one  of  her  Majesty's  principal  secretaries  of  state  ;  and  notice  of  the 
intention  of  the  chief  constable  to  apply  to  the  secretary  of  state  for 
such  authority  shall  be  published  by  such  chief  constable  in  such  parish, 
town,  or  place,  in  manner  directed  by  the  said  section  20  respecting 
the  publication  of  the  notice  'therein  mentioned,  fourteen  days  at  least 
before  such  application  is  made." 

The  3  &  4  Vict.  c.  88,  s.  21  enacts,  "  That  upon  the  day  mentioned  in 
such  notice  as  last  aforesaid,  all  ■watchhouses  and  watchboxes  in  any 
such  parish  or  place,  and  all  arms,  accoutrements  and  other  necessaries 
provided  at  the  public  expense  for  the  watchmen  or  constables  therein, 
shall  be  given  up  to  such  persons  as  shall  be  named  by  the  said  chief 
constable,  for  the  use  and  accommodation  of  the  constables  to  be 
appointed  under  the  first  recited  Act ;  and  in  case  any  person  having 
the  charge,  control  or  possession  of  any  watehhouse,  watchbox,  arms, 
accoutrements  or  necessaries  as  aforesaid,  shall  neglect  or  refuse  to  give 
up  the  same  as  hereinbefore  required,  every  such  offender,  being  con- 
victed thereof  before  any  two  justices  of  the  peace,  shall  for  every 
such  offence  forfeit  and  pay,  over  and  above  the  value  of  the  property 
not  given  up,  such  sum,  not  exceeding  51.,  as  the  said  justices  shall 
think  meet ;  and  where  there  shall  be  any  building  in  any  such  parish 
or  place  as  aforesaid,  a  part  only  of  which  building  shall  have  been 
heretofore  used  as  a  watehhouse,  such  part  shall  be  given  up  every 
day,  from  the  hour  of  four  in  the  afternoon  until  the  hour  of  nine  in 
the  forenoon,  for  the  use  and  accommodation  of  the  constables  to  be 
appointed  Under  the  first  recited  Act ;  and  if  any  person,  having  the 
charge,  control  or  possession  of  any  such  buUding,  shall  neglect  or 
refuse  to  give  up  such  part  thereof  for  the  purposes  aforesaid,  or 
to  permit  free  access  thereto  or  egress  therefrom  during  any  portion 
of  the  time  above  prescribed,  every  such  offender,  being  convicted 
thereof  before  any  two  justices  of  the  peace,  shall  for  every  such 
offence  forfeit  and  pay  such  sum,  not  exceeding  51.,  as  the  said  justices 
shall  think  meet." 

Sect.  22.  "That  any  rate  authorized  by  the  3  &  4  Will.  IV.  c.  90,  or 
by  any  such  local  Act,  for  defraying  the  expenses  of  the  constables 
or  watchmen  in  any  parish  or  place,  made  previous  to  the  day  on 
which  the  said  chief  constable  shall  undertake  the  charge  thereof,  shall 
be  levied  and  collected  in  the  same  manner  as  if  the  first  recited  Act 
or  this  Act  had  not  been  passed ;  and  that  nothing  herein  contained 
shall  be  deemed  to  affect  or  alter  any  powers  or  authorities  for  assess- 
ing and  levying  any  rate  in  any  such  pai-ish  or  place,  so  far  as  such 
rate  may  relate  to  paving,  lighting,  cleansing  or  any  other  object, 
except  the  constables  or  Watchmen,  or  any  expenses  incident  thereto." 
Sect.  23.  "And  whereas  there  are  certain  parishes  and  places  in 
which  monies  have  been  borrowed  or  advanced,  and  debts  contracted, 
under  some  one  or  more  of  such  Acts  as  last  aforesaid,  for  the  building 
of  watchhouses,  and  for  various  expenses  connected  with  the  constables 
or  watchmen  therein,  and  such  monies  and  debts  remain  unpaid,  and  it 
is  expedient  that  the  same  be  discharged  ;  be  it  enacted,  that  all  such 
monies  and  debts  in  any  parish  or  place  of  which  the  said  chief  con- 
stables shall  undertake  the  charge  shall,  notwithstanding  anything 
hereinbefore  contained,  be  chargeable  upon  the  rates  out  of  which  such 
monies  or  debts  have  been  heretofore  in  part  paid,  or  would  have  been 
payable  if  the  first  recited  Act  or  this  Act  had  not  been  passed,  and 
such  rates  shall  be  from  time  to  time  assessed  and  levied  for  the  pay- 
ment of  such  monies  and  debts  until  the  same  shall  be  entirely  dis- 
charged and  satisfied." 

By  22  &  23  Vict.  c.  32,  s.  5,  "  So  much  of  the  Acts  passed  in  the 
second  and  third  years  of  her  Majesty,  chapter  twenty-eight,  for  more 
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equally  assessing  watct  rates  in  certain  boroughs,  and   of  the  Act  11.  Practical 
passed  in  the  third  and  fourth  years  of  her  Majesty,  chapter  twenty-     Directions. 

eight,  to  explain  and  amend  the  previously  mentioned  Act,  as  provides 

that  the  amount  of  watch  rate  to  he  Jevied  by  the  council  of  any  J^'ivict  Tas 

borough  shall  not  exceed  in  any  one  year  the  rate  or  sum  of  sixpence  in  repealed, 
the  pound,  or  otherwise  limits  the  discretion  of  the  said  council  in 
relation  to  the  amount  of  such  rates,  shall  be  repealed." 

Sect.  6.  "The  watch  rates  levied  under  the  authority  of  the  said  Bates  under  the 

Act  may  be  of  any  amount,  at  the  discretion  of  the  council,  not  exceed-  ||^e4i^°Si  the 

ing  in  any  one  year  the  sum  of  eightpence  in  the  pound.  pound. 


11.    Peactical  DiREOTioiTs — The  Criminal  Duties  of  Constables 

GENEEALLT,  AND  THE  MANNER  OF  EXECUTING  THEM. 

The  following  instructions  have  been  promulgated  for  the  guidance 
of  constables,  whether  appointed  under  the  above  Act,  or  under  the 
Act  5  <fc  6  Vict.  c.  109,  for  the  appointing  of  parish  constables  : — 

"  The  constable  may  arrest  one  whom  he  has  just  cause  to  suspect 
to  be  about  to  commit  a  felony.  Thus,  when  a  drunken  person,  or  a 
man  in  a  violent  passion,  threatens  the  life  of  another,  the  constable 
should  interfere  and  arrest. 

"  He  should  arrest  any  person  having  in  his  possession  any  pioHook- 
key,  crow,  jack,  bit  or  other  implement,  with  intent  feloniously  to 
break  into  any  dwelling-house,  warehouse,  coach-house,  stable  or  out- 
building, or  any  person  armed  with  any  gun,  pistol,  hanger,  cutlass, 
bludgeon  or  offensive  weapon,  or  having  upon  him  any  instrument, 
with  intent  to  commit  any  felonious  act. 

"  Every  person  found  in  any  dwelling-house,  warehouse,  coach-house, 
out-house  or  stable,  or  in  any  enclosed  yard,  garden  or  area,  and  being 
there  for  any  unlawful  purpose,  may  be  arrested. 

"  In  each  of  these  cases  the  constable  must  judge  from  the  situation 
and  behaviour  of  the  party  what  his  intention  is.  In  some  cases  no 
doubt  can  exist ;  as  when  the  party  is  a  notorious  thief,  or  acting  with 
those  who  are  thieves,  or  when  the  party  is  seen  to  try  people's 
pockets  in  a  crowd,  or  to  attempt  to  break  into  a  house,  or  to  en- 
deavour to  take  any  property  secretly  from  another.  The  constable 
will  not  act  hastily,  in  case  the  intention  is  not  clear,  but  content  him- 
self with  watching  closely  the  suspected  party,  that  he  may  discover 
his  design. 

"The  constable  must  arrest  any  one  whom  he  sees  in  the  act  of  com- 
mitting a  felony  (a),  or  any  one  whom  another  positively  charges  with 
having  committed  a  felony,  or  whom  another  suspects  of  having  com- 
mitted a  felony,  if  the  suspicion  appear  to  the  constable  to  be  well 
founded,  and  provided  the  person  so  suspecting  go  with  the  constable. 

"  Though  no  charge  be  made,  yet  if  the  constable  suspect  a  person  to 
have  committed  a  felony,  he  should  arrest  him  ;  and  if  he  have  reason- 
able grounds  for  his  suspicion,  he  will  be  justified,  even  though  it 
should  afterwards    appear   that  no   felony  was  in  fact  committed  ; 


{a)  The  principal  felonies  are,  mnr-  ing  stolen  goods,  embezzlement,  &e. ; 
der  and  attempts  to  murder  or  maim ;  also  setting  fire  to  any  house,  out- 
manslaughter  j  rape;  robbery  and  at-  building,  stacks  or  crops  ;  and 
tempts  to  rob;  burglary,  housebreak-  cases  of  forcing  and  coining.  The 
ing ;  cattle,  horse,  and  sheep  stealing ;  minor  offences  are  called  misdemean- 
stealing  from  the  dwelling-house,  the  ours,  such  as  frauds,  uttering  counter- 
person,  and  theft  generally ;  receiv-  feit  coin,  riots,  assaults,  aflrays,  &c, 
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11.  Practical  but  the  constable  must  be   cautious    in  thus   acting  upon  his  own 
Directions,     suspicions. 

"  Generally,  if  the  arrest  was  made  discreetly  and  fairly  in  pursuit  of 

an  offender,  and  not  from  any  private  malice  or  ill-will,  the  constable 
need  not  doubt  that  the  law  will  protect  him. 

"  If,  after  sunset  and  before  sunrising,  the  constable  shall  see  any 
one  carrying  a  bundle  or  goods  which  he  suspects  were  stolen,  he  should 
stop  and  examine  the  person,  and  detain  him  ;  but  here  also  he  should 
judge  from  circumstances,  (such  as  appearance  and  manner  of  the 
party,  his  account  of  himself,  and  the  like,)  whether  he  lias  really  got 
stolen  goods,  before  he  actually  takes  him  into  custody. 

"  The  constable  must  make  every  exertion  to  effect  the  arrest ;  and 
the  law  gives  him  abundant  power  for  the  purpose.  If  the  felon,  or 
party  accused  of  felony,  fly,  he  may  be  immediately  followed  wherever 
he  goes  ;  and  if  he  takes  refuge  in  a  house,  the  constables  may  break 
open  the  doors,  if  necessary,  to  get  in,  first  stating  who  he  is,  and  his 
business  ;  but  the  breaking  open  outer  doors  is  so  dangerous  a  pro- 
ceeding, that  the  constable  should  never  resort  to  it  except  in  extreme 
cases,  and  when  an  immediate  arrest  is  necessary. 

"  There  are  some  cases  in  which  a  constable  may  and  ought  to  break 
into  a  house,  although  no  felony  has  been  committed,  when  the  neces- 
sity of  the  case  will  not  admit  of  delay,  as  when  persons  are  fighting 
furiously  in  a  house,  or  when  a  house  has  been  entered  by  others  with 
a  felonious  intent,  and  a  felony  will  probably  be  committed  unless  the 
constable  interfere,  and  there  are  no  other  means  of  entering ;  except 
in  such  cases  it  is  better  in  general  that  the  constable  should  wait  ■  till 
he  has  a  warrant  from  a  magistrate  for  the  purpose. 

"  If  a  prisoner  should  escape,  he  may  be  re-taken,  and  in  immediate 
pursuit  the  constable  may  follow  him  into  any  place  or  any  house. 

"  If  a  constable  finds  his  exertions  insufficient  to  effect  the  arrest,  he 
ought  to  require  all  persons  present  to  assist  him,  and  they  are  bound 
to  do  so. 

"  In  cases  of  actual  breaches  of  the  peace,  as  riots,  affrays,  assaults  and 
the  like,  committed  within  the  view  of  the  constable,  he  should  imme- 
diately interfere,  (first  giving  public  notice  of  his  ofSce,if  he  be  not  already 
known,)  separate  the  combatants,  and  prevent  others  from  joining  ia 
the  affray.  If  the  i-iot,  &c.,  be  of  a  serious  nature,  or  if  the  offenders  do 
not  immediately  desist,  he  should  take  them  into  custody,  securing  also 
the  principal  instigators  of  the  tumult,  and  doing  every  thing  in  his 
power  to  restore  quiet. 

"  A  constable,  in  cases  of  assault  which  have  not  been  committed  in 
his  presence,  or  within  his  view,  is  not  authorized  to  arrest  or  assist  in 
arresting  the  party  charged,  nor  is  he  to  receive  a  person  so  charged 
into  his  custody,  unless  the  party  has  been  arrested  by  some  other 
constable  who  saw  the  assault  committed. 

"  He  may  arrest  any  one  assaulting  or  opposing  him  in  the  execution 
of  his  duty. 

"  If  a  person  forcibly  enter  the  house  of  another,  the  constable  may, 
at  the  request  of  the  owner,  turn  him  out  directly ;  if  he  have  entered 
peaceably,  but  having  no  right  to  enter,  and  the  owner  request  the 
constable  to  turn  him  out,  the  constable  should  first  request  him  to  go 
him  out,  and  unless  he  do  so,  he  should  turn  him  out,  in  either  case 
using  no  more  force  than  is  necessary  for  the  purpose. 

"  When  the  offence  has  not  yet  been  committed,  but  when  a  breach 
of  the  peace  is  likely  to  take  place,  as  when  persons  are  openly 
preparing  to  fight,  the  constable  should  take  the  parties  concerned  into 
custody ;  if  they  fly  into  a  house,  or  are  making  preparations  to  fight 
within  the  house,  the  constable  should  enter  the  house  to  prevent  them, 
and  likewise  take  the  parties  into  custody;  and  should  the  doors  be 
closed,  he  may  break  them  open,  if  admission  be  refused,  after  giving 
notice  of  his  oflSce  and  his  object  v^  entering. 
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"  If  a  party  threaten  another  with  immediate  personal  violence,  or  l\.  Practical 
offer  to  striise,  the  constable  should  interfere  and  prevent  a  breach  of     Directions. 

the  peace ;  if  one  draw  a  weapon  upon  another  attempting  to  strike,  the    

constable  should  take  him  into  custody.  If  persons  be  merely 
quarrelling  or  insulting  each  other  bywords,  the  constable  has  no  right 
to  take  them  into  custody,  but  should  be  ready  to  prevent  a  breach  of 
the  peace. 

"  The  constable  ought  to  arrest  and  take  before  a  justice  any  person 
walking  about  the  streets,  and  exposing  to  view  in  the  street  any 
obscene  print  or  exhibition. 

'  If  a  party  charged  with  a  misdemeanour  escape  out  of  custody,  he 
may  be  pursued  immediately  anywhere ;  and  if  he  take  refuge  in  a  house, 
the  doors  may  be  broken  open  after  demand  of  admission,  and  after 
notification  by  the  constable  of  his  office  and  object  in  coming. 

"  After  arrest,  the  constable  is  in  all  cases  to  treat  a  prisoner 
properly,  and  impose  only  such  constraint  upon  him  as  may  be 
necessary  for  his  safe  custody. 

"The  constable  is  bound  to  follow  the  directions  contained  in  a 
warrant,  and  to  execute  it  with  secrecy  and  despatch ;  the  power  given 
to  him  for  the  purpose  of  arresting  Las  been  already  shown.  If  the 
warrant  cannot  be  executed  immediately,  it  should  be  executed  as  soon 
as  possible  afterwards. 

"  The  constable  must  execute  the  warrant  himself,  or,  when  he  calls 
in'  assistance,  must  be  actually  present.  Upon  all  occasions  he  ought  to 
state  his  authority  if  it  be  not  generally  known,  and  should  show  his 
warrant  when  required  to  do  so;  but  he  should  never  part  with  the 
possesion  of  the  warrant,  as  it  may  be  wanted  afterwards  for  his  own 
justification. 

"  Upon  the  arrest  being  made,  the  prisoner  is  to  be  taken  before  the 
magistrate  as  soon  as  convenient.  When  the  prisoner  is  brought  to  the 
justice,  he  still  remains  in  custody  of  the  constable  until  his  discharge 
or  committal,  or  until  the  officer  receives  the  orders  of  the  justice. 

"  The  constable  may  enter  a  house  to  search  for  stolen  goods,  having 
first  got  a  search  warrant  from  a  magistrate  for  that  purpose.  He 
should,  when  it  is  possible  so  to  do,  execute  it  in  the  day-time.  If  he 
find  the  goods  mentioned,  Tie  is  to  take  them  to  a  magistrate,  and  when 
the  warrant  so  directs,  he  must  take  the  person  also  in  whose  possession 
they  are  found.  To  avoid  mistakes,  the  person  who  applies  for  the 
warrant  ought  to  attend  at  the  search  to  identify  the  goods. 

"  The  constable  has  power  to  apprehend  and  carry  before  a  justice  of 
the  peace  every  common  prostitute  wandering  in  the  public  streets, 
public  highways,  or  in  any  place  of  public  resort,  behaving  in  a  riotous 
or  indecent  manner ;  every  person  wandering  abroad,  or  placing  himself 
or  herself  in  any  public  street  or  highway,  court  or  passage,  to  beg  or 
gather  alms,  or  causing  or  procuring  or  encouraging  any  child  so  to  do, 
all  such  being  declared  by  the  law  to  be  -idle  and  disorderly  persons ; 
.  every  person  wandering  abroad  and  lodging  in  any  barn  or  outhouse, 
or  in  any  deserted  or  unoccupied  building,  or  in  the  open  air,  or  under  a 
tent,  or  in  any  cart  or  waggon,  not  having  any  visible  means  of  sub- 
sistence, and  not  giving  a  good  account  of  himself  or  herself;  every 
person  wandering  abroad  and  endeavouring,  by  the  exposure  of  wounds 
or  deformities,  to  obtain  or  gather  alms ;  every  person  going  about  as  a 
gatherer  or  collector  of  alms,  or  endeavouring  to  pi-ooure  charitable 
contributions  of  any  nature  or  kind  under  any  false  or  fraudulent  pre- 
tence ;  every  person  playing  or  betting  in  any  street,  road,  highway  or 
other  open  or  public  place,  at  or  with  any  table  or  instrument  of 
gaming  at  any  game  or  pretended  game  of  chance. 

"  In  the  cases  above  mentioned  the  constable  has  by  law  power  to 
arrest." 
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5.  Special 
Constables. 


1  &  2  wm.  IT., 
0.41. 


Justices,  on  in- 
formation on  oath 
that  disturbances 
exist  or  are 
apprehended, 
may  appoint 
special  con- 
stables. 


Oath  to  be  taken 
by  special  con- 
stables. 


Notice  to  be  sent 
to  secretaiy  of 
state  and  to 
lieutenant  of 
county. 


Secretary  of 
state,  on  repre- 
sentation of 
justices,  may 
order  persons  to 
be  sworn  in, 
though  exempt 
by  law ; 


fflOtlBtailleS  {for  Counties  and  Districts). 

v.  Special  Clonstafileg. 


[a.  V. 


The  1  &  2  WiU.  IV.  c.  41,  intituled  "  An  Act  for  amending  the  Laws 
relative  to  the  Appointment  of  Special  Constables,  and  for  the  better 
Preservation  of  the  Peace,"  by  sect.  20  repeals  the  1  Geo.  IV.  o.  37, 
and  by  sect.  1,  reciting  that  "  it  is  expedient  to  amend  the  laws  relative 
to  the  appointment  of  special  constables,  and  to  make  other  provisions 
for  the  better  preservation  of  the  public  peace  ;"  enacts,  "  That  in  all 
cases  where  it  shall  be  made  to  appear  to  any  two  or  more  justices  of 
the  peace  of  any  county,  riding,  or  division  having  a  separate  com- 
mission of  the  peace,  or  to  any  two  or  more  justices  of  the  peace  of  any 
liberty,  franchise,  city  or  town  in  England  or  Wales,  upon  the  oath  of 
any  credible  witness,  that  any  tumult,  riot,  or  felony  has  taken  place, 
or  may  reasonably  be  apprehended  in  any  parish,  township  or  place 
situate  within  the  division  or  limits  for  which  the  said  respective 
justices  usually  act,  and  such  justices  shall  be  of  opinion  that  the 
ordinary  oiiicers  appointed  for  preserving  the  peace  are  not  sufficient 
for  the  preservation  of  the  peace,  and  for  the  protection  of  the  inhabi- 
tants and  the  security  of  the  property  in  any  such  parish,  township  or 
place  as  aforesaid,  then  and  in  every  such  case  such  justices,  or  any 
two  or  more  justices  aotiug  for  the  same  division  or  limits,  are  hereby 
authorized  to  nominate  and  appoint,  by  precept  in  writing  nnder  their 
hands,  so  many  as  they  shall  think  fit  of  the  householders  or  other 
persons  (not  legally  exempt  from  serving  the  office  of  constable)  residing 
in  such  parish,  township  or  place  as  aforesaid,  or  in  the  neighbourhood 
thereof,  to  act  as  special  constables  for  such  time  and  in  such  manner  as 
to  the  said  justices  respectively  shall  seem  fit  and  necessary,  for  the 
preservation  of  the  public  peace,  and  for  the  protection  of  the  inhabi- 
tants, and  the  security  of  the  property  in  such  parish,  township  or 
place ;  and  the  justices  of  the  peace  who  shall  appoint  any  special 
constables  by  virtue  of  this  Act,  or  any  one  of  them,  or  any  other  justice 
of  the  peace  acting  for  the  same  division  or  limits,  are  and  is  hereby 
authorized  to  administer  to  every  person  so  appointed  the  following 
oath ;  that  is  to  say, 

'  I,  A.  B.,  do  swear,  that  I  mil  well  and  truly  serve  our  sovereign  lord  the  King 
in  the  office  of  special  constable  for  the  parish  [or  tovmship,']  of  ,  with- 

out favowr  or  affection,  malice  or  ill-wiU;  and  that  I  will  to  the  best  of  my  power 
cause  the  peace  to  be  kept  and  preserved,  and  prevent  aU  offences  against  the 
persons  and  properties  of  his  Majesty's  subjects ;  and  that  while  I  continue  to 
hold  the  said  office  I  wiU  to  the  best  of  my  shiU  and  knowledge  discharge  aU  the 
duties  thereof  faithfully  according  to  law.  So  Ae^  me  Ood.' 

Provided  always,  that  whenever  it  shall  be  deemed  necessary  to  nominate 
and  appoint  such  special  constables  as  aforesaid,  notice  of  such  nomi- 
nation and  appointment,  and  of  the  circumstances  which  have  ren- 
dered such  nomination  and  appointment  expedient,  shall  be  forthwith 
transmitted  by  the  justices  making  such  nomination  and  appointment  to 
one  of  his  Majesty's  principal  secretaries  of  state,  and  to  the  lieutenant 
of  the  county." 

Sect.  2.  "  In  any  case  in  which  any  number  of  the  householders,  or 
other  persons  not  legally  exempt  from  serving  the  office  of  constable, 
shall  have  been  appointed  by  the  justices  in  manner  aforesaid  to  act  as 
special  constables  for  any  such  parish,  township  or  place  as  aforesaid,  it 
shall  be  lawful  for  any  one  of  his  Majesty's  principal  secretaries  of 
state,  on  the  representation  of  any  two  justices  of  the  peace,  to  order 
that  the  persons  exempt  by  law  from  serving  as  special  constables  in 
such  parish,  township  or  place,  or  the  neighbourhood  thereof,  shall, 
notwithstanding  such  exemption,  be  appointed  and  sworn  in  to  act  as 
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special  constables  as  if  they  were  not  by  law  exempt,  and  such  persons 
shall  accordingly  be  appointed  and  sworn  in  manner  aforesaid,  and 
shall  be  liable  to  act  for  two  calendar  months  only," 

Sect.  3.  "It  I  shall  be  lawfvfl  for  any  one  of  hia  Majesty's  principal 
secretaries  of  state  to  give  direction  to  the  lieutenant  of  any  county  to 
cause  special  constables  to  be  appointed  and  sworn  in  manner  afore- 
said throughout  the  whole  of  such  county  or  any  portion  thereof, 
whether  a  hundred  or  hundreds,  parish  or  parishes,  or  any  other  known 
division  or  divisions,  of  whatever  size  or  denomination,  and  to  signify, 
if  such  secretary  of  state  shall  see  fit,  that  no  person  shall  be  excused 
from  being  so  appointed  and  sworn  in  by  reason  of  any  exemption  : 
provided  always,  that  the  persons  so  appointed  and  sworn  in,  whether 
having  cause  of  exemption  or  not,  shall  be  only  called  upon  to  act  for 
three  calendar  months." 

Sect.  4.  "  The  justices  of  the  peace  who  shall  have  appointed  any 
special  constables  under  this  Act,  or  any  two  of  them,  or  the'justices  act- 
ing for  the  division  or  limits  within  which  such  special  constables  shall 
have  been  called  put,  at  a  special  sessions  of  such  last-mentioned  justices, 
or  the  major  part  of  such  last-mentioned  justices  at  such  special  sessions, 
shall  have  power  to  make  such  orders  and  regulations  as  may  from  time 
to  time  be  necessary  and  expedient  for  rendering  such  special  constables 
more  efficient  for  the  preservation  of  the  public  peace,  and  shall  also  have 
power  to  remove  any  such  special  constable  from  his  office  for  any  mis- 
conduct or  neglect  of  duty  therein." 

Sect.  5.  "  Every  special  constable  appointed  under  this  Act  shall,  not 
only  within  the  parish,  township  or  place  for  which  he  shall  have  been 
appointed,  but  also  throughout  the  entire  jurisdiction  of  the  justices 
so  appointing  him,  have,  exercise  and  enjoy  all  such  powers,  autho- 
rities, advantages  and  immunities,  and  be  liable  to  all  such  duties  and 
responsibilities,  as  any  constable  duly  appointed  now  has  within  his 
constablewick  by  virtue  of  the  common  law  of  this  realm,  or  of  any  statute 
or  statutes." 

Sect.  6.  "  Where  any  special  constables  appointed  under  this  Act 
shall  be  serving  within  any  county,  and  two  or  more  justices  of  the 
peace  of  any  adjoining  county  shall  make  it  appear  to  the  satisfaction 
of  any  two  or  more  justices  of  the  peace  acting  for  the  division  or  limits 
wherein  such  special  constables  are  serving,  that  any  extraordinary 
circumstances  exist  which  would  render  it  expedient  that  the  said 
special  constables  should  act  in  such  adjoining  county,  then  and  in 
every  such  case  the  said  last-mentioned  justices  are  hereby  authorized 
(if  they  shall  think  fit)  to  order  all  or  any  of  the  said  special  constables 
to  act  in  such  adjoining  county  in  such  manner  as  to  the  said  last-men- 
tioned justices  shall  seem  meet ;  and  every  such  special  constable, 
during  the  time  that  he  shall  so  act  in  such  adjoining  county,  shall  have, 
exercise  and  enjoy  all  such  powers,  authorities,  advantages  and  immu- 
nities, and  be  liable  to  all  such  duties  and  responsibilities,  as  if  he  were 
acting  within  the  parish,  township  or  place  for  which  he  was  originally 
appointed." 

Sect.  7.  "  If  any  person,  being  appointed  a  special  constable  as  afore- 
said, shall  refuse  to  take  the  oath  hereinbefore  mentioned,  when  there- 
unto required  by  the  justices  of  the  peace  so  appointing  him,  or  by  any 
two  of  them,  or  by  any  other  two  justices  of  the  peace  acting  for  the 
same  division  or  limits,  he  shall  be  liable  to  be  convicted  thereof  forth- 
with before  the  said  justices  so  requiring  him,  and  to  forfeit  and  pay 
such  sum  of  money,  not  exceeding  five  pounds,  as  to  the  said  justices 
so  requiring  him  shaU  seem  meet ;  and  if  any  person,  being  appointed 
a  special  constable  as  aforesaid,  shall  neglect  or  refuse  to  appear  at  the 
time  and  place  for  which  he  shall  be  summoned,  for  the  purpose  of  taking 
the  said  oath,  he  shall  be  liable  to  be  convicted  thereof  forthwith  before 
the  justices  so  appointing  him,  or  any  two  of  them,  or  before  any  other 
two  justices  of  the  peace  acting  for  the  same  division  or  limits,  and  to 
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forfeit  and  pay  such  sum  of  money,  not  exceeding  five  pounds,  as  to  the 
convicting  justices  shall  seem  meet,  unless  such  person  shall  prove  to 
the  satisfaction  of  the  said  justices  that  he  was  prevented  by  sickness  or 
such  other  unavoidable  accident  as  shall  in  the  judgment  of  the  said 
justices  be  a  sufficient  excuse." 

Sect.  8.  "  If  any  person,  being  appointed  a  special  constable  as  afore- 
said, and  being  called  upon  to  serve,  shall  neglect  or  refuse  to  serve  as 
such  special  constable,  or  to  obey  such  lawful  orders  and  directions  as 
may  be  given  to  him  for  the  performance  of  the  duties  of  his  office, 
every  person  so  offending  shall,  on  conviction  thereof  before  any 
two  justices  of  the  peace,  forfeit  and  pay  for  every  such  neglect  or 
refusal  such  sum  of  money,  not  exceeding  five  pounds,  as  to  the  said 
justices  shall  seem  meet,  unless  such  person  shall  prove  to  the  satisfac- 
tion of  the  justices  that  he  was  prevented  by  sickness  or  such  other 
unavoidable  accident  as  shall  in  the  judgment  of  the  said  justices  be  a 
sufficient  excuse." 

Or  it  seems,  if  persons,  duly  called  upon  by  the  magistrates  to  serve 
as  special  constables,  refuse  to  do  so,  the  magistrates  may  cause  them  to 
be  indicted.     {Reg.  v.  Vincent,  Q  C.  &  P.  91.) 

Sect.  9.  "  The  justices  who  shall  have  appointed  any  special  consta- 
bles under  this  Act  are  hereby  empowered,  or  the  justices  acting  for  the 
division  or  limits  within  which  such  special  constables  shall  have  been 
called  out  at  a  special  sessions  to  be  held  for  that  purpose,  or  the  major 
part  of  such  last-mentioned  justices  at  such  special  sessions,  are  hereby 
empowered  to  suspend  or  determine  the  services  of  any  or  all  the 
special  constables  so  called  out,  as  to  the  said  justices  respectively 
shall,  seem  meet ;  and  notice  of  such  suspension  or  determination 
of  the  services  of  any  or  all  of  the  said  special  constables  shall  be 
forthwith  transmitted  by  such  respective  justices  to  one  of  his 
Majesty's  principal  secretaries  of  state,  and  also  to  the  lieutenant  of 
the  county." 

A  special  constable,  duly  appointed  under  this  Act,  is  appointed  for 
an  indefinite  time,  and  remains  a  constable  till  his  services  are  either 
determined  or  suspended,  under  this  section  of  that  statute  ;  and  being 
so  appointed  under  that  statute,  he  has  all  the  authority  of  an  ordinary 
constable,  until  his  services  are  either  suspended  or  determined.  {Reg. 
V.  Porter,  QC.&P.  778.) 

Sect.  10.  "  Every  such  special  constable  shall,  within  one  week  after 
the  expiration  of  his  office,  or  after  he  shall  cease  to  hold  and  exercise 
the  same  pursuant  to  this  Act,  deliver  over  to  his  successor,  (if  any  such 
shall  have  been  appointed,)  or  otherwise  to  such  person  and  at  such 
time  and  place  as  may  be  directed  by  any  justice  of  the  peace  acting  for 
the  division  or  limits  within  which  such  special  constable  may  have  been 
called  out,  every  staff,  weapon,  and  other  article  which  shall  have  been  pro- 
vided for  such  special  constable  under  this  Act ;  and  if  any  such  special 
constable  shall  omit  or  refuse  so  to  do,  he  shall,  on  conviction  thereof, 
before  two  justices  of  the  peace,  forfeit  and  pay  for  such  offence  such 
sum  of  mouey  not  exceeding  two  pounds,  as  to  the  convicting  justices' 
shall  seem  meet." 

Sect.  11.  "  If  any  person  shall  assault  or  resist  any  constable  ap- 
pointed by  virtue  of  this  Act,  whilst  in  the  execution  of  his  office,  or 
shall  promote  or  encourage  any  other  person  so  to  do,  every  such 
person  shall,  on  conviction  thereof  before  two  justices  of  the  peace, 
forfeit  and  pay  for  such  offence  any  sum  not  exceeding  twenty 
pounds,  or  shall  be  liable  to  such  other  punishment,  upon  conviction 
on  any  indictment  or  information  for  such  ofience,  as  any  persons  ai-e  by 
law  liable  to  for  assaulting  any  constable  in  the  execution  of  the  duties 
of  his  office." 

Sect.  12.  "No  person  who  shall  be  appointed  a  special  constable,  or 
who  shall  act  as  such  under  the  provisions  of  this  Act,  shall  by  reason 
thereof  acquire  a  legal  settlement  in  any  parish,  township  or  place,  any 
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law  or  statute  to  the  contrary  notwithstanding;  and  that  no  such     Comtahles. 

person  shall  by  reason  thereof  be  exempt  from  the  ballot  for  or  from  L 

serving  in  the  militia."  nor  be  exempt 

Sect.  13.  "  The  justices  of  the  peace  acting  for  the  division  or  limits  ^'"^  militia, 
within  which  any  such  special  constables  shall  have  been  called  out  to  Special  seseiona 
serve  at  a  special  sessions  to  be  held  for  that  purpose,  or  the  major  part  SSwancea  to 
of  the  justices  at  such  special  sessions,  are  hereby  empowered  to  order  special  con- 
from  time  to  time  such  reasonable  allowances  for  their  trouble,  loss  oi  stables. 
time  and  expenses,  to  be  paid  to  such  special  constables  who  shall  have 
so  served  or  be  then  serving,  as  to  the  said  justices  or  such  major  part  gudi  allowances 
of  them  shall  seem  proper;  and  the  said  justices  or  such  major  part  of  to  be  paid  out  of 
them  may  also  order  the  payment  of  such  expenses  as  may  have  been  '"'™*y  '^**^- 
incurred  in  providing  staves  or  other  necessary  articles  for  such  special 
constables ;  and  the  said  justices  so  ordering,  if  justices  for  any  county, 
riding  or  division  having  a  separate  commission  of  the  peace,  or  if 
justices  for  any  liberty,  franchise,  city  or  town  which  shall  be  con- 
tributory to  the  public  rate  for  any  county,  riding  or  division,  shall 
make  every  order  for  the  payment  of  such  allowances  and  expenses 
npon  fhe  treasurer  of  such  county,  riding  or  division,  who  is  hereby 
required  to  pay  the  same  out  of  any  public  money  which  shall  then  be 
in  his  hands,  and  the  said  treasurer  shall  be  allowed  all  such  payments  ^^^^  ^^      ^^^:^ 
in  his  accounts ;  and  where  the  justices  of  the  peace  assembled  at  such  ia°pia!!es  not 
special  sessions  are  justices  for  any  liberty,  franchise,  city  or  town  contributing  to 
which  is  not  contributory  to  the  public  rate  for  any  county,  riding  or  """"'y  ™'*- 
division,  but  which  raises  a  rate  or  other  similar  fund  in  the  nature  of 
a  county  rate,  in  every  such  case  the  said  last-mentioned  justices  shall 
make  every  order  for  the  payment  of  such  allowances  and  expenses  as 
aforesaid  upon  the  treasurer  or  other  officer  having  the  collection  or 
disbursement  of  such  last-mentioned  rate  or  fund,  who  shall  forthwith 
pay  every  such  order  out  of  such  rate  or  fund,  and  shall  be  allowed  all 
such  payments  in  his  accounts."     (See  as  to  the  expenses  of  special 
constables  acting  under  warrants,    stat.    41   Geo.   III.   c.   78,   s.   1, 
ante,  1029.) 

The  expenses  of  special  constables  appointed  by  borough  justices  in  a 
special  emergency  under  1  &  2  Will.  TV.  c.  41,  s.  13,  are  payable  out  of 
the  county  rate,  although,  if  they  had  been  appointed  by  the  borough 
justices  under  5  &  6  Will.  IV.  c.  76,  s.  83,  as  that  statute  directs,  their 
expenses  would  have  been  paid  out  of  the  borough  fund.  {Reg.  v.  Hulton, 
13  Q.  B.  592  ;  19  L.  J.  M.  C.  32  ;  13  Jur.  1093.) 

The  order  for  payment  under  this  section  is  rightly  made  if  made  by 
justices  at  a  special  sessions  in  and  for  a  petty  sessional  division,  and 
need  not  be  made  at  a  special  sessions  of  justices  acting  for  the  whole 
county,  riding,  or  division  within  which  special  constables  are  appointed. 
(Reg.  V.  Hamilton  and  others,  Justices  of  Marylehone,  3  L.  R.  Q.  B.  718  ; 
37  L.  J.  M.  C.  181.) 

Sect.  14.  "  The  justices  of  the  peace  assembled  at  any  special  sessions  Power  to  adjourn 
for  any  of  the  purposes  mentioned  in  this  Act  shall  have  power  g>ecial  sessions, 
to  adjourn  the  same  from  time  to  time,  as  they  shall  think  proper; 
and  that  every  special  sessions  which  shall  have  been  actually 
holden  for  any  of  the  purposes  mentioned  in  this  Act  shall  be  deemed 
and  taken  to  have  been  legally  holden,  until  the  contrary  shall  be 
proved." 

Sect.   15.   "The    prosecution    for  eveiy    offence    punishable  upon  Time  for  pro- 
summary  conviction  by  virtue  of  this  Act  shall  be  commenced  within  secutions  under 
two  calendar  months  after  the  commission  of  the  offence ;  and  that  ^''^  _ 
every  penalty  and  forfeiture  for  any  offence  against  this  Act  shall  be  pg^^t'ies!™ "' 
paid  to  some  one  of  the  overseers  of  the  poor,  or  to  some  other  oflScer, 
(as  the  convicting  justices  may  direct,)  of  the  parish,  township  or  place 
in  which  the  offence  shall  have  been  committed,  to  be  by  such  overseer 
or  officer  paid  over  to  the  use  of  the  public  rate  for  the  county,  riding 
or  division  to  which  such  parish,  township  or  place  is  contributory ;  or  if 
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such  parish,  township  or  place  is  situate  within  any  liberty,  franchise, 
city  or  town  which  is  not  contributory  to  the  public  rate  for  any 
county,  riding  or  division,  but  which  raises  a  rate  or  other  similar  fund 
in  the  nature  of  a  county  rate,  then  every  such  penalty  or  forfeiture 
shall  be  paid  over  in  the  manner  aforesaid  to  the  use  of  the  said  last- 
mentioned  fund  or  rate;  and  no  inhabitant  of  any  county,  riding, 
division,  liberty,  franchise,  city  or  town  shall  by  reason  thereof,  or  by 
reason  of  the  application  of  any  such  penalty  or  forfeiture  as  aforesaid, 
be  deemed  an  iucompetent  witness  in  proof  of  any  oiFence  against  this 
Act." 

Sect.  16.  "  The  justices  of  the  peace  by  whom  any  person  shall  be 
summarily  convicted  and  adjudged  to  pay  any  sum  of  money  for  any 
offence  against  this  Act  may  adjudge  that  such  person  shall  pay  the 
same  either  immediately  or  withiu  such  period  as  the  said  justices  shall 
think  fit ;  and  in  case  such  sum  of  money  shall  not  be  paid  at  the  time 
so  appointed,  the  same  shall  be  levied  by  distress  (a)  and  sale  of  the 
goods  and  chattels  of  the  offender,  together  with  the  reasonable  charges 
of  such  distress ;  and  for  want  of  sufficient  distress  such  offender  shall 
be  imprisoned,  with  or  without  hard  labour,  in  the  common* gaol  or 
house  of  correction,  as  to  the  convicting  justices  shall  seem  meet,  for 
any  term  not  exceeding  one  calendar  month  where  the  sum  to  be  paid 
shaU  not  exceed  five  pounds,  and  for  any  term  not  exceeding  two 
calendar  months  in  any  other  case ;  the  imprisonment  to  cease  in  each 
of  the  cases  aforesaid  upon  payment  of  the  sum  due." 

Sect.  17.  "  The  justices  of  the  peace  before  whom  any  person  shall  be 
summarily  convicted  of  any  offence  against  this  Act  may  cause  the 
conviction  to  be  drawn  up  in  the  following  form  of  words,  or  to  the  like 
effect ;  that  is  to  say. 


" 1      Be  it  reTTiemhered,  that  on  the  day  of  ,  in  the 

to  wit.  5  year  of  ov/r  Lord  ,  at  ,  in  the  county  of  , 

[or  riding,  Ac]  A,  0.  is  convicted  before  us,  J.  P.  and  J.  J.  P.,  two  of  his 
Majesty's  justices  of  the  peace  for  the  said  county  [or  riding,  &c.,  or  otherwise,  as 
the  case  may  require,]  for  that  he  the  said  A .  0.  did-  [here  specify  the  offence, 
and  the  time  and  place  when  and  where  the  same  was  committed,  as  the  case 
may  be,]  and  we  do  adjudge  that  the  said  A.  0.  sJmtl  for  the  said  offence  forfeit 
the  sum  of  ,  and  shall  pajy  the  same  immediately  [or  shaU  pay  the  same 

on  or  before  the  day  of  ,]  to  C.  -D.,  being  one  of  the  overseers 

of  the  poor  of,  Sc.,  to  he  by  him  applied  according  to  the  directions  of  the  statute 
in  that  case  made  and  provided.  Given  under  our  ha/nds  the  day  and  year  first 
above  mentioned. 

"J.  P.  OMd  J.  J.  P." 


TSo eertiorceri, be.  Sect.  18.  "No  conviction  for  any  offence  against  this  Act  shall  be 
quashed  for  want  of  form,  or  be  removed  by  certiorari  or  otherwise  into 
any  of  his  Majesty's  superior  courts  of  record ;  and  that  no  warrant  of 
commitment  shall  be  held  void  by  reason  of  any  defect  therein,  pro- 
vided it  be  therein  alleged  that  it  is  founded  on  a  conviction,  and 
there  be  a  good  and  valid  conviction  to  sustain  the  same ;  and  that 
where  any  distress  shall  be  made  for  levying  any  money  by  virtue  of 
this  Act,  the  distress  itself  shall  not  be  deemed  unlawful,  nor  the  party 
making  the  same  be  deemed  a  trespasser,  on  account  of  any  defect  or 
want  of  form  in  the  summons,  conviction,  warrant  of  distress,  or  other 
proceedings  relating  thereto,  nor  shall  the  party  distraining  be  deemed 
a  trespasser  ah  initio  on  account  of  any  irregularity  afterwards  com- 
mitted by  him,  but  the  person  aggrieved  by  such  irregularity  may 
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(a)  See  tit.  "  Warrant." 

(6)  See  ante,  "  Conmitment  in  Encemtion." 
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recover  full  satisfaction  for  the  special  damage,  if  any,  in  an  action  upon 
the  case." 

Sect.  19.  And  for  the  protection  of  persons  acting  in  the  execution 
of  this  Act,  it  is  enacted,  "  that  all  actions  and  prosecutions  to  be 
commenced  against  any  person  for  any  thing  done  in  pursuance  of  this 
Act  shall  be  laid  and  tried  in  the  county  where  the  fact  was  committed, 
and  shall  be  commenced  within  six  calendar  months  after  the  fact 
committed,  and  not  otherwise;  and  notice  in  writing  of  such  cause  of 
action  shall  be  given  to  the  defendant  one  calendar  month  at  least 
before  the  commencement  of  the  action ;  and  in  any  such  action  the 
defendant  may  plead  the  general  issue,  and  give  this  Act  and  the 
special  matter  in  evidence  at  any  trial  to  be  had  thereupon ;  and  no 
plaintiif  shall  recover  in  any  such  action  if  tender  of  sufficient  amends 
shall  have  been  made  before  such  action  brought,  or  if  a  sufficient  sum 
of  money  shall  have  been  paid  into  court,  after  such  action  brought, 
by  or  on  behalf  of  the  defendant ;  and  if  a  verdict  shall  pass  for  the 
defendant,  or  the  plaintiff  shall  become  nonsuit  or  discontinue  any  such 
action  after  issue  joined,  or  if,  upon  demurrer  or  otherwise,  judgment 
shall  be  given  against  the  plaintiff,  the  defendant  shall  recover  his  full 
costs  as  between  attorney  and  client,  and  have  the  like  remedy  for  the 
same  as  any  defendant  hath  by  law  in  other  cases ;  and  though  a  verdict 
shall  be  given  for  the  plaintiff  in  any  such  action,  such  plaintiff  shall 
not  have  costs  against  the  defendant  unless  the  judge  before  whom  the 
trial  shall  be  shall  certify  his  approbation  of  the  action  and  of  the 
verdict  obtained  thereupon." 

Sect.  22.  "Nothing  in  this  Act  contained  shall  be  construed  to  abridge 
any  powers  for  preserving  the  public  peace,  whether  by  appointing 
constables  or  otherwise,  which  any  justice  or  justices  of  the  peace  had, 
by  law,  or  by  virtue  of  any  statute  or  statutes,  before  the  passing  of  the 
1  Geo.  IV.  c.  37. 

The  5  &  6  Will.  IV.  c.  43,  intituled  "  An  Act  for  enlarging  the 
Powers  of  Magistrates  in  the  Appointment  of  Special  Constables,"  after 
reciting  sect.  1  of  1  &  2  Will.  IV.  c.  41  {ante,  1062),  and  that  "it  is  ex- 
pedient that  the  power  of  appointing  special  constables  given  by  the 
said  Act  should  be  extended  in  manner  hereinafter  mentioned  : "  enacts 
"  that  all  persons  willing  to.  act  as  special  constables  under  the  provi- 
sions of  the  said  Act  shall  be  capable  of  being  appointed  and  acting, 
and  may  be  appointed  and  act,  as  such  special  constables,  notwithstand- 
ing they  may  not  be  resident  in  such  parish,  township  or  place  as  afore- 
said, or  in  the  neighbourhood  thereof ;  and  every  person  appointed  and 
acting  as  special  constable  under  the  provisions  of  this  Act  shall  have 
all  the  same  powers,  and  be  entitled  to  and  enjoy  all  the  same  privi- 
leges and  benefits,  and  be  subject  to  all  the  same  duties  and  liabilities, 
as  the  special  constables  appointed  or  to  be  appointed  under  the  provi- 
sions of  the  said  Act." 

The  5  &  6  WUl.  IV.  c.  76,  s.  83,  authorizes  the  appointment  of 
special  constables  in  boroughs.     (See  post,  p.  1071.) 

The  1  &  2  Vict.  c.  80,  intituled  "An  Act  for  the  Payment  of  Con- 
stables for  keeping  the  Peace  near  Public  "Works,"  reciting  that  great 
mischiefs  have  arisen  by  the  outrageous  and  unlawful  behaviour  of 
labourers  and  others  employed  on  railroads,  canals,  and  other  public 
works,  by  reason  whereof  the  appointment  of  special  constables  is  often 
necessary  for  keeping  the  peace,  and  for  the  protection  of  the  inha- 
bitants and  security  of  the  property  in  the  neighbourhood  of  such 
public  works,  whereby  great  expenses  have  been  cast  upon  the  public 
rates  of  counties  and  other  districts  chargeable  with  such  expenses  : 
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(a)  See  tit.  "  Wa/rrmt." 

(5)  As  to  enactments  of  this  nature,  see  tit.  "Jwtices,"  and  ante,  1027. 
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enacts  "  that  after  the  passing  of  this  Act,  whenever  any  special  con- 
stables shall  be  appointed  under  the  authority  of  1  &  2  Will.  IV.,  c.  41, 
intituled  '  An  Act  for  amending  the  Laws  relative  to  the  Appoint- 
ment of  Special  Constables,  and  for  the  better  Preservation  of  the 
Peace,'  or  under  the  authority  of  5  &  6  Will.  IV.  c.  48,  intituled '  An 
Act  for  enlarging  the  Powers  of  Magistrates  in  the  Appointment  of 
Special  Constables,'  and  it  shall  be  made  to  appear  to  any  two  or  more 
justices  of  the  peace  of  any  comaty,  riding  or  division  having  a  sepa- 
rate commission  of  the  peace,  or  of  any  liberty,  franchise,  city,  town  or 
borough,  in  England  or  Wales,  on  the  oath  of  three  or  more  credible 
witnesses,  that  the  appointment  of  such  special  constables  has  been 
occasioned  by  the  behaviour,  or  by  reasonable  apprehension  of  the 
behaviour,  of  the  persons  employed  upon  any  railway,  canal  or  other 
public  work  made  or  carried  on  under  the  authority  of  parliament 
within  the  district  or  division  for  which  such  justices  usually  act,  it  shall 
be  lawful  for  such  justices  as  aforesaid,  at  any  time  not  exceeding  one 
calendar  month  next  after  such  appointment,  to  make  orders  from  time 
to  time  upon  the  treasurer  or  other  officer  who  shall  have  the  control 
or  custody  of  the  funds  of  any  company  making  or  carrying  on  such 
raihTjad,  canal  or  other  public  work,  for  the  payment  of  such  reason- 
able allowances  for  their  trouble,  loss  of  time  and  expenses  to  such 
special  constables  who  shall  have  so  served  or  be  then  serving  as  to  the 
said  justices  shall  seem  proper ;  and  a  copy  of  every  such  order  shall  be 
sent  by  the  justices  to  one  of  her  Majesty's  principal  secretaries  of 
state,  and  such  order,  if  allowed  by  the  secretary  of  state,  shall  be 
binding  on  such  company,  and  on  every  such  treasurer  and  officer 
thereof:  provided  always,  that  nothing  herein  contained  shall  empower 
any  such  justices  to  order  any  allowance  for  any  such  special  constables 
at  the  rate  of  more  than  five  shillings  daily  to  be  paid  to  each  special 
constable  employed  for  the  purposes  aforesaid." 

Sect.  2.  "  That  if  it  shall  appear  to  the  secretary  of  state  that  there 
was  no  need  for  the  appointment  of  such  special  constables,  or  that  a 
greater  number  of  special  constables  was  appointed  than  was  needed 
by  reason  of  the  behaviour,  or  reasonable  apprehension  of  the  beha- 
viour, of  the  persons  employed  on  such  railroad,  canal,  or  other  public 
work  as  aforesaid,  the  secretary  of  state  shall  have  power  to  disallow 
any  such  order,  or  to  reduce  the  amount  ordered  to  be  paid  by  any 
such  order,  in  such  manner  as  to  him  shall  seem  just  according  to  the 
circumstances  of  each  case  ;  and  in  such  case  the  order  shall  be  of  no 
force,  or  shall  be  of  force  for  such  reduced  amount  only,  as  the  case 
may  be ;  and  the  whole  of  such  expenses  in  case  the  whole  shall  be 
disallowed,  or  so  much  thereof  as  shall  exceed  such  reduced  amount  if 
a  part  shall  be  allowed,  shall  be  defrayed  out  of  the  public  rates  of  such 
county,  riding  or  division,  liberty,  franchise,  city,  town  or  borough,  as 
if  this  Act  had  not  been  made." 

Sect.  3.  "  That  in  all  cases  where  such  treasurer  or  other  officer  as 
aforesaid  shall  refuse  or  neglect,  during  three  weeks  next  after  demand 
thereof,  to  pay  such  sum  of  money  as  shall  have  been  ordered  by  such 
justices,  and  allowed  by  the  secretary  of  state  as  aforesaid,  it  shall  be 
lawful  for  such  justices  to  cause  the  same  to  be  levied  by  distress  upon 
the  goods  and  chattels  belonging  to  such  company." 


A  watch  com- 
mittee to  be 
appointed,  to 
consist  of  the 


VI.  Glonstalilesi  in  ISorougts. 

The  Municipal  Corporation  Act  (5  &  6  Will.  IV.  c.  76)  provides  by 
s.  76,  "  The  council  to  be  elected  for  any  borough  shall,  immediately 
after  their  first  election,  and  so  from  time  to  time  thereafter  as  they 
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shall  deem  expedient,  appoint  for  such  time  as  they  may  think  proper, 
a  suflBcient  number  of  their  own  body,  who,  together  with  the  mayor 
of  the  borough  for  the  time  being,  shall  be  and  be  called  the  watch 
committee  for  such  boi-ough  ;  and  all  the  powers  hereinafter  given  to 
such  committee  may  be  executed  by  the  majority  of  those  who  shall  be 
present  at  any  meeting  of  such  committee,  the  whole  number  present 
at  such  meeting  being  not  less  than  three  ;  and  such  watch  committee 
shall,  within  three  weeks  after  their  first  formation,  and  so  from  time 
to  time  thereafter,  as  occasion  shall  require,  appoint  a  sufficient  num- 
ber of  fit  men,  who  shall  be  sworn  in  before  some  justice  of  the  peace 
having  jurisdiction  within  the  borough  to  act  as  constables  for  preserv- 
ing the  peace  by  day  and  by  night,  and  preventing  robberies  and  other 
felonies,  and  apprehending  ofifenders  against  the  peace  ;  and  the  men 
so  sworn  shall  not  only  within  such  borough,  but  also  within  the 
county  in  which  such  borough  or  part  thereof  shall  be  situated,  and 
also  within  every  county  being  within  seven  miles  of  any  part  of  such 
borough,  and  also  within  all  liberties  in  any  such  county,  have  all  such 
powers  and  privileges,  and  be  liable  to  all  such  duties  and  responsibi- 
lities as  any  constable  duly  appointed  now  has,  or  hereafter  may 
have  within  his  constablewick,  by  virtue  of  the  common  law  of  this 
realm,  or  of  any  statutes  made,  or  to  be  made,  and  shall  obey  all 
such  lawful  commands  as  they  may  from  time  to  time  receive  from 
any  of  the  justices  of  the  peace  having  jurisdiction  within  such 
borough,  or  within  any  county  in  which  they  shall  be  called  on  to  act 
as  constables  for  conducting  themselves  in  the  execution  of  their 
office." 

Sect.  77.  "  The  watch  committee  for  any  such  borough  as  aforesaid 
may  from  time  to  time  frame  such  regulations  as  they  shall  deem  expe- 
dient for  preventing  neglect  or  abuse,  and  for  rendering  such  consta- 
bles efficient  in  the  discharge  of  their  duties ;  and  the  said  committee, 
or  any  two  justices  of  the  peace  having  jurisdiction  withiu  the 
borough,  may  at  any  time  suspend  or  dismiss  any  constable  whom 
they  shall  think  negligent  in  the  discharge  of  his  duty  or  otherwise 
unfit  for  the  same ;  and  when  any  man  shall  be  so  dismissed,  or  cease 
to  belong  to  the  said  constabulary  force,  all  powers  vested  in  him  as  a 
constable  by  virtue  of  this  Act  shall  immediately  cease  ;  and  no  man 
so  dismissed  as  aforesaid  shall  be  re-appointed  without  the  consent 
of  two  of  the  justices  of  the  peace  having  jurisdiction  within  the 
borough." 

Sect.  78.  "It  shall  be  lawful  for  any  constable  during  the  time  of  his 
being  on  duty  to  apprehend  ail  idle  and  disorderly  persons  whom  he 
shall  find  disturbing  the  public  peace,  or  whom  he  shall  have  just  cause 
to  suspect  of  intention  to  commit  a  felony,  and  to  deliver  any  person  so 
apprehended  into  the  custody  of  the  constable  appointed  under  this  Act, 
who  shall  be  in  attendance  at  the  nearest  watch-house,  in  order  that 
^ch  person  may  be  secured  until  he  can  be  brought  before  a  justice  of 
the  peace,  to  be  dealt  with  according  to  law,  or  may  give  bail  for  his 
appearance  before  a  justice  of  the  peace,  if  the  constable  shall  think  fit 
to  take  bail,  in  the  manner  hereinafter  mentioned." 

Sect.  79.  "  Where  any  person  charged  with  any  petty  misdemeanour 
shall  be  brought  without  the  warrant  of  a  justice  of  the  peace  into  the 
custody  of  any  constable  appointed  under  this  Act,  during  his  attend- 
ance in  the  night  time  at  any  watch-house  within  any  such  borough  as 
aforesaid,  it  shall  be  lawful  for  such  constable,  if  he  shall  think  fit,  to 
take  bail  by  recognizance,  without  any  fee  or  reward,  from  such  person, 
conditioned  that  such  person  shall  appear  for  examination  within  two 
days  before  a  justice  of  the  peace  within  the  borough  at  some  time  and 
place  to  be  specified  in  the  recognizance ;  and  every  recognizance  so 
taken  shall  be  of  equal  obligation  on  the  parties  entering  into  the  same, 
and  liable  to  the  same  proceedings  for  the  estreating  thereof,  as  if  the 
same  bad  been  taken  before  a  justice  of  the  peace ;  and  the  constable 


1069 

6.  Constables 
in  Boroughs. 

mayor  aud 
councUmen ;  such 
committee  to 
appoint  con- 
stables for  the 
borough. 


Constables  to  be 
for  the  county, 
&c.,  as  well  as 
borough. 


Watch  committee 
to  make  regula- 
tions for  the 
management  of 
the  constables. 


Power  to 
constables  to 
apprehend 
disorderly  per- 
sons, (Sic. 


Constables 
attending  at  the 
watch-houses  in 
the  night  may 
take  baU  by 
recognizance 
from  persons 
brought  before 
them  for  petty 
misdemeanours ; 
such  recognizance 
to  be  conditioned 
for  the  appear- 
ance of  the 
parties  before  a 
magistrate. 


1070 

6. '  Constables 
in  Boroughs. 


la  default  of 
appearance, 
recognizance  to 
be  forfeited. 


(llOttStaileS  {Borough). 


[S.  VI. 


Time  of  hearing 
may  be  post- 
poned. 


Penalties  on 
constables  for 
neglect  of  duty. 


Suspension  of 
constables. 


Fines. 


deduction  of 
rank. 


Penalty  for 
assaults  on 
constables. 


Proviau. 


Kegulation  and 
payment  of 
expenses. 


shall  enter  in  a  book  to  be  kept  for  that  purpose  in  every  watch-house) 
the  namea,  residence  and  occupation  of  the  party,  and  his  surety  or 
sureties,  if  any,  entering  into  such  recognizance,  together  with  the 
condition  thereof  and  the  sums  respectively  acknowledged,  and  shall 
lay  the  saine  before  such  justice  as  shall  be  present  at  the  time"  and 
place  when  and  where  the  party  is  required  to  appear ;  and  if  the  party 
does  not  appear  at  the  time  and  place  required,  or  within  one  hour 
after,  the  justice  shall  cause  a  record  of  the  recognizance  to  be  drawn 
up,  to  be  signed  by  the  constable,  and  shall  return  the  same  to  the  next 
general  or  quarter  sessions  of  the  peace  for  the  borough,  or  for  the 
county  in  which  such  borough  is  situate,  in  those  boroughs  for  which 
there  shall  be  no  separate  general  or  quarter  sessions  of  the  peace,  with 
a  certificate  at  the  back  thereof,  signed  by  such  justice,  that  the  party 
has  not  complied  with  the  obligation  therein  contained ;  and  the  clerk 
of  the  peace  shall  make  the  like  estreats  and  schedules  of  every  such 
recognizance  as  of  recognizances  forfeited  in  the  sessions  of  the  peace ; 
and  if  the  party  not  appearing  shall  apply  by  any  person  on  his  behalf 
to  postpone  the  hearing  of  the  charge  against  him,  and  the  justice  shall 
think  fit  to  consent  thereto,  the  justice  shall  be  at  liberty  to  enlarge 
the  recognizance  to  such  further  time  as  he  shall  appoint ;  and  when 
the  matter  shall  be  heard  and  determined,  either  by  the  dismissal  of 
the  complaint  or  by  binding  the  party  over  to  answer  the  matter 
thereof  at  the  sessions,  or  otherwise,  the  recognizance  for  the  appear- 
ance of  the  party  before  a  justice  shall  be  discharged  without  fee  or 
reward." 

Sect.  80.  "  If  any  constable  of  any  borough  shall  be  guilty  of  any 
neglect  of  duty  or  of  any  disobedience  of  any  lawful  order,  every  such 
offender,  being  convicted  thereof  before  any  two  justices  of  the  peace, 
shall  for  every  such  offence  be  liable  to  be  imprisoned  for  any  time  not 
exceeding  ten  days,  or  to  be  fined  in  any  sum  not  exceeding  forty  shil- 
lings, or  to  be  dismissed  from  his  office,  as  such  justices  shall  in  their 
discretion  think  meet." 

By  the  22  &  23  Vict.  c.  32,  s.  26,  "  The  chief  constable  of  any  county 
police  force,  and  the  watch  committee  of  any  city,  borough,  district,  or 
place,  is  and  are  hereby  empowered  to  suspend  any  constable  within 
their  respective  jurisdiction,  whom  he  or  they  shall  think  remiss  or 
negligent  in  the  discharge  of  his  duty,  or  otherwise  unfit  for  the  same  ; 
and  the  said  chief  constable  or  watch  committee  is  and  are  hereby 
empowered  at  his  or  their  discretion,  to  fine  any  such  constable  in  a 
sum  of  money  not  exceeding  one  week's  pay,  and  to  reduce  the  said 
constable  from  a  superior  to  an  inferior  rank,  such  fine  and  reduction 
in  rank  to  be  in  addition  to  any  other  punishment  to  which  the  said 
constable  may  be  liable  ;  and  all  punishment,  penalties,  and  fines,  such 
as  above  enumerated,  heretofore  imposed  or  inflicted  under  rules  framed 
under  and  by  virtue  of  the  third  section  of  the  Act  of  the  second  and. 
third  Victoria,  chapter  ninety-three,  shall  be  deemed  to  have  been 
legally  imposed  or  inflicted." 

By'the  5  &  6  Will.  IV.  c.  76,  s.  81,  "  If  any  person  shall  assault  or 
resist  any  constable  of  any  borough  appointed  under  this  Act,  in  the 
execution  of  his  duty,  or  shall  aid  or  incite  any  person  so  to  assault  or 
resist,  every  such  offender,  being  convicted  thereof  before  any  two 
justices  of  the  peace,  shall  for  every  such  offence  forfeit  and  pay  such 
sum,  not  exceeding  five  pounds,  as  the  said  justices  shall  think  meet : 
provided  always,  that  nothing  herein  contained  shall  prevent  any 
prosecution  by  way  of  indictment  against  any  person  so  offending,  but 
BO  as  that  such  person  shall  not  be  prosecuted  by  indictment,  and  also 
proceeded  against  under  this  Act  for  the  same  offence." 

Sect.  82.  "  The  treasurer  of  every  borough  appointed  under  this  Act 
shall  pay  to  the  constables  of  such  borough  appointed  under  this  Act 
such  salaries,  wages,  and  allowances,  and  at  such  periods  as  the  watch 
committee  for  such  borough  shall,  subject  to  the  approbation  of  the 
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council,  direct,  and  the  council  shall  order  to  be  paid  also  any  extra- 
ordinary expenses  which  such  persons  shall  appear  to  have  necessarily 
incurred  in  apprehending  offenders,  and  executing  the  orders  of  any 
justice  of  the  peace  having  jurisdiction  within  such  horough,  such  ex- 
penses having  been  first  examined  and  approved  by  such  justice  ;  and 
the  said  treasurer  shall  also  pay  such  further  sums  as  the  watch  com- 
mittee shall,  subject  to  the  approbation  of  the  council,  award  to  any  of 
the  persons  belonging  to  the  said  constabulary  force,  as  a  reward  for 
extraordinary  diligence  or  exertion,  or  as  a  compensation  for  wounds  or 
severe  injuries  received  in  the  performance  of  their  duty,  or  as  an  allow- 
ance to  such  of  them  as  shall  be  disabled  by  bodily  injury  received,  or 
shall  be  worn  out  by  length  of  service,  and  all  other  charges  and  ex- 
penses which  the  watch  committee  shall,  subject  to  the  approbation 
of  the  council,  direct  to  be  paid  for  the  purposes  of  the  constabulary 
force  under  this  Act." 

The  council  cannot  make  an  order  which  by  this  section  the  watch 
committee  are  the  persons  to  make,  and  if  the  council  so  do,  it  will 
be  quashed.     (H.  v.  Thompson,  5  Q.  B.  477.) 

By  the  5  &  6  Will.  IV.  c.  76,  s.  83,  "  Any  two  or  more  of  the  justices 
of  the  peace  having  jurisdiction  within  any  borough,  are  hereby  autho- 
rized and  required  in  the  month  of  October  in  every  year,  to  nominate 
and  appoint  by  precept  in  writing,  under  their  hands,  so  many  as 
they  shall  think  fit  of  the  inhabitants  of  such  borough  (not  legally 
exempt  from  serving  the  office  of  constable)  to  act  as  special  constables 
within  such  borough  whensoever  they  shall  be  required  by  the  warrant 
of  any  of  the  justices  of  the  peace  having  jurisdiction  within  such 
borough  so  to  act,  and  not  otherwise ;  and  every  such  warrant  shall 
recite  that  in  the  opinion  of  the  justice  granting  the  same,  the  ordinary 
police  foi'ce  of  the  borough  is  insufficient  at  that  time  to  maintain  the 
peace  of  the  borough  ;  and  every  person  so  appointed  a  special  constable 
shall  take  the  oath  set  forth  in  the  Act  passed  in  the  sessson  of  parlia- 
ment holden  in  the  first  and  second  years  of  the  reign  of  his  present 
Majesty,  intituled  'An  Act  for  Amending  the  Laws  relative  to  the 
Appointment  of  Special  Constables,  and  for  the  better  Preservation  of 
the  Peace,'  and  shall  have  the  powers  and  immunities,  and  be  liable  to 
the  duties  and  penalties  enacted  by  the  said  last-mentioned  Act ;  and 
every  person  so  appointed  a  special  constable  shall  receive,  out  of  the 
borough  fund,  for  every  day  during  which  he  shall  be  called  out  to  act 
as  such,  the  sum  of  3s.  6rf,,  and  no  more." 

Sect.  84.  "  As  soon  as  constables  shall  have  been  appointed  by  the 
watch  committee  for  any  borough,  a  notice,  signed  by  the  mayor  of 
such  borough,  specifying  the  day  on  which  such  constables  shall  begin 
to  act,  shall  be  fixed  on  the  door  of  the  town  hall  and  every  church 
within  such  borough ;  and  on  the  day  so  specified  in  such  notice  so 
much  of  all  acts  named  in  conjunction  with  such  borough  in  the 
Schedule  (E)  to  this  Act  annexed,  and  of  all  Acts  made  before  the 
passing  of  this  Act,  as  relates  to  the  appointment,  regulation,  powers 
and  duties,  or  to  the  assessment  or  collection  of  any  rate  to  provide 
for  the  expenses  of  any  watchmen,  constables,  patrol  or  police  for 
any  place  situated  within  such  borough,  shall  cease  and  determine  ; 
and  all  watch  houses  and  watch  boxes  in  any  such  place,  and  all  arms, 
accoutrements,  and  other  necessaries,  provided  at  the  public  expense 
for  any  watchmen,  constables,  patrol  or  police  therein,  shall  be  given 
up  to  such  persons  as  shall  be  named  by  the  said  mayor  in  such 
notice,  for  the  use  and  accommodation  of  the  constables  to  be  ap- 
pointed under  this  Act,  and  all  the  property  so  to  be  given  up  shall 
be  deemed  to  belong  to  the  body  corporate  of  such  borough  ;  and  in 
case  any  person  having  the  charge,  control,  or  possession  of  any  watch 
house,  watch  box,  arms,  accoutrements,  or  necessaries  as  aforesaid, 
shall  neglect  or  refuse  to  give  up  the  same  as  hereinbefore  required, 
every  such  offender,  being  convicted  thereof  before  any  two  justices 
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of  the  peace,  shall,  for  every  such  oflfence,  forfeit  and  pay,  over  and 
above  the  value  of  the  property  not  given  up,  such  sum  not  exceeding 
five  pounds,  as  the  said  justices  shall  think  meet ;  and  where  there 
shall  be  any  building  in  any  such  place  as  aforesaid,  a  part  only  of 
which  building  shall  have  been  heretofore  used  as  a  watch  house,  such 
part  shall  be  given  up  every  day,  from  the  hour  of  four  in  the  after- 
noon until  the  hour  of  nine  in  the  forenoon,  for  the  use  and  accom- 
modation of  the  constables  to  be  appointed  under  this  Act ;  and  if  any 
person  having  the  charge,  control  or  possession  of  any  such  building, 
shall  neglect  or  refuse  to  give  up  such  part  thereof  for  the  purposes 
aforesaid,  or  to  permit  free  access  thereto  or  egress  therefrom  during 
any  portion  of  the  time  above  prescribed,  every  such  offender,  being 
convicted  thereof  before  any  two  justices  of  the  peace,  shall,  for  every 
such  offence,  forfeit  and  pay  such  sum  not  exceeding  five  pounds  as 
the  said  justices  shall  think  meet :  provided,  nevertheless,  that  in  every 
case  in  which  before  the  passing  of  this  Act  a  rate  might  be  levied  in 
any  borough  for  the  purpose  of  watching,  conjointly  with  any  other 
purpose,  nothing  in  this  Act  contained  shall  be  construed  to  prevent 
the  levying  and  collecting  of  such  rate  for  such  other  purpose  solely, 
or  to  repeal  the  powers  given  in  any  Act  so  far  as  the  same  relate  to 
such  other  purpose :  provided  always,  that  where  the  amount  of  such 
rate  before  the  passing  of  this  Act  might  not  exceed  a  given  rate 
in  the  pound  on  the  value  of  property  rateable  thereunto,  the  rate  so 
to  be  levied  for  such  other  purpose  solely  shall  not  exceed  such 
proportion  of  the  said  given  rate  in  the  pound  as  shall  appear  to 
have  been  expended  for  such  purpose  other  than  watching  by  an  ac- 
count of  the  average  yearly  expenditure  during  the  last  seven  years, 
or  where  such  rate  shall  not  have  been  levied  during  seven  years, 
then  during  such  less  number  of  years  as  such  rate  shall  have  been 
levied." 

Sect.  85.  Provided  always,  "  That  any  rate  for  defraying  the  expenses 
of  any  watchmen,  constables,  patrol,  or  police,  in  any  such  place  as 
aforesaid,  made  previously  to  the  day  specified  in  such  notice  as  afore- 
said, shall  be  levied  and  collected  in  the  same  manner  as  if  this  Act  had 
not  been  passed  :  provided  also,  that  nothing  herein  contained  shall 
prevent  the  levying  and  collecting  of  any  rate  in  any  such  place  as 
aforesaid,  for  the  purpose  of  paying  any  debt  contracted  before  the 
passing  of  this  Act,  or  the  interest  of  any  such  debt,  but  that  such  rate 
shall  and  may  be  levied  and  collected  in  the  same  manner  as  if  this  Act 
had  not  been  passed." 

Sect.  86.  "  The  watch  committee  of  every  such  borough  shall,  on 
the  1st  day  of  January,  the  1st  day  of  April,  the  1st  day  of  July,  and  the 
1st  day  of  October  in  every  year,  transmit  to  one  of  his  Majest/s 
principal  secretaries  of  state  a  report  of  the  number  of  men  ap- 
pointed to  act  as  constables  or  policemen  in  such  borough,  and  of 
the  description  of  arms,  accoutrements,  and  clothing,  and  other  neces- 
saries furnished  to  each  man,  and  of  the  salaries,  wages,  and  allow- 
ances payable  to  such  constables  or  policemen,  and  of  the  number 
and  situation  of  all  station  houses  in  such  borough;  and  also  a 
copy  of  all  rules,  orders,  and  regulations  which  shall,  from  time  to 
time  be  made  by  such  watch  committee,  or  by  the  council  of  such 
borough,  for  the  regulation  and  guidance  of  such  constables  or  police- 
men." 

Sect.  133.  For  the  protection  of  persons  acting  in  the  execution  of 
this  Act,  it  is  enacted, "  That  all  actions  and  prosecutions  to  be  com- 
menced against  any  person  for  anything  done  in  pursuance  of  this  Act, 
shall  be  laid  and  tried  in  the  county  where  the  fact  was  committed, 
shall  be  commenced  within  six  calendar  months  after  the  fact  com- 
mitted, and  not  otherwise  ;  and  notice  in  writing  of  such  action,  and  of 
the  cause  thereof,  shall  be  given  to  the  defendant  one  calendar  month  at 
le3.st  before  the  commencement  of  \\i.Q  action  j  and  in  any  such  actioii 
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the  defendant  may  plead  the  general  issue,  and  give  tbia  Act  and  the  6.   Constables 
special  matter  in  evidence  at  any  trial  to  be  had  thereupon,  and  no   in  Boroughs. 

plaintiff  shall  recover  in  any  such  action,  if  tender  or  sufficient  amSnds   

shall  have  been  made  before  such  action  brought,  or  if  a  sufficient  sum 
of  money  shall  have  been  paid  into  court  after  such  action  brought  by 
or  on  behalf  of  the  defendant,  and  if  a  verdict  shall  pass  for  the  defend- 
ant, or  the  plaintiff  shall  become  nonsuit,  or  discontinue  any  such 
action  after  issue  joined,  or  if  upon  demurrer  or  otherwise  judgment 
shall  be  given  against  the  plaintiff,  the  defendant  shall  recover  his  full 
costs  as  between  attorney  and  client,  and  after  the  like  remedy  for  the 
same  as  any  defendant  hath  by  law  in  other  cases." 

Sect.  89.  "Provided  always,  that  nothing  herein  contained  shall  be  Act  not  to 
construed  to  interfere  with  the  watching,  paving,  or  lighting  and  in-  the'J^eSat^'ns 
ternal  regulations  established  for  the  government  and  security  of  any  for  government, 
of  his  Majesty's  dockyards,  victualling  establishments,  arsenals,  and   &c.,  of  dock 
barracks  respectively  ;  nor  shall  any  of  the  tenements  within  the  said   ^^^     *''^™"'''' 
dockyards,  victualling  establishments,  arsenals,  or  barracks,   or  the 
inhabitants  of  the  same,  be  liable  to  be  assessed  to  the  rates  for  watch- 
ing, paving,  or  lighting  the  other  parts  of  the  city,  borough,  or  pariah 
within  which  the  same  may  be  respectively  situated,  unless  such  tene- 
ments or  the  inhabitants  thereof  are  now  or  may  hereafter  become 
liable  to  be  assessed  to  any  such  rates  made  under  or  by  virtue  of  any 
law  or  statute  now  in  force ;  nor  shall  anything  herein  contained 
extend  to  defeat  or  affect  the  authority  of  justices  of  the  peace  which, 
by  an  Act  passed   in  the  second  year  of  his  present  Majesty's  reign, 
intituled  '  An  Act  to  Amend  the  Laws  relating  to  the  Business  of  the 
Civil  Department  of  the  Navy,  and  to  make  other  Regulations  for 
more  effectually  carrying  on  the  Duties  of  the  said  Departments,'  is 
vested  in  the  commissioners  for  executing  the  office  of  lord  high  ad- 
miral of  the  United  Kingdom,  and  in  the  superintendents   of    the 
several  dockyards  and  other  naval  and  victualling  establishments,  in 
all  places  and  in  all  matters  relating  to  his  Majesty's  naval  service,  and 
to  the  stores,  provisions,  ammunition,  and  accounts  thereof.'' 

A  constable,  acting  upon  a  charge  of  felony  made  by  the  defendant.  Constables 
took  a  horse  belonging  to  the  plaintiff.    The  taking  was  beyond  the  execution  of  the 
limits  of  the  borough  for  which  the  constable  was  appointed  under  the  Act. 
76th  section,  but  within  the  county  within  which  the  borough  was. 
Upon  replevin  brought  the  constable  and  the  defendant  pleaded  non 
eepit.    Held,  that  the  constable  was  justified  in  what  he  did,  and  was 
entitled  to  give  the  special  matter  in  evidence,  and  to  the  protection 
given  by  s.  133,  to  all  persons  acting   in  the  execution  of  that  Act. 
{MelloTY.  Leather,  lE.&B.  619  ;  22  L.J.M.  G.  76;  Hazeldinev.  Grove, 
3  Q.  B.  9S7.) 

The  Municipal  Corporation  Act  makes  the  constable,  appointed 
imder  s.  76,  a  constable  with  all  the  privileges  belonging  to  the  office 
at  common  law;  therefore,  where  an  action  has  been  brought  against 
him  for  an  act  done  under  his  common  law  authority,  and  the  plaintiff 
has  discontinued,  he  is  entitled  to  double  costs  under  21  Jac.  I.,  c.  12, 
s.  5,  and  not  merely  to  costs  as  between  attorney  and  client  under  the 
133rd  section  of  the  5  &  6  "Will.  IV.,  c.  76 ;  {Maberly  v.  Titterton,  7 
M.  <&  W.  540;)  but  as  to  double  costs,  see  ante,  1028. 


Superannuation  FgND  in  Boeoitghs. 

By  22  &  23  Vict.  c.  32,  s.  7,  "  The  Act  passed  in  the  session  holden  n  &  12  Vict. 
in  the  eleventh  and  twelfth  years  of  her  Majesty,  chapter  fourteen, '  for   "•  1*'  "pealed, 
authorizing  a  BoroughPolice  Superannuation  Fund,'  shall  be  repealed  ; 
but  any  superannuation  created  or  applied  under  that  Act  shall  be 
transferred  to  and  form  part  of  the  superannuation  fund  to  be  created 
pr  applied  under  this  Act," 
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Sect.  8.  "  There  shall  be  deducted  from  the  pay  of  every  constable 
belonging  to  the  police  force  established  in  any  borough  under  the  Act 
of  the  session  holden  in  the  fifth  and  sixth  years  of  King  William  the 
Fourth,  chapter  seventy-six,  a  sum  after  such  yearly  rate  as  the  council 
of  the  borough  may  direct,  not  exceeding  the  rate  of  two  pounds  ten 
shillings  in  a  hundred  pounds  for  a  year,  which  sum  so  deducted,  and 
also  the  monies  accruing  from  stoppages  from  any  of  the  said  consta- 
bles during  sickness,  and  fines  imposed  on  any  of  the  said  constables 
for  misconduct,  and  from  any  portion  of  the  fines  imposed  by  any 
justice  of  the  peace  upon  drunken  persons,  or  for  assaults  upon  police 
constables,  and  from  moieties  of  fines  and  penalties  awarded  to  in- 
formers (being  police  constables)  on  summary  convictions  as  shall  be 
directed  by  such  justice  to  be  paid  for  the  benefit  of  this  fund,  and  all 
monies  arising  from  the  sale  of  worn  or  cast  clothing  supplied  for  the 
use  of  the  said  constables,  shall  from  time  to  time  be  invested  in  such 
manner  as  the  council  may  direct,  and  the  interest  and  dividends 
thereof,  or  so  much  of  the  same  as  shall  not  be  required  for  the  pur- 
poses hereinafter  mentioned,  shall  be  likewise  invested  in  the  like 
manner,  and  accumulate  so  as  to  form  a  superannuation  fund,  and  shaU. 
be  applied  from  time  to  time  for  payment  of  such  superannuation  or 
retiring  allowances  or  gratuities  as  may  be  ordered  by  the  watch 
committee,  as  hereinafter  provided  ;  and  the  council  shall  guarantee 
the  security  of  the  superannuation  fund  of  their  borough,  and  make 
good  out  of  the  borough  fund  or  the  borough  rates  any  deficiency 
which  may  arise  in  such  superannuation  fund  from  the  default  of  any 
treasurer  or  other  person  intrusted  with  the  custody  or  management 
thereof." 

Sect.  9.  "  It  shall  be  lawful  for  the  watch  committee  of  any  borough, 
with  the  approbation  of  the  council,  to  order  that  any  of  the  said 
constables  who  may  be  worn  out  or  otherwise  disabled  from  infirmity 
of  mind  or  body  be  superannuated,  and  receive  thereupon,  out  of 
the  superannuation  fund,  a  yearly  allowance,  subject  to  the  following 
conditions,  and  not  exceeding  the  following  proportions  ;  (that  is  to 
say,)  if  the  constable  has  served  with  diligence  and  fidelity  for  fifteen 
years  and  less  than  twenty  years,  an  annual  sum  not  more  than  half 
his  pay  ;  if  for  twenty  years  or  upwards,  an  annual  sum  not  more 
than  two-thirds  of  his  pay ;  provided  that  if  he  be  under  sixty  years 
of  age  it  shall  not  be  lawful  to  grant  any  such  allowance  unless  upon 
the  certificate  of  the  chief  or  head  constable  that  the  constable  to  be 
superannuated  is  incapable  from  infirmity  of  mind  or  body  to  discharge 
the  duties  of  his  office ;  provided  also,  that  if  any  constable  be  disabled, 
from  any  wound  or  injury  received  in  the  actual  execution  of  the 
duty  of  his  office,  it  shall  be  lawful  to  grant  him  any  allowance  not 
more  than  the  whole  of  his  pay ;  but  nothing  herein  cont"  ined  shall 
be  construed  to  entitle  any  constable  absolutely  to  any  suf  erannuation 
allowance,  or  to  prevent  his  being  dismissed  without  superannuation 
allowance." 

Sect.  10.  "  It  shall  be  lawful  for  the  watch  committee  of  any  borough, 
if  they  think  fit,  with  the  approbation  of  the  council,  and  upon  the 
recommendation  of  the  chief  or  head  constable,  and  upon  his  certifying 
that  any  constable  belonging  to  the  police  force  of  the  borough  who 
has  not  served  so  long  as  fifteen  years  is  incapable  from  infirmity  of 
mind  or  body  to  discharge  the  duties  of  his  office,  to  order  that  such 
constable  shall  receive  out  of  the  superannuation  fund  such  sum  in 
gross  as  a  gratuity  upon  his  retirement  as  to  the  said  watch  committee 
may  seem  proper." 

By  28  Vict.  c.  35,  s.  4,  it  is  recited  that  "  Doubts  are  entertained 

whether  the  provisions  of  '  The  Police  Act,  1859,'  relating  to  a  super- 

'  annuation  fund  for  constables  belonging  to  a  police  force  in  boroughs, 

apply  to  a  chief  or  head  constable  of  the  police  force  in  such  boroughs, 

by  reason,  amongst  other  things,  that  the  said  Act  requires  in  certain 
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cases  the  certificate  or  reoommendation  of  the  chief  or  head  constable 
before  an  allowance  can  be  made  or  a  gratuity  given  out  of  the  said 
fund  to  a  constable  or  his  widow :  and  whereas  it  is  expedient  to 
remove  the  said  doubts  :  be  it  enacted,  that  the  chief  or  head  constable 
of  the  police  force  established  in  any  borough  in  which  the  superannua- 
tion fund  is  subject  to  the  regulations  of  '  The  Police  Act,  1859,'  shall, 
from  and  after  the  date  of  the  passing  of  this  Act,  be  deemed  to  be  a 
constable  of  the  said  police  force  for  all  purposes  relating  to  and  within 
the  meaning  of  this  Act  and  all  other  Acts  regulating  such  superan- 
nuation fund  :  provided,  first,  that  in  the  case  of  the  said  chief  or  head 
constable,  or  his  wido-w,  a  resolution  of  the  watch  committee  to  the 
effect  of  the  certificate  or  recommendation  required  to  be  given  by 
the  chief  or  head  constable  under 'The  Police  Act,  1859,'  shall  be 
deemed  to  be  equivalent  to  such  certificate  or  reoommendation ; 
secondly,  that  the  period  of  service  during  which  any  chief  or  head 
constable,  either  as  such  or  as  an  inferior  member  of  the  force,  may 
have  been  subjected  to  deductions  from  his  pay  towards  such  borough 
police  superannuation  fund  as  aforesaid  shall,  in  determining  what 
allowance  or  gratuity  is  to  be  made  to  him,  be  reckoned  and  allowed 
to  such  chief  or  head  constable  ;  thirdly,  that  one  half  only  of  the 
period  of  service  (if  any)  during  which  such  chief  or  head  constable, 
either  as  such  or  as  an  inferior  member  of  the  force,  has  been  sub- 
jected to  no  such  deduction  as  aforesaid  from  his  pay  towards  suck 
superannuation  fund  as  aforesaid  shall  be  reckoned  and  allowed  to  such 
chief  or  head  constable  in  determining  what  allowance  or  gratuity  is 
to  be  made  to  him ;  fourthly,  that  where  such  chief  or  head  constable 
has  been  promoted  from  another  police  force,  whether  county  or 
borough,  to  the  borough  force  out  of  the  fund  of  which  he  claims 
superannuation,  in  such  a  case,  if  he  has  served  not  less  than  seven 
years  either  as  chief,  head,  or  other  constable  in  such  other  force,  his 
service  in  such  other  force  to  the  extent  of  one  half  thereof  shall  be 
deemed,  for  the  purposes  of  superannuation,  to  be  service  in  the 
latter  force,  and  be  reckoned  accordingly,  subject  to  the  conditions 
on  which  service  in  the  latter  force  may  be  reckoned  under  this 
section  ;  and  subject  also  to  the  qualification  that  if  at  the  time  when 
he  was  promoted  from  the  other  force  he  was  under  the  rank  of 
chief  or  head  constable,  no  part  of  his  service  in  such  other  force 
shall  be  reckoned  unless  his  promotion  took  place  on  the  recommen- 
dation of  the  chief  or  head  constable  of  the  force  from  which  he  was 
promoted." 

By  22  &  23  Vict.  c.  32,  s,  11,  "Any  fee  payable  to  any  constable 
appointed  for  any  borough,  for  the  performance  of  any  act  done  in 
the  execution  of  his  duty  as  such  constable,  shall  be  received  in 
such  manner  as  the  watch  committee,  subject  to  the  approbation  of 
the  council,  may  direct,  and  shall  be  paid  over  to  the  superannuation 
fund." 

Sect.  12.  "  If  at  any  time  the  superannuation  fund  to  be  created 
under  this  Act  for  any  borough  be  found  insufficient  to  pay  the 
allowances  granted  upon  it,  the  amount  in  which  the  fund  shall 
from  time  to  time  be  found  insufficient  shall  be  made  good  from  the 
borough  fund,  or  where  such  fund  be  inadequate  then  from  the  borough 
rates." 

Sect.  13.  "  The  superannuation  fund  created  under  this  Act  in  any 
borough  shall  vest  in  the  treasurer  of  the  borough,  and  such  trea- 
surer shall  keep  a  separate  account  of  all  sums  of  money  by  him 
received  and  paid  in  respect  of  such  superannuation  fund  or  for 
superannuations,  and  of  the  several  matters  for  which  such  sums 
have  been  received  and  paid,  and  all  provisions  concerning  the  keep- 
ing, auditing,  and  publishing,  and  otherwise  in  relation  to  the  accounts 
kept  by  such  treasurer,  under  the  said  Act  of  the  fifth  and  sixth  years 
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of  King  "William  the  Fourth,  shall  be  applied  to  the  accounts  kept 
under  this  enactment." 

Sect.  14.  "  That  a  moiety  of  any  penalty  imposed  on  summary  con- 
viction by  the  Act  of  the  eighteenth  and  nineteenth  years  of  her 
present  Majesty,  intituled '  An  Act  to  repeal  the  Act  of  the  Seventeenth 
and  Eighteenth  Years  of  the  Eeign  of  her  present  Majesty,  for  further 
regulating  the  Sale  of  Beer  and  other  Liquors  on  the  Lord's  Day,  and 
to  substitute  other  Provisions  in  lieu  thereof,'  may  be  directed  by  the 
justice  imposing  the  penalty  to  be  paid  for  the  benefit  of  the  superan- 
nuation fund  hereinbefore  mentioned  of  the  county  or  borough  accord- 
ing as  the  offence  so  punished  shall  be  committed  within  the  limits  of 
the  county  or  borough,  and  shall  be  invested  and  otherwise  dealt  with 
accordingly." 

Sect.  15.  "Allowances  heretofore  granted  to  constables,  or  which 
might  have  been  granted  to  constables  appointed  previous  to  the 
passing  of  this  Act,  under  the  said  Act  of  the  eleventh  and  twelfth 
years  of  her  Majesty,  shall  be  paid  from  the  superannuation  fund  to  be 
applicable  under  this  Act ;  and  all  constables  now  appointed  in  any 
borough  in  which  the  provisions  of  the  said  last-mentioned  Act  are  now  in 
force  shall  be  entitled  to  receive  from  the  superannuation  fund  all  such 
allowances,  payable  at  such  times,  and  with  and  under  the  same  rights 
and  conditions,  as  they  would  have  been  entitled  to  if  this  Act  had  not 


Nothing  to 
prevent  disr 


Sect.  16.  "  The  periods  of  service  during  which  constables  have  been 
subjected  to  deductions  from  their  pay  towards  a  superannuation  fund 
under  the  said  Act  of  the  eleventh  and  twelfth  years  of  her  Majesty 
shall,  in  determining  what  superannuation  allowances  may  be  granted 
to  them,  be  reckoned  and  allowed  to  such  constables,  and  in  the  case 
of  constables  permanently  appointed  in  any  borough  for  which  no 
superannuation  fund  has  been  provided,  and  from  whose  pay  no  such 
deduction  has  been  paid,  one  half  only  of  the  respective  periods  of 
service  of  such  constables  before  the  passing  of  this  Act  shall  be  reckoned 
or  allowed  to  such  constables  in  determining-  what  superannuation 
allowances  may  be  granted  under  this  Act." 

Sect.  17.  "On  the  consolidation  of  the  police  of  any  borough  with 
the  police  of  any  county,  under  the  provisions  of  the  Act  of  the  session 
holden  in  the  third  and  fourth  years  of  her  Majesty,  chapter  eighty- 
eight,  the  superannuation  allowance  previously  granted  to  any  borough 
constable  shall  be  charged  on  the  borough  fund  or  the  borough  rates 
of  the  borough,  and  the  superannuation  allowance  to  be  thereafter 
granted  to  any  borough  constable  transferred  under  such  consolidation 
shall  be  charged  upon  the  superannuation  fund  of  the  county  ;  and  in 
determining  the  amount  of  any  such  allowance  the  period  of  service 
of  any  such  constable  in  the  borough  shall  be  reckoned  as  if  the  same 
had  been  in  the  county  police  :  and  this  charge,  and  the  disposal  of 
the  borough  superannuation  fund,  shall  form  a  part  of  the  agreement 
to  be  entered  into  on  the  consolidation." 

Sect.  19.  "In  order  to  provide  the  most  meritorious  and  fit  men  to 
iill  the  superior  ranks  in  the  police,  any  constable  or  officer  promoted 
from  one  force  to  another,  either  of  a  county  or  a  borough,  who  shall 
have  served  in  his  last  force  for  a  period  of  seven  years,  shall,  for  the 
purposes  of  superannuation,  reckon  as  service  in  the  force  to  which  he 
is  promoted  one  half  of  the  period  of  his  previous  service,  provided 
that  the  promotion  be  made,  in  the  case  of  a  county  constable,  on  the 
recommendation  of  the  chief  constable,  with  the  sanction  of  the  court  of 
quarter  sessions,  and  in  the  case  of  a  borough  constable  on  the  recom- 
mendation of  the  head  constable  of  the  borough,  with  the  sanction  of 
the  council,  and  that  in  both  cases  the  service  be  formally  certified  at 
the  time  of  promotion." 

By  28  Vict.  c.  35,  s.  5,  "  Nothing  in  this  Act  contained  shall  be  con- 
strued to  entitle  absolutely  any  chief  or  head  constable  or  other  con' 
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stable,  or  his  widow,  to  any  superannuation  or  retiring  allowance  or 
gratuity,  or  to  prevent  any  such  constable  being  dismissed  without  such 
allowance  or  gratuity  :  provided  also,  that  nothing  in  this  Act  contained 
shall  diminish  or  prejudice  the  allowances  or  rights  of  any  chief  or  head 
constable  or  other  constable  given  or  reserved  by  the  fifteenth  section 
of  '  The  Police  Act,  1859.'" 

By  22  &  23  Vict.  c.  32,  s.  20,  "  The  court  of  general  or  quarter  sessions 
for  any  qounty,  and  the  watch  committee,  subject  to  the  approbation  of 
the  council  for  any  borough,  may,  upon  the  recommendation  of  the  chief 
or  head  constable,  grant  a  gratuity  out  of  the  superannuation  fund 
of  their  county  or  borough  to  the  widow  of  any  constable  who  has 
died  in  the  service,  provided  the  sum  so  granted  do  not  exceed  the 
amount  of  one  year's  pay  of  such  constable,  and  that  he  have  con- 
tributed to  the  superannuation  fund  for  a  period  of  not  less  than  three 
years." 

Sect.  21.  "None  of  the  provisions  of  this  Act  relative  to  a  police 
superannuation  fund,  or  contributions  thereto,  or  payments  thereout, 
shall  apply  to  any  county,  city,  or  borough  in  which  a  police  superan- 
nuation fund  has  at  the  time  of  the  passing  of  this  Act  been  established 
under  the  provisions  of  any  local  Act  now  in  force." 

Sec.  24.  "  The  court  of  general  or  quarter  sessions  for  any  county, 
and  the  watch  committee,  subject  to  the  approbation  of  the  council  for 
any  borough,  may,  upon  the  recommendation  of  the  chief  constable  for 
any  county  police  force,  or  of  the  superintendent  of  the  police  for  the 
said  borough,  grant  to  any  constable  in  the  said  county  or  borough,  out 
of  the  police  rate  or"  borough  fund,  a  gratuity  in  money  not  exceeding 
three  pounds,  in  respect  of  and  as  a  reward  for  any  meritorious  act 
done  by  the  said  constable  in  the  execution  of  his  duty." 
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VII.  Oltmstaftles  on  (ffiaiials  ati^  iB^abtsalile  i^iijers. 

The  3  &  4  Vict.  c.  50,  intituled  "An  Act  to  provide  for  keeping  the   3  &  4  Vict.  c.  60. 
Peace  on  Canals  and  Navigable  Elvers,"  reciting  that  robberies  and 
other  outrages  are   frequently  committed   on  canals  and   navigable 
rivers  throughout  England  and  Wales,  and  it  is  expedient  that  power 
be  given  to  appoint  constables  for  better  keeping  the  peace,  and  for  the 
prevention  and  detection  of  crime,  along  the  line  of  such  canals  and 
rivers,  and  in  the  neighbourhood  thereof,  enacts,  "That  it  shall  be  lawful  Appointment  of 
for  any  two  justices  of  the  peace,  and  for  the  watch  committee  of  any   constables  for 
incorporated  borough,  within  their  several  jurisdictions,  on  the  appli-  Jf^^^.™* 
cation  of  the  committee  or  board  of  directors  acting  in  the  management 
of  the  affairs  of  the  company  of  proprietors  of  any  canal  or  navigable 
river,  or  of  any  clerk  or  agent  of  any  such  company,  duly  authorized 
by  such  committee  or  board  of  directors,  to  appoint  so  many  persons  as 
they  shall  think  fit  from  among  those  who  shall  be  recommended  to 
them  for  that  purpose  by  such  company  of  proprietors,  clerk  or  agent, 
to  act  as  constables  on  and  along  such  canal  or  river  ;   and  every  per-   who  shall  take 
son  so  appointed  shall  take  an  oath  or  make  a  solemn  declaration  in   ^^^_  "^""^ 
the  form  or  to  the  effect  following  ;  (that  is  to  say,) 

'  7,  J.  B.,  having  been  appointed  a  constable  to  act  upon  and  along  the  [name  oath  of 
the  canal  or  navigable  river],  imder  the  provisions  of  [here  insert  the  title  of  constables, 
this  Act],  do  swear  that  I  will  well  and  truly  serve  our  sovereign  lady  the  Queen 
in  the  said  office  of  constable,  without  favour  or  affection,  malice  or  iU  will ;  and 
that  J  mil,  to  the  best  of  my  power,  cause  the  peace  to  be  Tcept,  and  prevent  all 
offences  against  the  peace  ;  and  that  while  I  continue  to  hold  tlie  said  office,  I  will, 
to  the  best  of  my  skiU  amd  knowledge,  discharge  the  duties  thereof  faithfiiUy 
according  to  laxo.  ^o  ^s?P  i"-^  ^'"^■' 
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Such  oatli  or  declaration  to  be  administered  by  any  one  sueh  justice  ; 
and  every  person  so  appointed,  and  having  taken  such  oath  or  made 
puch  declaration  as  aforesaid,  shall  have  full  power  to  act  as  constable 
for  the  preservation  of  the  peace,  and  for  the  security  of  persons  and 
property  against  felonies  and  other  unlawful  acts,  on  such  canal  or 
river,  and  the  towing  paths  and  woi-ks  belonging  thereto,  and  on  and 
within  any  railways,  tramroads,  wharfs,  quays,  locks,  docks,  landing 
places,  warehouses,  lands,  and  premises  belonging  to  any  such  com- 
pany, and  in  all  places  not  more  than  one  quarter  of  a  mUe  distant 
from  either  bank  of  such  canal  or  river,  or  from  such  railways,  and 
shall  have  all  such  powers,  protections,  and  privileges  for  the  appre- 
hending of  offenders,  as  well  by  night  as  by  day,  and  for  doing  all 
things  for  the  prevention,  discovery,  and  prosecution  of  felonies  and 
other  offences,  and  for  keeping  the  peace,  which  any  constable  duly 
appointed  has  within  his  constablewick  :  provided  always,  that  such 
power  shall  not  CKtend  to  authorize  any  such  person  to  act  as  such  con- 
stable within  the  metropolitan  police  district,  or  the  city  of  London 
and  the  liberties  thereof,  or  in  any  places  beyond  the  banks,  towing- 
paths,  and  other  the  premises  belonging  to  such  company,  as  may  be 
situate  within  any  other  city  or  any  incorporated  borough,  any  thing 
in  this  Act  contained  to  the  contrary  notwithstanding." 

Sect.  2.  "That  it  shall  be  lawful  for  any  two  justices,  or  the  watch 
committee  of  any  incorporated  borough,  to  dismiss  any  such  constable 
who  shall  act  within  their  several  jurisdictions,  or  for  the  company  of 
proprietors  of  any  such  canal  or  river  for  whiqh  any  such  constable 
shall  be  appointed,  or  for  any  clerk  or  agent  of  such  company  duly 
authorized  by  the  committee  or  boai'd  of  directors  of  such  companies, 
to  dismiss  any  such  constable  from  his  office  of  constable ;  and  upon 
evei-y  such  dismissal  all  powers,  protections,  and  privileges  belonging 
to  any  such  person  by  reason  of  such  appointment  shall  wholly  cease ; 
and  no  person  so  dismissed  shall  be  capable  of  being  again  appointed  or 
acting  as  a  constable  for  the  same  canal  or  river  without  the  consent  of 
the  authority  by  which  he  was  dismissed." 

Sect.  3.  "  That  it  shall  be  lawful  for  every  such  company  of  pro- 
prietors to  pay  to  every  such  constable,  out  of  the  monies  and  effects 
of  the  company,  such  salary  or  allowances,  and  at  such  times  and  in 
such  manner,  as  the  company  shall  think  fit.'' 

Sect.  4.  "  That  every  constable  who  shall  be  guilty  of  any  neglect  or 
breach  of  duty  in  his  office  of  constable  shall  be  liable  to  a  penalty  not 
more  than  ten  pounds,  the  amount  of  which  penalty  may  be  deducted 
from  any  salary  due  to  such  offender,  or,  in  the  discretion  of  the 
magistrate  before  whom  such  offender  shall  have  been  convicted,  such 
offender  may  be  imprisoned  in  the  gaol  or  house  of  correction  for 
the  county  or  place  in  which  such  offence  shall  have  been  committed, 
with  or  without  hard  labour,  for  any  time  not  more  than  one  calendar 
month." 

Sect.  B.  "  That  every  constable  who  shall  be  dismissed  from  or  shall 
cease  to  hold  his  office,  and  who  shall  not  forthwith  deliver  over  all 
the  clothing,  accoutrements,  appointments,  and  all  other  necessaries 
which  have  been  supplied  to  him  for  the  execution  of  his  duty,  to  such 
person  and  at  such  time  and  place  as  shall  be  directed  by  the  company 
on  whose  recommendation  he  shall  have  been  appointed,  or  by  any  clerk 
or  agent  of  such  company  duly  authorized  by  the  company  to  receive 
the  same,  shall  be  liable  to  be  imprisoned  in  any  gaol  or  house  of  cor- 
rection as  aforesaid,  with  or  without  hard  labour,  for  any  time  not 
exceeding  one  calendar  month ;  and  it  shall  be  lawful  for  any  justice  of 
the  peace  to  issue  his  warrant  to  search  for  and  seize,  to  the  use  of  such 
company,  all  the  clothing,  accoutrements,  appointments,  and  other 
necessaries  which  shall  not  be  so  delivered  over,  wherever  the  same 
may  be  found." 
Sect,  6.  "  That  every  person  who  shaU  assault  or  resist  any  constable 
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appointed  as  aforesaid  in  the  execution  of  his  duty,  or  who  shall  aid  or 
incite  any  person  so  to  assault  or  resist,  shall  for  every  such  offence  be 
liable  to  a  penalty  not  more  than  101.,  or,  in  the  discretion  of  the  magis- 
trate before  whom  he  shall  be  convicted,  may  be  imprisoned  in  any 
gaol  or  house  of  correction  as  aforesaid,  with  or  without  hard  labour, 
for  any  time  not  more  than  two  calendar  months." 

Sect.  7.  "  That  every  person  who  shall  be  found  upon  any  such  canal 
or  river,  or  in  or  upon  any  lock,  dock,  warehouse,  wharf,  quay,  or  bank 
thereof,  or  on  board  of  any  boat  or  vessel  lying  or  being  in  any  such 
canal  or  river,  or  in  any  lock  or  dock  thereunto  belonging,  having  in  his 
possession  or  under  his  control  any  tube  or  other  instrument  for  the 
purpose  of  unlawfully  obtaining  any  wine,  spirits,  or  other  liquors  or 
goods,  or  having  in  his  possession  any  skin,  bladder,  or  other  utensil  for 
the  purpose  of  unlawfully  secreting  or  carrying  away  any  such  wine, 
spirits,  or  other  liquors  or  goods,  and  any  person  who  shall  attempt 
unlawfully  to  obtain  any  such  wine,  spirit,  or  other  liquors  or  goods, 
shall  for  every  such  offence  be  liable  to  a  penalty  not  more  than  bl.,  or, 
in  the  discretion  of  the  magistrate  before  whom  he  shall  be  convicted, 
may  be  imprisoned  as  aforesaid,  with  or  without  hard  labour,  for  any 
time  not  more  than  one  calendar  month." 

Sect.  8.  "  That  every  person  who  shall  bore,  pierce,  break,  cut  open, 
or  otherwise  injure  any  cask,  box,  or  package  containing  wine,  spirits, 
or  other  liquors,  or  any  case,  box,  sack,  wrapper,  package,  or  roU  of 
goods,  on  board  of  any  boat,  vessel,  or  waggon,  or  in  or  upon  any 
warehouse,  wharf,  quay,  or  bank  of  or  belonging  to  any  such  canal  or 
river,  with  intent  feloniously  to  steal  or  otherwise  unlawfully  obtain 
or  to  injure  the  contents  or  any  part  thereof,  or  who  shall  unlawfully 
drink  or  wilfully  spill,  or  allow  to  run  to  waste,  any  such  liquors,  or  any 
part  thereof,  shall  for  every  such  offence  be  liable  to  a  penalty  not 
more  than  51.  over  and  above  the  value  of  the  goods  or  liquors  so 
taken  or  destroyed,  or,  in  the  discretion  of  the  magistrate  before  whom 
he  shall  be  convicted,  may  be  imprisoned  as  aforesaid,  with  or  with- 
out hard  labour;  for  any  time  not  more  than  one  calendar  month." 

Sect.  9.  "  That  it  shall  be  lawful  for  every  constable  appointed  as  afore- 
said, having  just  cause  to  suspect  that  any  felony,  or  any  other  offence 
contrary  to  the  provisions  of  this  Act,  has  been  or  is  about  to  be  com- 
mitted in  or  on  board  of  any  boat  or  other  vessel  lying  in  any  such 
canal  or  river,  or  any  lock  or  dock  thereunto  belonging,  to  enter  at  all 
times,  as  well  by  night  as  by  day,  into  and  upon  every  such  boat  or 
Other  vessel,  and  therein  to  take  all  necessary  measures  for  the  preven- 
tion or  detection  of  all  felonies  or  other  offences  which  he  has  just 
cause  to  suspect  to  have  been  or  to  be  about  to  be  committed,  and  to 
take  into  custody  all  persons  suspected  of  being  concerned  in  such 
felonies  or  other  offences,  and  also  to  take  charge  of  all  property  so 
suspected  to  be  stolen  or  embezzled." 

Sect,  10.  "  That  it  shall  be  la^vful  for  any  such  constable  to  take  into 
custody,  without  a  warrant,  any  loose,  idle,  and  disorderly  person  whom 
he  shall  find  disturbing  the  public  peace,  or  whom  he  shall  have  good 
cause  to  suspect  of  having  committed  or  being  about  to  commit  any 
felony,  misdemeanour,  or  breach  of  the  peace,  or  other  offence  contrary 
to  the  provisions  of  this  Act,  and  every  person  whom  he  shall  find, 
between  sunset  and  the  hour  of  eight  in  the  morning,  lying  or  loiter- 
ing in  or  upon  any  towuig'-path,  or  in  or  upon  any  wharf,  bridge,  rail- 
way, quay,  landing-place,  lock,  dock,  or  upon  the  bank  of  any  such 
canal  or  river,  and  not  giving  a  satisfactory  account  of  himself." 

Sect.  11.  "That  any  person  found  committing  any  offence  punish- 
able upon  summary  conviction  by  virtue  of  this  Act  may  be  taken  into 
custody,  without  a  warrant,  by  any  constable,  or  may  be  apprehended 
by  the  owner  of  the  property  with  respect  to  which  the  offence  shall 
be  committed,  or  by  his  servant,  or  any  person  authorized  by  him,- and 
may  be  detained  until  he  can  be  delivered  into  the  custody  of  a  con- 
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stable,  to  be  dealt  with  according  to  law ;  and  every  such  constable  may 
also  stop,  search,  and  detain  any  vessel,  boat,  cart,  or  carriage  in  or 
upon  which  there  shall  be  reason  to  suspect  that  anything  stolen  or 
iinlawfully  obtained  may  be  found,  and  also  any  person  who  may  be 
reasonbly  suspected  of  having  or  conveying  in  any  manner  anything 
stolen  or  unlawfully  obtained," 

Sect.  12.  "  That  any  person  to  whom  any  property  shall  be  offered  to 
be  sold,  pawned,  or  delivered,  if  he  shall  have  reasonable  cause  to 
suspect  that  any  such  offence  has  been  .committed  with  respect  to  such 
property,  or  that  the  same  or  any  part  thereof  has  been  stolen  or  un- 
lawfully obtained,  is  hereby  authorized,  and  if  in  his  power  is  required 
to  apprehend  and  detain,  and  as  soon  as  may  be  to  deliver  such  offender 
into  the  custody  of  a  constable,  together  with  .such  property,  to  be 
dealt  with  according  to  law." 

Sect.  13.  "  That  nothing  hereia  contained  shall  be  construed  to 
prevent  any  person  from  being  indicted  for  any  indictable  offence 
made  punishable  on  summary  conviction  by  this  Act,  or  to  prevent 
any  person  from  being  liable  under  any  other  Act  or  Acts  to  any  other 
higher  penalty  or  punishment  than  is  provided  for  such  offence  by 
this  Act,  so  nevertheless  that  no  person  be  punished  twice  for  the 
same  offence," 

Sect.  14.  "That  any  two  justices  of  the  peace  within  their  several 
jurisdictions  shall  be  empowered  summarily  to  convict  any  person 
chai-ged  with  any  offence  against  this  Act,  on  the  oath  of  one  or  more 
witnesses,  or  by  confession  of  such  person,  and  to  award  the  penalty  or 
punishment  herein  provided  for  such  offence." 

Sect.  15.  "  That  in  every  case  of  the  adjudication  of  a  pecuniary 
penalty  uuder  this  Act,  and  non-payment  thereof,  it  shall  be  lawful  for 
the  justices  before  whom  any  offender  shall  have  been  convicted  to 
commit  such  offender  to  any  gaol  or  house  of  correction  within  his 
jurisdiction  for  a  term  not  more  than  one  calendar  month,  where  the 
sum  to  be  paid  shall  not  exceed  five  pounds,  and  in  any  case  not  more 
than  two  calendar  months,  the  imprisonment  to  cease  on  payment  of 
the  penalty  and  the  costs  for  the  recovery  thereof ;  or  instead  of  im- 
prisonment it  shall  be  lawful  for  the  justices,  by  warrant  under  their 
hands  and  seals,  to  order  sxich  penalty,  with  the  reasonable  costs  and 
charges  of  the  conviction,  to  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  the  offender  "  (a). 

Sect.  16.  "That  any  justice  of  the  peace  before  whom  any  person 
shall  be  summarily  convicted  for  any  offence  against  this  Act  may 
cause  the  conviction  to  be  drawn  up  on  paper  or  parchment  in  the 
following  form  of  words,  or  to  the  like  effect ;  that  is  to  say, 

'  County,  City,  or  Borough  \     BE  it  remembered,  that  on  the  day  of 

of  ,  to  wit.       f  ,  in  the  year  of  our  Lord  ,  in 

the  covmty  of  ,  A.  E.is  convicted  before  us,  J.  P.,  and  J.  J.  P.,  two  of 

her  Majesty's  justices  of  the  peace  for  the  said  county,  for  that  he,  the  said  A.  E. 
did  [here  specify  the  offence,  and  the  time  and  place  ■when  and  where  the  same 
was  committed,  as  the  case  may  be],  and  we  do  adjudge  that  the  said  A.  E.  shaU 
for  the  said  offence  forfeit  t!ie  sum  of  ,  and  shall  pay  the  same  im- 

mediately [or  shall  pay  the  same  on  or  before  the  day  of  ,] 

to  0.  D.,  to  be  by  him  applied  according  to  the  directions  of  the  statute  in  that 
case  made  and  provided.  Given  under  our  hands  the  day  and  year  first  above 
mentioned.  J.  P.  and  J.  J,  P.'  " 

Sect  17.  "  That  no  conviction  for  any  offence  against  this  Act  shall 
be  quashed  for  want  of  form,  or  be  removed  by  certiorari  or  otherwise 
into  any  of  her  Majesty's  superior  courts  of  record  ;  and  that  no 
warrant  of  commitment  shall  be  held  void  by  reason  of  any  defect 
therein,  provided  it  be  therein  alleged  that  it  is  founded  on  a  conviction, 


(a)  See  tit.  "  Warrants." 


VII.] 
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and  there  be  a  good  and  valid  conviction  to  sustain  the  same  ;  and  that 
where  any  distress  shall  be  made  for  levying  any  money  by  virtue  of 
this  Act  the  distress  itself  shall  not  be  deemed  unlawful,  nor  the  party 
making  the  same  be  deemed  a  trespasser,  on  account  of  any  defect  or 
want  of  form  in  the  summons,  conviction,  warrant  of  distress  or  other 
proceedings  relating  thereto,  nor  shall  the  party  distraining  be  deemed 
a  trespasser  from  the  beginning  on  account  of  any  irregularity  after- 
wards committed  by  him,  but  the  person  aggrieved  by  such  irregularity 
may  recover  full  satisfaction  for  the  special  damage  (if  any)  in  an  action 
upon  the  case." 

Sect.  18.  "  And  for  the  protection  of  persons  acting  in  the  execution 
of  this  Act,  be  it  enacted,  that  all  actions  and  prosecutions  to  be  com- 
menced against  any  person  for  anything  done  in  pursuance  of  this  Act 
shall  be  laid  and  tried  in  the  county  where  the  fact  was  committed,  and 
shall  be  commenced  within  six  calendar  months  after  the  fact  com- 
mitted, and  not  otherwise  ;  and  notice  in  writing  of  siich  cause  of 
action  shall  be  given  to  the  defendant  one  calendar  mouth  at  the  least 
before  the  commencement  of  the  action ;  and  in  any  such  action  the 
defendant  may  plead  the  general  issue,  and  give  this  Act  and  the 
special  matter  in  evidence,  at  any  trial  to  be  had  thereupon  ;  and  no 
plaintiif  shall  recover  in  any  such  action  if  tender  of  sufficient  amends 
shall  have  been  made  before  such  action  brought,  or  if  a  sufficient  sum 
of  money  shall  have  been  paid  into  court  after  such  action  brought  by 
or  on  behalf  of  the  defendant ;  and  if  a  verdict  shall  pass  for  the  defen- 
dant, or  the  plaintiflF  shall  become  non-suit,  or  discontinue  any  such 
action,  after  issue  joined,  or  if  upon  demun-er  or  otherwise  judgment 
shall  be  given  against  the  plaintiff,  the  defendant  shall  recover  his  full 
costs  as  between  attorney  and  client,  and  have  the  like  remedy  for  the 
same  as  any  defendant  hath  by  law  in  other  cases ;  and  though  a  verdict 
shall  be  given  for  the  plaintiff  in  any  such  action,  such  plaintiff  shall 
not  have  costs  against  the  defendant,  unless  the  judge  before  whom  the 
trial  is  had  shall  certify  his  approbation  of  the  action  and  of  the  verdict 
obtained  thereupon  "  {a). 

Sect.  19.  "That  in  every  case  of  summary  conviction  before  any 
justices  of  the  peace  under  this  Act,  in  which  the  penalty  adjudged  to 
be  paid  shall  be  more  than  three  pounds,  any  person  who  shall  think 
himself  aggrieved  by  the  conviction  may  appeal  to  the  justices  of  the 
peace  at  the  next  general  or  quarter  sessions  of  the  peace  to  be  holden 
for  the  county,  riding  or  division  wherein  the  cause  of  complaint  shall 
have  arisen  ;  provided  that  such  person,  at  the  time  of  the  conviction 
or  within  forty-eight  hours  thereaftei-,  shall  enter  into  a  recognizance, 
with  two  sufficient  sureties,  conditioned  personally  to  appear  at  the 
said  sessions  to  try  such  appeal,  and  to  abide  the  further  judgment  of 
the  justices  at  such  sessions  assembled,  and  to  pay  such  costs  as  shall  be 
by  the  last-mentioned  justices  awarded  ;  and  it  shall  be  lawful  for  the 
justices  by  whom  such  conviction  shall  have  «been  made  to  bind  over 
the  witnesses  who  shall  have  been  examined  in  sufficient  recognizances 
to  attend  and  be  examined  at  the  hearing  of  such  appeal ;  and  that 
every  such  witness,  on  producing  a  certificate  of  his  being  so  bound 
under  the  hand  of  the  justices,  shall  be  allowed  compensation  for  his 
time,  trouble  and  expenses  in  attending  the  appeal,  which  compensa- 
tion shall  be  paid  in  the  first  instance  by  the  treasurer  of  the  county 
or  riding,  in  like  manner  as  in  cases  of  misdemeanour,  under  the 
provisions  of  an  Act  passed  in  the  seventh  year  of  the  reign  of  King 
George  the  Fourth,  intituled  '  An  Act  for  improving  the  Administra- 
tion of  Criminal  Justice  in  England  ;'  and  in  case  the  appeal  shall  be 
dismissed,  and  the  order  of  conviction  affirmed,  the  reasonable  expenses 
of  all  such  witnesses  attending  as  aforesaid,  to  be  ascertained  by  the 
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court,  shall  be  re-paid  to  the  treasurer  of  the  county  or  riding  by  the 
appellant," 

Sect.  20.  "  That  all  the  powers  hereby  vested  in  any  oompany  of  pro- 
pi'ietora  of  any  such  canal  or  navigable  river  may  be  exercised  by  the 
directors  or  committee  of  management,  or  other  body  of  persons,  under 
whatever  style  or  name  they  may  be  known,  duly  authorized  according 
to  the  constitution  of  such  oompany  to  manage  the  affairs  of  such  com- 
pany respectively  ;  and  if  there  shall  be  no  such  body,  or  more  than 
one  such  body,  so  that  it  may  be  doubtful  by  whom  the  said  powers 
ought  to  be  exercised,  then  by  such  body  of  persons  as  shall  be  ap- 
pointed for  that  purpose  by  the  proprietors  at  any  general  or  special 
meeting  of  the  proprietors  convened  for  that  purpose,  with  the  like 
forms  and  notices  as  are  required  by  law  in  each  case  respectively  with 
regard  to  such  meetings." 


(1.)  Appointment    Qounty  of 

of  special  petty 

sessions  far 

naming  parlsli 

constables. 


VIII.  dFortns. 

\     At  a  petty  sessions  of  ]i^r  Majesty's  justices  of  tM  pwce 
to  viit,  J  for  the  said  county  of  ,  holden  at  ,  on  the 

day  of  ,  A,  D.  18 — ,  in  and  for  the  divisimt  of  ,  in  the  said 

Qounty !  We,  the  justices  present  at  the  said  petty  sessions,  do  herehy  appoint  the 
day  of  ,at  the  how  of  of  the  clock  in  the  forenoon 

of  that  day,  at  ,  for  the  justices  of  the  peace  for  the  said  county 

usuaUy  OiCting  for  the  said  division  of  ,  to  hold  a  special  petty  sessions 

of  the  peace  in  and  far  the  said  division  of  ,for  the  appointment  of 

constables  for  the  parishes  and  places  in  the  said  division,  pursuomt  to  the  provi- 
sions of  am.  Act  of  Parliament  made  and  parsed  in  the  sixth  year  of  the  reign  of 
her  Majesty  Qmen  Victoria,  intituled  "  An  Act  for  the  Appoiutment  and,  Pay- 
ment of  Parish  Constables,"    Given  under  ow  hands  and  s(als,  at 
in,  tlifi  said:  county,  this  day  of  ,  IS-— . 


(2.)  Justices' 
precept  to  over- 
seers, under  5  & 
6  Vict.  c.  109, 
S.2  {ante,  1004). 


County  of  )      To  the  overseers  of  the  poor  of  the  parish  of 

to  wit.  J  in  the  county  of 

IHf  pursuance  of  an  Act  of  Parliament  made  and  passed  in  the  sixth  year  of 
the  reign  of  her  Majesty  Queen  Victoria,  intituled  "An  Act  for  the  Appoint- 
ment and  Payment  of  Parish  Constables,"  We,  and  ,  two 
of  her  Majesty's  justices  of  thepeace  in  and  for  the  said  county,  acting  in  a/ndfor 
thx  division  of  ,  in  the  said  county,  do  hereby  require  you  to 
wmTcc  out  a/fid  return  before  the  twenty-fourth  day  of  Ma/rch  next  ensuing  the  date 
hereof,  a  list  in  writing  of  [20]  (a)  men,  being  a  cowpetent  number  within  your 
pamsh  qualified  an4  licAle  to  serve  as  constables  for  the  same.  And  we  do  hereby 
also  give  you  notice  that  a  special  petty  sessions  of  the  peace  will  be  holden  by  the 
justices  of  the  peace  acting  in  and  for  the  said  division,  on  the  d^y  of 
next,  at  ,  for  the  appointment  of  parochial  constables  ; 
when  you  are  required  to  attend  and  verify  the  said  list  so  to  be  returned  by  you, 
and  to  answer  on  oath  such  questions  touching  the  same  as  shaU  be  put  to  you  m' 
either  of  yau  by  the  justices  then  present,  Given  under  our  hands  the 
day  of  February,  i..  d.  IS"—. 

{  Justices,  &c< 


(3)  Order  of 
special  sessions 
for  the  union  of 
parislies  or  extra 


Gofwnty  of  )     AT  a  special  petty  sessions  of  the  peace  of  her  Majesty's 

to  wit,  Ijmtices  of  the  peace  w  and  for  the  county  of  , 

acting  in  and  for  (As  division  of  ,  in  the  scM  covnty,  holden 


(a)  It  would  seem  from  sect.  3  {ante,  1004),  that  the  justices  must  fix  the 
number  of  men  in  their  precept. 
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»*  in  and  for  the  said  division  on  the  B.  Fovms. 

d«'y  of  ,  in  the  year  18 — ,  and  then  and  there  dwly  convened  for  the   

purpose  of  making  an  order,  if  thought  esepedient,  for  imUimg  the  pansh  of  parochial  places. 
to  the  parish  of  adjoining  thereto  [or  for  anneximg  the    ^  ^  *  T'?'anfe 

extra-parochial  place  of  to  the  parish  of  adjoining  thereto,}    1003.)'   '   '        ' 

for  the  purposes  and  in  pursuance  of  an  Act  made  and  passed  in  the  sixth  yea/r 
of  the  reign  of  her  Majesty  Queen  Victoria,  intituled,  <fcc. ;  We,  the  undersigned 
Justices,  convened  as~aforesaid  at  the  said  special  petty  sessions  of  the  peace  holden 
/or  the  purpose  aforesaid,  {of  which  due  notice  has  been  given  to  every  justice 
usually  actvng  within  the  said  dvoision,)  thinking  it  expedient  that  the  pa/rish  of 
should  he  united  to  the  parish  of        '  adjoining  thereto,  for  the 

purposes  of  the  said  Act,  do  in  pursuance  of  the  power  ivnd  authority  vested  in  us 
by  the  said  Act  hereby  order,  that  the  pansh  of  ,  in  the  said  division 

shall  be  united  to  the  parish  of  adjoining  thereto,  for  the  pu/iposes 

of  the  Act  made  and  passed  in  the  sixth  yea/r  of  the  reign  of  her  Majesty 
Queen  Victoria,  imtitided  "An  Act  for  the  Appointment  and  Payment  of 
Parish  Constfthles."  Oivert  tinder  ourharnds  md  seals  at  the  said  special  smions 
the  clay  and  yea/r  above  written, 

I  Justices,  &e. 


Xante,  1005). 


Ooumty  of  I     AT  a  special  petty  sessions  of  her  Majesty's  justices  of  the   (*)  Choice  of 

to  wit.      ^     _   i  peace  in  and  for  the  oomty  of  ,  acting  in  and  for   P™™  raprtawes 

the  division  of  im  the  said  county,  holden  at  ,  in  and  for 

the  said  di/insion  on  the  day  of  ,  A.  D.  18 — ,  for 

the  appointment  of  parochial  constables,  of  which  spcaial  petty  sessions  due  notiee 
has  been  given  to  every  justice  usually  acting  in  the  said  division  ;  We  the  u/nder- 
signed  justices  present  at  the  said  special  petty  sessions,  in  pursuance  of  an  Act  of 
Parliament  'made  a/nd  passed  in  tlte  sixth  year  of  the  reign  of  her  Majesty  Queen 
Victoria,  intituled  "  An  Act,  &c.,"  do  choose  from  the  list  of  persons  returned  to 
us  by  the  overseers  of  tlie  poor  of  the  parish  of  in  the  said  division 

,  and  by  us  duly  allowed,  the  foUowvng  persons  to  act  as  constables 
within  the  said  pamsh  dm-ing  the  yea/r  now  next  following,  and  until  other  eon- 
stables  shall  be  chosen  and  sworn  to  act  in  their  stead  as  constailes  for  such  pamsh, 
such  number  of  persons  being  deemed  by  us  the  said  justices  necessary  (luming 
rega/rd  to  the  extent  a/nd  population  of  the  said  pa/rish)  to  act  as  constailes  as 
aforesaid,  that  is  to  say — 


Jlfame. 

Besidence. 

Galling, 

Given  under  ou/r  ha/nds  and 
day  and  yeav  above  written. 


seeds  at  the  speeial  petty  sessions  aforesa/id,  on  the 


County  of  >      To  ,  of  the  parish  of  ,  in  the  county 

to  wit.  S  of 

WHERE  A  S  at  a  speeial  petty  sessions  of  her  Majesty^s  justices  of  the  peace  in 
and  for  the  opunty  of  ,  acting  in  and  for  the  division  of 

,  held  this  day  at  ,  in  a/nd  for  the  said  division,  for  t^e 

appointment  of  parochial  constables,  you  the  said  ,  resident  within  ^e 

parish  of  ,  in  the  said  county,  and  in  other  respects  duly  qualified,  were 

duly  clwsen  to  act  as  a  constable  for  the  said  parish  of  during  the  year 

now  next  following,  and  until  another  person  shall  be  chosen  and  sworn  to  act  in 
your  stead  as  a  constable  for  such  parish :  This  is  therefore  to  require  you  person- 
ally to  appear  before  us  at  ,  vn  the  said  division,  on  the 
day  of  ,  A.  D.  18 — ,  at  the  hour  of  in  the  fore- 
noon, in  order  that  we  may  cause  to  be  admdmstered  to  you  the  oath  rei 


(5.)  Sammons  to 
constable  to  be 
sworn  in  {ante, 
1006). 
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8.  Forms,     the  statute  in  such  case  made  and  provided  to  he  taken  by  you  far  the  due  execution 

_    of  your  said  office  as  constable.      And  Jiereim  fail  not.     Given  under  our  hands 

and  seals  at  the  special  petty  sessions  aforesaid,  this  day  of  ,18 — . 

f  Justices,  tic. 


(*■)  ^™ji'?We's        I,  A.  B.,of  C,  do  swear  that  Twill  well  and  truly  serve  our  sovereign  lady  the 
Vict  c  109  ^         Qtieen  in  the  office  of  constable  for  the  parish  of  ,  for  the  year  now  next 

s.  12,  ante,  1006.)  following,  or  until  another  be  sworn  in  my  stead,  according  to  the  best  of  my  shill 
and  knowledge.    So  help  me  Ood. 

As  to  the  oath  taken  by  local  constables,  see  ante,  1077. 


(7.)  Informaiion 
agaiust  constable 
refusing  to  be 
sworn  Qinte, 
1007.) 


County  of  }      BE  it  remembered,  that  on  the  day  of  , 

to  wit.  J  A.  D.  18  —  ,  at  the  parish  of  ,  in  the  county  of 

,  A.  B.,  of  the  parish  of  ,  in  the  county  of  ,  in 

his  proper  person  cometh  before  me  ,  Esquire,  one  of  her  Majesty's  justices 

of  the  peace  in  and  for  the  said  county,  andgivethmethe  said  justice  to  vnderstamd 
and  be  informed,  that  ,  of  ,  being  a  person  quaUfied  and  liable  to 

serve  as  constable  for  the  said  parish,  and  wlio  had  been  chosen  by  the  justices  at  a 
special  petty  sessions  holden  for  that  pwrpose  on  ,at  ,  in  the 

said  county,  to  serve  the  office  of  constable  for  the  said  parish  of  ,  for 

the  year  then  next  following,  and  having  been  duly  summoned  to  be  sworn,  and  to 
talce  upon  him  the  said  office,  did  refuse  [or  without  reasonable  cause  allowed  by 
the  justices,  neglectj  to  attend  and  to  be  sworn  as  constable  of  the  said  parish  of 
,  or  to  find  a  qualified  substitute  to  be  sworn  in  his  stead,  contrary  to  the 
form  of  the  statute  in  thai  case  made  and  provided  ;  whereby  and  by  force  of  the 
said  statute  the  said  has  become  liable,  upon  conviction  of  the  said 

offence  before  two  justices,  to  forfeit  and  pay  a  sum  of  money  not  more  than  ten 
pounds,  to  be  applied  according  to  the  said  statute.  The  said  A.  B.  therefore 
prayeth  that  the  said  may  be  summoned  to  answer  the  said  information 

and  make  his  defence  thereto. 

Exhibited  before  me,  the  day   \    j  p 
omd  year  above  written        J      '     ' 


(8,)  Justices' 
orders  for  fees 
and  allowances 
to  constables 
{ante,  1012). 


County  of  1      AT  the  petty  sessions  of  the  peace  of  her  Majesty's  jus- 

division.  5  tices  of  the  peace  for  the  county  of  holden  at 

,  on  tlie  day  of  ,  A.  d.  18 — ,  in  and  for  the 

division  of  in  the  said  county :   We,  the  justices  present  at  the  said 

petty  sessions,  do  hereby  order  the  overseers  of  the  parish  of  ,  in  the 

same  division,  to  pay  out  of  any  monies  in  their  hands  collected  for  the  relief  of 
the  poor  to  ,  one  of  the  constables  appointed  for  the  said  parish  under 

the  provisions  of  an  Act,  S(C.,  the  sum  of  being  the  arru>uwt  of  fees  and 

allowances  for  the  performance  by  him  of  the  duties  hereunder  specified,  and 
payable  in  respect  of  the  said  parish,  according  to  the  table  of  fees  and  allowances 
duly  settled  by  the  justices  of  the  said  county,  at  ,  on  the  day 

of  ,  then  and  there  assembled  in  quarter  sessions,  and  allowed  by  one  of 

her  Majesty's  principal  secretaries  of  state,  and  for  which  duties  the  payment  is 
not  by  law  charged  upon  the  county  rates. 


Duties  performed. 

Fees. 

Qiven  under  our  hands  and  seals  at 
day  of  ,  18 — . 


,  in  the  said  county,-  this 


S.  VIII.] 

County  of 
to  wit. 


CTonstafiles. 
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)      AT  the  speciaZ  petty  sensions  of  the  peace  of  her  Majesty's 
^justices  of  tlie  peace  for  the  county  of  ,  hdlden  at 

,  on  the  day  of  ,  A.  d.  18 — ,  in  and  for  th^  division  of  (9.)  Appointment 

,  in  the  said  county,  for  the  appointment  of  constables  under  a  certain  Act   of  pa^id  constables 
of  Parliament,  made  and  passed,  <bc. :    Whereas  by  a  resoVuUon  of  the  inhabitants    '     "'      ^" 
m  vestry  of  the  parish  of  ,  in  the  said  county  and  division,  assembled  on 

t^c  day  of  ,  for  the  purpose  of  making  a  retwm  of  men 

qualified  and  liable  to  serve  as  constables  for  the  said  parish  of  ,  for  the 

year  then  next  following,  and  which  resolution  hath  been  duly  sent  unto  us,  together 
with  the  said  return,  it  appears  that  the  said  vestry  have  resolved  that 
paid  constables  shall  be  appointed  for  their  parish,  and  liave  resolved  and  agreed 
that  the  salary  of  shall  be  paid  to  every  such  constable :  Now  we,  the 

justices  present  at  the  said  special  petty  sessions  of  the  peace,  being  satisfied  with 
the  amount  of  salary  so  agreed  to  be  paid,  do  hereby  appoint  the  men  whose  names 
are  inserted  in  the  schedule  hereunder  written,  being  the  number  agreed  to  by  the 
said  resolution,  to  act  as  constables  for  the  said  parish  of  ,  until  they 

respectively  shall  resign,  or  be  dismissed  for  misconduct  hy  the  justices  of  the  said 
division  in  petty  sessions  assembled,  or  until  the  vestry  of  the  said  parish  shall 
rescind  the  resolution  for  their  appointment  at  any  meeting  of  such  vestry  holden 
for  making  return  of  men  qualified  and  liable  to  serve  as  constables  in  the  parish 
of  as  aforesaid. 

The  Schedule  of  Paid  Constables. 


Name 

Residence. 

Calling. 

Given  under  our  hands  and  seals,  at 
day  of  •     J  A.  T>.  18 — . 


,  in  the  said  county,  this 


County  of  )      AT  a  petty  sessions  of  the  peace  of  her  Majesty's  justices 

to  wit.  )  of  the  peace  for  the  county  of  ,  holden  on 

the  day  of  ,  at  ,  a.  d.  18—,  in  and  for  the  divi- 

sion of  ,  in  the  said  county  :   Whereas  A.  B.,  of  ,  in  the 

parish  of  ,  in  the  said  county,  hath  at  a  special  petty  sessions  of  the 

peace  holden  at  [as  in  the  previous  form],  been  duly  appointed  a  paid  constable  to 
act  for  the  said  parish:  And  whereas  [here  state  the  nature  of  the  misconduct, 
and  the  evidence  in  support  of  it.]  Now  we,  the  justices  present  at  the  said 
petty  sessions,  having  examined  into  the  facts  hereinbefore  mentioned,  and  the 
evidence  in  svipyort  of  them,  do  hereby  adjudge  the  said  to  he  guilty  of 

the  misconduct  in  his  said  office,  so  alleged  against  him,  and  do  hereby  dismiss  the 
said  from  the  office  of  paid  constable  for  the  parish  of  ,  in 

the  said  division  for  such  misconduct.     Given  under  our  liands  and  seals,  at 
,  in  the  said  county,  this  day  of  ,  A.  D.  1 8 — . 


(10.)  Dismissalof 
paid  constable 
[ante,  1008). 


[venue.}    THE  ju/rms  for  our  Lady  the  Queen,  upon  their  oath  present, 

that  A.  0.,  late  of  ,  in  the  township  of  ,  in  the  said  county, 

yeoman,  on  the  day  of  ,  in  the  year  of  the  reign 

of  our  Lady  the  now  Queen  Victoria,  and  long  before,  and  always  after  until  the 
day  of  taking  this  inquisition,  was  and  still  is  an  inhcMtant  and  residing  within 
the  township  of  aforesaid,  in  the  county  aforesaid,  and  a  fit  and  able 

person  to  serve  the  office  of  constable  for  the  said  township;  and  he  the  said  A.  0., 
on  the  day  and  year  aforesaid,  in  the  township  and  county  aforesaid,  at  the  court 
leet  of  0.  H.,  lord  of  the  man^r  of  aforesaid,  holden  before  I.  K., 

gentleman,  steward  of  the  said  court,  was  elected  and  chosen,  according  to  the 
ancient  custom  of  choosing  constables  for  the  said  township,  for  one  year  from 
tlience  next  following,  to  do  and  execute  all  and  singular  those  things  which  belong 


{VI.)  Indictment 
agamst  a  petty 
constable  for  not 
taking  the  office 
after  being  cfacseu 
at  a  court  leet 
{ante,  1007). 


1086 
8.  Forms. 


fflongtaJleg. 


[S.  VIII. 


to  the  offiee  of  eomtahU  [or  otherwise  according  to  the  custom  for  choosing  con- 
stables] ;  and  that  the  said  A.  0.  afterwards,  to  vdt,  on  the  day  and  year  afore- 
said, at  the  tovmship  amd  county  aforesaid,  had  dme  notice  given  to  him  hy  A .  B., 
hmjiff  of  the  aforesaid  manor,  of  his  beimg  so  elected  and  chosen  constaMe  as 
aforesaid,  and  then  and  tliere  was  hy  him  the  said  A .  B.  required  to  a/ppem- 
before  Jj  P,,  esquire,  then  and  there  and  yet  being  one  of  her  Majesty's  justices 
assigned  to  Tceep  the  peace  in  and  for  the  said  county,  and  also  to  hear  and  deter- 
viiine  divers  felonies,  trespasses,  and  other  misdemeanours  in  the  said  county 
committed,  on  the  sa/id  day  of  ,  in  the  year  aforesaid,  to 

take  his  oath  for  the  due  execution  of  the  said  oj?ECfl  of  constable  for  the  said  tovm- 
ship, according  to  the  duty  of  that  office;  nevertheless  the  said  A.  0.,  not  rega/rd- 
ing  his  duty  in  that  behalf,  but  cont/riming  and  intending  wholly  to  neglect  to  serve 
the  said  office  of  constable,  after  the  said  A.  O.  was  so  elected  and  chosen  into  tlie 
said  office  as  aforesaid,  to  wit,  on  the  day  and  yea/r  last  aforesaid,  amd  ComlinuaM/^ 
afttnewrdi  until  the  day  of  taking  this  inquisiiion,  at  the  township  aforesaid,  in 
the  eoUnty  aforesaid,  unlawfully  and  contem/ptmusly  did  neglect  and  refuse, 
amd  still  doth  neglect  and  refuse,  to  take  his  said  oath  for  the  due  executing  the  ■ 
scuid  office  of  Constable,  and  in  anywise  to  execute  the  same  office,  to  the  great 
hindrance  of  justme,  in  contempt  of  our  said  Lady  the  Queen,  and  to  the  einl 
estampU  of  all  others,  and  against  the  peace  of  our  said  Lady  the  Quern,,  her 
crown  and  dignity. 


(12.)  ThB  like, 
where  defendant 
was  elected  at  a 
vestry. 


[yenue.]    TSE  jwro^s  for  our  Lady  the  Queen  upon  their  oath  present, 

that  O.  D.,  late  of  the  parish  of  ,  in  the  county  of  ,  labourer, 

on  the  day  of  ,  in  the  year  of  the  rdgn  of  our 

Lady  the  now  Queen  Victoria,  and  long  before,  was  and  still  is  an  inhahUcmt  and 
resiant  within  the  parish  aforesaid,  in  the  county  aforesaid,  and  a  fit  and  ahle 
person  to  execute  the  office  of  constable  for  the  said  parish  ;  and  that  the  said 
0.  D.,  on  tlie  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  cownty  afore- 
said, at  a  vestry  then  and  there  duly  holden  in  and  for  the  said  pa/Hsh,  at  the 
vestry  room  of  and  in  the  parish  church  of  the  said  parish  there  situate,  lawfully, 
in  due  manner  and  form,  and  according  to  the  custom  of  the  said  parish,  wds 
elected  and  chosen  by  the  mew  inhabiting  and  resiant  within  the  same  parish,  to  be 
one  of  the  constables  of  and  for  the  said  parish,  for  one  year  from  thence  next 
following,  to  do  and  execute  all  and  singular  those  things  which  belong  to  the  office 
of  constable  ;  and  that  the  said  C.  1).  afterwa/rds,  to  wit,  on  the  day  and  yeo/r 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  had  due  notice  thereof, 
and  then  and  there  was  required  to  appear  before  A .  B.,  esquire,  then  and  yet 
being  one  of  the  justices  of  our  said  Lady  the  Queen  in  and  for  the  county  afore-' 
said,  and  also  to  hear  am,d  determine  divers  felonies,  trespasses,  and  other  misdeeds 
coTrmhitted  in  the  Said  county,  on,  <i;c.,  in  the  yea/r  aforesaid,  to  take  his  odth  for 
the  due  execution  of  the  said  office  of  constable  for  the  sdid  parish,  according  to 
the  duty  of  that  office  ;  Nevertheless,  the  said  O.  D,,  not  regarding  Ms  duty  in  thai 
behalf,  but  contriving  and  intending  the  due  execution  of  justice  to  hinder  and 
prevent,  afterwa/rds,  to  wit,  on  the  do/ij  Wnd  year  aforesaid,  with  force  and 
a/rms,  at  the  pa/rish  aforeiaid,  in  the  county  aforesaid,  nnlawfully,  wilfully, 
obstinately  amd  Contemptuously  did  refuse,  and  from  thence  coniinuaUy  until  the 
day  of  taking  this  inquisition,  unlawfully,  wilfiMy,  obstinately  and  contemptuously 
hath  refused,  and  still  doth  fefuse,  to  take  his  said  oath  for  the  due  execution  of 
the  said  office  of  constable,  or  in  anywise  to  take  upon  himself  or  execute  the  said 
office  ;  contra/ry  to  his  duty  in  that  behalf,  in  manifest  contempt  of  ou/r  said  Lady 
the  Queen  and  her  laws,  amd  against  the  peace  of  our  Lady  the  Queen,  her  crown 
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[29  Viot.  c.  35,  31  &  82  Vict,  o,  80.] 
I.  Interpretation  of  Tenm,  1087. 
II.  Extent  of  Act,  1088. 

III.  Visiting  Surgeons,  1088. 

IV.  Inspector  of  Sospitdl,  1088. 
v.   Certified  Hospitals,  1088. 

VI.  Periodical  Medical  Exaininations,tl089. 
VII.  Detention  in  Hospital,  1090. 
VIII.  Refusal  to  he  Examined,  ^a.,  1091. 
IX.  Duration  of  Order,  1092. 

X.  Relief  from  Examination,  1093. 
XI.  Penalties  for  Harbouring  Prostitides  Jiaving  Disease, 

1093. 
XII.  Proeedure,  ^c,  1093, 
XIII,  Forms,  1096. 


1.  Interpre- 

t&tion  of 

Terms. 


I.  Sntetpt:rtat(on  of  Cwms. 

i^  OR  the  better  prevention  of  contagious  diseases  at  certain  military 
and  naval  stations,  the  29  Vict.  c.  35  was  passed,  and  enacted — 

Sect.  2.  "  In  this  Act —  Interpretation  of 

"  The  term  '  contagious  disease '  means  venereal  disease,  including  *8™s- 

gonorrhoea : 
"  The  term  '  police '  means  metropolitan  police  or  other  police  or 
constabulary  authorised  to  act  in  any  part  of  any  place  to  which 
this  Act  applies  ; 
"  The  term  '  superintendent '  includes  inspector : 
"  The  term  '  chief  medical  oflBcer '  means  the  principal  physician  or 
surgeon  for  the  time  being  attached  to  or  doing  duty  at  a  hospital, 
or  the  house  surgeon  or  resident  surgeon  of  the  hospital : 
"The  term  'justice'  means  a  justice  of  the  peace  having  jurisdiction 
in  the  county,  borough,  or  place  where  the  matter  requiring  the 
cognizance  of  a  justice  arises,  or  In  any  part  of  any  place  to  which 
this  Act  applies : 
"  The  term  'two  Justices '  means  two  or  more  justices  assembled  and 
acting  together,  and  includes  any  police  or  stipendiary  magistrate 
or  other  justice  having  by  law  for  any  purpose  the  powers  of 
two  justices." 
Sect.  3.  "  This  Act  shall  commence  from  and  immediately  aftef  the  Act  to  commence 
thirtieth  day  of  September,  one  thousand  eight  hundred  and  sixty^siii,  ^^^^  aTdtheii 
and  on  the  commencement  of  this  Act,   'The  Contagious  Diseases  iT&isViet. 
Prevention  Act.  1864,'  shall  ceaae  to  operate ;  but  the  discontinuance  9-  *''  f«^em 
of  that  Act  by  this  Act  shall  not  affect  the  validity  or  invalidity  of  except7*c. 
anything  done  or  suffered  before  the  commencement  of  this  Act ;  and 
that  discontinuance  or  anything  in  this  Act  Shall  not  apply  to  or  in 
respect  of  any  offence,  act,  or  thing  committed  Of  done   or  Ottiitted 
before  the  Commencement  of  this  Act;  and  every  such  offence,  act,  or 
thing  shall  after  and  notwithstanding  the  commencement  of  this  Act 
have  the  same   consequences  and    effect  in  all    respects  as  if  _ '  The 
Contagious  Diseases  Prevention  Act,  1864,'  had  not  been  discontinued. 
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"  Every  order  of  a  justice  under  the  said  Act  shall  remain  in  force  as 
if  this  Act  had  not  been  passed." 

"  Every  hospital  certified  under  the  said  Act  shall  continue  to  be  a 
certified  hospital,  for  the  purposes  of  this  Act,  for  three  months  after 
the  commencement  of  this  Act,  unless  before  the  expiration  of  that 
time  the  certificate  is  withdrawn  or  the  hospital  is  certified  under  this 
Act ;  and  every  hospital  certified  under  this  Act  shall  be  deemed  a 
certified  hospital  for  the  purposes  of  the  said  Act,  as  long  as  the  opera- 
tion thereof  continues  for  any  purpose  under  this  Act." 


Act  to  extend 
only  to  places  in 
Schedule. 


II.  3Eitentof  Ect. 

By  the  29  Vict.  c.  35,  s.4,  "  The  places  to  which  this  Act  applies  shall 
be  the  places  mentioned  in  the  first  schedule  to  this  Act,  the  limits  of 
which  places  shall  for  the  purposes  of  this  Act  be  such  as  are  defined  in 
that  schedule." 


Appointment  of 
visiting  surgeons 
and  assistants. 


III.  Uisittng  Surgeons. 

The  admu-alty  or  secretary  of  state  for  war  may  appoint  a  visiting 
surgeon  and  an  assistant,  and  (29  Vict.  c.  35,  s.  6,)  "  A  notice  of  the 
appointment  of  every  such  visiting  surgeon  and  of  every  such  assistant 
shall  be  published  in  the  London  or  Dublin  Gazette  according  as  the 
place  for  which  he  is  appointed  is  in  England  or  in  Ireland. 

"  A  copy  of  the  Gazette  containing  such  a  notice  shall  be  conclusive 
evidence  of  the  appointment." 


Appointment  of 
inspector  and 
assistant  in- 
spector of  certi- 
fied hospitals. 


TV,  inspector  of  l^ospttals. 

An  inspector  of  hospitals  may  be  appointed  by  the  admiralty  or 
secretary  of  state  for  war,  and  (29  Vict.  c.  35,  s.  7,)  "  A  notice  of  the 
appointment  of  every  such  inspector  and  of  every  such  assistant  shall 
be  published  in  the  London  Gazette. 

"  A  copy  of  the  Gazette  containing  such  a  notice  shall  be  conclusive 
evidence  of  the  appointment." 


Power  to 
Admiralty,  &o., 
to  provide  hos- 
pitals, and  certify 
them. 


Certificate  and 
declaration  of 
withdrawal  to  be 


Power  to  make 
regulations  for 
certified 
hospital:;. 


V.  (Hertifiei  ?^ospitals. 

By  the  29  Vict.  o.35,  s.  8,  "  The  admiralty  or  the  secretary  of  state  for 
war  may  from  time  to  time  provide  any  buildings  or  parts  of  buildings 
as  hospitals  for  the  purposes  of  this  Act,  and  any  building  or  part  of 
a  building  so  provided  and  certified  in  writing  by  the  admiralty  or 
secretary  of  state  for  war  (as  the  case  may  be)  to  be  so  provided  shall 
be  deemed  a  certified  hospital  under  this  Act." 

Sect.  13.  "Every  certificate  and  every  declaration  of  withdrawal  of 
a  certificate  relative  to  any  hospital  under  this  Act  shall  be  published 
in  the  London  or  Dublin  Gazette  according  as  the  hospital  to  which 
the  certificate  or  declaration  relates  is  in  England  or  in  Ireland. 

"  A  copy  of  the  Gazette  containing  any  such  certificate  or  declaration 
shall  be  conclusive  evidence  of  such  certificate  or  declaration. 

"  Every  certificate  proved  to  have  been  made  shall  be  presumed  to 
be  in  force  imtil  the  withdrawal  thereof  is  proved." 

Sect.  14.  "  The  managers  or  persons  having  the  control  or  manage- 
ment of  each  certified  hospital  shall  make  regulations  for  tke  manage- 
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ment   and  government  of  the   hospital,  as   far  as  regards  women   6.  Periodical 
authorized  by  this  Act  to  be  detained  therein  for  medical  treatment,  or       Medical 
being  therein  under  medical  treatment  for  a  contagious  disease,  such      Examina- 
regulations  not  being  inconsistent  with  the  provisions  of  this  Act,  and         tions. 

may  from  time    to   time  alter  any  such    regulations;  but  all  such   

regulations,  and  all  alterations  thereof,  shall  be  subject  to  the  approval 
in  writing  of  the  admiralty  or  the  secretary  of  state  for  war. 

"A  printed  copy  of  regulations  purporting  to  be  regulations  of  a  A  printed  copy 
certified  hospital  so  approved,  such  copy  being  signed  by  the  inspector  »'  regraiatioua  to 
of  certified  hospitals,  or  the  chief  medical  officer  of  the  hospital,  shall  ''«°"1™'»- 
be  evidence  of  the  regulations  of  the  hospital,  and  of  the  due  making 
and  approval  thereof,  for  the  purposes  of  this  Act." 


VI.  ^etiotiical  iWeiitcal  iSxaminattons. 

By  the  29  Vict.  c.  35,  s.  15,  "  Where  an  information  on  oath  is  laid 
before  a  justice  by  a  superintendent  of  police,  charging  to  the  effect 
that  the  informant  has  good  cause  to  believe  that  a  woman  therein 
named  is  a  common  prostitute,  and  either  is  resident  within  the  limits 
of  any  place  to  which  this  Act  applies,  or  being  resident  within  five 
miles  of  those  limits,  has,  within  fourteen  days  before  the  laying  of  the 
information,  been  within  those  limits  for  the  purpose  of  prostitution, 
the  justice  may,  if  he  thinks  fit,  issue  a  notice  thereof  addressed  to  such 
woman,  which  notice  the  superintendent  of  police  shall  cause  to  be 
served  on  her: 

"  Provided  that  nothing  in  this  Act  contained  shall  apply  or  extend, 
in  the  case  of  Woolwich,  to  any  woman  who  is  not  resident  within  one 
of  the  parishes  of  Woolwich,  Plumstead,  or  Charlton." 
Sect.  16.  "  In  either  of  the  following  cases,  namely, — 
"  If  the  woman  on  whom  such  a  notice  is  served  appears  herself,  or 
some  persoii  on  her  behalf,  at  the  time  and  place  appointed  in  the 
notice,  or  at  some  other  time  and  place  appointed  by  adjourn- 
ment ; — 
"  If  she  does  not  so  appear,  and  it  is  shown  (on  oath)  to  the  justice 
present  that  the  notice  was  served  on  her  a  reasonable  time  before 
the  time  appointed  for  her  appearance,  or  that  reasonable  notice  of 
such  adjournment  was  given  to  her  (as  the  case  may  be), 
"  The  justice  present,  on  oath  being  made  before  him  substantiating  the 
matter  of  the  information  to  his  satisfaction,  may,  if  he  thinks  fit,  order 
that  the  woman  be  subject  to  a  periodical  medical  examination  by  the 
visiting  surgeon  for  any  period  not  exceeding  one  year,  for  the  purpose 
of  ascertaining  at  the  time  of  each  such  examination  whether  she  is 
afiected  with  a  contagious  disease ;  and  thereupon  she  shall  be  subject 
to  such  a  periodical  medical  examination,  and  the  order  shall  be  a 
sufficient  warrant  for  the  visiting  surgeon  to  conduct  such  examination 
accordingly. 

"  The  order  shall  specify  the  time  and  place  at  which  the  woman 
shall  attend  for  the  first  examination. 

"  The  superintendent  of  police  shall  cause  a  copy  of  the  order  to  be 
served  on  the  woman." 

Sect.  17.  "Any  woman,  in  any  place  to  which  this  Act  applies,  may 
voluntarily,  by  a  submission  in  writing  signed  by  her  in  the  presence 
of  and  attested  by  the  superintendent  of  police,  subject  herself  to  a 
periodical  medical  examination  under  this  Act  for  any  period  not 
exceeding  one  year." 

Sect.  18.  "  For  each  of  the  places  to  which  this  Act  applies,  either 
the  admiralty  or  the  secretary  of  state  for  war  (but  not  both  for  any 
one  place)  may  from  time  to  time  make  regulations  respecting  the 
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times  and  places  of  medical  examinations  under  this  Act  at  that  place, 
and  generally  respecting  the  arrangements  for  the  conduct  there  of 
those  examinations ;  and  a  copy  of  all  such  regulations  from  time  to 
time  in  force  for  each  place  shall  be  sent  by  the  admiralty  or  the 
secretary  of  state  for  -war  (as  the  case  may  be)  to  the  clerk  of  the  peace, 
town  clerk,  (if  any,)  clerk  of  the  justices,  visiting  surgeon,  and  superin- 
tendent of  police." 

Sect.  19.  "The  visiting  surgeon,  having  regard  to  the  regulations 
aforesaid  and  to  the  circumstances  of  each  case,  shall  at  the  first 
examination  of  each  woman  examined  by  him,  and  afterwards  from 
time  to  time  as  occasion  requires,  prescribe  the  times  and  places  at 
which  she  is  required  to  attend  again  for  examination ;  and  he  shall 
from  time  to  time  give  or  cause  to  be  given  to  each  such  woman  notice 
in  writing  of  the  times  and  places  so  prescribed." 


Certificate  of 
visiting  surgeon. 


Placing  in  certi- 
fied hospital  for 
treatment. 


Detention  in 
hospital. 


Power  to  transfer 
to  another 
certiiiGd 
hospital. 


vii.  iBetentton  m  ^^ospital. 

By  29  Vict.  c.  35,  s.  20,  "  If  on  any  such  examination  the  woman 
examined  is  found  to  be  affected  with  a  contagious  disease,  she  shall 
thereupon  be  liable  to  be  detained  in  a  certified  hospital  subject  and 
according  to  the  provisions  of  this  Act,  and  the  visiting  surgeon  shall 
sign  a  certificate  to  the  effect  that  she  is  affected  with  a  contagious 
disease,  naming  the  certified  hospital  in  which  she  is  to  be  placed ;  and 
he  shall  sign  that  certificate  in  triplicate,  and  shaU  cause  one  of  the 
originals  to  be  delivered  to  the  woman  and  the  others  to  the  super- 
intendent of  police." 

Sect  21.  "  Any  woman  to  whom  any  such  certificate  of  the  visiting 
surgeon  relates  may,  if  she  thinks  fit,  proceed  to  the  certified  hospital 
named  in  that  certificate,  and  place  herself  there  for  medical  treatment, 
but  if  after  the  certificate  is  delivered  to  her  she  neglects  or  refuses  to 
do  so,  the  superintendent  of  police,  or  a  constable  acting  under  his 
orders,  shall  apprehend  her,  and  convey  her  with  all  practicable  speed 
to  that  hospital,  and  place  her  there  for  medical  treatment,  and  the  cer- 
tificate of  the  visiting  surgeon  shall  be  a  sufficient  authority  to  him  for 
so  doing. 

"  The  reception  of  a  woman  in  a  certified  hospital  by  the  managers  or 
persons  having  the  control  or  management  thereof  shall  be  deemed  to 
be  an  undertaking  by  them  to  provide  for  her  care  and  treatment, 
lodging,  clothing,  and  food,  during  her  detention  in  the  hospital." 

Sect.  22.  "  Where  a  woman  certified  by  the  visiting  surgeon  to  be 
affected  with  a  contagious  disease  places  herself,  or  is  placed  as  aforesaid, 
in  a  certified  hospital  for  medical  treatment,  she  shall  be  detained  there 
for  that  purpose  by  the  chief  medical  officer  of  the  hospital  until  dis- 
charged by  him  by  writing  under  his  hand. 

"  The  certificate  of  the  visiting  surgeon,  one  of  the  three  originals 
whereof  shall  be  delivered  by  the  superintendent  of  police  to  the  chief 
medical  officer,  shall,  when  so  delivered,  be  sufficient  aiithority  for  such 
detention." 

Sect.  23.  "  The  inspector  of  certified  hospitals  may,  if  in  any  case  it 
seems  to  him  expedient,  by  order  in  writing  signed  by  him,  direct  the 
transfer  of  any  woman  detained  in  a  certified  hospital  for  medical  treat- 
ment from  that  certified  hospital  to  another  named  in  the  order. 

"Every  such  order  shall  be  made  in  triplicate,  and  one  of  the 
originals  shall  be  delivered  to  the  woman  and  the  others  to  the  super- 
intendent of  police. 

"  Every  such  order  shall  be  sufficient  authority  for  the  superintendent 
of  police  or  any  person  acting  under  his  orders  to  transfer  the  woman 
to  whom  it  relates  from  the  one  hospital  to  the  other,  and  to  place  her 
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there  for  medical  treatment ;  and  she  shall  be  detained  there  for  that  8.  Refusal  to 
purpose  by  the  chief  medical  officer  of  the  hospital  uutil  discharged  by  be  examined, 
him  by  writing  under  his  hand.  <&<!■ 

"  The  order  of  the  inspector  of  certified  hospitals,  one  of  the  originals   

whereof  shall  be  delivered  by  the  superintendent  of  police  to  the  chief 
medical  ofiicer  of  the  hospital  to  which  the  transfer  is  made,  shall  when 
so  delivered  be  sufficient  authority  for  such  detention." 

Sect.  24.  "  Provided  always,  that  any  woman  shall  not  be  detained  Limitation  of 
under  any  one  certificate  for  a  longer  time  than  three  months,  unless  ^^'i^ntioii. 
the  chief  medical  officer  of  the  hospital  in  which  she  is  detained,  and 
the  inspector  of  certified  hospitals,  or  the  visiting  surgeon  for  the  place 
whence  she  came  or  was  brought,  conjointly  certify  that  her  further 
detention  for  medical  treatment  is  requisite  ;  (which  certificate  shall  be 
in  duplicate,  and  one  of  the  originals  thereof  shall  be  delivered  to  the 
woman ;)  and  in  that  case  she  may  be  further  detained  in  the  hospital 
in  which  she  is  at  the  expiration  of  the  said  period  of  three  months  by 
the  chief  medical  officer  until  discharged  by  him  by  writing  under  his 
hand  ;  but  so  that  any  woman  be  not  detained  under  any  one  certificate 
for  a  longer  time  in  the  whole  than  six  months." 

Sect.  25.  "  If  any  woman  detained  in  any  hospital  considers  herself  power  for 
entitled  to  be  discharged  therefrom,  and  the  chief  medical  officer  of  the  woman  detained 
hospital  refuses  to  discharge  her,  such  woman  shall,  on  her  request,  be  justire  for" 
conveyed  before  a  justice,  who,  if  he  is  satisfied  upon  reasonable  evidence  discharge, 
that  she  is  free  from  a  contagious  disease,  shall  discharge  her  from  such 
hospital,  and  such  order  of  discharge  shall  have  the  same  eflect  as  the 
discharge  of  the  chief  medical  officer." 

Sect.  26.  "  Every  woman  conveyed  or  transferred  under  this  Act  to  a  During  oonvey- 
certified  hospital  shall,  while  being  so  conveyed  or  transferred  thither,  ance  to  certified 
and  also  while  detained  there,  be  deemed  to  be  legally  in  the  ciistody  of  woman  deemed 
the  person  conveying,  transferring  or  detaining  her,  notwithstanding  to  be  in  legal 
that  she  is  for  that  purpose  removed  out  of  one  into  or  through  another  ™stody. 
jurisdiction,  or  is  detained  in  a  jurisdiction  other  than  that  in  which  the 
certificate  of  the  visiting  surgeon  was  made." 

Sect.  27.  "  Every  woman  shall,  on  her  discharge  from  the  hospital.  Expenses  of 
be  sent  to  the  place  of  her  residence,  if  she  so  desires,  without  expense  woman's  return 
to  herself."  ^'"^'■ 


VIII.  liJefusal  to  tie  iSiaminec,  &c. 

By  29  Vict.  c.  35,  s.  28,  "In  the  following  cases,  namely, —  Punishment  of 

"  If  any  woman  subjected  by  order  of  a  justice  under  this  Act  to  women  for 
periodical  medical  examination  at  any  time  temporarily  absents  exainined°&c? 
herself  in  order  to  avoid  submitting  herself  to  such  examination  on 
any  occasion  on  which  she  ought  so  to  submit  herself,  or  refuses  or 
wilfully  neglects  to  submit  herself  to  such  examination  on  any  such 
occasion ; 
"  If  any  woman  authorized  by  this  Act  to  be  detained  in  a  certified 
hospital  for  medical  treatment  quits  the  hospital  without  being  dis- 
charged therefrom  by  the  chief  medical  oificer  thereof  by  writing 
under  his  hand  ;  (the  proof  whereof  shall  lie  on  the  accused  ;) 
"  If  any  woman  authorized  by  this  Act  to  be  detained  in  a  certified 
hospital  for  medical  treatment,  or  any  woman  being  in  a  certified 
hospital  under  medical  treatment  for  a  contagious  disease,  refuses 
or  wilfully  neglects  while  in  the  hospital  to  conform  to  the  regula- 
tions thei'eof  approved  under  this  Act ; 
"  Then  and  iu  every  such  case  such  woman  shall  be  guilty  of  an  offence 
against  this  Act,  and  on  summary  conviction  shall  be  liable  to  imprison- 
ment, with  or  without  hard  labour,  in  the  case  of  a  first  offence  for  any 
term  not  exceeding  one  month,  and  in  the  case  of  a  second  or  any  subse- 
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quent  offence  for  any  term  not  exceeding  three  months  ;  and  in  the  case 
of  the  offence  of  quitting  the  hospital  without  being  discharged  as 
aforesaid  the  woman  may  be  taken  into  custody  without  warrant  by 
any  constable." 

Sect.  29.  "  If  any  woman  is  convicted  of  and  imprisoned  for  the 
offence  of  absenting  herself  or  of  refusing  or  neglecting  to  submit  her- 
self to  examination  as  aforesaid,  the  order  subjecting  her  to  periodical 
medical  examination  shall  be  in  force  after  and  notwithstanding  her 
imprisonment,  unless  the  surgeon  or  other  medical  officer  of  the  prison, 
or  a  visiting  surgeon  appointed  under  this  Act,  at  the  time  of  her  dis- 
charge from  imprisonment,  certifies  in  writing  to  the  effect  that  she  is 
then  free  from  a  contagious  disease,  (the  proof  of  which  certificate  shall 
lie  on  her,)  and  in  that  case  the  order  subjecting  her  to  periodical 
medical  examination  shall,  on  her  discharge  from  imprisonment,  cease 
to  operate." 

Sect.  30.  "  If  any  woman  is  convicted  of  and  imprisoned  for  the 
offence  of  quitting  a  hospital  without  being  discharged,  or  of  refusing 
or.  neglecting  while  in  a  hospital  to  conform  to  the  regulations 
thereof  as  aforesaid,  the  certificate  of  the  visiting  surgeon  under  which 
she  was  detained  in  the  hospital  shall  continue  in  force,  and  on  the 
expiration  of  her  term  of  imprisonment  she  shall  be  sent  back  from  the 
prison  to  that  certified  hospital,  and  shall  (notwithstanding  anything  in 
this  Act)  be  detained  there  under  that  certificate  as  if  it  were  given  on 
the  day  of  the  expiration  of  her  term  of  imprisonment,  unless  the 
suigeon  or  other  medical  officer  of  the  prison,  or  a  visiting  surgeon  ap- 
pointed under  this  Act,  at  the  time  of  her  discharge  from  imprison- 
ment, certifies  in  writing  to  the  effect  that  she  is  then  free  from  a  con- 
tagious disease,  (the  pi'oof  of  which  certificate  shall  lie  on  her,)  and  in 
that  case  the  certificate  under  which  she  was  detained,  and  the  order 
subjecting- her  to  periodical  medical  examination,  shall,  on  her  discharge 
from  imprisonment,  cease  to  operate." 

Sect.  31.  "If  on  any  woman  leaving  a  certified  hospital  a  notice  in 
writing  is  given  to  her  by  the  chief  medical  officer  of  the  hospital  to 
the  effect  that  she  is  still  affected  with  a  contagious  disease,  and  she  is 
afterwards  in  any  place  for  the  purpose  of  prostitution  without  having 
previously  received  from  a  visiting  surgeon  appointed  under  this  Act  a 
certificate  in  writing  endorsed  6n  the  notice  or  on  a  copy  thereof  certi- 
fied by  the  chief  medical  officer  of  the  hospital  (proof  of  which  certifi- 
cate shall  lie  on  her)  to  the  effect  that  she  is  then  free  from  a  contagious 
disease,  she  shall  be  guilty  of  an  offence  against  this  Act,  and  on  sum- 
mary conviction  before  two  justices  shall  be  liable  to  be  imprisoned, 
with  or  without  hard  labour,  in  the  case  of  a  first  offence  for  any  teim 
not  exceeding  one  month,  and  in  the  case  of  a  second  or  any  subse- 
quent offence  for  any  term  not  exceeding  three  months." 


IX.  IBuratton  of  ©rirw. 

Order  to  operate        By  29  Vict.c.  35,  s.  32,  "Every  order  under  this  Act  subjecting  a 

whenever  woman  -woman  to  periodical  medical  examination  shall  be  in  operation  and  en- 

pla'o'o  where""  ^"'^  forceable,  in  manner  in  this  Act  provided,  as  long  as  and  whenever 

order  made,  &c.     from  time  to  time  the  woman  to  whom  it  relates  is  resident  within  the 

limits  of  the  plafie  to  which  this  Act  applies  wherein  the  order  was 

made,  or  within  five  miles  of  those  limits,  but  not  in  any  case  for  a 

longer  period  than  one  year ;  and  where  the  chief  medical  officer  of  a 

certified  hospital,  on  the  discharge  by  him  of  any  woman  from  the 

hospital,  certifies  that  she  is  free  from  a  contagious  disease,  (proof  of 

which  certificate  shall  lie  on  her,)  the  order  subjecting  her  to  periodical 

medical  examination  shall  thereupon  cease  to  operate." 
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By  29  Vict.  c.  35,  s.  33,  "  If  any  -woman  subjected  to  a  periodical 
medical  examination  under  this  Act  (either  on  her  own  submission  or 
under  the  order  of  a  justice)  desiring  to  be  relieved  therefrom,  and  not 
being  under  detention  in  a  certified  hospital,  makes  application  in 
writing  in  that  behalf  to  a  justice,  the  justice  shall  appoint  by  notice 
in  writing  a  time  and  place  for  the  hearing  of  the  application,  and  shall 
cause  the  notice  to  be  delivered  to  the  applicant,  and  a  copy  of  the 
application  and  of  the  notice  to  be  delivered  to  the  superintendent  of 
police." 

Sect.  34.  "  If  on  the  hearing  of  the  application  it  is  shown,  to  the 
satisfaction  of  a  justice,  that  the  applicant  has  ceased  to  be  a  common 
prostitute,  or  if  the  applicant,  with  the  approval  of  the  justice,  enters 
into  a  recognizance,  with  or  without  sureties,  as  to  the  justice  seems 
meet,  for  her  good  behaviour  during  three  months  thereafter,  the 
justice  shall  order  that  she  be  relieved  from  periodical  medical  exami- 
nation." 

Sect.  35.  "  Every  such  recognizance  shall  be  deemed  to  be  forfeited 
if  at  any  time  during  the  term  for  which  it  is  entered  into  the  woman 
to  whom  it  relates  is  (within  the  limits  of  any  place  to  which  this  Act 
applies)  in  any  public  thoroughfare,  street,  or  place  for  the  purpose  of 
■prostitution,  or  otherwise  (within  those  limits)  conducts  herself  as  a 
common  prostitute." 
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12.  Pro- 
cedure, &a. 


Application  for 
relief  from 
examination. 


Order  for  relief 
from  examination 
on  discontinuance 
of  prostitution, 
&c. 


Forfeiture  of 
recogniaance  by 
return  to  prosti- 
tution. 


XI.  penalties  for  iJ^atJourms,  $iu 

By  29  Vict.  c.  35,  s.  36,  "If  any  person,  being  the  owner  or  occu-  Penalties  for  per- 
pier  of  any  house,  room  or  place  within  the  limits  of  any  place  to  which  ?>i'*™g  prostitute 
this  Act  applies,  or  being  a  manager  or  assistant  in  the  management  dSease'to'r^ort' 
thereof,  having  reasonable  cause  to  believe  any  woman  to  be  a  common  to  any  house, 
prostitute  and  to  be  affected  with  a  contagious   disease,  induces   or  ^yon""^  ^"'^*'" 
suffers  her  to  resort  to  or  be  in  that  house,  room  or  place  for  the  pur- 
pose of  prostitution,  he  shall  be  guilty  of  an  offence  against  this  Act, 
and  on  summary  conviction  thereof  before  two  justices  shall  be  liable 
to  a  penalty  not  exceeding  twenty  pounds,  or,  at  the  discretion  of  the 
justices,  to  be  imprisoned  for  any  "term  not  exceeding  six  months,  with 
or  without  hard  labour  : 

"  Provided  that  a  conviction  under  this  enactment  shall  not  exempt 
the  offender  from  any  penal  or  other  consequences  to  which  he  may  be 
liable  for  keeping  or  being  concerned  in  keeping  a  bawdy-house  or 
disorderly  house,  or  for  the  nuisance  thereby  occasioned." 


xii.  ^rocetiuw,  $ct. 

By  29  Vict.  c.  35,  s.  37,  "  All  proceedings  under  this  Act  before  and  Application  of 
by  justices  shall  be  had  in  England  according  to  the  provisions  of  the  J^^f  ^/^d  14&  15 
Act  of  the  session  of  the  eleventh  and  twelfth  years  of  her  Majesty,  yict!  c.  03,  to 
(chapter  forty-three,)  "  to  facilitate  the  performance  of  the  duties  of  tliis  Act. 
justice's  of  the  peace  out  of  sessions  within  England  and  Wales  with 
respect  to  summary  convictions  and  orders,"  and  in  Ireland  according 
to  the  provisions  of  the  petty  sessions  (Ireland)  Act,  1851,  as  far  as 
those  provisions  respectively  are  not  inconsistent  with  any  provision 
of  this  Act,  and  save  that  the  room  or  place  in  which  a  justice  sits  to 
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12.  Pro- 
cedure, dbc. 


Forms  in  second 
schedule  to  be 
used. 


Instruments  may 
be  in  print,  &C. 


Presumption  as 
to  signatures  of 
justices,  &c. 


(!tontastoti8  Jiiseases. 


[S.  XII. 


Mode  of  eerrlce. 


Limitation  of 
actions,  &c. 


inquire  into  the  truth  of  the  statements  contained  in  any  information 
or  application  under  this  Act  against  or  by  a  -woman  shall  not,  unless 
the  woman  so  desires,  be  deemed  an  open  court  for  that  purpose  ;  and, 
unless  the  woman  otherwise  desires,  the  justice  may,  in  his  discretion, 
order  that  no  person  have  access  to  or  be  or  remain  in  that  room  with- 
out his  consent  or  permission." 

Sect.  38.  "  The  forms  of  certificates,  orders,  and  other  instruments 
given  in  the  second  schedule  to  this  Act,  or  forms  to  the  like  effect, 
with  such  variations  and  additions  as  circumstances  require,  may  be 
used  for  the  purposes  therein  indicated  and  according  to  the  directions 
therein  contained,  and  instruments  in  those  forms  shall  (as  regards  the 
form  thereof)  be  valid  and  sufficient." 

Sect.  39.  "  Any  certificate,  order,  notice  or  other  instrument  made  or 
issued  for  the  purposes  of  this  Act  may  be  partly  in  print  and  partly 
in  writing." 

Sect.  40.  "In  any  proceeding  under  this  Act  any  notice,  order, 
certificate,  copy  of  regulations  or  other  instrument  purporting  to  be 
signed  by  a  justice,  superintendent  of  police,  visiting  surgeon,  assistant 
visiting  surgeon,  surgeon  or  other  medical  officer  of  a  prison,  chief 
medical  officer  of  a  certified  hospital,  or  the  inspector  or  an  assistant 
inspector  of  certified  hospitals,  or  by  any  person  in  her  Majesty's 
service  or  in  that  of  the  admiralty,  shall  on  production  be  received  in 
evidence,  and  shall  be  presumed  to  have  been  duly  signed  by  the  person, 
and  in  the  character  by  whom  and  in  which  it  purports  to  be  signed, 
until  the  contrary  is  shown." 

Sect.  41.  "Every  notice,  order,  or  other  instrument  by  this  Act  re- 
quired to  be  served  on  a  woman  shall  be  served  by  delivery  thereof  to 
some  person  for  her  at  her  usual  place  of  abode,  or  by  delivery  thereof 
to  her  personally." 

Sect.  42.  "  Any  action  or  prosecution  against  any  person  for  any- 
thing done  in  pursuance  or  execution  or  intended  execution  of  this  Act 
shall  be  laid  and  tried  in  the  county  where  the  thing  was  done,  and 
shall  be  commenced  within  three  months  after  the  thing  done,  and  not 
otherwise. 

"  Notice  in  writing  of  every  such  action  and  of  the  cause  thereof  shall 
be  given  to  the  intended  defendant  one  month  at  least  before  the  com- 
mencement of  the  action. 

"  In  any  such  action  the  defendant  may  plead  generally  that  the  Act 
complained  of  was  done  in  pursuance  or  execution  or  intended  execu- 
tion of  this  Act,  and  give  this  Act  and  the  special  matter  in  evidence 
at  any  trial  to  be  had  thereupon. 

"  The  plaintiff  shall  not  recover  if  tender  of  sufficient  amends  is  made 
before  action  brought  or  if  a  sufficient  sum  of  money  is  paid  into  court 
after  action  brought,  by  or  on  behalf  of  the  defendant. 

"  If  a  verdict  passes  for  the  defendant,  or  the  plaintiff  becomes  non- 
suit, or  discontinues  the  action  after  issue  joined,  or  if,  on  demurrer  or 
otherwise,  judgment  is  given  against  the  plaintiff,  the  defendant  shall 
recover  his  full  costs  as  between  attorney  and  client,  and  shall  have  the 
like  remedy  for  the  same  as  any  defendant  has  by  law  for  costs  in  other 
cases. 

"Though  a  verdict  is  given  for  the  plaintiff,  he  shall  not  have  costs 
against  the  defendant  unless  the  judge  before  whom  the  trial  is  had 
certifies  his  approbation  of  the  action." 

By  31  &  32  Vict.  c.  80,  "  It  is  enacted  that  in  the  application  of  the 
provisions  of  the  above  Act  to  Ireland,  the  term  '  superintendent '  men- 
tioned in  the  second  section,  shall  include  '  head  constable,'  or  any 
other  constable  duly  authorized  by  the  inspector-general  of  the  royal 
constabulary  acting  under  the  statutes  for  the  time  being  in  force 
relating  to  the  royal  constabulary  force  in  Ireland,  to  carry  into  effect 
the  provisions  of  the  said  Act.  And  that  this  Act  be  read  and  con- 
strued as  part  of  the  above  Act." 


(Eotttagious  l^iseases. 
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Schedule. 


SCHEDULE. 


Fames  of  Places. 


Limits  of  I'laces. 


Portsmouth 


Plymouth  and  Devonport 


Woolwich 
Chatham 


Sheerness 
Aldershot 


Windsor 


The  Limits  of  the  Municipal  Borough  of  Ports- 
mouth, and  of  the  Eesidue  of  the  Island  of 
Portsea,  and  of  the  Parish  of  Alverstoke,  and  of 
the  Township  of  Landport. 
The  Limits  of  the  following  Places ;  namely, — 

The  Municipal  Borough  of  Plymouth. 

The  Parliamentary  Borough  of  Devonport. 

The  Parish  of  Laira. 

The  Tithing  of   Pennycross  or  Western 
Peveril. 

The  Tithing  of  Compton  Gifford. 

Torpoint  in  the  County  of  Cornwall,  within 
the  distance  of  Half  a  Mile  from  the 
Ferry  Gate. 
The  Limits  of  the  Parishes  of  Woolwich,  Plum- 
stead,  and  Charlton. 
The  Limits  of  the  following  Parishes ;  namely, — 

Chatham, 

GiUingham, 

St.  Nicholas,  Rochester, 

St.  Margaret,  Eoehester, 

The  Precincts,  Eoehester, 

Brompton, 

New  Brompton, 

Strood,  and 

Frindsbury, 
and  of  the  Hamlet  of  Grange,  otherwise  Grench. 
The  Limits  of  the  Parish  of  Minster,  and  of  the 

Township  of  Queenborough. 
The  Limits  of  the  following  Parishes ;  namely, — 

Purbright,  \ 

Ash, 

Compton, 

Pepper  Harrow, 

Primley, 

Puttenham, 

Seal,  and 

Tongham, 

Els,tead, 

Farnham, 

Bisley, 

Aldershot, 

Yateley, 

Crondall, 

Dogmersfield, 

Winchfield, 

Hartley  Wintney, 

Cove, 

Eversley, 

Farnborough, 

Binstead, 

Bentley, 

Sandhurst,  in  the  County  of  Berks. 
The  Limits  of  the  following  Parishes ;  namely, — 

New  Windsor, 

Old  Windsor, 

Olewer, 

Eton,  in  the  County  of  Bucks. 


in  the  County  oi 
Surrey. 


in  the  County  of 
Hants. 


J 


in  the  County  o£ 
Berks. 
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Schedule. 

Names  ol  Places. 

Limits  of  Places. 

Colchester 

The  Limits  of  the  following  Parishes  or  Eccle- 

siastical Districts ;  namely, — 

All  Saints, 

St.  Botolph, 

St.  Giles, 

St.  James, 

St.  John, 

St.  Leonard, 

St.  Martin, 

St.  Mary  at  the  Walls, 

St.  Mary  Magdalen, 

St.  Nicholas, 

St.  Peter, 

St.  Eunwald, 

The  Holy  Trinity. 

Shomcliffe      . 

The  Limits  of  the  following  Parishes;  namely,— 

Cheriton, 

Hythe, 

Follistone. 

The  Curragh  . 

The  Limits  of  the  following  Parishes;  namely, — 

Kildare, 

Ballysax, 

Great  Conwell, 

Morristown-beller. 

Cork       .... 

The  Limits  of  the  Borough  of  Cork  for  Municipal 

Purposes. 
The  Limits  of  the  Town  of  Queenstown  for  the 

Queenstown    . 

Purposes  of  Town  Improvement. 

(1.)  Gazette 
notice  of  appoint- 
iDents. 


(2.)  Certificate 
for  hospital 
provided  by 
admiralty,  &c. 


XIII.  jFoms. 

London,  18     . 

THE  Lords  Commissioners  of  the  A  dmiralty  have  [or  the  Secretary  of  State  for 
War  has]  appointed  H.  S.  to  he  visiting  surgeon  [or  assistant  visiting  surgeon]  for 
\Pmismoufh,  or  tlie  Lords  Commissioners  of  the  Admiralty  and  the  Secretary  of 
Statefor  War  have  appointed  P.  T.  to  he  inspector  (or  assistant  inspector)  of  certi- 
fied hospitals']  under  The  Contagious  Diseases  Act,  1866. 


The  Contagious  Diseases  Act,  1866. 

IN  pursuance  of  the  above-mentioned  Act,  it  is  hereby  certified  by  the  Commis- 
sioners for  executing  the  Office  of  Lord  High  Admiral  of  the  United  Kingdom  [or  by 
her  Majesty's  Prindpal  Secretary  of  State  intrusted  mth  the  seals  of  the  war 
department],  tliat  the  foUowing  building  [or  pavt  of  a  building],  namely,  [here 
describe  generally  the  building  or  part  of  building,]  has  been  provided  by  the 
said  Lords  Commissioners  \ov  Secretary  of  State]  as  a  hospital  for  the  purposes  of 
t'l:  id  Act. 
Dated  this  day  of  18     . 

£y  order  of  the  Lords  Commissioners  of  the  Admiralty. 

(Signed)        C.  P., 

Secretary  of  the  Admiralty. 
[Or 
£y  order  of  the  Secretary  of  Statefor  War. 

(^Signed)        E.  L., 

Undcr-Seeretovry  of  State.] 


s.  xiilJ 


ffiotttaflioujf  Biswases. 
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The  Contagious  Diseases  Act,  1866. 

IN  pursuance  of  the  ahove-mentioned  Act,  it  is  hereby  certified  by  the  Gommis-  TgTc^^tiflcate 
sionersfor  executing  the  Office  of  Lord  High  Admwral  of  the  United  Kingdom  [or  by   f„r  hospital  not 
Aer   Majesty's  Principal  Secreta/ry  of  State  intrusted  with  the  sedU  of  the  war,  provided  by 
department],  tliat  thefoUowing  building  [at  pa/rt  of  a  building'],  namely,  [the  lock  admiralty,  &c. 
wards  of  the  Portsmouth,  Portsea,  and  Gosport  hospital,  or  as  the  case  may  be,] 
is  useful  amd  client  as  a  hospital  for  the  pv/rposes  of  the  said  Act. 
Dated  this  day  of  18     . 

By  order  of  the  Lords  Commissioners  of  the  Admiralty. 

{Signed)        C.  P., 

Secreta/i-y  of  the  Admiralty. 
[Or 
By  order  of  the  Secreta/ry  of  State  for  War. 

(Signed)       E.  L., 

Under-Secreta/ry  of  State.] 


The  Contagious  Diseases  Act,  1866. 

IN  pursuance  of  the  above-mentioned  Act,  it  is  hereby  decla/red  by  the  Commis-   (4.)  Declaration 
sioners  for  executing  the  Office  of  Lord  High  A  dmirai  of  the  United  Kingdom  [or  by  "^  withdrawal  of 
her  Majesty's  Principal  Secretary  of  State  intrusted  with  the  seals  of  the  wa/r  "^'^ '  "*  °' 
d^artment],  that  the  certificate  under  the  said  Act  dated  the  day  of 

,  constituting  the  hospital  [or  as  the  case  may  be]  a 

certified  hospital  under  the  said  Act,  has  been  and  the  same  is  hereby  withdrawn 
as  from  the  day  of  18     . 

Dated  this  day  of  18     . 

By  order  of  the  Lords  Commissioners  of  the  AdmiiraUy. 

{Signed)        C.  P., 

Secreta/ry  of  the  Admiralty. 
[Or 
By  order  of  the  Secretary  of  State  for  War. 

{Signed)       E.  L., 

Under-Secretary  of  State.] 


>      THE  information  of  O.  D.,  of  ,  superintendent  of  police   (5.)  Information. 

to  wit.  S  for  [or  as  the  case  may  be],  under  The  Contagious  Diseases 

Act,  1866,  taken  this  day  of  ,  186  ,  before  the  undersigned, 

one  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said  [county]  of  , 

who  says  he  has  good  cause  to  believe  that  A ,  B.,  is  a  common  prostitute,  and  is 
resident  within  the  limits  of  a  place  to  which  the  said  Act  applies,  that  is  to  say, 
at  in  the  [county]  of  [or  is  a  common  prostitute,  and  bemg 

reddent  within  five  miles  of  a  place  to  which  the  said  Act  applies,  that  is  to  say, 
at  ,  in  the  county  of  ,  was  within  fourteen  days  before  the 

laying  of  this  information,  t7iat  is  to  say,  on  t/ie  day  of  , 

within  those  limits,  that  is  to  say,  at  ,  in  the  county  of 

the  pu/rpose  of  prostitution]. 

Taken  amd  sworn  before  me  the  day  and  year  first  above  mentioned. 

{Signed} 


ifor 


L.  M. 


TAKE  notice,  tJiat  an  information,  a  copy  whereof  is  subjoined  hereto,  lias  been   attendance  of 
laid  before  me,  and  that,  in  accordance  with  the  provisions  of  the  Act  therein   woman. 
mentioned,  the  truth  of  the  statements  therein  contained  will  be  inquired  into 
before  me,  or  some  other  justice,  at  ,  on  the  day  of  , 

at  o'clock  in  the  noon. 

You  are  therefm-e  to  appear  before  me  or  such  otJier  justice  at  that  place  and 
time,  and  to  answer  to  what  is  stated  in  the  said  informatiein. 

You  may  appear  yourself,  or  by  any  person  on  your  behalf. 
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If  you  do  not  wppewt,  you  may  be  ordered,  without  further  notice,  to  he 
suT^ect  to  a  ^periodical  medical  examination  hy  the  visiting  surgeon  under  the  said 
Act. 

If  you  prefer  it,  you  may,  by  a  submission  in  writing  signed  by  you  in  the 
presence  of  the  superintendent  of  police  [or  aB  the  case  may  be],  and  attested  by 
him,  subject  yourself  to  such  a  periodical  examination. 

if  you  do  so  before  tJie  time  above  appointed  for  your  appearance,  it  wiU  not  be 
necessai-y  for  you  to  appea/r  then  before  a  justice, 
^   Dated  this  day  of 

{Signed)        L.  M., 

Justice  of  the  Peace  for  , 

[Subjoin  copy  of  information.] 


{1.)  Order  sub- 
jecting woman  to 
examination. 


BE  it  remembered,  that  on  the  day  of  ,  in  pwr- 

tovnt.  S  suance  of  The  Contagious  Diseases  Act,  1866,  /,  one  of  lier  Majesty's 
justices  of  the  peace  in  and  for  the  said  [county]  of  ,  do  order  that 

A.  B.,  of  ,  be  subject  to  a  periodical  m/idical  examination 

by  the  visiting  surgeon  for  [PoHsmouth,  or  as  the  case  may  be]  for 
calendar  m/mths  from  this  day,  for  the  purpose  of  ascertaining  at  tJie  time  of  each 
such  examination  whether  she  is  affected  with  a  contagious  disease  within  the 
ineaning  of  the  said  Act,  and  that  she  do,  attend  for  thef/rst  examination  at 

on  the  day  of  ,  at  o'cloch  in  the 

noon. 

{Signed)        L.  M. 


(8.0  Voluntary 
submission  to 
examination. 


Thi  Contagious  Diseases  Act,  1866. 

I,  A.  B.,  ,  of  ,  in  pursuance  of  tlie  above-mentioned  Act, 

by  tJiis  submission  voluntarily  subject  myself  to  a  periodical  medical  eocamination 
by  the  visiting  surgeon  for  \_Portsrmuth,  or  as  the  case  may  be]  for 
calendar  months  from  the  date  hereof. 


Dated  this 


day  of 


X.Y., 

Superintendent  of  Police  for 


18 


{Signed)        [A.B. 


[or  as  the  case  may  be]. 


(9.)  Notice  by 
visiting  surgeon 
to  woman  of 
times,  &a,  of 
examination. 


To  A. S.,  of 
TAKE  notice,  that  in  pursuance  of  The  Contagious  Diseases  Act,  1866,  you  are 
regui/red  to  attend  for  medical  examination  as  follows  : — 
[Here  state  times  and  places  of  examination.] 
Dated  this  day  of  ,  18    . 

{Signed)        E.  P., 

Visiting  Su/rgeonfor  [^Po^-tsmouth'], 


(lo.l  Certificate  of       IN  pursuance  of  The  Contagious  Diseases  Act,  1866,  /  hereby  certify  thai  t 
visiting  surgeon.      ^^^  j^^j  ^y  examined  -4 .  -B.,_  of  ,  and  tliat  she  is  affected 

with  a  contagious  disease  within  the  meaning  of  that  Act  s  and  the  certified  hos- 
pital in  which  s7ie  is  to  be  placed  under  the  said  Act  is  the  hospital. 
Dated  this                  day  of                  18    . 

{Signed)        E.  P., 

Visiting  Surgeon  for  [PwtsmoUth]. 
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B  Y  virtue  of  the  power  in  this  lelialf  vested  in  me  hy  The  Contagious  Diseases     13.  Forms. 
Act,  1866,  /  li^reby  order  that  A.  B.  ,  of  ,  now 


under  tlmt  Act  in  the  certified  hospiial  of  for  medical  treatment,  le  (11-)  Order  by 

transferred  thence  to  the  certified  hospital  of  .  Sm  hospitals 

Bated  this  day  of  18     .  for  transfer. 

{Signed)        M.  N., 

Inspector  of  Certified  Hospitals. 


The  Contagious  Biseases  Act,  1866. 
WE,  the  undersigned,  hereby  certify  that  the  fwrther  detention  for  mediocd   (12.)  Certificate 
treatment  of  A.  B.  of  ,  now  an  inmate  of  this  hospitalis  requisite.  S"^     d^h™ 

Bated  this  day  of  ,  18     ,  o«  the  hospiial.  months      ^^ 

'"     ed)        M.N., 

Inspector  of  Certified  Hospitals, 
[or  as  the  case  may  be], 
G.H., 
Chief  Medical  Officer. 


IN  pursuance  of  Tlie  Contagious  Diseases  Act,  1866,  /  hereby  discharge  A.  B.   (13.)  Discharge 
of  ,  from  this  hospital  [add  according  to  the  fact,  amd  f™™  hospital. 

certify  that  she  is  now  free  from  a  contagious  disease]. 

Dated  this  day  of  ,  IS    ,  at  the  hospital. 

{Signed)        G.  H., 

Chief  Medical  Officer. 


The  Contagious  Diseases  Act,  1866. 

WHEREAS  under  the  ahove-mentioned  Act  A.  B.  of  ,   (U J  Certificate 

was  on  the  day  of  ,  convicted  of  the  offence  of  °°  discharge 

and  has  since  been  imprisoned  for  that  offence  in  the  gaol  of  ,  and  is  ment.™^™™" 

now  discharged  from  imprisonment  therein  :  Now  in  pursuance  of  the  said  Act  I 
hereby  certify  that  she  is  now  free  from  a  contagious  disease. 
Dated  this  day  of 

B.  0., 
Surgeon  of  the  Oaol  of  , 

[or  E.  P., 
Visiting  Surgeon  for  Portsmauih']. 


The  Contagious  Diseases  Act,  1866. 
ToA.B.  (15.)  ITotice  to 

As  you  are  now  leaving  this  hospital,  I  hereby,  in  pursuance  of  ilie  ahove-men-  woman  lea-ring 
tioned  Act,  give  you  notice  that  you  a/re  still  affected  with  a  contagious  disease.  hospital. 

Dated  this  day  of  , 

(Signed)        O.  H., 

Chief  Medical  Officer. 
Note. — The  above-mentioned  Act  provides  as  follows : — 
If  on  a/ny  woman  lea/oing  a  certified  hospital  a  notice  [set  out  Section  of  Act.] 


IN  pursuance  of  tM  vAthin-mewtioned  Act,  I  hereby  certify  that  the  within'   (is.)  Certificate 

named  woma^i  is  now  free  from  a  contagious  disease.  on  last  foregoing 

Dated  this  day  of  .  notice  or  copy. 

(Signed)  E.  F., 

Visiting  Surgeon  for  [Portsmovih]. 
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(17.)  Application 
to  be  relieved 
from  examination 


(Kotttaflious  SBtseages. 


[S.  XIII. 


To  L.  M.,  Esq^.,  and  others,  her  Majesty's  Justices  of  the  Peace  fm-  the  {county] 

of 
I,  A.  B.  of  ,  hdng  in  pursuance  of  The  Contagious 

Diseases  Act,  1866,  subject  to  a  periodical  medical  examination  on  my  own  sub- 
mission,  [or  under  the  order  of  L.  M,,  Esq.,  as  the  case  may  be],  dated  the 
day  of  ,  do  hereby  apply  to  be  reUeroed  therefrom. 

Dated  this  day  of  18     . 

(Signed)        A,  B. 
Witness,  G.  W. 


Observations  on 
justice's  power  to 
convict. 


Snmmary  of  tbe 
course  of  pro- 
ceeding. 


What  pro- 
ceedings 
within  Jervis' 
Act.    (U  &  12 
Ylct.  0.  43.) 


Exceptions. 

Orders  of  re- 
moval 


U  NDER  this  title  will  be  considered  only  those  convictions  which 
take  place  before  magistrates  in  a  summary  way,  and  without  the  in- 
tervention of  a  jury. 

The  power  of  a  justice  of  the  peace  to  convict  an  offender  in  a  sum- 
mary way  without  a  trial  by  jury  is  in  restraint  of  the  common  law, 
and  in  abundance  of  instances  a  tacit  repeal  of  that  famous  clause  in  the 
Great  Charter,  that  a  man  shall  be  tried  by  his  equals,  which  also  was 
the  common  law  of  the  land  long  before  the  great  charter,  even  from 
time  immemorial,  beyond  the  date  of  histories  and  record.  Therefore, 
generally,  nothing  shall  be  presumed  in  favour  of  this  branch  of  the 
office  of  a  justice  of  the  peace  ;  but  the  intendment  will  be  against  it. 
'Far  which  reason,  where  this  special  power  is  given  to  a  justice  of  the 
peace  by  Act  of  Parliament,  it  must  appear  that  he  hath  strictly  pur- 
sued it ;  otherwise  the  common  law  will  break  in  upon  him,  and  level 
all  his  proceedings.  So  that  where  a  trial  by  jury  is  dispensed  withal, 
yet  he  must  proceed,  nevertheless,  according  to  the  course  of  the  com- 
mon law  in  trials  by  juries,  and  consider  himself  only  as  constituted  in 
the  place  both  of  judge  and  jury. 

Therefore  there  must  be  an  information  or  charge  against  a  person; 
then  he  must  be  summoned  or  have  notice  of  such  charge,  and  have 
an  opportunity  to  make  his  defence  ;  and  the  evidence  against  him 
must  be  such  as  the  common  law  approves  of,  unless  the  statute 
specially  directeth  otherwise;  then  if  the  person  be  fomid  guilty, 
there  must  be  a  conviction,  judgment,  and  execution,  all  according  to 
the  course  of  the  common  law,  directed  and  influenced  by  the  special 
authority  given  by  statute  ;  and  in  the  conclusion,  there  must  be  a 
record  of  the  whole  proceedings,  wherein  the  justice  must  set  forth 
the  particular  nianner  and  circumstance's,  so  as  if  he  shall  be  called 
to  account  for  the  same  by  a  superior  court,  it  may  appear  that  he  hath 
conformed  to  the  law,  and  not  exceeded  the  bounds  prescribed  to  his 
jurisdiction. 

In  the  year  1848  an  Act  was  passed  (11  &  12  Vict.  c.  43),  intituled 
"  An  Act  to  facilitate  the  Performance  of  the  Duties  of  Justices  of 
the  Peace  out  of  Sessions  within  England  and  Wales  with  respect  to 
Summary  Convictions  and  Orders."  It  recited  that  "  It  would  con- 
duce much  to  the  improvement  of  the  administration  of  justice  within 
England  and  Wales  so  far  as  respects  summary  convictions  and  orders 
to  be  made  by  her  Majesty's  justices  of  the  peace  therein,  if  the  several 
statutes  and  parts  of  statutes  relating  to  the  duties  of  such  justices  in 
respect  of  such  summary  convictions  and  orders  were  consolidated  with 
such  additions  and  alterations  as  may  be  deemed  necessary,  and  that 
such  duties  should  be  clearly  defined  by  positive  enactment." 

It  is  necessary  to  bear  in  mind  that  nothing  in  that  Act  "extends,  or 
is  to  be  construed  to  extend,  to  any  warrant  or  order  for  the  removal 
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of  any  poor  person  who  is  or  shall  become  chargeable  to  any  parish,      Conviction. 

township  or  place,  nor  to  any  complaints  or  orders  made  with  respect   

to  lunatics,  or  the  expenses  incurred  for  the  lodging,  maintenance,   lunacy  orders. 

medicine,  clothing,  or  care  of  any  lunatic  or  insane  person ;   nor  to  any 

information  or  complaint  or  other  proceeding  under  or  by  virtue  of  any  Excise,  customs, 

of  the  statutes  relating  to  her  Majesty's  reveniie  of  excise  or  customs,   *"■>  "'""P^'j, 

stamps,  taxes,  or  post-office  ;  nor  to  any  complaints,  orders  or  war-   office! 

rants  in  matters  of  bastardy  made  against  the  putative  father  of  any  Bastardy  orders, 

bastard  child  (except  such  of  the  provisions  of  the  Act  as  relate  to  the   &c. 

backing  of  warrants  for  compelling  the  appearance  of  such  putative 

father,  or  warrants  of  distress,  or  to  the  levying  of  sums  ordered  to  be 

paid,  or  to  the  imprisonment  of  a  defendant  for  non-payment  of  the 

same);  nor  to  proceedings  under  the  Factory  Acts."  (11  &  12  Vict.  c.  43,  unte  raoto'ry 

s.  35.)    But  nothing  in  the  above  section  is  to  be  taken  to  control  the  Acts. 

6th  section  of  the  same  Act,  by  which  a  justice  of  the  peace  for  one  But  justices  may 

county  may  act  for  the  same,  though  residing  in  an  adjoining  county,  act  tliougli 

for  which  latter  county  he  is  also  a  justice,  and  in  like  manner  with  ^oinlug  county. 

respect  to  a  county  adjoining  a  city,  liberty,  or  other  place  of  exclusive 

jurisdiction.     (26  &  27  Vict.  c.  77.) 

And  an  order  for  the  payment  of  the  costs  of  the  maintenance  of  a  pau- 
per for  the  twenty-one  days  between  the  time  of  the  making  of  an  order 
of  removal  and  giving  notice  of  chargeability  and  tlie  removal,  in  case  of 
no  notice  of  appeal  being  given,  is  not  excluded  from  the  operation  of 
the  Act  by  reason  of  anything  in  the  35th  section.  {Hill  v.  Thorncroft, 
ZB.SE.  257  ;  30  L.  J.  M.  0.  52.) 

So  a  conviction  \ipon  an  enactment  contained  in  a 'revenue  statute, 
but  relating  to  a  police  matter,  is  not  excluded  from  the  above  Act  by 
the  35th  section ;  therefore  a  conviction  imder  the  4  &  5  Will.  IV.  c.  85, 
s.  8,  for  signing  a  false  certificate  in  order  to  obtain  a  license  for  the 
sale  of  beer  drawn  up  according  to  the  form  in  the  schedule  to  11  &  12 
Vict.  c.  43,  is  valid.  (iJ.  v.  Bakewell,  7  E.  &  B.  848;  26  L.  J.  M.  C.  150.) 

We  will  proceed  to  inquire  into — 

I.  The  Information,  llOi. 
Isi.   When  necessary,  1104. 
2d.   In  what  time  must  he  laid,  1105. 
3d.    Who  to  he  Informer,  1106. 
4:th.  Before  whom  to  he  laid,  1107. 
Bth.  Against  whom  it  may  he  laid,  1108. 
Gth.  What  Offences  may  be  joined,  1109. 
7th.  Oath  to  swpport  Information,  1109. 
8th.  Form  of  Information,  1110. 

When  must  be  in  Writing,  1110. 
/Statement  of  Oath,  1110. 

—  Time  of  laying  it,  1111. 

—  Place  where  laid,  1111. 

—  Name,  Sc,  of  Informer,  1111. 

—  Name,  <&c.,  of  Party  aggrieved,  1111. 

—  Name,   &c.,   of  Magistrate  and    his  Autho- 

rity, 1112. 

—  Name,  Sc,  of  Offender,  1112. 

—  Time  of  committing  Offence,  1112. 

—  Place  where  Offence  committed,  1113. 

—  the  Offence  itself,  1115. 
Certainty  in,  1115. 


1102  ffionbtctton. 

Conviction.  JIfttsi  bepositifoe,  1115. 

~~  ~  Statement  of  mere  Evidence,  1115. 

Facts  not  to  be  gathered  from  mere  Inference,  1115. 

Statement  mMst  not  be  by  way  of  Becital,  1116. 

Or  in  Disjunctive,  1116. 

Or  Argumentative,  1116. 

Duplicity,  1116. 

Must  not  be  a  mere  Conclusion  of  Law,  1117. 

Every  ingredient  must  be  stated,  1117. 

How  far  precise  words  of  Act  to  he  followed,  1118. 

Best  to  follow  them,  1119. 

Sometimes  a  mare  particular  Description  necessary,  1119. 

When  sufficient  to  follow  the  Words  of  Act,  1119. 

Scienter,  1120. 

Negative  Exceptions  in  Statute,  1121. 

Statement  of  Statute  itself,  1122. 

Presumptions  of  Law,  1122. 

Matters  ex  officio,  1122. 

Matters  of  Defence,  Evidence,  dec,  1122. 

Conclusions  of  Law,  1122. 

Technical  Words,  1123. 

General  Epithets,  1123. 

Written  Instruments,  1123. 

Chattels,  Monies,  <&c.,  1123. 

Quantity  and  Value,  1123. 

Coiwlusion  as  to  Offence  being  against  the  Statute,  1125. 

Construction  of  Information,  1125. 

Defects  in.  Consequences  of,  1125. 

II.  The  Summons  and  Warrant  of  Apprehension,  1125. 
The  Summons,  1125. 

When  Requisite,  Form,  and  Service,  of,  die,  1125. 
Consequences  of  Defects  in,  Sc,  1129. 
The  Warrant  of  Apprehension,  1129. 
When  to  be  issued,  1130. 
Form  of,  &c.,  1130. 

III.  Of  the  Hearing  and  Proceedings  at,  1 1 30. 
Place  of  Searing,  1130. 
Before  whom  to  take  place,  1131. 
Appearance  or  Default,  1131. 
Confession  of  the  Charge,  1133. 
Denial  of  it,  1134. 
Adjowrnment,  1134. 

Defence  by  Counsel,  Sc,  Presence  of  Third  Persons,  1135. 
Evidence  to  support  the  Charge,  1135. 
The  Defence,  1137. 
Claim  of  Right  or  Authority,  1137. 
The  Witnesses,  and  Examination  of,  &c.,  1139. 
The  Adju,dication,  1142. 
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Fixed  Pmmhments,  1142.  Conviction. 

Fixing  Penalty,  1142. 

Where  several  Penalties  or  Offenders,  1143. 

Mitigating  Penalty,  1144. 

Da/mages,  1144. 

Costs,  1144. 

Drawing  wp  Conviction,  <&o.,  1144. 

IV.  The  Conviction,  Form,  Construction.,  ^-c,  of,  in  General, 

1145. 

\st.  Oeneral  Requisites  mid  Conal/ruction  of,  and  herein  of 

the  General  Form,  given  Jyy  3  Geo.  4,  c.  23,  1146. 
2nd.  Statement  of   the   Information    or'   Charge   against 

Defendant,  1148. 
3rd.  —  Swrnmoiis,  1148. 

4:th.  —  Appearance  w  Default,  1149. 

5th.  —  Confession  or  Defence,  1149. 

Qth.  —  Witnesses  and  Fvidence,  1149. 

7th.  —  Adjournment,  1153. 

8th.  —  Adjudication  or  Judgment,  Sc, 

1163. 
9th.  —  Subscripticm  and  Date,  1156. 

V.  For7n  and  Oonstniction  of,  lohen  pointed  out  by  Statute,  1157. 
When  Form  to  be  strictly  followed,  1158. 
Certain  Expressions  used  in  parti-cular  Forms  explained, 

1168. 
Alternative  Punishments,  1159. 
Blanks,  1169. 
Titles  of  Acts,  1159. 
Distribution  of  Pewdty,  1159. 
Sv/r-plusage,  1159. 

VI.  Defects  in  Form  lolien  aided,  1160. 

VII.  Proceedings  after  Conviction,  1161. 

Copy  of  Conviction,  1161. 

Draiving  up  Conviction,  1162. 

Return  of  Conviction  to  Sessions,  1163. 

Amendment,  1164. 

Erroneous  Acquittal,  1164. 

Erroneous  Conviction,  1164. 

Certiorari  and  Appeal.  (See  ante,  "  Appeal,"  "  Certiorari.") 

Enforcing  the  Conviction,  1164.  (See  ante,  "  Commitment  in 
Execution  ;"  post,  "  Distress  under  Justices'  Warrant," 
" Recogrmance"  Vol.  V.) 

Liability  of  Magistrates  to  Proceedings  under.  (See  "  Jus- 
tices,'' Vol.  II.) 

VIII.  Forms,  1165. 

Forms  given  in  Jervis'  Act,  1165. 


1104 
Conviction. 


(Konbiction. 

Summons  to  the  Defendant  wpon  an  Information  or  Com- 
plaint, 1165. 
Sitmmons  to  Witness,  1166. 
Form  of  Conviction  for  a  Penalty  to  he  levied  hy  Distress, 

and  in  default  of  sufficient  Distress  Irnprisomnent,  1165. 
Conviction  for  a  Penalty,  and  mi  default  of  Payment 

Invprisonment,  1166. 
The  like  where  the  Punishment  is  by  Imprisonment,  1166. 
The  like  where  the  Penalty  is  mitigated,  1166. 
Record  of  Acquittal.     {Ante,  tit.  "  Acquittal.") 


The  mformation 
before  couTiction. 


1,  When  iu- 
formatiOQ  neces- 
sary. 


Wlien  it  may  bo 
dispensed  with. 


Wliere  justice 
may  convict  on 
view. 


I.  Cf)e  Information  iefore  (Eonbtction. 

We  have  already  stated,  ante,  1104,  that  there  must  be  an  information 
or  charge  against  an  offender  before  he  be  convicted,  and  such  infor- 
mation or  charge  is  the  first  step  to  be  taken.  Upon  this  the  magis- 
trate grants  a  summons  or  warrant  requiring  the  defendant  to  appear 
before  him,  which  is  in  general  requisite,  unless  the  defendant  appear 
without  it.     In  this  way  the  charge  is  brought  on  for  hearing. 

We  will  consider  the  law  and  practice  as  regards  the  information : — 
1st,  As  to  where  au  information  is  necessary  ; — 2nd,  The  Time  when 
it  is  to  be  made ; — 3rd,  Who  is  to  be  the  Informer ;— 4th,  Before  whom 
Information  to  be  laid ; — 5th,  Against  whom  to  be  laid  ; — 6th,  The 
joinder  of  several  Offences ;— and  7th,  Its  form. 

1.  When  necessakt.] — It  is  absolutely  essential  in  all  proceedings 
to  convict  a  party  of  an  offence  created  or  prohibited  under  a  penal 
statute,  that  there  should  be  some  information  or  complaint  previously 
laid  before  the  convicting  or  some  other  justices.  (Srookshaw  v.  IIop- 
kins,  Lofft,  240  ;  R.  v.  Fuller,  1  Ld.  Baym.  510 ;  R.  v.  Birnie,  5  G.dP. 
206  ;  1  Moo.  &  R.  160;  Stevens  v.  Clark,  I  C.  <&  M.  509,  and  cases  col- 
lected in  Paley  on  Conv.  5th  ed.  by  Macnamara.)  But  where  two  men 
had  been  apprehended  upon  a  charge  of  felony  in  throwing  phosphorus 
into  a  letter  box  and  burning  a  letter  bag  therein,  against  the  24  &  25 
Vict.  c.  97,  s.  10,  and  subsequently  surrendered  and  appeared  at  petty 
sessions  to  answer  that  charge  when  the  prosecutor  abandoned  the 
indictable  charge,  and  proceeded  on  the  52nd  section  of  the  same 
statute  to  procure  a  summary  conviction  upon  that  section  for  wilfully 
damaging  property,  which  case  was  gone  into  on  the  merits,  the  prisoners 
cross-ezamining  the  witnesses,  it  was  held  that  although  there  had 
previously  been  no  information  on  oath  and  summons,  or  warrant 
under  the  62nd  section  of  the  statute,  the  justices  had  jurisdiction  to 
convict.  {Turner  dh  Another  v.  Postmaster  General,  5  B.  S  8.  S^  ;  34 
L.  J.  M.  C.  11.)  If  a  magistrate  issued  a  warrant  of  apprehension 
against  a  party  without  a  proper  information,  and  the  party  were 
apprehended  under  it,  the  magistrate  would  be  liable  to  an  action  for 
false  imprisonment.  {Caudle  v.  Seymour,  1  Q.  B.  889  ;  Stevens  v.  Clark, 
ubi  sup. ;  1  Saund.  262,  n.) 

Such  information  is  indeed  dispensed  with  where  a  justice  is  au- 
thorized to  convict  on  view  of  the  offence ;  as  by  the  8  Hen.  VI.  c.  9,  for 
forcible  detainers  ;  the  19  Geo.  III.  c.  21,  s.  2,  for  profane  swearing  ; 
by  the  Vagrant  Act,  5  Geo.  IV.Jc.  S3  ;  or  by  the  General  Turnpike  Act, 
3  Geo.IV.  C.126,  s.  132  ;  or  by  thelGeneral  Highway  Act,  5  &6  Will.  IV. 
c  50,  s.  78  ;  or  by  the  Waterworks  Clauses  Act,  26  &  27  Vict.  o.  93, 
s.  3.     (See  Jones  v.  Owen,  %D.<SiR.  600  ;  1  D.  d:  R.  M.  C.  290.) 
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2.   When  to  be  laid.]— In  general  the  penal  statute  on  which        1.  The 
the  information  ia  founded  limits  the  time  as  to  when  the  information    Information 
must  be  laid,  and  the  information  must  be  laid  accordingly  within         before 
that  time.  Conviction. 

Some  statutes  appoint  an  interval  which  must  elapse  before  any  pro- — ■ 

secution  ;  as  the  19  Geo.  III.  c.  50,  s.  2,  &c.  ^;  "^^^  ^''^°  *" 

By  11  &  12  Viet.  c.  43,  s.  11,  "  In  all  cases  where  no  time  is  already 
or  shall  hereafter  be  specially  limited  for  making  any  complaint  or 
laying  any  information  {i.  «.,  any  information  or  complaint  within  the 
first  section  of  that  Act)  in  the  Act  or  Acts  of  Parliament  relating  to 
each  particular  case,  such  complaint  shall  be  made,  and  such  infor- 
mation shall  be  laid,  within  six  calendar  months  from  the  time  when  Withiiisui: 
the  matter  of  such  complaint  or  information  respectively  arose."  c^endar  months. 

The  complaint  for  non-payment  of  the  costs  under  an  order  for  the  '^  ™' 
costs  of  the  maintenance  of  a  pauper  consequent  on  the  making  of  an 
order  of  removal,  unappealed  against,  must  be  laid  within  six  months 
of  the  making  of  the  order  under  the  above  section.   (Hill  v.  Thorn- 
croft,  ZE.&E.  '2,51;  30  L.  J.  M.  G.  S2.) 

To  constitute  an  offence  under  the  5  Geo.  IV.  c.  83,  s.  4,  (The 
Vagrant  Act,)  of  deserting  a  wife  whereby  she  became  chargeable,  the 
chargeability  must  have  followed  upon  the  desertion,  and  therefore  the 
information  is  in  time  if  laid  within  six  months  of  the  chargeability, 
notwithstanding  more  than  six  months  have  elapsed  since  the  deser- 
tion.   {Beeves  v.  Feates,  \  H.  do  C.  435;  31  L.  J.  M.  C.  241.) 

By  the  Metropolitan  Building  Act,  1855,  (18  &  19  Vict.  c.  122,  s.  73,) 
all  expenses  incurred  by  the  commissioners  in  respect  of  any  dangerous 
structure  shall  be  paid  by  the  owner.  The  owner  of  a  dangerous  struc- 
ture not  having  taken  it  down  as  required,  pursuant  to  the  former  Act, 
the  commissioners  took  it  down,  and  the  amount  of  the  expenses  in- 
curred was  demanded  of  the  owner  and  refused.  A  complaint  was  laid 
for  the  non-payment  of  the  expenses  within  six  months  of  the  demand 
and  refusal,  but  beyond  six  months  from  the  completion  of  the  works. 
It  was  held  that  the  matter  of  complaint  was  the  non-payment  of  the 
expenses,  and  that  the  time  of  limitation  ran  from  the  demand,  and  not 
from  the  completion  of  the  works  ;  therefore  that  the  complainant  was 
in  time.     {Labalmondiere  v.  Addison,  1  M  <&  H.  41;  28  Z.  J.  M.  C.  25.) 

An  application  for  a  distress  warrant  to  enforce  local  rates  made  When  not, 
under  a  local  Act  of  Parliament  is  not  within  the  above  section,  and 
such  application  need  not  be  made  withiu  six  months.      (Sweetman  v. 
Chtest,  L.  B.  3  Q.  B.  262;  37  L.  J.  M.  G.  59.) 

'  By  some  statutes  the  time  of  six  months  for  laying  the  information 
is  extended,  as  by  the  12  &  13  Vict.  c.  103,  s.  9,  a  poor  law  auditor  has 
nine  months  within  which  to  commence  any  proceedings  before  justices 
against  overseers  to  recover  the  amount  of  any  disbursements  disallowed 
in  the  accounts  of  such  overseers  from  the  time  of  such  disallowance  ^nd 
surcharge  by  such  auditor,  and  this  period  is  not  contracted  to  six  months 
within  the  metropolitan  police  district  by  reason  of  the  2  &  3  Vict.  o.  71, 
s.  14,  which  enacts  that  all  such  offences  within  the  limits  of  that  district 
may  be  heard  and  determined  by  a  police  magistrate  "within  six  calendar 
months  at  the  furthest  next  after  the  commission  of  such  offence  and 
not  afterwards."     (Reg.  v.  Tyrwhitt,  15  Q.  B.  249  ;  19  L.  J.  M.  G.  249.) 

Where  a  landlord,  during  the  existence  of  a  tenancy,  charged  his 
tenant  under  the  2  &  3  Vict.  c.  71,  s.  38,  (The  Police  Court  Act,)  with 
having  three  months  before  wUfuUy  damaged  his  premises,  it  was  held 
that  the  magistrates  had  no  jurisdiction,  and  that  the  charge  should 
have  been  laid  within  one  month.   {Doivell  v.  Beningfield,  1  C.&  M.  9.) 

If  a  statute  says  that  the  offender  shall  be  convicted  in  a  limited  time, 
the  conviction  must  take  place  within  that  time,  and  the  laying  the  in- 
formation will  not  suffice.  (See  B.  v.  Bellamy,  I  B.  S  O.  500  ;  2B.  d:  B. 
727.)  And  it  makes  no  difference  that  the  conviction  was  prevented 
from  being  made  by  an  adjournment  even  at  the  defendant's  own 
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request ;  for  after  the  time  limited  for  making  the  conviction,  there  is 
no  jurisdiction  iu  the  magistrate  to  make  it.  (JS.  v.  Tolley,  3  East,  467.) 
But  if  the  statute  says  "  that  the  offence  shall  be  prosecuted,"  or  "that 
the  party  be  prosecuted  for  the  offence  within  a  limited  time  ; "  it 
suffices  to  lay  the  information  iu  that  time,  though  the  conviction  be 
not  made  within  it.  (iJ.  v.  Barrett,  1  Salk.  383.)  See  also  Beg.  v. 
Mainioaring,  {E.  B.  &  E.  474  ;  27  L.  J.  M.  C.  278,)  upon  the  statute  18  & 
19  Vict.  c.  i08,  s.  14,  where  the  statute  required  that  all  penalties  should 
be  recovered  within  three  months  of  the  commission  of  the  offence. 

As  regards  the  computation  of  the  time  limited  by  penal  statutes, 
see  as  to  the  construction  of  time  in  general,  tit.  "  Time,"  Vol.  V.  If 
the  time  be  expressed  by  the  year,  or  any  aliquot  part  thereof,  as  a  half 
or  quarter,  &c.,  of  a  year,  the  computation  is  by  calendar  months  of 
twelve  mouths  to  the  year.  But  if  months  are  mentioned,  and  not  the 
year,  they  were  always  computed  by  lunar  months  of  four  weeks  to  the 
month;  but  now  by  13  &  14  Vict.  c.  21,  the  word  "month"  in  Acts  of 
Parliament  is  to  mean  calendar  month,  unless  words  are  added  to  show 
that  lunar  month  is  intended.  (See  tit.  "  Time,"  Vol.  V.)  "Where  the 
time  is  dated  from  the  offence,  or  from  the  day  of  committing  it,  the 
day  on  which  it  was  committed  is  not  to  be  reckoned  as  one.  (See 
Pellew  V.  Inhabitants  of  Wonford,  9  B.  <b  C.  136  ;  4M.<hB.  130  ;  tit. 
"  Time,"  Vol.  V.  (a).)  If  goods  are  found,  subject  to  the  party  having 
them  in  his  possession  to  a  forfeiture  for  receiving  them  illegally,  the 
day  on  which  they  are  found  will  be  presumed  to  be  the  day  whereon 
such  forfeiture  was  incurred,     (if.  v.  Bass,  5  T.  R.  201 .) 

3.  Who  to  be  the  Infokmee.] — Generally  speaking,  any  person 
may  be  the  informer ;  (see  Esp.  Penal  Statutes,  11 ;)  but  sometimes 
the  statute  giving  the  penalty  allows  only  particular  persons  to  be 
informers. 

Where  the  information  is  for  the  recovery  of  a  penalty  or  compen- 
sation given  to  the  party  grieved,  and  his  dissent  is  essential  to  the 
offence,  he  must  be  the  informer ;  or  else  it  must  appear  that  the  in- 
formation is  laid  at  his  instance.  (See  R.  v.  Daman,  2  B.  d:  A.  378; 
1  Chit.  Rep.  147  ;  R.  v.  Harpur,  1  D.  &  E.  222  ;  1  B.  S  R.  M.  C.  67; 
B.  V.  Corden,  4  Burr.  2279.)  And  if  a  conviction  proceeds  upon  an 
enactment  framed  solely  and  exclusively  for  the  benefit  of  a  particular 
body  of  persons  the  information  must  be  laid  with  the  authority  of  that 
body  of  persons.  {Reg.  v.  Micks,  4  E.  S  B.  633 ;  24  Z.  J.  M.  C.  94.)  But 
a  person  has  been  rightly  convicted  for  stealing  a  tree,  under  the  old 
Larceny  Act,  (7  &  8  Geo.  IV.  c.  29,  now  repealed,  but  re-enacted  by  the 
24  (fc  25  Vict.  c.  96,)  where  the  information  was  laid  by  a  person  other 
than  the  party  grieved,  notwithstanding  that  a  justice  of  the  peace 
might,  under  that  Act,  discharge  a  person  convicted  upon  his  making 
such  satisfaction  as  the  justice  should  ascertain  to  the  party  aggrieved, 
for  damages  and  costs,  and  in  such  case  the  offender  would  be  released 
from  any  action  for  the  same  cause ;  {Tarry  v.  Newman,  15  M.  db  W.  645 ; 
15  L.  J.  M.  0. 160;)  and  under  the  Game  Act,  1  &  2  Will.  IV.  c.  32,  s.  60, 
a  complaint  for  a  trespass  committed  in  search  of  game  may  be  made 
by  any  person.  {Mideltony.  Gale,  8  A.  <&  E.  1S5;  Morden  y.  Porter, 
7  G.  B.  Jf.  S.  641 ;  29  L.  J.  M.  0.  213.) 

A  justice  cannot  refuse  to  hear  a  complaint  made  by  an  assistant 
overseer  against  a  man  for  deserting  his  wife  and  children  under  the 
Vagrant  Act,  5  Geo.  IV.  c.  83,  on  the  ground  that  he  was  not  acting 


(a)  It  would  appear  from  the  case 
of  R.  V.  Adderley,  Douglas,  465,  and 
R.  V.  Qreen,  10  Mod.  212,  that  where 
the  time  is  limited  from  an  act  done, 
the  day  is  iuclusiTe ;  but  where  it  is 


from  the  day  of  doing  the  act,  it  ia 
exclusive.  But  it  will  be  seen  from 
the  more  recent  cases  to  be  found 
under  tit.  "  Time,"  Vol.  V.,  that  there 
is  no  ground  for  this  distinction. 
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under  the  direction  of  the  board  of  guardians.  (Beq.  v.  Mirehouse,  32 
L.  J.  M.  G.  90.) 

A  complaint  for  non-payment  of  poor-rates  may  be  made  by  any 
subsequent  overseers  to  those  in  office  at  the  time  when  the  rate  was 
made,  and  ia  not  confined  to  their  immediate  successors.  {Overseers  of 
Hast  Dean  v.  Everett,  Z  E.  S  E.  574 ;  30  L.  J.  M.  C.  117.)  Under  a 
statute  requiring  the  complaint  to  be  made  by  the  overseers,  it  was 
held  sufficient  for  one  overseer  to  make  it  on  behalf  of  himself  and  the 
other.     {B.  v.  Bedingham,  5  Q.  B.  653.) 

A  common  informer  may  sue  for  penalties  under  the  Pawnbrokers' 
Act,  39  &  40  Geo.  III.  c.  99,  ss.  26,  28,  29.  {Casioell  v.  Morgan,  1  E.  di  E. 
809;  28  L.  J.  M.  C.  208.) 

If  an  Act  which  gives  authority  to  any  one  to  prosecute  provides  that 
in  case  penalties  are  awarded  they  shall  be  paid  to  certain  bodies,  it 
means  no  more  than  this,  that  so  long  as  the  informer  states  that  he 
claims  the  penalties  on  behalf  of  one  of  the  bodies  named,  any  person 
may  lay  the  information;  as  where  an  information  was  laid  under  a 
local  Act,  which  incorporated  the  Towns  Police  Clauses  Act,  (10  &  11 
Vict.  c.  89,)  for  an  offence  against  one  of  the  clauses  of  the  latter 
Act  by  the  clerk  to  paving  commissioners  acting  under  the  local  Act, 
and  by  the  local  Act  the  justices  were  to  award  any  penalty  recovered 
under  that  Act,  if  not  otherwise  directed  to  be  paid  to  the  corporation 
or  the  paving  commissioners, "  according  as  the  penalty  is  taken  on 
behalf  of  either  of  those  bodies,"  and  the  clerk  had  no  authority  express 
or  implied  from  the  commissioners,  to  prefer  the  particular  information 
in  question,  it  was  held  that  he  was  a  proper  person  to  lay  the  infor- 
mation, especially  as  he  professed  to  act  under  the  direction  of  the 
statute,  and  to  claim  the  penalties  for  the  bodies  entitled  to  them. 
{Cole  V.  Oovlton,  2E.SE.  695;  29  L.  J.  M.  0.  125.) 

Every  complaint  or  information  within  the  11  &  12  Viet.  c.  43,  may 
be  laid  or  made  by  the  complainant  or  informant  in  person,  or  by  his 
counsel  or  attorney,  or  other  person  authorized  in  that  behalf  (sect.  10). 

4.  Before  whom  Information  to  be  laid.] — The  information  must 
be  laid  before  a  justice  having  jurisdiction  to  hear  it  and  determine  as 
to  the  offence.  The  penal  statute  frequently  points  out  before  whom  the 
conviction  is  to  take  place.  (See  further  as  to  this,  post,  "  Justices^' 
Vol.  III.  ;  and  Sharpe  v.  Aspinall,  10  B.  <&  C.  47;  tit.  "  Friendly 
Soaieties,"  Vol.  II.) 

One  justice  may  receive  the  information  and  grant  a  summons  or 
warrant  upon  it  even  in  those  cases  in  which  the  conviction  must  be  by 
two  or  more  justices.  This  is  enacted  by  the  11  &  12  Vict.  c.  43,  s.  29  : 
"In  all  cases  of  siammary  proceedings  before  a  justice  or  justices  of  the 
peace  out  of  sessions  upon  any  information  or  complaint  (i.  e.,  within  that 
Act),  it  shall  be  lawful  for  one  justice  to  receive  such  information  or 
complaint,  and  to  grant  a  summons  or  warrant  thereon,  and  to  issue  his 
summons  or  warrant  to  compel  the  attendance  of  any  witnesses,  and  to 
do  all  other  necessary  acts  and  matters  preliminary  to  the  hearing,  even 
in  cases  where  by  the  statute  in  that  behalf  such  information  or  com- 
plaint must  be  heard  and  determined  by  two  or  more  justices  ; "  and 
it  shall  not  be  necessary  that  the  justice  who  so  acts  shall  be  the 
justice  or  one  of  the  justices  by  whom  the  case  shall  be  heard  and 
determined  ;  but  if  the  statute  on  which  the  conviction  is  founded 
expressly  requires  the  information  to  be  taken  by  two  justices  or  other 
persons,  then  it  must  still  be  so  taken.  In  Beg.  v  Grijjin,  (9  Q.  B. 
155,)  a  conviction  on  an  information  laid  before  a  single  commissioner 
of  assessed  taxes  (not  being  a  justice)  under  the  52  Geo.  III.  c.  93, 
sched.  13,  which  required  the  information  to  be  laid  before  two 
commissioners,  was  held  bad,  notwithstanding  the  General  Convic- 
tion Act,  (3  Geo.  IV.  c.  23,  s.  2,)  now  repealed,  but  in  effect  re- 
enacted   by  the  11    &    12    Vict.    o.   43,    s.   29,  above  stated,   and 
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Patteson,  J.,  there  stated  of  the  3  Geo.  IV.  c.  23,  s.  2,  "  That  it  pro- 
vided for  ordinary  cases  where  two  justices  were  required  to  hear  by- 
enacting  that  in  such  eases  one  only  shall  be  required  to  take  the  in- 
formation, but  does  not  extend  to  cases  where  by  former  statutes  a 
specified  number  of  justices  or  other  persons  within  the  meaning  of  the 
Act  was  required  for  that  purpose." 

A  justice  cannot  properly  refuse  to  receive  an  information  regularly 
laid  before  him  within  his  jurisdiction,  and  upon  refusal  in  some  cases 
a  t)iandamus,  or  a  rule  under  the  11  &  12  Vict.  c.  44,  s.  5,  {Reg.  v. 
Cotton,  15  Q.  B.  569;  19  L.  J.  M.  C.  233,)  and  in  others  a  criminal  in- 
formation might  be  awarded  against  him.  (See  R.  v.  Newton,  Stra. 
413  ;  R.  V.  Tod,  id.  530  ;  B.  v.  Benn,  6  T.  R.  198  ;  "Justices,"  Vol. 
III.)  Some  statutes  inflict  a  penalty  on  his  refusal.  Where,  how- 
ever, a  justice  has  a  reasonable  ground  for  doubting  his  jurisdic- 
tion, the  Court  of  Queen's  Bench  will  not  enforce  him  by  mandamus 
to  hear  the  information.  {R.  v.  Bucks,  Justices,  ^  D.  &  R.  689  ; 
I  B.S  G.  485;  see  "  Justices,"  Vol.  III.;  ex  parte  Fielder,  8  Bowl.  535  ; 
R.  V.  Godolphin,  ?>  A.  S  E.  338.)  And  now  no  responsibility  is  incurred 
by  the  justice  for  anything  done  in  obedience  to  a  peremptory  writ  of 
mandamus,  or  a  rule  under  the  11  &  12  Vict.  c.  44 

6.- Against  whom  it  mat  be  laid.] — The  party  against  whom  the 
information  may  be  laid  must  depend  on  the  words  of  the  penal  statute, 
and  the  facts  constituting  the  offence  within  it.  See  the  various  titles 
of  offences  under  penal  statutes  throughout  this  work. 

A  feme  covert  may  be  convicted  on  a  penal  statute.  (See  Reg.  v. 
Rolson,  \L.  &  C.  93  ;  31  1.  J.  M.  G.  22;  R.  v.  Grofts,  2  iStra.  1120  ; 
Foster's  case,  11  Bep.  61  ;  "  Wife,"  Vol.  V.)  So  may  an  infant.  (4 
Bla.  Com.  308  ;  Marshall  v.  Button,  8  T.  R.  545  ;  but  see  B.  v.  Lord, 
12  Q.  B.  757  ;  17  L.  J.  M.  C.  101 ;  see  ante,  tit.  "  Children.") 

Aa  a  general  rule  no  one  can  be  made  criminally  responsible  for  the 
acts  of  third  persons  ;  but  the  position  of  the  parties,  such  as  that  of 
master  and  servant,  or  principal  and  agent,  or  consignor  and  consignee 
may  in  certain  cases  raise  a  presumption  in  law  that  the  one  party 
knew  of  the  unlawful  act  of  the  other,  or  was  ignorant  of  it  under 
such  circumstances  of  negligence  as  to  make  him  responsible  for  such 
act,  but  proof  of  want  of  actual  knowledge  and  of  .sufficient  diligence 
will  rebut  such  presumption.  {Hearne  v.  Oarton,  28  L.  J.  M.  C.  206  ; 
Wilson  V.  Stewart,  3  B.  cfc  &  913 ;  32  L.  J.  M.  G.  198 ;  Howdls  v.  Wynne, 
15  C.  B.  KS.Z;  32  X.  J.  M.  G.  241 ;  MicheU  v.  Brown,  \E.<&E.  267; 
28  L.  J.  M.  G.  53;  Beg.  v.  Brown,  1  E.&  B.  757 ;  26  L.  J.  M.  G.  183.) 

By  11  &  12  Vict.  c.  43,  s.  5,  "  Every  person  who  shall  aid,  abet, 
counsel,  or  procure  the  commission  of  any  offence  which  is  or  hereafter 
shall  be  punishable  on  summary  conviction,  shall  be  liable  to  be  pro- 
ceeded against  and  convicted  for  the  same,  either  together  with  the 
principal  offender,  or  before  or  after  his  conviction,  and  shall  be  liable, 
on  conviction,  to  the  same  forfeiture  and  punishment  as  such  principal 
offender  is  or  shall  be  by  law  liable,  and  may  be  proceeded  against  and 
convicted,  either  in  the  county,  riding,  division,  liberty,  city,  borough 
or  place  where  such  principal  offender  may  be  convicted,  or  in  that  in 
which  such  offence  of  aiding,  abetting,  counselling  or  procuring  may 
have  been  committed. 

Upon  an  information  laid  charging  the  defendant  with  aiding  and 
abetting  another,  being  the  keeper  of  a  place  of  public  resort,  wherein 
refreshments  were  sold,  in  knowingly  suffering  prostitutes  to  assemble 
there,  the  defendant  was  the  servant  of  the  keeper  of  the  house,  and 
Crompton,  J.,  in  delivering  judgment,  said,  "If  the  master  intended  the 
servant  should  do  the  act  amounting  to  a  misdemeanour,  by  managing 
the  house  in  the  way  stated,  and  the  servant  does  it,  the  master  would 
be  guilty  as  principal,  and  the  servant  as  aiding  and  abetting."  (Wilson 
V.  Stewart,  ZB.&S.  913  ;  32  L.  J,  M.  C.  198.)   And  a  charter  master  of 
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a  coal  mine,  who  was  cognizant  of  the  fact  of  the  banksman,  who  was 
his  servant,  breaking  a  rule  of  the  colliery,  and  did  not  interfere  to 
prevent  it,  may  be  convicted  of  aiding  and  abetting  the  banksman  to 
break  the  rule.  {Howells  v.  Wynne,  15  G.  B.  N.S.Z;  32 L.  J.  M.C.  241.) 
As  to  who  may  be  joined  as  defendants  in  the  same  conviction,  see 
"Indictment,"  Vol.  III.,  and  posi,  1143.)  Where  the  act  is  such  that 
several  may  join  in  it,  all  the  offenders  may  be  included  in  the  same 
information  and  conviction.     (See  jaosi,  1143.) 

6.  "What  Offences  mat  be  Joined.]— By  11  &  12  Vict.  c.  43,  s.  10, 
"  Every  complaint  (within  that  Act)  shall  be  for  one  matter  of  com- 
plaint only,  and  not  for  two  or  more  matters  of  complaint ;  and  every 
information  (within  the  Act)  shall  be  for  one  offence  only,  and  not  for 
two  or  more;  offences."  Irrespective  of  that  Act  there  does  not  seem 
any  objection  to  the  joining  and  stating  of  several  offences  in  a  distinct 
manner  in  the  same  information  and  conviction.  (See  jB.  v.  Swallow,  8 
T.  R.  286  ;  R.  v.  Matthews,  10  Mod.  26  ;  R.  y.Lovett,  7  T.  R.  1030;  New- 
inoun  V.  Bendyshe,  10  A.  db  E.  11.) 

.  It  is  only  one  offence  or  matter  of  complaint  under  the  19  Geo.  II. 
c.  21  that  the  defendant  swore  one  oath  several  times  repeated  on  one 
and  the  same  occasion.  {Reg.  v.  Scott,  iB.  <&  S.  368 ;  33  L.  J.  M.  G.  15.) 
An  information  which  charged  the  kefeping  and  using  a  house  as  a 
betting-house,  contrary  to  16  &  17  Vict.  c.  119,  s.  3,  on  the  5th  October 
and  divers  other  days  and  times  between  the  5th  October  and  the  lay- 
ing of  the  information  (16th  November),  and  was  followed  by  a  con- 
viction of  the  offence  on  the  8th  of  November,  was  held  good.  {Ordey 
V.  Gee,  30  L.  J.  M.  G.  222  ;  see  Wray  v.  Toke,  12  Q.  B.  492  ;  17  L.  J. 
M.  G.  183  ;  Attorney-General  v.  M'Lean,  \  M.  <&  G.  750 ;  32  L.  J.  Ex. 
101  ;  R.  V.  Salomons,  1  T.  R.  261,  infra.) 

The  permitting  drunkenness,  and  other  disorderly  conduct  contrary 
to  the  tenor  of  a  license  granted  for  the  retailing  of  beer  under  4  & 
5  Will.  IV.  c.  85,  is  not  a  double  charge,  but  the  permission  both 
of  drunkenness  and  disorderly  conduct  may  be  one  and  the  same 
offence  committed  at  the  same  time.  {Wray  v.  Toke,  \2Q.  B.  492  ;  17 
L.  J.  M,  G.  183  ;  and  see  Attorney-General  v.  M'Lean,  1  H.  <h  C.  750 ; 
32  L.  J.  Exch.  101.)  But  on  the  Lottery  Act,  22  Geo.  III.  o.  47,  a  con- 
viction which  charged  the  defendant  with  keeping  an  office  for  dealing 
in  shares  of  tickets  in  the  State  lottery,  and  receiving  a  sum  of  three 
shillings  for  a  share  without  a  license,  and  receiving  three  shillings  for 
registering  a  lottery  ticket  then  imdrawn  without  a  license,  was  held 
bad  from  the  duplicity  of  the  charge.  {R.  v.  Salomons,  1  T.  R.  251.) 
And  a  conviction  upon  the  11  Geo.  IV.  and  1  Will.  IV.  c.  64,  s.  14, 
{Newman  v.  Bendyshe,  10  A.  &  E.  11,)  which  charged  the  defendant 
with  keeping  his  house  open  for  the  sale  of  beer,  and  selling  beer,  and 
suffering  the  same  to  be  drunk  and  consumed  on  the  premises  at  an  un- 
lawful time,  was  held  bad  because  it  contained  more  than  one  offence. 

7.  Oath  to  support  Information.] — The  information  need  not  be  T.  Oath  to  sup- 
upon  oath,  if  not  expressly  required  by  the  statute  authorizing  the  p""^  Momation. 
conviction.     {R.  v.  Willis,  Bosc.  16  ;  Basten  v.  Carew,  5  D.  &  R.  568  ; 

2  Z>.  cfe  iJ.  M.  G,  563  ;  ZB.&G.  649  ;  see  R.  v.  Rawlins,  ?>G.&P.  441.) 
If  the  statute  requires  such  oath,  it  must  be  administered  and  taken 
before  the  magistrate  receives  the  material  part  of  the  information. 
(See  R.  V.  Kiddy,  ^D.&R.  734  ■,%!>.&  R.M.  C.  364.) 

Now  by  11  &  12  Vict.  c.  43,  s.  10,  every  complaint  within  that  Act, 
"upon  which  a  justice  or  justices  of  the  peace  is  oi'  are  or  shall  be 
authorized  by  law  to  make  an  order,  and  every  information  for  any 
offence  or  act  punishable  upon  summary  conviction,  unless  some  par- 
ticular Act  of  Parliament  shall  otherwise  require,  may  respectively  be 
made  or  laid  without  any  oath  or  affirmation  being  made  of  the  truth 
thereof,  except  in  cases  of  informations  where  the  justice  or  justices  re- 
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case  where  the  justice  or  jvistices  shall  issue  his  or  their  warrant  in  the 
first  instance  the  matter  of  such  information  shall  be  substantiated  by 
the  oath  or  affirmation  of  the  informant,  or  by  some  witness  or  wit- 
nesses on  his  behalf,  before  any  such  warrant  shall  be  issued."  Before 
this  statute  an  action  lay  against  a  justice  who  issued  a  warrant  to 
apprehend  a  person  to  bring  him  up  for  hearing  on  a  charge  made  with- 
out oath,  as  such  a  warrant  was  issued  without  jurisdiction.  {Caudle 
V.  Seymour,  1  §.  B.  889.) 

Under  the  old  Malicious  Trespass  Act,  7  &  8  Geo.  IV.  c.  30,  s.  24  (now 
repealed,  but  re-enacted  by  the  24  &  25  Vict.  c.  97,  s.  62)  a  convic- 
tion for  damaging  a  carnage  was  held  right,  though  the  information 
was  not  taken  on  oath  ;  and  section  30  in  the  old  Act,  (in  the  place  of 
which  section  62  stands  in  the  later  Act,)  which  gives  a  power  of  pro- 
ceeding ex  parte  after  a  charge  on  oath,  was  held  not  to  be  engrafted  on 
the  former  section  so  as  to  make  the  want  of  an  oath  exclude  the  juris- 
diction of  the  justice  to  hear  the  case  upon  the  appearance  of  the  de- 
fendant. {Reg.  V.  Millard,  1  Dears.  0.  C.  166  ;  22  L.  J.  M.  C.  108.)  It 
would  seem  that  an  omission  to  lay  an  information  upon  oath  where 
required  is  an  error  in  procedure  only,  and  cured  by  the  appearance  of 
the  defendant.  (See  id.  B.  r.  Berry,  28  L.  J.  M.  C.  86;  Bell,  C.  C.  46 ; 
and  Turner  v.  Postmaster- General,  5  B.S  8.  821 ;  34  L.  J.  M.  C.  10.) 

Sometimes  the  statute,  though  it  does  not  require  the  information  to 
be  on  the  oath  of  the  informer,  requires  that  the  charge  contained  in  it 
shall  be  deposed  to  on  the  oath  of  some  other  person,  being  a  credible 
witness,  as  the  6  &  7  Will.  IV.  c.  65,  s.  9,  relating  to  game ;  and  in  such 
case  there  should  be  a  deposition  accordingly.  (See  B.  v.  Scoiton,  1  D. 
<h  L.  726;  13  L.  J.  M.  C.  58;  see  post,  1111.) 

8.  Form  of  the  Information.]— When  the  information  is  required 
by  statute  to  be  in  writing,  that  form  must  be  observed,  and  this  is 
usually  directed  where  power  is  given  to  apprehend  the  offender  in  the 
fiirst  instance  ;  but  unless  expressly  so  directed  it  does  not  seem  neces- 
sary that  it  should  be  in  writing.  {B.  v.  Willis,  Bosc.  16  ;  Foley,  5th 
ed.  by  Macnamara,  73  ;  and  see  Beg.  v.  Combe,  32  L.  J.  M.  C.  67 ; 
see  R.  V.  Bawlins,  8  C.  <£■  P.  441.) 

In  practice  the  magistrate  always  requires  an  information  in  writing, 
drawn  up  in  regular  form,  to  be  lodged  with  him  before  he  will  grant 
a  summons  against  an  offender  on  a  penal  statute.  In  other  cases  the 
magistrate  usually  requires  no  more  than  a  mere  verbal  statement  of 
the  case  by  the  prosecutor  before  the  summons  is  granted,  or  a  state- 
ment of  it  upon  oath  before  he  grants  a  warrant. 

Sometimes  the  statute  expressly  dispenses  with  a  written  informa- 
tion ;  as,  for  instance,  the  General  Highway  Act,  5  &  6  Will.  IV.  c.  50, 
s.  101  ;  also  the  General  Turnpike  Act,  4  Geo.  IV.  c.  95,  s.  83. 

When  the  statute  requires  the  information  to  be  in  writing,  the  con- 
viction should  state  it  was  so.  {R.  v.  Willis,  Bosc.  16  ;  see  j3so  Boiien 
V.  Carew,  5  D.  &  B.  558 ;  ZB.&  C.  649.) 

Statement  of  the  Oath.] — The  information,  when  required  to  be  on 
oath,  should  state  that  it  was  so.  (See  ex  parte  Aldrid(^e,  'iD.diB.SZ; 
2B.SC.  600;  Wilkins  v.  Wright,  '2.  C.  S  M.  191 ;  see  i  Saund.  262,  n.) 

Where  the  statute  requires  the  charge  contained  in  the  information 
to  be  deposed  to  on  the  oath  of  another  party  than  the  informer,  this 
deposition  should  appear  on  the  face  of  the  proceedings.  By  sect.  9  of 
6  &  7  Will.  IV.  c.  65,  (relating  to  trespasses  by  entering  upon  land  in 
pursuit  of  game,)  it  is  enacted,  "  That  upon  any  information  made  or 
exhibited  before  a  justice  of  the  peace  of  any  such  offence  as  aforesaid 
it  shall  not  be  necessary  that  the  charge  contained  in  such  information 
should  be  made  on  the  oath  of  the  informer  or  prosecutor  in  such  case ; 
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provided,  that  before  any  proceeding  shall  be  had  or  taken  upon  such 
information,  either  for  summoning  the  party  accused  or  compelling  bis 
appearance  to  answer  the  same,  the  charge  contained  in  such  informa- 
tion shall  be  deposed  to  on  the  oath  of  some  other  person  or  persons, 

being  a  credible  witness  or  credible  witnesses."    An  information  under  

this  section  was  as  follows  ; — "  Staffordshire  to  wit.  Be  it  remembered 
that  on,  &c.,  at,  &c.,  Sir  0.  M.,  of  &c.,  a  credible  witness,  in  his  proper 
person,  oometh  before  me,  W.  F.  C,  one  of  the  justices,  &e.,  and  giveth 
me,  the  said  justice,  to  understand  and  be  informed,  that  E.  R.,  of  &c., 
did,  on  &c.,  at  (fee,  unlawfully  commit  a  certain  trespass,  by  entering,  in 
the  daytime  of  the  same  day,  upon  a  certain  close  of  land,  in  the  jjosses- 
sion  and  occupation  of  J.  W.  there  situate,  in  pursuit  of  game,  conti-ary 
to  the  statute,  &c.,  whereby,  and  by  force  of  the  statute,  E.  B.  has  for- 
feited a  sum  of  money  not  exceeding  two  pounds,  &c. ;  and  the  said 
information  having  been  also  verified  upon  the  oath  of  W.  A.,  of,  &c., 
another  credible  witness,  before  me  the  said  justice;  whereupon  the  said 
Sir  O.  M.  prays  that  the  said  E.  E.  may  be  forthwith  summoned  to 
appear  before  one  of  the  said  justices,  to  answer  the  said  information, 
and  make  his  defence  thereto.  O.  M.,  W.  A.  Exhibited  by  Sir  O.  M., 
and  sworn  before  me,  the  day  and  year  first  above  written,  W.  F.  C." 
There  was  no  other  document  deposing  to  the  charge  contained  in  the 
information  : — held,  that  this  information  alone  was  not  a  suflacient 
compliance  with  the  above  section  to  give  two  magistrates  jurisdiction 
to  entertain  the  charge.    (iJ .  v.  Scotton,  lR(hL.72fi;  Vd  L.  J.  M.  C.  58.) 

Statement  of  Time  of  Laying  it."] — The  day  and  year  on  which  it  is  statement  of 
exhibited  must  be  stated  therein,  as  well  that  it  may  appear  to  be  ti™^  °f  laying 
subsequent  to  the  offence  and  prior  to  all  the  other  proceedings,  as  in  ™°™"'  '™- 
order  to  ascertain  that  the  prosecution  is  within  the  time  limited  by 
the  particular  statute  on  which  it  is  founded.   (JJ.  v.  Kent,  2  Ld.  Raym. 
1546  J  B.  V.  FuUer,  1  Id.  510.)     In  R.  v.  Kent,  (2  Ld.  'Raym.  1546,)  the 
conviction  was  quashed  because  the  information  was  set  out  to  be  ex- 
hibited on  2nd  Nov.  1  Geo.  II.  and  the  conviction  was  laid  to  be  on  2nd 
Oct.  1  Geo.  II. 

Statement  of  Place  where  laid.] — The  place  also  where  the  informa-  statement  of 
tion  is  stated  to  be  received  must  be  stated  in  it,  in  order  to  show  that  place  i*ere  laid. 
the  magistrate  at  the  time  was  acting  within  his  jurisdiction.    (Rose. 
24  ;  and  see  Kite  and  Lane's  case,  IB.&C.  101 ;  2  D.  &  B.  212 ;  and 
tit.  "  Justices;'  Vol.  III.) 

J!fame  of  Informer,  Scj—Bdore  the  11  &  12  Vict.  c.  43,  the  name  j^^^^"* "'" 
of  the  informer  must,  it  seems,  have  been  set  forth  in  all  cases,  that  "^'^  ' 
the  person  convicted  might  know  who  was  his  accuser.  {Sed  vide  Foley 
on  Conv.  5th  ed.  p.  76.)  And  where  a  statute  directed  that  certain 
things  should  be  forfeited  to  the  person  seizing  the  same,  the  informa- 
tion must  have  shown  that  the  person  to  whom  the  thing  was  adjudged 
was  the  person  who  seized  it,  and  it  was  not  enough  that  this  was  stated 
in  the  adjudication.     (R.  v.  Smith,  5  M.  S  S.  133.) 

But  it  was  not  necessary  (as  in  penal  actions)  to  allege  that  the  in- 
former sued  as  well  for  himself  as  for  the  other  parties.  {R.  v.  Lovet,  7 
T.  R.  152.) 

Where  the  penalty  was  given  as  a  compensation  to  a  party  aggrieved  ^„^ald'b°™'^at 
by  the  offence,  it  must  have  appeared  either  that  he  was  the  informer,   i^"tance  of  third 
or  that  the  information  was  laid  at  his  instance.     (B.  v.  Garden,  4  party. 
Burr.  2279;  R.  v.  Daman,  2  B.  S  A.  378  ;  1  Chit.  Rep.  147.) 

But  in  a  conviction  under  the  Pilot  Act,  (6  Geo.  IV.  c.  125,)  for 
continuing  in  charge  of  a  ship  after  a  licensed  pilot  had  offered  to 
take  charge,  it  was  held  not  to  be  necessary  to  state  the  consent  of 
the  corporation  of  the  Trinity  House,  or  of  the  lord  warden  of  the 
cinque  ports,  to  the  prosecution ;  such  consent,  though  required  by  the 
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statute,  not  being  alluded  to  in  the  form  of  conviction  thereby  provided. 
{Chaney  v.  Payne,  1  Q.  B.  712.) 

But  now,  inasmuch  as  where  the  st-atute  11  &  12  Vict.  c.  43,  applies, 
the  information  does  not  appear  on  the  face  of  the  conviction,  it  need 
not,  except  by  special  statute,  even  be  in  writing.  The  above  decisions 
are  only  of  value  in  cases  where  the  11  &  12  Vict.  c.  43  does  not  apply, 
or  where  the  information  or  complaint  is  recited  in  the  conviction. 
{Paley  on  Conv.  5th  ed.  76;  and  s^&Whittle  v.  Franhland,  2  B.  S  S.  4cQ  ; 
31  L.  J.  M.  C.  81.) 

Name,  So.,  of  Magistrate.] — Summary  convictions  before  magistrates 
being  by  virtue  of  a  circumscribed  and  extraordinary  power,  the  name 
and  style  of  the  justice  or  justices  before  whom  the  information  is 
lodged  must,  before  the  11  &  12  Vict.  c.  43,  have  been  set  forth  in  the 
statement  of  the  information,  from  which  it  must  have  appeared  that 
he  or  they  had  authority  to  take  such  information.  (See  2  Salk.  473 ; 
R.  V.  Johnson,  1  Stra.  261  ;  Ex  parte  Kite,  i  D.  &  R.  212  :  nom.  Kite 
and  Lane's  case,  1  B.  <£  C.  101 ;  Foley,  5th  ed.  76,  87 ;  Reg.  v.  Totness, 
11  Q.  B.  80 ;  18  L.  J.  M.  C.  46  ;  but  see  Reg.  v.  St.  Mamrice,  16  Q. 
5.908.) 

It  was  not  sufficient,  therefore,  to  describe  him  as  a  justice  in  the 
county  vnthout  saying  of  or  for  the  county.  (See  B.  v.  Dohhyn,  2 
Salh.  473.)  It  was,  however,  no  objection  that  he  was  described  as  hein^ 
a  justice,  &c.,  without  saying  "at  that  time  being  a  justice,"  &c.,  for 
that  is  implied.     {R.  v.  Ghipps,  2  Stra.  711.) 

If  the  statute  gave  cognizance  of  the  offence  to  the  next  justice  of 
the  county,  the  convicting  magistrate  should  have  been  so  described, 
for  no  other  but  the  next  had  any  jurisdiction.  (Sander^s  case,  1 
Saund.  263  ;  Dalt.  c.  6.)  But  if  the  Act  only  mentioned  justices  in  or 
near  the  place,  it  was  but  directory,  and  they  need  not  have  been  so 
described  ;  (2  Keb.  659  ;)  nor  if  the  statute  spoke  of  justices  acting  for 
the  division  need  they  have  been  so  alleged,  for  any  justice  of  the 
county  comes  within  that  condition.  (iJ.  v.  Price,  CcUd.  305  ;  3  Bac. 
Ah.  793  ;  and  see  tit.  "  Justices,"  Vol.  III.) 

The  omission  of  the  word  assigned,  in  the  description  of  the  style  of 
a  magistrate  has  been  once  held  to  be  fatal.  (Sanders's  case,  1  Saund. 
263.) 

By  26  Geo.  II.  c.  27,  no  order  or  adjudication  of  justices  is  invalid, 
because  it  does  not  express  that  either  justice  is  of  the  quorum,  (And 
see  tit.  "  Justices,"  Vol.  III.) 

Name,  &c.,  of  Offender^ — Before  the  11  &  12  Vict.  c.  43,  the  name  of 
the  offender  must  have  been  correctly  stated,  otherwise  the  proceedings 
would  have  been  unavailable  if  he  did  not  appear.  If  there  be  several 
offenders  each  must  have  been  named.  A  conviction  against  "Messrs. 
Harrison  and  Company"  was  considered  bad,  and  this  although  none 
of  the  parties  even  objected  to  the  conviction  on  that  ground.  {R.  v. 
Harrison,  8  T.  R.  508.) 

The  addition  of  the  offender  was  not  material,  and  need  not  have 
been  stated,  though  it  was  usual.  (See  R.  v.  Burndby,  2  Ld.  Raym. 
900  ;  1  Salk.  181.) 

The  General  Turnpike  Act  allows  proceedings  against  a  driver  mis- 
behaving himself  to  be  carried  on  against  him  without  describing  his 
name,  if  he  refuse  to  disclose  it.  (See  3  Geo.  IV.  c.  126,  s.  132.)  There 
is  also  a  similar  clause  in  the  General  Highway  Act,  5  &  6  Will.  IV. 
c.  50,  s.  78. 

Statement  of_  Time  of  Offence^ — Before  the  11  and  12  Vict.  c.  48,  the 
time  of  committing  the  offence  must  have  been  stated,  it  would  seem, 
in  the  information,  and  at  all  events  it  must  have  been  so  in  the  con- 
viction, in  order  that  the  magistrate  might  appear  to  have  proceeded 
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in  the  first  instance  upon  a  legal  charge,  and  also  that  it  might  appear 
the  information  had  been  commenced  within  the  limited  time ;  {B,.  v. 
PuUen,  1  Salk.  369  ;)  and  also,  as  has  heen  said,  that  the  party  might 
be  enabled  to  defend  himself  against  a  second  charge.  (iJ.  v.  Catheral,  2 
Stra.  900  ;  14  Hast,  272.) 

The  precise  day,  however,  it  seems,  need  not  have  been  named,  if  the 
offence  were  alleged  to  have  been  committed  between  such  a  day  and 
such  a  day,  provided  the  first  of  the  days  be  between  the  time  limited 
by  the  statute.  (2  Hawk  c.  25,  s.  82 ;  R.  v.  Chandler,  1  Salk  378  ;  1 
Ld.  Baym.  581 ;  Carth.  502  ;  5  Mod.  446  ;  iJ.  v.  Simpson,  10  Mod.  248.) 
It  is  more  regular,  however,  to  fix  the  charge  to  a  certain  day  where  it 
can  be  done. 

Where  an  information  appeared  to  be  exhibited  on  the  29th 
May,  1805,  and  the  offence  was  charged  to  have  been  committed 
"  within  three  months,  to  wit,  on  the  12th  May  now  last  past :"  it  was 
held,  that  the  words  last  past  might  refer  to  the  day  of  the  month 
and  not  to  the  month  itself,  so  as  to  obviate  the  objection  of  the  infor- 
mation being  out  of  time,  by  supposing  it  to  refer  to  May,  1804.  (R. 
V.  Crisp,  7  Bast,  389.)  Stating  the  offence  to  have  been  on  the  "  20th 
day  June,"  omitting,  the  word  "  of,"  would  not,  it  seems,  be  bad.  (iJ. 
V.  Huggins,  Z  C.  &  P.  414.) 

An  information  charging  the  defendant  with  having  opened  and  kept 
a  house  in  his  occupation  for  the  purpose  of  betting  with  persons  re- 
sorting thereto  (contrary  to  the  16  &  17  Vict.  c.  119,  s.  3)  the  6th  of 
October  preceding,  and  on  divers  other  days  and  times  between  the  said 
5th  October  and  the  laying  of  the  information,  was  held  good.  {Ordey 
V.  Qee,  30  L.  J.  M.  G.  222.) 

In  all  cases,  notwithstanding  the  necessity  to  state  a  time,  it  is  not 
essential  that  it  should  be  stated  truly.  If  there  afterwards  appear  to 
be  a  variance  in  this  respect  between  the  information  and  the  evidence, 
it  will  be  immaterial,  if  it  appear  from  the  evidence  that  the  prosecu- 
tion was  actually  commenced  in  due  time. 

And  now  by  11  &  12  Vict.  c.  43,  s.  9,  "In  all  cases  of  informations  for 
any  offences  or  acts  punishable  upon  summary  conviction  any  variance 
between  such  information  and  the  evidence  adduced  in  support  thereof 
as  to  the  time  at  which  such  offence  or  act  shall  be  alleged  to  have  been 
committed  shall  not  be  deemed  material  if  it  be  proved  that  each  infor- 
mation was,  in  fact,  laid  within  the  time  limited  by  law  for  laying  the 
same." 

Statement  of  Venue."] — The  place,  viz.,  the  parish,  &c.,  and  the  county  statement  of 
wherein  the  offence  was  committed,  must  have  been  stated  in  the  infer-  0^0^0001- 
mation,  in  order  that  the  offence  might  appear  to  have  been  committed  mitted. 
in  the  place  over  which  the  magistrate's  jurisdiction  extends.     {Paley, 
5th  ed.  77.)     And  this,  though  the  conviction  pursues  the  form  given  by 
the  statute,  which  does  not  expressly  require  that  the  place  where  it 
was  committed  should  be  shown.   {R.  v.  Hazell,  13  East,  139  ;  Kite  and 
Lane's  case,  \  B.  S  C.  101 ;  nam.  ex  parte  Kite,  %D.&R.  212.) 

The  mention  of  the  county  in  the  margin  does  not  supply  the  want 
of  an  allegation  of  the  fact  being  committed  in  the  county ;  for  the  in- 
sertion of  it  in  the  margin  is  only  to  show  in  what  county  the  convic- 
tion was  made.  {R.  v.  Austin,  8  Mod.  309.)  But  the  venue  is  part  of 
the  conviction,  and  may  be  incorporated  into  the  body  of  it  by  words 
of  reference,  as  by  saying  that  it  was  made  by  "justices  of  the  peace  in 
and  for  the  said  county,"  referring  to  the  venue  in  the  margin  ;  {B.  v. 
Inhabs.  of  Casterton,  6  Q.  B.  507;)  though  the  name  of  the  county  in 
the  margin  is  not  of  itself  sufficient  to  show  that  the  justices  were 
within  the  county  so  mentioned  in  the  margin  when  they  made  the 
conviction,  so  as  to  give  them  jurisdiction  without  alleging  that  they 
were  in  such  county  in  the  body  of  the  conviction.  (iJ.  v.  Totness,  1 1 
q.  B.  80;  E.  V.  St.  George  Bloomsbury,  i  E.  d:  B.  520;  24  L.  J.  M.  0.49.) 
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And  where  the  venue  in  the  margin  of  an  order  of  removal  was 
"Borough  of  A.,"  and  the  justices  were  described  as  "having  juris- 
diction within  and  for  the  said  borough,"  it  was  held  not  to  be  sufficient, 
as  it  did  not  appear  that  the  order  was  made  in  the  boi'ough.  (Reg.  y. 
Newton- Farers,  9  Q.  B.  32.)  But  where  a  place  has  been  once  named, 
as  "at  B.  in  the  county  of  H.,"  it  is  enough  afterwards  to  say,  "at  B. 
aforesaid,"  without  saying,  "  in  the  county  aforesaid,"  for  it  will  not  be 
presumed  to  lie  in  two  counties.     {R.  v.  Burnaby,  2  Ld.  Raym.  901.) 

Where  a  conviction  omitted  to  state  in  the  previous  part  of  it  the 
precise  place  where  the  offence  was  committed,  but  in  awarding  the 
distribution  of  the  penalty  awarded  it  "  to  the  overseers  of  D.,  in  the 
said  county,  where  the  said  offence  was  committed,"  this  was  held  to  be 
sufficient.  '  {fi.  v.  Weale,  b  C.  c&  P.  135.  See  further,  tit.  "  Indictment," 
Vol.  III.) 

If  a  particular  locality  be  an  ingredient  in  the  offence  charged,  the 
information  must  define  the  requisite  locality  by  express  allegations. 
(See  BeyheVs  case,  4:  B.  S  A.  246,  248  ;  Souden's  case,  id.  294 ;  R.  v. 
Fletcher,  13  L.  J.  M.  C.  16  ;  and  see  tit.  "Ga'me,''  Vol.  II.) 

Courts  and  magistrates  are,  indeed,  bound  ex  officio  to  take  notice  of 
the  known  divisions  of  the  kingdom,  as,  whether  such  a  place  is  within 
or  without  the  bills  of  mortality.  (-B.  v.  Vasey,  Bosc.  138.)  Thus  the 
court  took  notice  that  a  city  mentioned  in  an  information  or  order  was 
a  county  of  a  city  ;  and  held  an  order  valid  where  the  justices  of  a 
county  of  a  city  had  described  themselves  as  "  in  and  for  the  said  city." 
{Reg.  V.  St.  Maurice,  16  Q.  B.  908.)  But  not  so  of  the  local  situations 
and  distances  of  different  places  in  the  counties  from  each  other.  {Bey- 
bel's  case,  i  B.  &  A.  243  ;  R.  v.  Edwards,  1  East,  279.) 

JSTotwithstanding  a  place  must  be  stated,  it  is  not  in  general  essential, 
unless  perhaps  in  averments  of  local  situation,  to  prove  the  offence  was 
committed  at  the  place  stated ;  and  it  suffices  to  show  that  it  was  com- 
mitted within  the  jurisdiction  of  the  magistrate.  (See  ^'Indictment" 
Vol.  III.)  If  indeed  it  be  an  information  for  an  offence  where  the 
statute  creating  it  gives  a  part  of  the  penalty  to  the  poor  of  the  parish 
in  which  it  is  committed,  a  material  variance  between  the  parish  laid 
and  that  proved  would  be  fatal. 

Now  by  11  &  12  Viet.  c.  43,  s.  9,  "  In  all  cases  of  informations  for 
any  offences  or  acts  punishable  upon  summary  conviction  any  variance 
between  such  information  and  the  evidence  adduced  in  support  thereof 
as  to  the  time  at  which  such  offence  or  act  shall  be  alleged  to  have  been 
committed  shall  not  be  deemed  material  if  it  be  proved  that  such  infor- 
mation was,  in  fact,  laid  within  the  time  limited  by  law  for  laying  the 
same ;  and  any  variance  between  such  information  and  the  evidence 
adduced  in  support  thereof  as  to  the  parish  or  township  in  which  the 
offence  or  act  shall  be  alleged  to  have  been  committed  shall  not  be 
deemed  material,  provided  that  the  offence  or  act  be  proved  to  have 
been  committed  within  the  jurisdiction  of  the  justice  or  justices  by  whom 
such  information  shall  be  heard  and  determined  ;  and  if  any  such  vari- 
ance, or  any  variance  in  any  other  respect  between  such  information 
and  the  evidence  adduced  in  support  thereof,  shall  appear  to  the  justice 
or  justices  present  and  acting  at  the  hearing  to  be  such  that  the  party 
charged  by  such  information  has  been  thereby  deceived  or  misled,  it 
shall  be  lawful  for  such  justice  or  justices,  upon  such  terms  as  he  or 
they  shall  think  fit,  to  adjourn  the  hearing  of  the  case  to  some  future 
day,  and  in  the  meantime  to  commit  [D]  the  said  defendant  to  the  house 
of  correction,  or  other  prison,  lock-up  house,  or  place  of  security,  or 
to  such  other  custody  as  the  said  justice  or  justices  shall  think  fit,  or  to 
discharge  him  upon  his  entering  into  a  recognizance  [E],  with  or  with- 
out surety  or  sureties,  at  the  discretion  of  such  justice  or  justices  con- 
ditioned for  his  appearance  at  the  time  and  place  to  which  such  hearing 
shsJl  be  adjourned,"  &c. 


s.  I.]  (ftottbiction.  1115 

Statement  of  the  Offence  itself.] — All  acta  whicli  subject  men  to  new         1.  The 
and  other  trials  than  those  by  which  they  ought  to  be  tried  by  the    Information 
common  law,  ought  to  be  taken  strictly.     The  information  must,  there-         before 
fore,  before  the  11  &  12  Vict.  c.  43,  have  contained  an  exact  description    Conviction. 

of  the  offence  ;  which,  in  order  to  give  the  justice  a  jurisdiction,  must   

have  appeared  to  have  been  within  both  the  letter  and  spirit  of  the   Statement  of  the 
statute  that  created  it,  and  which  must  be  exactly  described,  that  the  p,eaui8ite 
defendant  may  know  what  charge  he  is  to  answer,  and  that  he  may  be  certainty, 
enabled  to  defend  himself  against  a  second  charge  for  the  same  offence. 
(_Bosc.  25.)     The  statement  of  the  offence  must  have  been  with  as  much 
certainty  as  the  nature  of  the  case  will  admit  of    It  ought  to  be  certain 
to  every  intent.     It  must  have  as  much  certainty  in  it  as  in  an  indict- 
ment.    (See  R  V.  Pain,  6  B.  S  C.  251;  1  D.  &  R.  678;  ^B.&R.  M.  C. 
517.)    And  now,  where  the  11  &  12  Vict.  c.  43  is  not  applied,  and  the 
information  is  recited  in  the  conviction,  a  direct  and  positive  charge 
must  be  stated  against  the  defendant;  it  does  not  saffice  to  state  merely  statement  must 
facts  amounting  to  a  presumption   of  guilt,  however  sufBcient  such  ^^  ^"'^"^  ™* 
facts  may  be  as  primd  facie  evidence  against  him.     Thus  where  the  ^  ^"^  • 
sharge  in  an  information  (under  the  8  Ann.   c.  18,  s.  3,  for  selling 
bread  under  the  assize)  was  that  the  bread  wanted  so  much  weight,  &c., 
was  bought  in  the  shop  of  the  defendant :  it  was  held,  that  the  charge  Mere  statement 
ought  to  have  been  more  direct,  viz.,  of  the  sale  of  so  much  bread  hy  the  °^  CTidence  bad. 
defendant,  for  though  the  fact  of  a  servant  selling  in  his  master's  shop 
is  good  evidence  against  the  master,  still  it  is  but  evidence,  and  what  is 
evidence  merely  is  not  enough  to  be  laid  in  the  information.     {B.  v. 
Bradley,  10  Mod.  155.) 

All  the  facts  necessary  to  support  the  proceeding  must  be  expressly  Facts  must  not 
alleged,  and  not  left  to  be  gathered  by  inference  or  intendment.     Thus  ^o  gathered 
in  a  conviction  for  having  concealed  brewing  utensils,  the  deposition,  inference? 
which  appeared  to  be  taken  on  a  day  subsequent  to  the  information, 
only  made  the  witness  state  that  the  defendant  now  has  two  concealed 
vessels,  &c.,  and  the  conviction  was  quashed,  because  it  should  have  ap- 
peared that  the  defendant  had  them  at  the  time  of  the  information,  for 
though  the  words  might  be  made  to  imply  as  much,  yet  Lord  C.  J. 
Salt  said,  "  a  conviction  must  be  certain,  and  not  taken  by  collection." 
(J?,  v.  Fuller,  1  Ld.  Raym.  509.) 

Nor  must  the  precise  offence  be  in  any  way  left  in  doubt.    A  convic-  The  precise 
tion  upon  an  information,  on  3  &  4  Will.  IV.  c.  53,  against  a  foreigner,  offence  must  not 
for  being  on  board  a  vessel  liable  to  forfeiture,  charged  the  offence  as     ^  ^   "*  imbi. 
being  committed  within  a  part  of  the  United  Kingdom,  and  within  one 
league  of  the  coast ;  but  it  appearing  that,  as  to  the  latter,  the  penalty 
was  done  away  with  :  it  was  held  that  the  conviction  could  not  be  sup- 
ported, aa  it  did  not  distinctly  show  to  the  defendant  which  offence  was 
insisted  on  against  him.     (R  v.  Pereira,  '2,  A.db  E.  375.) 

And  where  a  statute  gives  summary  proceedings  for  various  offences 
specified  in  several  sections,  a  conviction  is  bad  which  leaves  it  uncer- 
tain under  which  section  it  took  place.  {Charter  v.  Graeme,  13  Q.  B. 
216.)  And  where  the  conviction  professed  to  be  under  a  repealed 
statute  it  was  quashed,  although  it  might  have  been  justified  under  the 
repealing  statute,  inasmuch  as  the  latter  statute  affixed  a  different 
punishment,  varied  the  procedure,  and  gave  an  appeal  where  there  was 
no  appeal  before.    {Michell  v.  Brown,  \  E.  <Ss  E.  267;  28  L.  J.  M.  0.  53.) 

Where  the  charge  made  was  of  drunkenness  and  riotous  behaviour 
under  the  10  &  11  Vict.  c.  89,  s.  29,  a  conviction  of  drunkenness  alone 
imder  21  Jac.  I.  c.  7  was  held  bad.  [Martin  v.  Pridgeon,  \  E.  &  E. 
778  ;  28  L.  J.  M.  0.  179.) 

So  if  a  statute  specifies  the  grounds  of  forfeiture,  the  conviction 
must  show  specifically  the  particular  fact  which  forms  the  ground  of 
forfeiture  ;  in  order  that  the  court  may  see  that  the  penalty  has  been 
properly  imposed,  and  be.  quite  sure  that  the  convicting  justice  has  not 
mistaken  the  law.    This  is  exemplified  in  the  following  case  :— A  con- 
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viction  on  the  45  Geo.  III.  c.  121,  s.  7,  (aow  repealed  by  6  Geo.  IV. 
c.  105 ;  but  6  Geo.  IV.  c.  108,  s.  3,  makes  Iprovision  for  the  offence,)  for 
carrying  and  conveying  foreign  spirits,  stated,  "  That  on,  &c.,  at,  &c.,  J. 
S.  had  been  duly  convicted  before,  &c.,  of  having,  on,  &c.,  at  &c.,  (he, 
the  said  J.  S.,  then  and  now  being  a  subject  of  his  present  Majesty,  and 
being  a  seaman  or  seafaring  man,)  been  found  carrying  and  conveying, 
and  assisting  in  the  carrying  away  and  conveying,  contrary  to  the  form 
of  the  statute  in  that  case  made  and  provided,  divers,  to  wit,  seven 
gallons  of  foreign  brandy,  in  two  casks,  called  half-ankers,  then  and 
there  liable  to  forfeiture,  the  said  offence  being  by  him,  the  said  J.  S., 
committed  against  the  provisions  of  the  Acts  of  Parliament  made  and 
passed  for  the  prevention  of  smuggling  ;  which  offence  had  been  duly 
proved  before  the  justices,  on  the  oath  of  one  credible  witness  ;"  con- 
cluding with  judgment,  that  the  said  J.  S.  had,  for  such  offence,  for- 
feited the  sum  of  one  hundred  pounds,  pursuant  to  the  3  Geo.  IV.  c.  110, 
&c.  It  was  moved  to  quash  this  conviction  for  insufficiency,  in  not 
describing  any  offence  for  which  the  defendant  was  liable  to  punish- 
ment, and  the  conviction  was  quashed  accordingly.  Abbott,  C.  J.,  said, 
"  I  am  of  opinion  that  this  conviction  is  bad  in  form,  and  must  be 
quashed.  The  general  rule  as  to  convictions  is,  that  the  specific  fact 
which  forms  the  ground  of  forfeiture  should  be  stated,  in  order  that  the 
court  may  see  that  the  penalty  has  been  properly  imposed,  and  be  quite 
sure  that  the  convicting  justice  has  not  mistaken  the  law.  If  the  con- 
viction had  stated  the  circumstances  under  which  the  brandy  was  im- 
ported,— that  it  was  imported,  in  a  certain  manner,  in  casks  of  a 
certain  size,  which  was  contrary  to  law, — we  should  then  know  that 
the  carriage  of  it  on  land,  in  such  casks,  would  render  it  liable  to  for- 
feiture ;  but  carrying  and  conveying  brandy  on  land  may  render  it 
liable  to  forfeiture  for  various  reasons  ;  and,  therefore,  it  was  necessary 
to  show,  on  the  face  of  this  conviction,  why  the  brandy  in  question  was 
forfeitable.  It  is  stated,  certainly  as  a  fact  that  the  Israndy  was  con- 
tained in  two  casks,  called  '  half-ankers,'  but  it  is  not  said  how  it  was 
imported,— that  it  was  imported  in  those  casks.  It  might  have  been 
imported  in  casks  of  an  hundred  gallons,  and,  having  paid  the  duty, 
found  its  way  into  half-ankers.  No  fact  is  given  which  plainly  imports 
that  the  brandy  was  liable  to  forfeiture.  The  general  rule  I  have  men- 
tioned is  a  sound  one,  and  ought  not  to  be  departed  from."  (^Ex  parte 
Smith,  3  D.&B.  460  ;  Faley,  5th  ed.  130.) 

A  statement  of  the  offence  by  way  of  recital  will  not  do.  (iJ.  v, 
Catherall,  2  Stra.  900 ;  Sess.  Ga.  159 ;  B.  v.  Crowhurst,  2  Ld.  Baym. 
1363.) 

It  must  not  be  stated  in  the  alternative  or  the  disjunctive.  (See  2 
Hawk.  c.  26,  s.  58 ;  B.  v.  Middlehurst,  1  Burr.  399  ;  B.  v.  North,  6  D. 
&  B.  143  ;  Z  D.<i:B.M.  G.  38  ;  B.  v.  Sadler,  2  Chit.  Bep.  519.)  A  con- 
viction on  the  6  Geo.  IV.  c.  108,  s.  49,  for  being  on  board  a  boat  liable 
to  forfeiture  by  sect.  3  and  having  casks  attached  thereto  "  of  the  de- 
scription used  or  intended  to  be  used  for  the  smuggling  of  spirits,"  was 
held  bad.    {B.  v.  Pain,  5  B.  &  G.  261  ;  7  D.  S  B.  768.) 

Or  in  an  argumentative  way.     (1  Salk  373.) 

The  information  must  not  charge  more  than  one  offence  on  the  same 
count,  otherwise  it  will  be  bad  for  duplicity.  Thus  a  conviction  under 
11  Geo.  IV.  &  1  Will.  IV.  c.  64,  and  4  &  5  Will.  IV.  c.  85,  for  keeping 
a  house  open  for  the  sale  of  beer,  and  selling  beer,  and  suffering  it  to 
be  drunk  on  the  premises,  (see  now  the  3  &  4  Vict.  c.  61,  s.  15,)  at  a 
time  of  day  prohibited  by  an  order  of  justices,  and  fining  the  party 
charged  in  a  single  penalty  for  "the  offence,''  was  held  bad,  as  charging 
more  than  one  distinct  offence.  {Newman  v.  Bendyshe,  10  A.  &  E.W; 
"  Alehouse,'' ante,  SiO^ 

But  an  information  charging  the  keeping  of  a  betting  house  open 
contrary  to  the  16  &  17  Vict.  c.  119,  s.  3,  on  a  certain  day,  and  "on 
divers  other  days  and  times  between  "  the  aforesaid  day  and  the  laying 
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of  the  information,  after  a  conviction  for  an  offence  on  an  intermediate        1.  The 
day,  was  held  good.    {Onley  v.  Oee,  30  L.  J.  M.  G.  222.)  Information. 

Now  by  11  &  12  Vict.  c.  43,  s.  10,  (sMpra,1109;)  one  offence  only  can  be         before 
charged  in  one  information  within  that  Act.  Conviction. 

NeverthelesSj'for  the  more  economical  recovery  of  poor  rates  and  other  

local  rates  and  taxes,  it  is  enacted,  by  25  &  26  Vict.  c.  83,  that  where  J^°™*'o°al'° 
any  number  of  local  rates  and  taxes,  whether  of  the  same  or  of  different  rates  and  taxes. 
kinds,  are  due  from  the  same  person,  the  rates  and  taxes  so  due  may 
be  included  in  the  same  information,  complaint,  summons,  order, 
warrant,  or  other  document  required  by  law  to  be  laid  before  justices, 
or  to  be  issued  by  justices,  and  every  such  document  as  aforesaid  shall, 
as  respects  each  rate  or  tax  comprised  in  it,  be  construed  as  a  separate 
document,  and  its  invalidity  as  respects  any  one  rate  or  tax  shall  not 
affect  its  validity  as  respects  any  other  rate  or  tax  comprised  in  it ;  and 
no  costs  are  to  be  allowed  in  respect  of  several  informations,  &c.,  where, 
in  the  opinion  of  the  justice  having  jurisdiction  over  the  said  costs,  one 
information,  &c.,  might  have  sufficed. 

The  information  miist  state  the  facts  which  constitute  the  offence,  and  Must  not  state  a 
not  the  mere  legal  result  of  them.  Where  the  Act  of  9  &  10  Will.  III.  Jf^wT  " 
c.  27,  required  a  license  to  be  taken  out  by  every  hawker,  pedlar,  dtc, 
going  from  town  to  town  to  sell  goods  ;  and  a  conviction  under  that 
Act  only  described  the  defendant  as  a  hawker  and  pedlar  and  offering 
to  sell  goods,  but  said  nothing  about  his  going  from  town  to  town;  the 
conviction  was  quashed.  For  though  it  was  stated  that  the  defendant 
was  found  trading  as  a  hawker  and  pedlar,  yet  this  (being  a  conclusion 
of  law)  was  held  too  general  a  description  to  bring  the  defendant 
within  the  terms  of  the  Act ;  and  it  was  also  agreed,  that  the  defect 
was  not  helped  by  the  defendant's  confession,  which  went  only  to  the 
offence  as  charged  in  the  information.  (5.  v.  lAttle,  1  Burr.  613  ;  Paley, 
5  ed.  204.) 

A  conviction  for  profane  cursing  and  swearing  set  forth  the  charge, 
that  the  defendant  did  profanely  swear  fifty-four  oaths,  and  profanely 
curse  one  hundred  curses  against  the  form  of  the  statute,  and  it  was 
held  bad  by  reason  of  the  oaths  and  curses  not  being  set  forth. 
(See  -R.  V.  Sparling,  1  Btra.  497  ;  R.  v.  Poppleioell,  1  Stra.  686 ;  R.  v. 
Gheveney,  2  Ld.  Baym.  1368  ;  and  R.  v.  Banian,  1  Chit.  Rep.  147.)  But 
a  conviction  for  a  similar  offence  under  the  19  Geo.  II.  c.  21,  setting 
out  the  curse,  and  stating  it  to  have  been  "  twenty  several  times  re- 
peated," and  adjudging  two  pounds  for  the  penalty,  was  held  right, 
notwithstanding  the  11  &  12  Vict.  c.  43,  for  that  it  constituted  but  one 
offence.    {Queen  v.  Soott,  4  B.  &  S.  368;  33  L.  M.  J.  G.  15.) 

The  description  of  the  charge  must  include  in  express  terms  every  Every  ingredient 
ingredient  required  by  the  statute  to  constitute  the  offence  ;  for  nothing  055^3'''"'^*^° 
must  be  left  to  intendment,  or  inference,  or  argument,  for  helping  out  stated.' 
the  description.      (See  B.  v.  Daman,  1  Chit.  Rep.  152  ;  R.  v.  Jvkes, 
8  T.  R.  536  ;   R.  v.  Fuller,  1  Ld.  Baym.  509  ;  B.  v.  Trelawney,  1 
T.  B.  22.) 

The  evidence  subsequently  stated  in  the  conviction  can  only  support 
the  original  charge,  but  can  by  no  means  extend  or  supply  what  is 
wanting  in  the  information.  {Foley,  5th  ed.  125  ;  see  also,  at  p.  102,  Beg. 
V.  Baines,  2  Salh.  680  ;  2  Ld.  Raym.  1268 ;  R.  v.  Wheatman,  Bougl. 
232  ;  B.  V.  Daman,  1  Chit.  Bep.  155.) 

A  conviction  on  3  W.  &  M.  c.  10,  s.  2,  (now  repealed  by  1  &  2  Will. 
IV.  c.  32,)  for  killing  deer,  was  quashed  for  not  describing  the  place 
where  they  were  killed  as  being  inclosed,  according  to  the  terms  of 
that  statute.  {B.  v.  Moore,  2  Ld.  Baym.  791  ;  B.  v.  Sadler,  2  Chit.  Bep. 
519.)  And  the  like  where  the  defendant  was  convicted  under  the  33 
Hen.  VIII.  c.  6,  (now  repealed  by  the  1  &  2  Will.  IV.  c.  32,)  merely 
for  "  having"  a  hand-gun  in  his  house,  the  words  of  that  statute  being 
"  use  to  keep  in  his  house."    {B.  v.  Llerwdlyn,  1  Show.  48.) 

Convictions  on  the  game  laws,  prior  to  the  1  &  2  Will.  IV.  c.  32,  for 
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keeping  and  using  a  dog  to  destroy  game,  or  for  using  a  hound,  have 
been  set  aside,  neither  of  these  denominations  being  contained  in  those 
statutes.  {Reason  v.  Lisle,  Com.  567;  Hookev.  Wilka,  2  Stra.  1126.) 
But  "  a  dog  called  a  greyhound"  was  held  sufficient.  {B.  v.  Hartley, 
Gold.  175.)' 

So  a  conviction  on  stat.  22  &  23  Car.  II.  c.  25,  s.  7,  (now  repealed  by 
7  (fe  8  Geo.  IV.  c.  27,)  against  unlawfully  hilling  and  talcing  fish  in  any 
river,  da.,  without  the  license  or  consent  of  the  lord  or  owner  of  the  water, 
was  quashed,  because  it  did  not  describe  the  offence  in  the  words  of  the 
statute,  or  say  that  the  defendant  stole  the  fish,  or  took  and  killed  the 
fish  of  another  person,  or  in  another  person's  pond.  (B.  v.  Mallinson, 
2  Burr.  682.) 

So  in  jR.  Y.  Trelawny,  (1  T.  R.  222,)  the  conviction  (which  was  on  stat. 
22  Geo.  III.  c.  47,  s.  13,  against  insuring  tickets  in  any  state  lottery  to 
be  authorized  by  Act  of  Parliament)  was  quashed,  because  the  infor- 
mation did  not  express  that  the  ticket  insured  was  a  ticket  in  the  state 
lottery,  though  the  lottery  was  described  as  being  authorized  by  stat. 
25  Geo.  III.  c.  59. 

So  in  B.  V.  Walsh,  (1  A.  S  E.  481;  iN.&M.  632,)  a  conviction  under 
stat.  3  &  4  "Will.  IV.  c.  55,  s.  27,  stated  that  the  defendant  refused  to 
deliver  up  a  certificate  of  registry  to  his  Majesty's  officers  of  customs, 
and  it  was  held  that  this  was  bad,  as  not  bringing  the  offence  within 
the  words  of  the  section,  ''  shall  deliver  up  to  the  proper  officers  of  his 
Majesty's  customs."  The  conviction  did  not  state  for  what  purpose 
the  certificate  was  required,  and  it  was  held  by  Lord  Denman,  C.  J.,  and 
Williams,  J.,  that  this  omission  also  made  the  conviction  bad,  as  not 
satisfying  the  words  of  the  same  section,  "  to  deliver  up  for  the  purpose 
of  such  ship  or  vessel  as  occasion  shall  require."  It  was  also  held  that 
these  were  defects  in  substance. 

So  where  the  45  Geo.  III.  c.  121,  s.  7,  (repealed  by  6  Geo.  IV.  c.  105), 
made  all  British  subjects  liable  to  arrest  on  being  found  on  board  any 
ship  liable  to  forfeiture  under  the  Smuggling  Acts,  and  a  conviction 
under  that  Act  did  not  allege  that  the  party  was  a  British  subject,  the 
conviction  was  quashed,  though  it  pursued  the  general  form  given  by 
the  3  Geo.  IV.  c.  110  (repealed  by  6  Geo.  IV.  c.  105).  {Ex  parte  Haw- 
kins, 2  B.  <b  C.  31  ;  3  i).  <fc  R.  209.) 

So  it  was  held  in  Wilkins  v.  Wright,  (3  Tyrw.  824 ;  1  Cr.  &  M.  191), 
that  a  warrant  of  commitment  for  neglecting  to  pay  a  sum  awarded  by 
an  order  of  maintenance  tinder  the  49  Geo.  III.  e.  63,  s.  8,  was  not 
merely  a  warrant  of  commitment  but  a  conviction ;  and  therefore  that 
it  was  requisite  that  it  should  appear  on  the  face  of  it  that  the  mngis- 
trate  had  jurisdiction,  and  that  he  had  good  grounds  for  convicting. 
And  therefore  that  such  commitment  was  bad  where  it  omitted  to  state 
that  there  was  complaint  on  oath  by  one  of  the  overseers  of  the  parish 
liable  to  maintain  the  child  ;  an  adjudication  by  the  magistrate  that  a 
sum  was  due  and  unpaid  ;  that  the  party  charged  was  called  upon  for 
his  defence,  and  that  he  did  not  show  any  reasonable  or  sufficient  cause 
for  not  paying. 

The  statement  of  the  charge  in  the  information  need  not  be  always 
expressed  in  the  precise  and  technical  words  of  the  Act,  but  it  is  sufficient 
if  the  words  used  in  the  one  are  synonymous  with  and  equivalent  to 
the  words  contained  in  the  other.  Thus  the  statute  39  &  40  Geo.  III. 
c.  106,  s.  4,  enacts  that  all  persons  who  shall  attend  any  meeting  had 
or  held  "  for  the  purpose"  of  making  or  entering  into  any  contract,  &c., 
by  that  Act  declared  to  be  illegal,  or  of  entering  into,  &c.,  any  combi- 
nation for  any  purpose  declared  by  that  Act  to  be  illegal,  &c. :  it  was 
held,  that  a  conviction  for  attending  a  meeting  "for  the  purpose"  of 
carrying  on  a  combination  "  for  the  purpose"  of  obtaining  an  advance 
of  wages,  correctly  described  the  offence  by  the  words  "  for  the  purpose," 
though  the  description  of  the  offence  referred  to  in  the  fourth  section 
was  described  in  the  third  section  to  be  "  any  combination  to  obtain,"— 
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the  words  "  for  the  purpose''  and  "  to  obtain"  being  synonymous.  (Rex 
V.  Ridgway,  5  B.  <b  A.  527  ;  I  D.  (b  R.  132 ;  and  see  1  Chit.  C.  L.  283, 
and  cases  there  cited ;  ied  vide  R.  v.  Seivard,  \  A.&  E.  706  ;  Z  N.  & 
M.  557.) 

It  is,  however,  always  safest  to  follow  the  words  of  the  Act  as  nearly  

as  possible,  and  we  have  already  seen  instances  in  which  a  departure  But  best  to  follow 
from  this  may  render  the  proceedings  fatal.  ""' 

It  generally  suffices  to  state  the  offence  in  the  words  of  the  statute,  gometimea  a 
per  Holt,  C.  J. ;  {R.  v.  Speed,  1  Ld.  Raym.  583  ;  and  see  Davis  v.  Nest,  more  particular 
Q  C.S  P.  167;)  but  sometimes  a  circumstance  plainly  implied,  though  description 
not  expressly  contained  in  the  Act,  forms  a  necessary  ingredient  in  the  ''"'^'^''  ^' 
offence,  and  must  be  stated.     (Paley,  5th  ed.  212.) 

Thus  where  the  24  Geo.  III.  c.  47,  s.  1,  prohibited  vessels  from  hover- 
ing on  the  coasts  of  the  kingdom  with  certain  goods  on  board,  and  a 
conviction  under  this  Act  merely  stated  that  a  vessel  was  found  hover- 
ing, &c.,  but  omitted  to  add,  without  any  lawful  excuse,  or  words  to  that 
effect ;  the  conviction  was  held  bad,  though  it  pursued  the  general  form 
given  by  the  3  Geo.  IV.  c.  110,  (repealed  by  6  Geo.  IV.  c.  105,)  for  a 
vessel  may  be  hovering  for  an  innocent  pui-pose,  as  for  a  pilot  or  by 
distress  of  weather,  and  the  hovering  contemplated  by  the  Act  is 
hovering  with  power  to  proceed  on  the  voyage  and  without  any  sufficient 
cause  for  not  doing  so.  (Ex  parte  Hawkins,  2  B.  £•  C.  31 ;  3  D.  <£•  R. 
209,  JS.  C.  ;  and  see  2  Hawt  c.  25,  s.  11.) 

In  R.  V.  Jarvis,  (1  Burr.  154 ;  1  East,  647,  n.,)  Mr.  J.  Denison  said, 
"  that  it  is  not  always  sufficient  to  pursue  the  words  of  the  statute  ;  it 
may  be  necessary  to  go  further."  It  was  so  determined  in  B.  v.  Chapman, 
(Say,  203,)  upon  a  conviction  of  a  person /or  robbing  an  orchard  ;  which 
the  court  held  not  sufficient,  but  it  ought  to  have  appeared  of  what, 
and  how  the  orchard  was  robbed,  that  they  might  judge  whether  it 
were  a  robbery  within  the  meaning  of  sfcat.  43  Eliz.  o.  7.  Reg.  v.  Corden 
(4  Burr.  2279)  is  a  distinct  and  pointed  authority  for  the  proposition  that 
the  "  words  of  the  Act  are  not  universally  all  that  must  appear  on  a 
conviction."  Then  the  charge  was  for  fishing  in  a  pond  :  it  was  held 
naught  for  want  of  negation  of  the  owner's  consent.  (Per  Lord  Den- 
man,  Fletcher  v.  Calthrop,  6  Q.  B.  880.) 

And  when  a  statute,  in  describing  an  offence,  makes  use  of  general 
terms  which  will  include  a  variety  of  circumstances,  it  is  not  euough 
that  the  information  should  follow  the  very  words  of  the  statute,  but 
it  is  necessary  to  state  what  particular  fact  prohibited  has  been  com- 
mitted, or  what  particular  fact  enjoined  has  been  omitted.  (Paley,  5th 
ed.  212 ;  R.  v.  James,  Cald.  458,  cited  at  p.  216.) 

It  would  seem  that  a  conviction  under  the  9  Geo.  IV.  c.  69,  s.  1, 
ought  to  state  that  the  defendant  entered  or  was  in  the  close  for  the 
purpose  of  taking  game  there,  and  it  is  not  sufficient  to  follow  the  words 
of  the  statute.     (Re  Fletcher,  I  D.  db  L.  726;  13  L.  J.  M.  C.  16.) 

In  Fletcher  Y.  Calthrop,  (6  Q.  B.  887,)  Lord  Denman,  in  delivering  judg- 
ment, refers  to  James  v.  Phelps,  (11  .4.  cfc  E.  483,)  in  case  for  malicious 
prosecution,  where  the  defendant  had  indicted  the  plaintiff  for  felony 
in  obstructing  the  works  of  a  mine,  where  some  members  of  the  court 
expressed  the  opinion  that  an  obstruction,  not  wilful  or  with  know- 
ledge, could  not  amount  to  a  felony  from  the  general  principles  of 
criminal  justice. 

But  in  cases  where  the  quality  gf  the  offence  is  not  of  a  complicated  ^^^^  guffloient 
nature,  but  consists  of  a  simple  fact,  it  is  sufficient  to  use  the  words  of  to  follow  the 
the  statute.    Thus  one  objection  to  the  manner  of  stating  the  offence  in  words  of  statute 
R.  V.  Speed,  cited  Carth.  502,  for  killing  deer,  in  3  &  4  W.  &  M.  c.  10,  "'""'■ 
(repealed  by  16  Geo.  III.  c.  30,)  was,  that  it  was  too  generally  laid  in 
the  circumstance  of  killing  ;  for  it  was  only  said  unam  damam,  Anglice, 
one  fallow  deer,  without  saying  buck,  doe  or  fawn ;  quod  illiciti  occidit, 
without  showing  how,  whether  by  gun,  bow,  or  net,  &c.    The  objection, 
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however,  was  overruled.  The  manner  of  killing,  it  was  held,  need  not 
be  specially  shown,  because,  according  to  HoU,  C.  J.,  the  killing  or  not 
is  the  material  part.     {Paley,  5th  ed.  218.) 

So  where  the  statute  6  Geo.  IV.  c.  103,  s.  3,  (now  repealed  by  3  &  4 
WiU.  IV.  c.  50,)  enacted  that  vessels  of  a  certain  description  found  in 
certain  situations,  having  "  in  any  manner  attached  thereto  "  casks  of  a 
certain  description,  should  be  forfeited,  and  the  persons  found  on  board 
should  be  subject  to  be  convicted  in  certain  penalties,  a  conviction 
stated  that  A.  B.  was  convicted  of  having  been  found  on  board  a  vessel 
liable  to  forfeiture ;  "  for  that  it  was  found,  &c.,  having  in  a  certain 
manner  attached  thereto  divers,  to  wit,  twenty  casks,  &c."  And  it  was 
held  that  this  averment  was  good,  for  the  statute  spoke  of  casks  in  any 
manner  attached  to  the  vessel ;  so  that  the  manner  of  attaching  them 
formed  no  part  of  the  offence.  {Ex  parte  Pain,  b  B.  &  C.  '2,51  ;  1  D.  S 
R.  678.) 

Again,  where  a  conviction  following  the  very  words  of  the  17  Greo.  II. 
c.  6,  (repealed  by  stat.  3  &  4  Will.  4,  c.  40,)  stated  that  a  party  having 
been  brought  before  a  magistrate  on  an  information  charging  him  with 
having  unlawfully  returned  without  a  certificate  to  a  parish  from 
which  he  had  been  removed,  and  that  upon  that  occasion  he  confessed 
himself  guilty ;  it  was  held  that  this  conviction  was  good  on  the  face 
of  it,  and  that  it  was  not  necessary  to  state  in  it  expressly  being  an  act 
of  vagrancy,  it  being  for  the  party  convicted  to  show  in  his  defence 
that  he  did  not  return  in  a  state  of  pauperism.  {Mann  v.  Davers,  3  B. 
<hA.  103.) 

So  a  conviction  on  the  statute  of  17  Geo.  III.  c.  56,  stated  that 
A.  B.  was  convicted  before  the  magistrates,  upon  the  oath  of  T.  J.,  a 
credible  witness,  of  having  in  his  possession  in  his  dwelling-house 
certain  materials  used  in  the  woollen  manufacture,  suspected  to  be  em- 
bezzled and  purloined,  to  wit,  &c.,  he  not  produciag  the  party  from 
whom  he  bought  the  same,  or  giving  a  satisfactory  account,  and  then 
going  on  to  adjudicate,  was  good.    {Davis  v.  Nest,  6  C.  S  P.  167.) 

If  the  knowledge  of  the  party  is  mentioned  by  the  statute  as  an  in- 
gredient of  the  offence,  nothing  short  of  a  direct  averment  to  that 
effect  is  sufficient,  unless,  indeed,  equivalent  words  are  used.  The 
words  "  unlawfully,  fraudulently,  and  against  the  form  of  the  statute" 
are  not  equivalent  to  "knowingly."  {B.  v.  Juices,  8  2'.  R.  636  ;  Paley, 
5th  ed.  201.)  In  a  case,  however,  upon  a  conviction  against  a  carrier 
for  having  game  in  his  possession  contrary  to  the  5  Ann.  c.  14,  s.  2, 
(now  repealed  by  the  1  &  2  Will.  IV.  c.  32,)  it  was  considered  the 
scienter  need  not  be  alleged,  the  word  "  knowingly  "  not  being  used  in 
the  statute.  {R.  v.  Marsh,  AD.  &  R.  260  ;%  D.  &R.M.  C.  182  ;  2  B. 
&  C.  720.) 

It  was  there  said,  that  if  the  word  "knowingly"  had  been  in  the 
statute,  undoubtedly  "knowledge "  must  have  been  averred  in  the 
information,  and  some  evidence  must  have  been  given  on  the  part  of 
the  informer  to  show  that  the  act  complained  of  was  committed  with 
the  defendant's  privity.  But  in  the  case  before  the  court  no  averment 
or  evidence  to  that  effect  was  necessary.  It  was  quite  enough  for  the 
informer  to  prove  that  the  defendant,  being  a  carrier,  had,  in  the  lan- 
guage of  the  Act,  "  in  his  custody  or  possession"  the  things  prohibited. 
After  such  proof,  it  was  for  the  defendant  to  show  such  a  degree  of 
ignorance  as  would  excuse  him,  but  that  was  to  come  by  way  of 
defence.  (See  also  the  observations  of  Lord  Denman  in  Fletcher  v. 
CaUhrop,  ubi  sup.,  1119.) 

A  conviction  under  the  Pilot  Act,  (6  Geo.  IV.  c.  125,)  for  continuing 
in  charge  of  a  ship  after  a  licensed  pilot  had  offered  to  take  charge, 
must  show  on  the  face  of  it  that  the  offer  was  made  to,  or  in  the  pre- 
tence of,  or  came  to  the  knowledge  of,  the  party  convicted  ;  and  that 
be  was  the  person  in  charge  of  the  vessel  when  the  offer  was  made. 
{Clianey  v.  Payne,  1  Q.  B.  712.) 
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A  conviction  under  the  11  Geo.  II.  c.  19,  s.  4,  for  aiding  and  assist- 
ing a  tenant  in  fraudulently  conveying  away  goods  to  avoid  a  distress 
for  rent,  must  expressly  allege  the  offence  to  have  been  committed 
"  wilfully  and  knowingly."     {Reg.  v.  Radnorshire  J  J.,  9  Dowl.  90.) 

By  4  &  5  Will.  IV.  c.  76,  s.  97,  "if any  oveiseer,  &c.,  shall  purloin,    

embezzle,  or  wilfully  waste  or  misapply  any  of  the  monies,  &c.,  belong- 
ing to  any  parish,  &c.,  every  such  offender  shall,  upon  conviction 
before  any  two  justices,  forfeit  for  every  such  offence  any  sum  not  ex- 
ceeding twenty  pounds,"  &c. :  it  was  held,  that  an  information  against  a 
parish  officer  under  this  statute  for  "  misapplying,"  without  the  word 
"wilfully,"  was  bad.  {Carpenter  v.  Mason,  4  P.  S  B.  439;  12  A.  &  E. 
629.) 

Negativing  Exceptions  in  Statute^ — It  has  been  said,  "that  a  con-  Negativing ex- 
viction  on  a  penal  statute  ought  expressly  to  show  that  the  defendant  Sate' '" 
is  not  within  any  of  its  provisoes  ;  for,"  continues  the  author,  "  since 
no  plea  can  be  admitted  to  such  a  conviction,  and  the  defendant  can 
have  no  remedy  against  it,  but  from  an  exception  to  some  defect  ap- 
pearing on  the  face  of  it,  and  all  the  proceedings  are  in  a  summary 
manner,  it  is  but  reasonable  that  such  a  conviction  should  have  the 
highest  certainty,  and  satisfy  the  court  that  the  defendant  had  no  such 
matter  in  his  favour  as  the  statute  itself  allows  him  to  plead."  (2 
SLawh.  c.  25,  s.  113.)  But  this  is  to  be  understood  with  the  following 
limitation,  that  where  the  enacting  clause  of  a  statute  constitutes  an 
act  to  be- an  offence  under  certain  circumstances,  and  not  under  others, 
there,  as  the  act  is  an  offence  only  sub  modo,  the  particular  exceptions 
must  be  expressly  specified  and  negatived  ;  but  where  a  statute  consti- 
tutes an  act  to  be  an  offence  generally,  and  in  a  subsequent  clause 
makes  a  proviso  or  exception  in  favour  of  particular  cases,  or  in  the 
same  clause,  but  not  in  the  enacting  part  of  it,  by  words  of  reference  or 
otherwise,  makes  such  proviso  or  exception,  there  the  proviso  is  a 
matter  of  defence  or  excuse,  which  need  not  be  noticed  in  the  informa- 
tion. (See  R.  V.  Ford,  1  Stra.  555  ;  R.  v.  Bryan,  2  Id.  1101 ;  B.  v. 
Jukes,  8  T.  R.  542  ;  Speires  v.  Parker,  1  T.  R.  144,  145  -;  Steel  v.  Smith, 
XB.SA.QA;  R.  v.  Smith,  5  M.  &  S.  133 ;  Cathcart  v.  Hardy,  2  M.  S 
S.  539.)  So  it  is  said  that  where  negatives  are  descriptive  of  the 
offence,  they  must  be  set  forth :  for  what  comes  by  way  of  proviso  in  a 
statute  must  be  insisted  on  by  way  of  defence  by  the  party  accused ; 
but  where  exceptions  are  in  the  enacting  part  of  a  law,  it  must  appear 
in  the  charge  that  the  defendant  does  not  fall  within  any  of  them. 
{R.  V.  Jarvis,  1  East,  646,  647,  n  ;  1  Burr.  148.) 

Thus  the  case  of  E.  v.  Clarke  (1  Cowp.  35)  was  a  conviction  on  stat. 
23  Hen.  VIII.  c.  9,  s.  16,  against  playing  at  bowls  ;  and  the  court 
quashed  the  conviction,  because  it  was  not  alleged  in  the  information 
that  the  playing  at  bowls  was  out  of  the  defendant's  own  orchard,  and  it 
is  only  unlawful  s%ih  modo. 

So  in  the  case  of  informations  on -the  now  repealed  stat.  5  Ann.  c.  14, 
s.  4,  for  killing  game,  in  which  it  was  necessary  to  state  and  negative 
all  the  qualifications  enumerated  in  stat.  22  &  23  Car.  II.  c.  25.  (See 
R.  V.  Marriott,  1  Stra.  66;  R.  v.  Hill,  2  Ld.  Raym.  1415 ;  R.  v.  Jarvis,  1 
Burr.  148;  1  East,  646-7,  n.  ;  Mebden  v.  Bluff,  1  Chit.  Rep.  607,  n.) 
And  this  was  so  necessary,  that  if  the  qualifications  mentioned  in  stat. 
22  &  23  Car.  II.  c.  25,  were  not  set  put  and  negatived  in  these  informa- 
tions, their  being  negatived  by  the  evidence  would  not  supply  the 
defect.     {B.  v.  Wheatman,  Dougl.  345.) 

On  the  other  hand  the  exception  in  12  Geo.  III.  c.  61,  s.  11,  of  mills 
then  used  for  making  gunpowder,  &c.,  does  not  apply  to  the  limits  first 
mentioned  in  that  clause,  but  only  "to  the  other  parts  of  Great 
Britain"  not  within  those  limits  ;  and  therefore  an  information  charg- 
ing the  keeping  more  than  the  allowed  quantity  of  gunpowder  within 
the  specified  limits,  need  not  negative  this  exception  :  and  to  negative 
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the  exception  would  be  impertinent ;  and  where  it  relatea  only  to 
another  part  of  Great  Britain  within  which  the  gunpowder  was  not 
kept,  would  be  repugnant  and  contradictory.  {R.  v.  Matters,  \  B.  & 
A.  362  ;  and  see  R.  v.  Arnold,  5  T.  R.  353  ;  JVolan,  282.) 

If  a  subsequent  statute  make  any  exception  to  a  former  one,  it  is 
incumbent  on  the  defendant  to  show  by  way  of  defence  that  he  comes 
within  such  exception  ;  and  when  the  prosecutor  is  not  obliged  to 
negative  the  exceptions  in  a  statute,  and  he  negatives  some  of  them 
only,  that  part  of  the  information  will  be  rejected  as  surplusage.  {B. 
V.  Hall,  1  T.  B.  320.) 

The  omission  to  negative  the  exception  when  necessary  is  not  aided 
by  a  proviso  in  the  statute,  that  "  no  conviction  for  any  offence  in  the 
Act  shall  be  set  aside  for  want  of  form,  or  through  the  mistake  of 
any  fact,  circumstance,  or  other  matter,  provided  the  material  facts 
alleged  were  proved ;"  for  this  in  effect  requires  all  material  facts  to  be 
alleged  ;  and  it  is  a  material  fact  that  the  defendant  did  not  come 
within  the  exception  in  the  enacting  clause.  The  defect  is  not  of  form 
but  of  substance.     (See  R.  v.  Jukes,  8  T.  B.  542.) 

Now  by  the  11  &  12  Vict.  c.  43,  s.  14,  "if  the  information  or  com- 
plaint (i.e.,{iQ  any  case  within  that  Act)  shall  negative  any  exemption, 
exception,  proviso,  or  condition  in  the  statute  on  which  the  same  shall 
be  framed,  it  shall  not  be  necessary  for  the  prosecutor  or  complainant 
in  that  behalf  to  prove  such  negative,  but  the  defendant  may  prove 
the  affirmative  thereof  in  his  defence  if  he  would  have  advantage  of  the 
same." 

As  to  this  provision,  however,  see  Taylor  v.  Humphries,  34  L.  J. 
M.  a  1. 

/Statement  of  Statute  itself] — ^There  is  no  necessity  to  state  any  public 
statute,  the  justices  being  bound  ex  officio  to  notice  it.  But  a  private 
statute  must  be  set  out  in  its  parts  relating  to  the  offence.  If  the 
statute  be  described,  a  substantial  variance  in  the  statement  of  it  would 
be  fatal ;  (See  2  Hawk.  c.  25,  s.  104 ;)  but  it  has  been  said  that  if  the 
variance  is  so  small  that  the  court  can  have  no  doubt  what  statute  is 
referred  to  by  the  title  indicated,  the  description  is  sufficient.  {Beg. 
V.  WestUy,  Bell,  C.  0.  193 ;  29  L.  J.  M.  C.  35,  per  Pollock,  C.  B.) 

A  statute  passed  in  a  session  of  parliament  begun  in  the  second  and 
continued  in  the  third  year  of  a  king's  reign,  must  not  be  stated  as 
passed  in  the  second  cmd  thi/rd  years  of  the  reign.  {R.  v.  Biers,  \A.&E. 
327.) 

The  description  of  an  Act  in  a  conviction  as  having  passed  in  the 
twenty -fifth  year  of  the  king's  reign,  when  in  fact  the  parliament  in 
which  the  Act  was  passed  was  continued  by  prorogation  from  the 
twenty-fourth  to  the  twenty-fifth  year  of  the  reign,  is  not  a  misdescrip- 
tion, or  ground  of  objection.  (iJ.  v.  Windsor,  2  Ghit.  Bep.  513.)  A 
conviction  is  not  vitiated  by  the  omission  of  the  word  "part"  before 
the  words  "  of  Great  Britain  "  in  the  title  of  a  statute,  as  directed  in 
the  form  given  by  the  Act.     (Nixon  v.  Nanney,  1  G.  <&  D.  370.) 

See  further  as  to  the  statement  of  statutes,  title  "  Indictment," 
Vol.  ni. 

Matters  which  need  not  be  stated.] — Presumptions  of  law  need  not  in 
general  be  stated ;  nor  need  facts  ex  officio  taken  notice  of  by  all  courts 
and  justices.     (See  "  Indictment,"  Vol.  III.) 

Matters  of  defence,  or  facts  more  peculiarly  in  the  defendant's  own 
knowledge,  need  not  in  general  be  stated.  {Fawcett  v.  Fowlis,  7  B.  S  G. 
394 ;  lM.(&B.  102.) 

Conclusions  of  law,  resulting  from  the  facts,  need  not  be  stated,  and 
are  best  omitted.  Indeed,  if  stated  alone  without  the  facts,  the  infor- 
mation would  be  bad.    (See  "Indictment,"  Vol.  III.) 

Mere  matters  of  evidence  need  not  be  stated.    (Id.) 
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Tedmical  Words,  Se.] — Words  and  matters  of  form  should  te  as 
strictly  observed  in  informations  and  convictions  as  in  indictments.  (See 
per  cur.  Ex  parte  Pain,  5  B.  &  G.  251 ;  1  D.  &  B.  678.  But  there 
is  no  rule  that  other  words  shall  be  employed  than  such  as  are  in  ordi- 
nary use.  And  many  of  the  technical  phrases  which  may  be  requisite 
in  indictments  are  not  so  in  informations  or  convictions,  although  it 
has  been  said  that  more  particularity  is  required  in  convictions  than 
in  indictments.  (See  B.  v.  Chandler,  1  Ld.  Baym.  581 ;  B.  v.  Green, 
1  Cald.  391).  But  the  technicalities  of  an  indictment,  or  even  a 
conviction  under  a  penal  statute,  are  not  required  in  a  complaint. 
It  is  only  necessai'y  to  set  forth  the  nature  and  particulars  of  the 
offence  charged.  (Beg.  v.  Badger,  6  E.  d  B.  137;  25  L.  J.  M.  G.  81.) 
The  fact  need  not  be  charged  "against  the  peace  of  the  Queen."  (E.  v. 
Ghandler,  1  Ld.  Baym.  581.)  Neither  is  the  omission  of  the  word 
"unlawfully"  (B.  v.  Chipp,  2  Stra.  711)  or  "knowingly"  (iJ.  v.Ma/rsh, 
4.D.SB.  260;  2  B.  &  C.  717;  3  D.  S  B.  M.  G.  182,)  any  objection, 
unless  used  in  the  Act  as  part  of  the  description  of  the  offence,  in  which 
case  they  must  be  used.  (Id. ;  Carpenter  v.  Mason,  ante,  1121  ;  B.  v. 
Speed,  1  Ld.  Baym.  583.    See  "  Indictment,"  Vol.  III). 

General  Epithets.l — If  the  charge  falls  short  of  the  necessary  legal  General  epithets, 
description  of  the  offence,  the  omission  is  not  cured  by  any  allegations  ^  "^W  &e. 
of  its  being  done  "  unlawfully,"  or  "fraudulently,"  or  the  like,  or  by 
stating  that  it  was  against  the  form  of  the  statute  ;  (Fletcher  v. 
Calthrop,  6  Q.  B.  880,  889  ;  B.  v.  Juices,  8  T.  B.  536 ;  B.  v.  Joffvis,  1  Burr. 
148 ;)  for  the  last  allegation  is  uo  more  than  a  legal  inference,  which 
must  be  supported. by  the  previous  allegation.  (Anon.  Dyer,  363; 
Golbome  v.  Stockdale,  1  JStra.  493;  and  see  Mx  parte  Aldridge,  2  B.  S  C. 
600;  AD.&B.  84.)  So  the  word  "duly"  is  of  no  avail.  (See  some 
cases  collected  1  Chit.  Fl.  4th  edit.  216,  233;  and  jjosi,  "  Indictment," 
Vol.  III.). 

Written  Instruments.] — The  mode  of  stating  vsrritten  instruments  wiR  'Written  instru- 
be   found  pointed  out  under  title   "Indictment,"  Vol.  III.     See  the   ments. 
case  of  B.  v.  JVteld,  6  East,  417,  where  the  conviction  was  quashed  for 
not  setting  out  a  written  agreement. 

Chattels,  Monies,  Sc] — Personal  chattels  should  be  described  specifi-  chattels,  monies, 
cally  by  the  names  usually  appropriated  to  them.  (As  to  the  mode  of  *"• 
such  description,  see  "Indictment,"  Vol.  III.)  If  an  article  has 
obtained,  in  common  parlance,  a  particular  name  of  its  own,  it  would 
be  wrong  to  describe  it  by  the  name  of  the  material  of  which  it  is 
composed ;  thus,  it  would  be  a  misdescription  to  describe  cloth  as  so 
many  pounds  weight  of  wool,  or  sovereigns  as  so  many  ounces  of  gold. 
(Beg.  v.  Mansfield,  C.  S  M.  140.)  A  conviction  for  hawking  goods 
without  a  license  must  specify  the  goods  that  were  sold.  (B.  v.  Selway, 
2  Chit.  Bep.  522 ;  and  see  Ghance  v.  Adams,  1  Ld.  Baym.  77 ;  B.  v. 
Cribbs,  1  Stra.  497 ;  fl.  v.  Gilbert,  1  East,  583.)  But  where  the  description  of 
goods  is  not  in  any  way  material  to  the  offence  they  need  not  be 
specified.  Thus  in  B.  v.  BahUtts,  (6  D.  S  B.  341  -.ZD.S  B.M.G 269,) 
it  was  held,  that  an  order  and  adjudication  on  the  11  Geo.  II.  c.  19,  s.  4, 
for  fraudulently  and  clandestinely  removing  goods  to  avoid  a  distress 
need  not  specify  the  goods. 

Quantity,  Value,  <&c.'\ — The  information  should  specify  a  particular   Quantity  and 
value  or  quantity  where  any  thing  turns  upon  it.  ^'''""^• 

The  value  or  quantity  of  the  chattels,  &c.,  is  more  especially  necessary 
to  be  shown  in  cases  where  it  is  the  measure  of  the  penalty  or  damages 
to  be  givenby  the  justice.  Thus  a  conviction  upon  stat.  43  Eliz.  c.  7,  s.l, 
(now  repealed  by  7  &  8  Geo.  IV.  c.  27,)  against  cutthig  of  trees,  &c., 
was  questioned  for  not  mentioning  the  number  of  trees  cut,  being  the 
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measure  of  the  damages  to  be  given  in  that  case.     {Q.  v.  Bimwhy,  2  Ld. 
Raym.  900;  1  Salk.  181.) 

In  an  information  on  the  5  Geo.  III.  c.  14  (repealed  by  7  &  8  Geo.  IV. 
c.  27,  B.  1)  for  taking  and  destroying  fish,  it  should  have  stated  the 
number  or  quantity  of  fish  taken,  killed,  or  destroyed.  {R.  v.  Marshall, 
2  Keb.  594.  See  the  24th  section  of  the  24  &  25  Vict.  c.  96 ;  and  ^osi, 
"  Fish,"  Vol.  III.) 

But  it  is  sufficient  if  the  conviction  be  for  swearing  150  oaths  in  these 
words,  viz.  (specifying  the  words  once)  without  repeating  each  150 
times.  {B.  v.  Roberts,  1  Stra.  608.)  Thus  in  the  case  of  swearing, 
before  the  legislature,  by  stat.  19  Geo.  II.  c.  21,  had  directed  a  summary- 
form  of  words  for  the  conviction,  it  was  required  not  only  to  set  forth 
that  the  person  had  cursed  or  sworn  in  general,  but  the  particular  oaths 
and  curses  were  to  be  set  forth,  that  the  court  might  judge  thereupon 
whether  they  were  indeed  oaths  and  curses  or  not.  {R.  v.  Sparling, 
1  Stra.  497 ;  R.  v  Popplewell,  1  Stra.  686;  R.  v.  Gha/veney,  2  Ld.  RoAjm. 
1368.) 

A  conviction  for  buying  a  certain  quantity  of  wheat,  to  wit,  15 
bushels  of  wheat,  (contrary  to  22  &  23  Car.  II.  c.  12,)  has  been  held 
sufficiently  certain.  (R.  v.  Arnold,  5  T.  R.  353 ;  and  see  Re  Boothroyd, 
16M.SW.1;  15  L.  J.  M.  C.  57,  infra.) 

Although  it  may  be  essential  to  specify  the  number,  quality,  and 
value  of  chattels,  &c.,  it  does  not  appear  absolutely  requisite  to  prove  the 
precise  number  and  quantity  stated. 
See  further,  "Indictment,"  Vol.  III. 

A  conviction  for  being  in  possession  of  materials  suspected  to  be 
purloined  or  embezzled  need  not  state  the  ownership  or  value  of  the 
materials,  nor  the  defendant's  knowledge  of  them  having  been  pur- 
loined or  embezzled.  (Re  Boothroyd,  15  M.  <&  W.  1 ;  15  L.  J.  M.  C. 
57.) 

By  11  &  12  Vict.  c.  43,  s.  4,  "In  any  information  or  complaint  on  the 
proceedings  thereon,  in  which  it  shall  be  necessary  to  state  the  ownership 
of  any  property  belonging  to  or  in  the  possession  of  partners,  joint  part- 
ners, parceners  or  tenants  in  common,  it  shallbe  sufficient  to  name  one  of 
such  persons,  and  to  state  the  property  to  belong  to  the  person  so  named, 
and  another  or  others,  as  the  case  may  be:  and  whenever  in  any 
information,  or  complaint  on  the  proceedings  thereon,  it  shall  be 
necessary  to  mention,  for  any  purpose  whatsoever,  any  partners,  joint 
partners,  parceners,   or  tenants  in  common,  it  shall  be  sufficient  to 
describe  them  in  manner  aforesaid ;  and  whenever  in  any  such  informa- 
tion, or  complaint  on  the  proceedings  thereon  it  shall  be  necessary  to 
describe  the  ownership  of  any  work  or  building  made,  maintained,  or 
repaired  at  the  expense  of  any  county,  riding,  division,  liberty,  city, 
borough,  or  place,  or  of  any  materials  for  the  making,  altering,  or 
repairing  of  the  same,  they  may  be  therein  described  as  the  property  of 
the  inhabitants  of  such  county,  riding,  division,  liberty,  city,  borough, 
or  place  respectively;  and  all  goods  provided  by  parish  officers  for  the 
use  of  the  poor  may  in  any  such  information  or  complaint  on  the 
proceedings  thereon  be  described  as  the  goods  of  the  churchwardens 
and  overseers  of  the  poor  of  the  parish,  or  of  the  overseers  of  the  poor 
of  the  township   or  hamlet,  or  of  the  guardians  of  the  poor  of  the 
union  to  which  the  same  belong,  without  naming  any  of  them ;  and  all 
materials  and  tools  provided  for  the  repair  of  highways  at  the  expense  of 
parishes,  or  other  districts  iu  which  such  highways  may  be  situate,  may 
be  therein  described  as  the  property  of  the  surveyor  or  surveyors  of 
such  highways  respectively  without  naming  him  or  them  ;  and  all 
materials  or  tools  provided  for  making  or  repairing  any  turnpike  road 
and  buildings,  gates,  lamps,    boards,  stones,  posts,  fences,  or  other 
things  erected  or  provided  for  the  purpose  of  any  such  turnpike  road 
may  be  described  as  the  property  of  the  commissioners  or  trustees  of 
such  turnpike  road  without  naming  them,  and  all  property  of  the 
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commissioners  of  sewers  of  any  district  may  Ije  described  as  the 
property  of  such  commissioners  without  naming  them." 

Conclusion  against  Statute.]— Ju  analogy  to  indictments  for  offences 
created  by  statute,  it  is,  it  should  seem,  requisite  that  the  information 
and  conviction  should  state  that  the  offence  was  against  the  form  of  the 
statute,  which  is  usually  done  after  stating  the  offence  by  the  following 
words  "  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided." (See  the  cases  and  law  fully  collected,  "Jiidictoieni,"  Vol.  III. 
Sed  vide  B.  v.  Swallow,  8  T.  B.  284;  Chit.  C.  L.  2nd  edit.  196.) 

Where  one  statute  is  relative  to  another,  as  where  one  creates  the 
offence  and  the  other  the  penalty,  the  information  and  conviction  should 
conclude  against  the  form  of  the  statutes.    (See  id.) 

Defects  in.] — If  the  information  be  incorrect  in  any  of  the  above  par- 
ticulars, it  is  now  provided  by  the  11  &  12  Vict.  c.  43,  s.  1,  "That  no 
objection  shall  be  taken  or  allowed  to  any  information,  complaint,  or 
summons  for  any  alleged  defect  therein  in  substance  or  in  form,  or  for 
any  variance  between  such  information,  complaint,  or  summons,  and 
the  evidence  adduced  on  the  part  of  the  informant  or  complainant  at 
the  hearing  of  such  information  or  complaint  as  hereinafter  mentioned  ; 
but  if  any  such  variance  shall  appear  to  the  justice  or  justices  present 
and  acting  at  such  hearing  to  be  such  that  the  party  so  summoned  and 
appearing  has  been  thereby  deceived  or  misled,  it  shall  be  lawful  for 
such  justice  or  justices  upon  such  terms  as  he  or  they  shall  think  fit  to 
adjourn  the  hearing  of  the  case  to  "some  future  day."  This  proviso  does 
not  extend  to  the  case  where  the  information  has  been  laid  and  the 
party  summoned  for  one  offence  and  the  justices  have  convicted  him  of 
another  and  different  offence  and  under  a  different  Act  of  Parliament. 
{Martin  v.  Pridgeon,  28  L.  J.  M.  C.  179  ;  1  E.  &E.  778 ;  Beg.  v.  Brickhall, 
33  L.  J.  M.  C.  156.) 

But  where  an  information  was  laid  under  the  4  Geo.  IV.  e.  34,  s.  3, 
against  the  defendant  for  imlawfully  absenting  himself  from  the  service 
and  alleged  a  contract  "  with  B.  and  others,"  and  at  the  hearing  it  ap- 
peared that "  B.  and  others"  constituted  an  incorporated  company,  this 
was  held  to  be  a  variance  cured  by  the  above  section.  {Whittle  v. 
Frankland,  'i  B.  &  8.  4Q  ;  31  L.  J.  M.  0.  81.) 

The  misstatement  or  omission  of  any  material  averment  in  the 
information  is  not  cured  by  any  statement  in  the  evidence  specified  in 
the  conviction,  for  the  defendant  can  be  convicted  onl^/  of  the  charge  in 
the  information  ;  and  that  must  be  suflcient  to  support  the  conviction, 
the  evidence  being  held  to  prove  only,  and  not  supply  the  defects  in  the 
information.     {B.  v.  Wheatmain,  Doug.  232.) 

See  further  as  to  what  defects  in  information  or  conviction  are 
cured,  post,  1160. 

The  7  Geo.  IV.  c.  64,  s.  20  (see  tit.  "  Indictment,"  Vol.  III.)  does  not, 
it  seems,  apply  to  informations  before  justices  out  of  sessions.  (See 
Davies  v.  Bini,  5  D.  &  B.  353  ;  3  B.  <&  0.  586.) 
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II.  Ci)e  Summons  or  'WLattant  at  ^^^xtitmmn. 

Summons.2 — When  the  information  is  laid,  if  the  justice  or  justices   Snmmons. 
think  it  sufficient,  and  that  they  have  jurisdiction  overthe  subject-matter 
of  the  complaint,  and  see  cause  for  calling  upon  the  party  complained 
of  for  an  answer  to  it,  it  is  their  duty  to  issue  a  summons. 

By  the  11  &  12  Vict.  c.  43,  s.  1,  it  is  enacted"  That  in  aU  cases  where   when  necessary, 
an  information  shall  be  laid  before  one  or  more  of  her  Majesty's  justices 
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2.  The        of  the  peace  of  any  county,  riding,  division,  liberty,  city,  borough,  or 

Summons  or   place  within  England  or  Wales,  that  any  person  has  committed,  or  is 

Wwrrant.      suspected  to  have  committed,  any  offence  or  act  within  the  jurisdiction 

of  such  justice  or  justices  for  which  he  is  liable  by  law,  upon  a  summary 

conviction  for  the  same  before  a  justice  or  justices  of  the  peace  to  be 
imprisoned  or  fined,  or  otherwise  punished,  and  also  in  all  cases  where 
a  complaint  shall  be  made  to  any  such  justice  or  justices  upon  which 
he  or  they  have  or  shall  have  authority  by  law  to  make  any  order  for 
the  payment  of  money  or  otherwise,  then  and  in  every  such  case  it 
shall  be  lawful  for  such  justice  or  justices  of  the  peace  to  issue  his  or 
their  summons  directed  to  such  person,  stating  shortly  the  matter  of 
such  information  or  complaint,  and  requiring  him  to  appear  at  a  certain 
time  and  place  before  the  same  justice  or  justices,  or  before  such 
other  justice  or  justices  of  the  same  county,  riding,  division,  liberty, 
city,  borough,  or  place  as  shall  then  be  there  to  answer  the  said 
information  or  complaint,  and  to  be  further  dealt  with  according 
to  law." 
When  not  ne-  But  it  is  by  the  same  section  provided  that  nothing  therein  men- 

cesaary.  tioned  should ""  oblige  any  justice  or  justices  of  the  peace  to  issue  any 

such  summons  in  any  case  where  the  application  for  an  order  of  justices 
is  by  law  to  be  made  eon  parte." 

It  was  before  that  statute  absolutely  requisite  in  all  cases,  unless 
where  the  legislature  has  in  express  terms  dispensed  therewith,  that 
the  defendant  should  be  summoned,  iu  order  that  he  may  have  an 
opportunity  of  being  heard  and  making  his  defence.  (-B.  v.  Allington, 
2  Stra.  678;  B.  v.  Benn,  6  T.  B.  195;  B.  v.  Coinmins,  8  D.  S  B.  344; 
Child  V.  Capel,  2  G.  d;  J.  .579,  per  Bayley,  B.;  B.  v.  HaM,  QD.&B. 
84  ;  B.  V.  Justices  of  Stafford,  5JSr.SM.9i;  \  H.  &  W.  328  ;  Painter 
V.  Liverpool  Gas  Company,  Z  A.&  E.  433  ;  B.  v.  Martyr,  13  East,  56 ; 
11  Co.  Bep.  99.)  This  is  but  natural  justice,  and  if  a  magistrate 
should  proceed  against  a  person  without  summoning  or  hearing  him,  he 
would  be  guilty  of  a  misdemeanour,  punishable  either  by  information  or 
indictment.  (B.  v.  Allington,  2  Stra.  678 ;  B.  v.  VencMes,  2  Ld.  Baym. 
1406 ;  2  Stra.  630  ;  B.  v.  Constable,  7  B.  S  B.  663.)  And  an  action 
might  be  supported  against  him.  (See  Mason  v.  Barker,  \  C.  S  K.  100.) 
And  the  mere  omission  to  confer  this  right  in  the  statute  does  not  dis- 
pense with  it,  but  the  common  law  will  supply  that  omission.  ( Cooper 
V.  Board  of  Works  for  Wandsworth,  14  C.  B.  N.  S.  180 ;  32  L.  J.  M.  C. 
185.) 

But  now  as  to  actions  to  be  brought  agaiast  justices  in  the  execu- 
tion of  their  office,  see  11  &  12  Vict.  c.  44,  s.  1,  and  tit.  "Justices" 
Vol.  III. 

If,  indeed,  the  defendant  appear  and  be  present  during  the  hearing  of 
the  information  against  him,  and  have  a  full  opportunity  of  being 
heard,  and  do  not  ask  for  further  time  for  the  hearing  of  it,  he  may  be 
convicted  without  a  summons.  (Turner  v .  Postmaster  General,  5B.<i:S.756; 
34  X.  J.  M.  C.  10.  See  B.  v.  Stone,  1  East,  649 ;  B.  v.  Johnson,  1  Stra. 
261  ;  Beg.  v.  Barrett,  1  Salt  383  ;  B.  v.  Aiken,  3  Bwr.  1785.)  And  the 
appearance  of  the  defendant  without  objection  will  cure  not  only  de- 
fects and  informalities  ia  the  summons,  but  also  a  want  of  a  summons. 
(Sanders'  case,  1  Wms.  Saund.  262,  c.)  So  proof  of  the  informa- 
tion of  the  appearance  of  the  defendant,  and  of  evidence  being  given  on 
both  sides  before  the  justices,  and  of  no  objection  being  made  to  the 
want  of  a  summons,  is  sufficient  to  show  jurisdiction  in  the  justices  who 
heard  the  information  upon  the  trial  of  an  indictment  for  perjury  com- 
mitted on  such  hearing.  {Beg.  v.  Smith,  L.  iJ.  1  C.  C.B.  110  ;  37  i.  /. 
M.  C.  6,    See  Beg.  v.  Berry,  Bell,  G.  C.  46  ;  28  L.  J.  M.  G.  86.) 

In  the  case  of  orders,  also,  a  summons  was  in  general  requisite, 
though  it  need  not  in  general  have  been  stated  on  the  face  of  the  order 
to  have  been  issued.  {Foley,  5th  ed.  88  ;  B.  v.  Wilson,  6  N.  &  M.  164  ; 
see  "  Order"  Vol.  III.)    But  in  some  cases  the  order  may  be  made  ex 
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parte,  as  in  the  case  of  binding  out  a  poor  child  as  a  parish  apprentice. 
(See  tit.  "  Poor,"  Vol.  IV.) 

They  might  be  compelled  by  mandamus,  or  now  by  rule  under  the 

11  &  12  Vict.  0.  44,  to  issue  it,  and  to  hear  the  case,  if  there  be  no   

reasonable  doubt  of  the  sufficiency  of  the  information  and  of  their 
having  jurisdiction,  and  of  their  having  declined  jurisdiction.  (See  B. 
V.  Benn,  6  T.  R.  195  ;  R.  v.  Buckinghamshire  (Justices),  1  B.  &  C.  485 ; 
iD.&  By.  689  ;  ante,  and  tit.  "  Justices;'  Vol.  III.) 

Where  a  particular  form  of  summons  is  required  by  the  statute,  the   ^o™*  <>'■ 
same  must  be  adopted.   (iJ.  v.  GroJce,  Cowp.  30.)  A  general  form  of  sum- 
mons is  now  provided  by  the  11  &  12  Vict.  c.  43,  and  will  be  found, 
post. 

It  is  usually  directed  to  the  constable  of  the  district  in  which  the 
party  accused  is  to  be  found,  and  he  might  be  punished  for  not  exe- 
cuting it. 

It  should  state  the  substance  of  the  charge  laid  against  the  de- 
fendant. 

It  should  name  a  day  and  time  for  the  defendant's  appearance.  (See 
11  &  12  Vict.  c.  43,  s.  1,  supra.)  Natural  justice  requires  that  the  de- 
fendant should  have  a  reasonable  time  allowed  him  for  making  his 
defence.  The  reasonableness  under  the  circumstances  of  the  length  of 
time  between  the  service  of  the  summons  and  the  time  for  appear- 
ance is  a  matter  of  which  the  justices  are  the  proper  judges,  and  the 
Court  of  Queen's  Bench  will  not  review  their  decision.  IEx  parte 
Williams,  2  L.  M.  <&  P.  580.)  Service  one  day  to  appear  on  the  next 
is  not  necessarily  unreasonable.  {lb.;  ex  parte  Kopwood,  15  Q.  B.  121  ;  19 
L.  J.  M.  0.  197.)  A  conviction  upon  default  of  appearance,  where  the 
summons  was  to  appear  immediately  upon  the  receipt  of  it,  was  held 
bad.  {B.  Y.  Mallinson,  2  Burr.  679.)  In  B.  y.  Johnson,  (1  Stranc/e.  291,) 
the  defendant  was  convicted  for  keeping  a  gun  to  kill  game,  not  being 
qualified.  It  was  objected  that  there  was  not  a  reasonable  summons  ; 
for  it  was  made  to  appear  the  same  day,  which  might  be  impossible 
upon  account  of  the  distance,  or  the  summons  being  served  late  ;  and 
his  witnesses  might  not  be  got  together  on  so  short  a  warning ;  then  it 
was  to  appear  at  the  parish  aforesaid,  whereas  there  were  two  parishes 
mentioned  before,  so  that  the  man  might  have  gone  to  one  whilst  they 
were  convicting  him  at  the  other.  It  was  answered  that  the  defendant 
appeared  at  the  time,  and  made  defence ;  so  that  cures  all  defects  in 
the  summons ;  and  by  the  court,  the  answer  is  right. 

In  some  cases  the  statute  expressly  requires  a  particular  time  to  be 
allowed  in  the  summons  for  the  defendant's  appearance  ;  and  care  must 
be  taken  in  such  case  that  the  simimons  comply  with  the  Act,  and  that 
it  does  not  name  too  early  a  day.  (Mitchell  y.  Foster,  12  A.  d  E.  472  ; 
4  P.  cfc  2).  150  ;  9  Dowl.  527.) 

It  must  not  require  the  defendant  to  appear  on  an  impossible  day. 
In  Reg  v.  Dyer,  (1  Salk.  181,)  it  was  stated  that  the  defendant  was 
summoned  to  appear,  and  did  appear  on  Tuesday,  the  17th  of  April, 
1802,  &c.  The  17th  of  April  fell  on  a  Friday,  not  Tuesday  ;  and  it 
being  objected  that  the  time  of  the  summons  being  impossible,  it  was  the 
same  as  if  there  had  been  no  summons  ;  the  court  quashed  the  convic- 
tion, saying,  "  there  could  be  no  such  day,  and,  therefore,  he  could  not 
appear  thereupon ;  and  when  the  day  is  not  set  forth,  his  appearance 
on  another  cannot  be  intended."      (See  R.  v.  Picton,  2  East,  196.) 

By  11  &  12  Vict.  c.  43,  s.  29,  it  is  enacted,  "  That  in  all  cases  of  sum- 
mary proceedings  before  a  justice  or  justices  of  the  peace  out  of  sessions 
upon  any  information  or  complaint  as  aforesaid,  it  shall  be  lawful  for 
one  justice  to  receive  such  information  or  complaint,  and  to  grant  a 
summons  or  warrant  thereon,  and  to  issue  his  summons  or  warrant  to 
compel  the  attendance  of  any  witnesses,  and  to  do  all  other  necessary 
acts  and  matters  preliminary  to  the  hearing,  even  in  cases  where  by  the  to  appear  before 
statute  in  that  behalf  such  information  or  complaint  must  be  heard  and   two  «  more. 
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determined  by  two  or  more  justices  ;  and  after  the  case  shall  have  been 
so  heard  and  determined,  one  justice  may  issue  all  warrants  of  distress 
or  commitment  thereon  ;  and  it  shall  not  be  necessary  that  the  justice 
who  so  acts  before  or  after  such  hearing  shall  be  the  justice  or  one  of 
the  justices  by  whom  the  said  case  shall  be  heard  and  determined : 
provided  always,  that  in  all  cases  where  by  statute  it  is  or  shall  be  re- 
quired that  any  such  information  or  complaint  shall  be  heard  and 
determined  by  two  or  more  justices,  or  that  a  conviction  or  order  shall 
be  made  by  two  or  more  justices,  such  justices  must  be  present  and  act- 
ing together  during  the  whole  of  the  hearing  and  determination  of  the 
case." 

■W^here  a  statute  authorized  a  justice  to  summon  a  party  to  appear  be- 
fore Mm,  not  adding  the  words  "  any  other  justice,"  the  matter  must 
formerly  have  been  heard  by  the  justice  to  whom  the  information  or 
complaint  was  made.  {Jones  v.  Ourdon,  2  G.  (&  D.  133 ;  11 L.  J.  M.  C.  45.) 
The  summons  should  name  a  certain  place  for  the  defendant's  ap- 
pearance. {R.  V.  Simpson,  1  Stra.  46;  see  11  &  12  Vict.  c.  43,  s.  1, 
supra.) 

It  must  not  bear  date  on  a  day  earlier  than  that  on  which  the  infor- 
mation was  laid.     (JS.  v.  Kent,  2  Ld.  Baym.  1546.) 

It  should  be  signed  by  the  justice  by  whom  it  is  issued,  (JJ.  v.  Ste- 
venton,  2  Ea^t,  365,)  and  now  should  be  sealed.  (11  &  12  Vict.  c.  43,  s.  1 ; 
see  form,  post.) 

In  general  it  is  necessary  that  the  service  of  the  summons  should  be 
on  the  person  of  the  defendant,  unless  where  personal  service  is  dis- 
pensed with,  as  is  sometimes  the  case  by  statute,  or  by  defendant's  ap- 
pearance. (R.  V.  Mall,  6  1).  SB.  84;  Z  D.  &  B.  M.  C.  19 ;  B.  v.  Gola- 
mins,  SD.SB.  344 ;  Pcdey,  5th  ed.  86.)  Lord  C.  J.  Parker  was  of  opinion 
(Beg.  V.  Simpson,  10  Mod.  345)  that  the  provisions  specially  introduced 
into  many  Acts  of  Parliament,  to  make  a  service  at  the  dwelling-house 
sufficient,  seem  to  justify  the  inference,  that  the  law  in  other  cases 
is  understood  to  require  a  service  upon  the  person.  (And  seeder  Bailey, 
J.,  in  B.  V.  Hall,  6  D.  S  B.  84.) 

By  the  11  &  12  Vict.  c.  43,  s.  1,  Every  summons  to  appear  to  answer 
any  information  or  coniplaint  within  that  Act  "  shall  be  served  by  a 
constable  or  other  peace  officer  or  other  person  to  whom  the  same 
shall  be  delivered  upon  the  person  to  whom  it  is  so  directed,  by  de- 
livering the  same  to  the  party  personally,  or  by  leaving  the  same  with 
some  person  for  him  at  his  last  or  most  usual  place  of  abode  ;  and  -the 
constable,  peace  officer,  or  person  who  shall  serve  the  same  in  manner 
aforesaid,  shall  attend  at  the  time  and  place  and  before  the  justices  in 
the  said  summons  mentioned  to  depose  if  necessary  to  the  service  of  the 
said  summons." 

Before  this  statute,  where  the  summons  was  directed  to  the  constable 
or  a  third  person,  it  was  said  a  copy  of  it  plainly  and  legibly  written  on 
paper  should  be  served  personally  upon  the  party  accused.  If  directed 
to  the  party  himself,  the  original  should  be  personally  served  upon 
him,  and  a  copy  of  it  kept  by  the  party  serving  it.  (1  Burn's,  J.,  27th 
ed.  689,  n.) 

In  some  statutes  it  is  expressly  directed  that  a  service  of  the  sum- 
mons at  the  defendant's  dwelling-house  shall  suffice,  and  in  these  and 
the  like  cases,  leaving  a  copy  at  the  house  has  been  sufficient ;  (B.  v. 
Chandler,  14  Bast,  268  ;)  and  the  delivery  might  be  to  a  person  on  the 
premises  apparently  residing  there  as  a  servant.  (Id. ;  and  see  B.  v. 
Clement,  B.  &  A.  218.) 

By  the  last  place  of  abode  is  meant  the  then  present  place  of  abode 
if  the  defendant  have  any  ;  the  last  which  he  had  if  he  has  ceased  to 
have  any.  {Ex  parte  Bice  v.  Jones,  1  L.  M.  &  P.  357  ;  19  L.  J.  M.  C. 
151.  See  Reff.  v.  Eigham,  1  E.  S  B.  557  ;  26  L.  J.  M.  C.  116 ;  Beg.  v. 
Brown,  1  L.  T.  529.) 
The  Larceny  Act,  24  &  25  Vict.  c.  96,  s.  105,  (see  «  Larceny,"  Vol.  Ill) 
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the  Malicious  Injuries  to  Property  Act,  24  &  25  Vict.  c.  97,  s.  62,  (see        2.  Tke 
"  Malicicms  Injuries  to  Property,"  Vol.  III.) ;  point  out  a  mode  of  com-    Summons  or 
compelling  the  appearance  of  persons  charged  with  offences  thereunder.        Warrant. 

The  Offences  against  the  Person  Act,  (24  &  25  Vict.  c.  100,  s.  76,)  incor- 

porates  the  1 1  &  12  Vict.  c.  43  with  that  Act.     ("  Malicious  Injuries  to 
the  Person;'  Vol.  III.). 

As  to  the  service  of  the  summons  in  boroughs,  as  pointed  out  by  the 
5  &  6  Will.  IV.  c.  76,  s.  127,  see  "  Corporations,"  post. 

If  no  summons  be  issued,  or  if  it  be  defective  in  any  of  these  particulars, 
or  be  not  duly  served,  the  party  commits  no  default  by  not  appearing, 
and  the  magistrate  cannot  proceed  in  the  defendant's  absence  ;  and  if 
he  did  so  proceed,  knowing  of  the  defect,  he  would  make  himself  liable 
to  an  information  or  indictment,  or  perhaps  action,  if  the  defect  appeared 
ontheface  of  the  conviction,  and  it  were  quashed.  {Ante,  1126;  11  &  12 
Vict.  c.  44.)  But  defects  on  summonses  are  cured  by  11  &  12  Vict.  c.  43, 
s.  1,  ante,  1125. 

If  the  defendant  appears  and  pleads,  and  makes  a  defence,  he  cannot 
afterwards  take  any  advantage  of  the  want  of  a  summons,  or  of  a 
defective  one,  or  defective  service.     (Ante,  1126.) 

As  to  the  mode  of  stating  the  summons  in  the  conviction,  see  post,  statement  of  in 
]^]^4g^  conyictioiL 

Warrant  of  Apprehension.] — Wherever  a  statute  gives  to  a  justice  a  Warrant, 
jurisdiction  over  an  offence  amounting  to  a  breach  of  the  peace,  or  a 
power  to  require  any  person  to  do  a  certain  thing  ordained  by  such  powertoisane 
statute,   it  impliedly  gives  a  power  to  such  justice  to  make   out  a  when  implied, 
warrant  to  bring  before  him  any  person  accused  of  such  offence  or 
compellable  to  do  anything  ordained  by  such  statute  ;  for  it  cannot  but 
be  intended  that  a  statute  giving  a  person  jurisdiction  over  an  offence, 
doth  mean  also  to  give  him  the  powers  iuoicient  to  all  courts  of  compel- 
ling the  party  to  come  before  him.    (2  Hawk,  c.  13,  s.  15  ;  12  Rep.  131  b ; 
B.  V.  Simpson,  10  Mod.  345  ;  Bane  v.  Methuen,  2  Bing.  63  ;  9  Moore,  161.) 

But  for  offences  merely  arising  by  penal  statutes  and  not  connected  ^^^  ^^  j^  ^^^ 
with  any  breach  of  the  peace,  a  justice  has  no  authority,  as  necessarily  informations, 
incident  to  the  cognizance  of  the  offence,  to  apprehend  the  accused  in 
the  first  instance,  or  even  after  a  summons  and  default,  but  can  only 
summon  him  to  attend,  and  in  default  of  his  appearance  proceed  ex  parte. 
{B.  V.  Simpson,  10  Mod.  341 ;  1  Stra.  44  ;  Palet/,  6th  ed.  86.) 

By  the  11  &  12  Vict.  c.  43,  s.  2,  if  the  person  served  with  a  summons 
requiring  him  to  appear  at  a  certain  time  and  place,  to  answer  any 
information  laid,  or  complaint  made  within  that  Act,  "  shall  not  be 
and  appear  before  the  justice  or  justices  at  the  time  and  place  mentioned 
in  such  summons,  and  it  shall  be  made  to  appear  to  such  justice  or 
justices  by  oath  or  affirmation  that  such  summons  was  so  served  what 
shall  be  deemed  by  such  justice  or  justices  a  reasonable  time  before 
the  time  therein  appointed  for  appearing  to  the  same,  then  it  shall  be 
lawful  for  such  justice  or  justices  if  he  or  they  shall  think  fit,  upon 
oath  or  affirmation  being  made  before  him  on  them,  substantiating  the 
matter  of  such  information  or  complaint  to  his  or  their  satisfaction, 
to  issue  his  or  their  warrant  to  apprehend  the  party  so  summoned, 
and  to  bring  him  before  the  same  justice  or  justices,  or  before  some 
other  justice  or  justices  of  the  peace,  in  and  for  the  same  county,  riding, 
division,  liberty,  city,  borough,  or  place,  to  answer  to  the  said  informa- 
tion or  complaint,  and  to  be  further  dealt  with  according  to  law ;  or  upon 
such  information  being  laid  as  aforesaid  for  any  offence  punishable  on 
conviction,  the  justice  or  justices  before  whom  such  information  shall 
have  been  laid,  may  if  he  or  they  shall  think  fit,  upon  oath  or  afiirma- 
tion  being  made  before  him  or  them  substantiating  the  matter  of  such 
information  to  his  or  their  satisfaction,  instead  of  issuing  such  sum- 
mons as  aforesaid,  issue  in  the  first  instance  his  or  their  warrant  for 
apprehending  the  person  against  whom  such  information  shall  have 
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been  so  laid,  and  bringing  him  before  the  same  justice  or  justices,  or 
before  some  other  justice  or  justices  of  the  peace,  in  and  for  the  same 
county,  riding,  division,  liberty,  city,  borough,  or  place,  to  answer  to 
the  said  information,  and  to  be  further  dealt  with  according  to  law ; 
or  if  where  a  summons  shall  be  so  issued  as  aforesaid,  and  upon  the  day 
and  at  the  place  appointed  in  and  by  the  said  summons,  for  the  appear- 
ance of  the  party  so  summoned,  such  party  shall  fail  to  appear  accord- 
ingly in  obedience  to  such  summons,  then,  and  in  every  such  case  if  it 
be  proved  upon  oath  or  affirmation  to  the  justice  or  justices  then 
present,  that  such  summons  was  duly  served  upon  such  party  a  reason- 
able time  before  the  time  so  appointed  for  his  appearance  as  aforesaid, 
it  shall  be  lawful  for  sueh  justice  or  justices  of  the  peace  to  proceed 
ex  parte  to  the  hearing  of  such  information  or  complaint,  and  to  adjudi- 
cate thereon  as  fully  and  effectually  to  all  intents  and  purposes  as  if  such 
party  had  personally  appeared  before  him  or  them  in^obediencejto  the 
said  summons." 

The  oath  to  lead  the  warrant  of  apprehension  should  be  administered 
in  the  presence  of  the  magistrate,  {Caudle  v.  Seymour,  1  Q.  B.  889  ;  jB.  v. 
Constable,  id.  894,  n.  {a),)  and  should  be  administered  before  the  in- 
formation is  taken,  and  not  the  information  taken  first  and  then  the 
oath  to  its  truth  administered  afterwards.  (See  B.  v.  Kiddy,  A  I),  d; 
R.  734.) 

Even  before  the  11  &  12  Vict.  c.  43,  whether  there  had  been  an  illegal 
detainer,  or  whether  the  magistrates  properly  or  improperly  remanded 
the  prisoner  for  an  unreasonable  time,  was  deemed  not  to  affect  the 
validity  of  a  conviction  under  the  Smuggling  Act,  8  &  9  Vict.  c.  87,  s.  2. 
Under  which  Act,  by  sect.  60,  every  offender  againstthat  Act  was,  "upon 
being  duly  convicted  of  any  of  the  said  offences  before  any  two  justices 
of  the  peace,  to  be  adjudged  by  such  justices  "  to  be  imprisoned,  because 
the  justices  had  nevertheless  jurisdiction  to  hear  and  determine  the 
offence  when  they  did.  {Reg.  v.  Van  Boven,  9  Q.  B.  669  ;  16  L.  J.  M. 
C.  4.  And  since  the  statute,  11  &  12  Vict.  c.  43,  see  Gelen  v.  Sail,  2  ff. 
&  N.  379 ;  27  L.  J.  M.  C.  78.) 

Even  where  a  statute  authorizes  the  issuing  a  warrant  upon  complaint, 
yet  if  it  be  for  a  penalty,  or  the  non-payment  of  money,  the  magistrate 
had  better  in  general  issue  a  summons  in  the  first  instance,  before  he 
grants  a  warrant,  unless  it  is  probable  the  party  will  abscond  as  soon 
as  he  hears  of  the  complaint  against  him,  or  the  object  of  the  prosecu- 
tion would  otherwise  be  defeated  by  a  mere  summons.  It  is  more 
reasonable  that  a  summons  should  in  such  a  case  be  issued  in  the  first 
instance.  {R.  v.  Martyr,  13  East,  61  ;  R.  v.  Justices  of  Stafford,  3  A.S 
K  426.) 

As  to  the  form  of  the  warrant,  see  "  Warrant,"  Vol.  V.  It  is  not  in 
general  made  returnable  at  any  particular  time,  but  remains  in  force 
until  executed.    {Dickenson  v.  Brown,  Peake,  307.) 
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Place  of  hearing.  Place  of^  hearing  a  public  Court.'] — The  room  or  place  in  which  such 
justice  or  justices  shall  sit  to  hear  and  try  any  complaint  or  information 
within  the  11  &  12  Vict.  c.  43,  is  to  be  deemed  an  open  and  public 
court,  to  which  the  public  generally  may  have  access,  so  far  as  the  same 
can  conveniently  contain  them  (sect.  12).  This  had  been  previously 
laid  down  in  Daubney  v.  Cooper,  (10  B.  &  C.  237,)  where  it  was  held 
that  the  proceedings  against  a  party  in  a  summary  manner  under  the 
5  Ann.  c.  14,  for  keeping  and  using  a  gun  to  destroy  game,  were  of  a 
judicial  nature,  at  which  all  persons  had  a  primd  facie  right  to  be 
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present;  and  therefore  in  that  case  where  a  magistrate  had  without  any  3.  Of  the 

specific  reason,  caused  a  party  who  claimed  a  right  to  be  present  to  be  Hearing  and 

removed  from  the  justice  room  where  such  a  proceeding  was  going  on,  Proce^ings. 

it  was  held  that  he  was  liable  to  an  action  of  trespass.    (See  also  Collier   '■ 

V.  Siohs,  2B.&  Ad.  663.) 

Before  whom  to  take  place.'] — The  jurisdiction  of  justices  of  the  peace  Before  whom  to 
in  general,  as  it  regards  the  place  where  the  offence  was  committed,   *^^  P^*°°' 
the  time  of  the  offence,  and  its  nature,  will  be  noticed  hereafter  under 
tit.  ''Justices,"  Vol.  II. ;  and  see  the  various  titles  of  offence  throughout 
the  work. 

Where  a  statute  authorized  a  justice  to  summon  a  party  to  appear 
before  him,  not  adding  the  words  "  or  any  other  justice,"  the  complaint 
must  have  been  formerly  heard  by  the  justice  to  whom  the  information 
or  complaint  was  made  ;  {Jones  v.  Gurdon,  2  G.S-D.  133  ill  Z.J.  M.  0. 
45  ;)  but  the  summary  jurisdiction  of  justices  being  entirely  statutory, 
there  can  be  no  common  law  rule  requiring  the  same  magistrate  who  re- 
ceived the  information  and  issued  the  summons  to  hear  and  determine  the 
charge,  yet  where  the  justice  has  power  by  the  statute  to  "summons  the 
person  charged  to  appear  at  a  time  and  place  to  be  named  in  such  sum- 
mons," not  adding  "  before  him,"  then  any  justice  at  the  time  and  place 
named  in  the  summons  may  entertain  the  original  application,  and 
adjudicate  thereon.  (Tarry  v.  Newman,  15  M.  cfc  W.  645  ;  15  L.  J.  M. 
C.  160.) 

"Whether  the  conviction  should  take  place  before  one  or  more  justices, 
depends  entirely  on  the  statute  giving  cognizance  of  the  offence.  If 
the  statute  allow  one  justice  to  convict,  the  conviction  may  be  by  two 
or  more  ;  but  where  the  statute  requires  the  conviction  to  be  by  two 
justices,  a  conviction  by  one  would  be  coram  non  judice,  and  void,  and 
the  justice  making  the  conviction,  and  the  constable  executing  it,  would 
be  liable  to  an  action  of  trespass,  if  the  party's  goods  were  distrained 
upon,  or  himself  committed.    (See  "  Justices,"  Vol.  II.) 

Now  by  the  11  &  12  Vict.  c.  43,  s.  1,  in  all  cases  where  an  infor- 
mation shall  be  laid,  or  complaint  made  of  an  offence  punishable  on 
summary  conviction  within  the  jurisdiction  of  any  justice  or  justices, 
"it  shall  be  lawful  for  such  justice  or  justices  of  the  peace  to  issue  his 
or  their  summons  directed  to  such  person,  stating  shortly  the  matter 
of  such  information  or  complaint,  and  requiring  him  to  appear  at  a 
certain  time  and  place  before  the  same  justice  or  justices,  or  before  such 
other  justice  or  justices  of  the  same  county,  riding,  division,  liberty,  city, 
borough,  or  place  as  shall  then  be  there,  to  answer  to  the  said  informa- 
tion or  complaint,  and  to  be  further  dealt  with  according  to  law." 

Now  by  s.  12, "  Every  complaint  or  information  within  that  Act  shall 
be  heard,  tried,  determined,  and  adjudged  by  one  or  two  or  more  justice  * 
or  justices  of  the  peace  as  shall  be  directed  by  the  Act  of  Parliament 
upon  which  such  complaint  or  information  shall  be  framed,  or  such 
other  Act  or  Acts  of  Parliaraent  as  there  may  be  in  that  behalf ;  and 
if  there  be  no  such  direction  in  any  such  Act  of  Parliament,  then  such 
complaint  or  information  maybe  heard,  tried,  determined,  and  adjudged 
by  any  one  justice  of  the  peace  for  the  county,  riding,  division,  liberty, 
city,  borough,  or  place  where  the  matter  of  such  information  shall  have 
arisen." 

Appearance  or  Default^ — The  defendant  either  appears  or  makes  Appearance  or 
default.  '!«'»«'*• 

Before  the  11  <fe  12  Vict.  c.  43,  in  the  summons  it  is  usual,  and  upon 
many  accounts  convenient,  to  fix  not  only  a  day,  but  a  particular  time 
of  the  day,  for  the  appearance  of  the  party ;  but  if  he  appear  at  the 
time,  and  the  justices  shall  not  attend,  he  is  not  to  go  away,  but  must 
wait  during  the  remaining  part  of  the  day,  for  many  things  may  happen 
to  hinder  the  justices'  immediate  attendance. 
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Where  the  defendant  neglected  to  appear  upon  the  summons,. the 
statute  creating  the  offence  frequently'  directed  the  magistrate  to  issue 
a  warrant  for  his  apprehension.  (12  Sep.  130;  2  Hawk.  o.  13,  s.  15; 
Bane  v.  Methuen,  2  Bing.  63.)  And  the  justice  might,  if  he  thought 
proper,  proceed  ex  parte  against  the  defendant,  without  issuing  any 
warrant  for  his  apprehension.  {Reg.  v.  Simpson,  10  Mod.  379 ;  1  Stra. 
44.) 

Now  by  11  &  12  Vict.  c.  43,  s.  2,  "if  where  a  summons  has  been 
issued  under  the  first  section  of  the  Act,  and  upon  the  day  and  at  the 
place  appointed  in  and  by  the  said  summons  for  the  appearance  of  the 
party  so  summoned,  such  party  shall  fail  to  appear  accordingly  in 
obedience  to  such  summons,  then,  and  in  every  such  case  if  it  be  proved 
upon  oath  or  affirmation  to  the  justice  or  justices  then  present,  that 
such  summons  was  duly  served  upon  such  party  a  reasonable  time 
before  tlie  time  so  appointed  for  his  appearance  as  aforesaid,  it  shall 
be  lawful  for  such  justice  or  justices  of  the  peace  to  proceed  ex  parte 
to  the  hearing  of  such  information  or  complaint,  and  to  adjudicate 
thereon  as  fully  and  effectually  to  all  intents  and  purposes,  as  if  such 
party  had  personally  appeared  before  him  or  them  in  obedience  to  the 
said  summons." 

By  a.  13,  "if  at  the  day  and  place  appointed  in  and  by  the  summons 
aforesaid,  for  hearing  and  determining  such  complaint  or  information, 
the  defendant  against  whom  the  same  shall  have  been  made  or  laid 
shall  not  appear  when  called,  the  constable  or  other  person  who  shall 
have  served  him  with  the  summons  in  that  behalf,  shall  then  declare 
upon  oath  in  what  manner  he  served  the  said  summons,  and  if  it  appear 
to  the  satisfaction  of  any  justice  or  justices  that  he  duly  served  the  said 
summons,  in  that  case  such  justice  or  justices  may  proceed  to  hear 
and  determine  the  case  in  the  absence  of  such  defendant,  or  the  said 
justice  or  justices  upon  the  non-appearance  of  such  defendant  as 
aforesaid,  may,  if  he  or  they  think  fit,  issue  his  or  their  warrant 
in  manner  hereinbefore  directed,  and  shall  adjourn  the  hearing  of  the 
said  complaint  or  information  until  the  said  defendant  shall  be  appre- 
hended    ..." 

It  is  sufficient  if  the  appearance  is  by  counsel  or  attorney  ;  for  not 
not  only  by  section  12,  on  the  hearing  of  information  or  complaints, 
the  parties  may  plead  by  counsel  or  attorney,  but  by  s.  13,  "  If  both 
parties  appear  either  personally  or  hy  their  respective  counsel  or  attornies 
before  the  justice  or  justices  who  are  to  hear  and  determine  such  com- 
plaint or  information,  then  the  said  justice  or  justices  shall  proceed  to 
hear  and  determiue  the  same."  (Bessell  v.  Wilson,  1  E.  &  B.  489  ;  22 
L.  J.  M.  a  94.) 

If  the  defendant  and  complainant  appear,  the  information  (if  one 
have  been  drawn  up  in  form)  is  first  read  to  the  defendant ;  or  if  no 
information  have  been  drawn  up,  then  the  charge  is  read  to  him  from 
the  summons  or  warrant :  and  he  is  asked  what  he  has  to  say  to  the 
charge  thus  made  against  him.  Such  information  must  be  read  or 
stated  to  defendant,  who  should  be  apprized  of  the  charge  against 
him,  and  put  to  plead  thereto.  (B.  v.  Thompson,  2  T.  S.  23,  per  Orose, 
J.)  After  this  the  defendant  either  confesses  the  charge  or  denies  it, 
and  makes  defence  immediately,  or  prays  time. 

By  his  appearance,  and  entering  on  his  defence,  he  cures  any  defect 
or  irregularity  in  the  summons,  or  even  the  want  of  a  summons 
altogether ;  except  perhaps  in  a  case  where  a  special  form  of  summons 
is  required  by  'the  Act  which  is  not  complied  with.     {Ante,  1127.) 

The  non-attendance  of  the  party  does  not,  it  seems,  authorize  a 
judgment  against  him  without  a  due  examination  of  the  facts,  with  the 
same  formality  as  if  he  were  present  and  made  defence.  {R.  v.  Simpson, 
10  Mod.  381.) 

By  11  &  12  Vict.  c.  43,  s.  13,  "if  upon  the  day,  and  at  the  place  ap- 
pointed, such  defendant  shall  attend  voluntarily  in  obedience  to  the 
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summons  in  that  behalf  served  upon  him,  or  shall  be  brought  before  the       3.  Of  the 
said  justice  orjusticesby  virtue  of  any  warrant,  then  if  the  complainant  Hearing  and 
or  informant  having  had  such  notice  as  aforesaid  do  not  appear  by  him-    Proceedings. 

self,  his  counsel  or  attorney,  the  said  justice  or  justices  shall  dismiss  such 

complaint  or  information,  unless  for  some  reason  he  or  they  shall  think 
proper  to  adjourn  the  hearing  of  the  same  unto  some  other  day,  upon 
such  terms  as  he  or  they  shall  think  fit,  in  which  case  such  justice  or 
justices  may  commit  the  defendant  in  the  mean  time  to  the  house 
of  correction,  or  other  prison,  lock-up  house,  or  place  of  security,  or  to 
such  other  custody  as_  such  justice  or  justices  shall  think  fit,  or  may 
discharge  him  upon  his  entering  into  a  recognizance,  with  or  without 
surety  or  sureties  at  the  discretion  of  such  justice  or  justices,  conditioned 
for  his  appearance  at  the  time  and  place  to  which  such  hearing  shall  be 
so  adjourned." 

Where  a  pa,rty  has  once  made  a  complaint  with  a  view  to  an  adjudi- 
cation, by  which  the  justices  acquire  jurisdiction  in  the  case,  he  cannot 
by  compromising  the  case  with  the  other  party  take  away  the  jurisdic- 
tion of  the  justices  after  it  has  once  vested  in  them ;  therefore  after  a 
complaint  of  an  assault,  the  complainant  and  defendant  cannot  by 
settling  the  matter  amicably  among  themselves,  prevent  the  justices  if 
they  choose,  from  compelling  them  to  appear  and  proceeding  to  con- 
viction, inasmuch  as  by  9  Geo.  IV.  c.  31,  s.  27,  (now  repealed,  but  re- 
enacted  by  24  &  25  Vict.  c.  100,  s.  42,)  the  justices  had  jurisdiction  in 
the  case,  and  that  there  was  no  authority  in  that  Act  or  elsewhere  for 
sajdng  that  the  party  by  compromising  could  take  away  the  jurisdic- 
tion.    {Re  Hawkins,  11  W.  B.  594.) 

Confession  of  G^ar^?.]— Before  the  11  &  12  Vict.  c.  43,  if  the  de-  Confession  o£ 
fendant  confessed  the  charge,  it  was  needless  to  go  into  the  proof  of  ™*'^se- 
it,  and  the  justice,  after  taking  a  formal  minute  of  such  confession, 
passed  judgment,  and  imposed  the  penalty  or  punishment.  It  had  been 
determined,  that  though  the  Act  only  empowered  the  justices  to  convict 
upon  the  oath  of  one  or  more  witnesses,  this  implied  a  power  to  convict 
upon  the  confession  of  the  party  alone.  {R.  v.  Oage,  1  Stra.  546 ;  1 
Saund.  262,  n.  1.) 

Now  by  the  11  &  12  Vict.  c.  43,  s.  14,  where  any  defendant  shall  be  Procedure  under 
present  at  a  hearing  within  that  Act,  "  The  substance  of  the  information  •'''"^^'  ^°*- 
or  complaint  shall  be  stated  to  him,  and  he  shall  be  asked  if  he  have  any 
cause  to  show  why  he  should  not  be  convicted,  or  why  an  order  should 
not  be  made  against  him,  as  the  case  may  be,  and  if  he  thereupon 
admit  the  truth  of  such  information  or  complaint,  and  show  no  cause 
or  no  sufficient  cause  why  he  should  not  be  convicted,  or  why  an  order 
should  not  be  made  against  him,  as  the  case  may  be,  then  the  justice 
or  justices  present  at  the  said  hearing  shall  convict  him,  or  make  an 
order  against  him  accordingly." 

As  the  confession  supplies  the  want  of  evidence,  so  it  cures  any 
objection  to  the  manner  of  taking  the  depositions  ;  such,  for  instance, 
as  that  they  were  not  made  in  the  presence  of  the  defendant.  {R.  v. 
Sail,  1  T.  B.  320;  Mann  v.  Davers,  Z  B.  &  A.  103.)  But  the  general  " 
rule,  that  if  the  defendant  confess  the  offence,  it  is  needless  to  go  into 
the  proof  of  it,  is  to  be  understood  of  a  confession  to  the  full  extent  of  a 
good  and  sufficient  information ;  for  where  either  the  confession  does 
not  come  up  to  the  charge  in  the  information,  or  is  made  upon  an  in- 
sufficient information,  it  will  not  supply  the  want  of  evidence  in  the 
one  case,  or  of  a  sufficient  charge  in  the  othei'.  Thus,  in  R.  v.  Little,  (1 
Burr.  613,)  confession  by  the  defendant  of  a  single  fact  of  offering  to 
sell  silk  handkerchiefs  without  a  license,  was  holden  not  sufficient  to 
convict  him  of  a  trading  as  a  hawker,  pedlar,  or  petty  cliapman,  without 
license  ;  because  a  single  act  of  selling  a  parcel  of  silk  handkerchiefs  to 
a  pariioula/r  person  is  not  a  proof  that  he  was  such  hawker,  pedlar,  or 
petty  chapman,  as  ought  to  have  taken  out  a  license.      Conviction 
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Denial  of  the 
charge. 


3.  Of  the      quashed.     (And  see  R.  v.  Smith,  3  Burr.  1475  ; 

Hearing  and  2279;  R.  v.  Clarke,  Cowp.  35.) 

Proceedings. 

Denial  of  Charge,  or  saying  nothing.] — If  the  defendant  denies  the 
charge,  the  next  step  is  to  substantiate  the  charge  by  testimony.  For 
this  purpose  the  prosecutor  or  informer  must  produce  his  witnesses  to 
prove  the  facts  alleged,  and  after  that,  if  the  defendant  appear,  he  may 
produce  witnesses  for  the  defence. 

By  11  &  12  Vict.  c.  43,  s.  14,  if  the  defendant  present  on  a  hearing 
within  that  Act,  who  has  had  the  substance  of  the  information  or  com- 
plaint stated  to  him,  "do  not  admit  the  truth  of  such  information  or 
complaint,"  then  the  justice  or  justices  present  shall  "  proceed  to  hear 
the  prosecutor  or  complainant,  and  such  witnesses  as  he  may  examine 
and  such  other  evidence  as  he  may  adduce  in  support  of  his  information 
or  complaint  respectively,  and  also  to  hear  the  defendant  and  such  wit- 
nesses as  he  may  examine,  and  such  other  evidence  as  he  may  adduce 
in  his  defence,  and  also  to  hear  such  witnesses  as  the  prosecutor  or  com- 
plainant may  examine  in  reply,  if  such  defendant  shall  have  examined 
any  witnesses,  or  given  any  evidence  other  than  as  to  his,  the  defendant's, 
general  character,  but  the  prosecutor  or  complainant  shall  not  be  entitled 
to  make  any  observations  in  reply  upon  the  evidence  given  by  the 
defendant,  nor  shall  the  defendant  be  entitled  to  make  any  observations 
in  reply  upon  the  evidence  given  by  the  prosecutor  or  complainant  in 
reply  as  aforesaid." 

If  the  defendant  says  nothing,  or  refuses  to  enter  upon  any  defence, 
still  the  charge  must  be  substantiated  the  same  as  if  he  denied  it.  (See 
B.  V.  Crowther,  1.  T.  B.  127  ;  R.  v.  Bennell,  6  T.  R.  75.) 


Saying  nothing. 


Adjournment. 


Time  of  making 
conTJction. 


Adjournment.'] — If  the  defendant  denies  the  charge,  and  requires  time 
for  his  defence,  and  to  produce  his  evidence,  it  is  reasonable  that  the 
party  should  be  allowed  a  proper  interval  for  that  purpose  ;  (see  R.  v. 
Stone,  1  East,  469 ;  Faley,  5th  ed.  98  ;)  and  the  hearing  may,  either  upon 
the  application  of  the  defendant,  or  for  any  other  cause,  if  the  justice 
thinks  fit,  be  adjourned  to  a  subsequent  day  ;  taking  care  not  to  exceed 
the  time  (if  any)  limited  by  the  Act  for  making  the  conviction.  {B.  v. 
Folley,  3  East,  467 ;  B.  v.  Bellamy,  \B.&0.  500 ;  %  D.  S  B.  727 ;  and 
see  ante.) 

By  11  &  12  Vict.  c.  43,  s.  16,  before  or  during  any  hearing,  under 
that  Act,  of  any  information  or  complaint,  it  shall  be  lawful  for  any 
one  justice,  or  for  the  justices  present  in  their  discretion  to  adjourn  the 
hearing  of  the  same  to  a  certain  time  and  place  to  be  then  appointed, 
and  stated  in  the  presence  and  hearing  of  the  party  or  parties,  or  their 
respective  attornies  or  agents  then  present ;  and  in  the  meantime  the 
said  justice  or  justices  may  suffer  the  defendant  to  go  at  large,  or  may 
commit  him  to  the  common  gaol  or  house  of  correction,  or  other  prison, 
lock-up  house,  or  place  of  security  in  the  county,  riding,  divisioB,  liberty, 
city,  borough,  or  place,  for  which  such  justice  or  justices  shall  be  then 
acting,  or  to  such  other  safe  custody  as  the  said  justice  or  justices  shall 
think  fit,  or  may  discharge  such  defendant  upon  his  entering  into  a 
recognizance,  with  or  without  surety  or  sureties,  at  the  discretion  of 
such  justice  or  justices  conditioned  for  his  appearance  at  the  time  and 
place  to  which  such  hearing  or  further  hearing  shall  be  adjourned ;  and 
if  at  the  time  and  place  to  which  such  hearing  or  further  hearing  shall 
be  so  adjourned,  either  or  both  of  the  parties  shall  not  appear  personally, 
or  by  his  or  their  counsel  or  attornies  respectively,  before  the  said 
justice  or  justices,  or  such  other  justice  or  justices  as  shall  then  be  there, 
it  shall  be  lawful  for  the  justice  or  justices  then  there  present,  to  proceed 
to  such  hearing  or  further  hearing,  as  if  such  party  or  parties  were 
present,  or  if  the  prosecutor  or  complainant  shall  not  appear,  the  said 
justice  or  justices  may  dismiss  such  information  or  complaint,  with  or 
without  costs,  as  to  such  justices  shall  seem  fit.    The  justice  has  power 
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to  adjourn  the  hearing,  and  commit  the  defendant  in  the  meantime,  not-      3.  Of  the 
withstanding  that  the  special  Act  of  Parliament  under  which  the  offence  Hearing  and 
was  created  required  him  to  proceed  "immediately"  to  the  conviction  Proceedings. 

or  acquittal  of  such  offender.     (Oelen  v.  Hall,  %H.&N.  379 ;  27  L.  J.    

M.  G.  787.) 

Defence  hy  Counsel,  cgc— Until  the  recent  statute  of  6  &  7  Will.  IV.  6  &  7  wm.  IT., 
c.  114,  s.  2,  no  person,  whether  counsel  or  attorney,  or  not,  was  entitled  "'  ^^^ 
as  of  right  to  attend  to  take  part  in  the  proceedings  on  a  summary 
conviction  as  an  advocate,  by  examining  the  witnesses  or  expounding 
the  law ;  and  the  allowance  of  such  persons  to  interfere  was  purely  in 
the  discretion  of  the  magistrate,  who,  like  any  other  judge,  must  have 
the  power  to  regulate  the  proceedings  of  his  own  court.  (See  "  Justices," 
Vol.  II.) 

By  11  &  12  Vict.  c.  43,  s.  12,  the  party  against  whom  any  complaint  is  Jervis'  Act. 
made,  or  information  laid  within  that  Act,  shall  be  admitted  to  make 
his  full  answer  and  defence  thereto,  and  to  have  the  witnesses  examined 
and  cross-examined  by  counsel  or  attorney  on  his  behalf;  and  every 
complainant  or  informant  in  any  such  case  shall  be  at  liberty  to  conduct 
such  complaint  or  information  respectively,  and  to  have  the  witnesses 
examined  and  cross-examined  by  counsel  or  attorney  on  his  behalf.  It 
will  be  seen  that  this  enactment  only  extends  the  privilege  to  counsel 
and  attorneys. 

Even  before  the  enactment  any  one  might  attend  as  a  friend  of  either, 
party  and  take  notes,  and  quietly  make  suggestions  and  give  advice  ; 
but  not  take  part  in  the  proceedings  without  leave  of  the  magistrate.. 
(Oollier  V.  Hiehs,  ZB.dL  Ad.  663.) 

As  to  the  I'ight  of  parties  to  have  legal  advisers  present  to  assist  them 
on  other  occasions  than  on  the  hearing  of  cases  to  be  decided  by  sum- 
mary conviction,  see  "  Justices,"  Vol.  III. 


Evidence  to  support  the  Charge J\ — The  evidence  must  fully  establish  ETidenceto 
the  offence  with  which  the  defendant  is  charged;  as  it  regards  the  time  ™pp"rtthe 
when  it  was  committed,  the  place  where  it  was  committed,  {R.  v.  High-  "  ^^^^' 
more,  2  Ld.  Raym.  1220;  R.  v.  Jefferies,  1  r.  iJ.  241  ;  B.  v.  Hazell,  13  East, 
139;  R.  v.  Chandler,  id.  267,)  and  every  fact  and  circumstance  neces- 
sarily constituting  the  offence  :  for  if  any  one  of  these  be  not  proved, 
or  cannot  fairly  be  presumed  from  other  facts  or  circumstances  which 
have  been  proved,  the  defendant  should  not  be  convicted.  Where  the 
facts  constituting  an  offence  are  all  of  a  positive  nature,  there  can  be  no 
doubt  that  they  must  be  established  in  proof  by  the  prosecutor,  before 
any  judgment  of  conviction  can  be  pronounced ;  but  with  regard  to  such 
offences  as  are  made  penal  only  by  the  want  of  certain  qualifications  in 
the  offender,  or  by  the  absence  of  several  exculpatory  circumstances,  a 
difficulty  will  sometimes  occur  in  determining  the  degree  of  negative  Proof  of  uegative. 
proof  which  ought  to  be  required  by  the  magistrate.  {Foley,  5th  ed.  121, 
R.  V.  Turner,  M.  &  S.  206.)  It  may  be  taken  as  a  general  rule,  that 
the  affirmative  is  to  be  proved,  and  not  the  negative,  of  any  fact  which 
is  stated,  unless  under  particular  circumstances,  where  the  general  rule 
does  not  apply ;  for  where  the  fact  lies  peculiarly  within  the  knowledge 
of  one  party,  it  is  easy  for  him  to  prove  it,  but  often  impossible  for  the 
other.  Therefore,  notwithstanding  a  negative  averment  must  be  made 
by  the  prosecutor,  the  affirmative,  if  it  affords  a  justification  to  the 
party  charged,  must  be  proved  by  him  as  a  defence.  And  in  a  case 
where  the  defendant  was  charged  with  selling  ale  without  a  license,  it 
was  held  that  the  onus  of  proving  defendant  was  licensed  lay  upon  him. 
(R.  V.  Hanson,  Paley,  5th  ed.  123;  R.  v.  Neville,  \  B.  &  Ad.  489.)  It 
would,  however,  be  a  prudent,  and  not  unreasonable  course,  for  the 
magistrate  in  all  cases  of  this  description  to  require  some  general  pn'mti 
facie  evidence  on  the  part  of  the  informer  in  support  of  the  negative 
allegation.    The  defendant's  own  representations  or  admissions  afford  a 
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legitimate  and  strong  groiind  for  supporting  such  allegation ;  and  it  has 
been  decided  that  justices,  before  -whom  an  information  was  exhibited 
on  the  game  laws,  were  justified  in  founding  the  want  of  the  defendant's 
qualification  upon  the  fact  of  hia  having  sworn  before  them,  acting  in 
another  capacity,  as  commissioners  of  the  income  tax,  to  an  estate 
under  lOOJ.  a  year.  [R.  v.  Clark,  8  T.  R.  220.)  It  is  clear  that  in  all 
cases  where  the  exceptions  come  by  way  of  proviso  in  a  separate  clause 
or  act  from  that  which  describes  the  offence,  and  without  reference  in 
the  enacting  clause  incorporating  them  therewith,  the  defendant  must 
bring  himself  by  proof  within  the  proviso  by  which  he  seeks  to  protect 
himself.  {R.  v.  Jarvis,  1  East,  647,  650,  in  not.;  R.y.  Bryan,  2Stra.  1101; 
R.  V.  JVeville,  1  B.dhAd.  489.) 

Now  it  is  provided  by  the  11  &  12  Vict.  c.  43,  s.  14,  "  That  if  the  infor- 
mation or  complaint  shall  negative  any  exemption,  exception,  proviso,  or 
condition  in  the  statute  on  which  the  same  shall  be  framed,  it  shall  not 
be  necessary  for  the  prosecutor  or  complainant  in  that  behalf  to  prove 
such  negative,  but  the  defendant  may  prove  the  affirmative  thereof  in 
Ms  defence,  if  he  would  have  advantage  of  the  same." 

In  a  late  case,  upon  an  information  against  an  innkeeper  for  opening 
his'  house  for  the  sale  of  liquors  during  prohibited  hours  otherwise 
than  for  the  refreshment  of  travellers,  it  was  held  upon  the  authority  of 
of  GUI  V.  Scrivens,  (7  T.  B.  27,)  and  Reg.  v.  Pratten,  (6  T.  R.  559,)  that 
the  onus  of  proving  that  the  case  was  not  within  the  exception  lay  upon 
the  infoi-mer  ;  (Taylor  v.  Humphries,  34  L.  J.  M.  C.  1 ;)  but  it  would  seem 
that  the  attention  of  the  court  was  not  called  to  the  above  provision,  or 
it  must  be  taken  that  the  language  of  the  statute  upon  which  that  con- 
viction proceeded  did  not  amount  to  an  exception. 

The  justice  cannot  be  required  to  hear  evidence  which  ought  not  to 
affect  his  decision  in  the  matter  before  him.  ( R.  v.  MinskuU,  \  N.&M.  TIT) 

If  an  information  is  laid  for  sureties  to  keep  the  peace,  the  justices 
have  no  jurisdiction  to  convict  of  an  assault  under  the  9  Geo.  IV.  c.  31, 
s.  27,  as  well  as  order  the  defendant  to  find  sureties  of  the  peace  upon 
proof  of  an  assault  as  well  as  threats  when  the  informant  protests 
against  their  dealing  with  the  case  as  one  of  assault.  {Reg.  v.  Deny,  2  L. 
M.  <k  P.  230;  20  L.  J.  M.  C.  189.)  But  it  is  to  be  observed  that  under 
that  statute  the  justices  have  only  jurisdiction  to  hear  a  case  of  assault 
"  upon  complaint  of  the  party  aggrieved." 

Again,  if  an  information  and  summons  be  taken  out  under  one  statute, 
the  justices  have  no  jurisdiction  to  convict  for  a  different  offence  under 
another  and  different  statute,  because  the  evidence  in  their  opinion 
warrants  the  latter  conviction.  Thus  it  is  an  offence  under  the  Public 
Health  Act,  1848,  (10  &  11  Vict.  c.  89,  s.  29,)  to  be  drunk  and  riotous  in 
a  public  place,  and  to  be  drunk  only  is  an  offence  against  the  21  Jac. 
I.  c.  7.  The  former  is  punishable  by  a  fine  not  exceeding  forty  shillings, 
or  by  imprisonment  not  exceeding  seven  days,  and  the  latter  by  a  fine 
of  five  shillings  for  a  first  offence.  The  charge  of  drunkenness  only 
was  proved,  &c.,  not  so  the  riotous  behaviour.  A  conviction  by  the 
justices  under  the  21  Jac.  I.  c.  7,  was  held  bad  ;  {Martin  v.  Pridgeon, 
E.  &  E  778;  28  L.  J.  M.  G.  179;)  and  a  conviction  of  a  common 
assault  under  the  24  &  25  Vict.  c.  100,  s.  42,  is  bad  upon  a  summons 
charging  an  assault  on  a  police  constable  in  the  execution  of  his  duty, 
under  the  5  &  6  Wil.  IV.  c.  76,  s.  81.  {Reg.  v.  Briclhall,  33  L.  J.  M.  C. 
179.)  But  if  the  defendants  are  in  custody  on  one  charge,  and  that 
charge  is  abandoned  for  another  charge,  framed  upon  the  same  facts, 
and  the  defendants  put  the  prosecution  to  proof  of  the  second  charge, 
and  cross-examine  the  witnesses  for  the  prosecution  thereon,  they 
cannot  raise  the  objection  after  conviction  that  they  had  been  irre- 
gularly in  custody.  Therefore,  where  two  defendants  were  taken  into 
custody  on  a  charge  of  felony  under  the  10th  section  of  24  &  25  Viet, 
c.  97,  without  warrant,  and  on  the  hearing  before  the  justices  it 
was  turned  into   a  charge  within  the  summary  jurisdiction  of  the 
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justices  under  the  52nd  section  of  the  same  Act,  and  was  defended  as      3.  Of  the 
such  by  the  prisoners,  the  conviction  was  held  right,  notwithstanding   Hearing  and 
there  was  no  charge  on  oath  of  such  latter  offence  as  required  by  the    Proceedings. 

62nd  section  of  the  same  Act.    {Turner  v.  The  Postmaster-General,  5  

B.  &  S.  756 ;  34  L.  J.  M.  G.  10.) 

Upon  hearing  an  information  of  an  assault,  the  justices  have  jurisdic- 
tion to  convict  the  defendant  for  that  offence,  although  evidence  be 
fiven,  which,  if  true,  would  prove  that  not  only  had  the  complainant 
een  assaulted,  but  that  a  rape  had  been  committed  upon  her,  for  the 
justices  have  to  decide  upon  the  credibility  of  the  evidence.  (Wilkinson 
V.  Button,  3B.d;S.  821;  32  L.  J.  M.  C.  162.)  But  in  Be  Thompson,  (6  H. 
S  N.  193;  30  L.  J.  Ex.  9,)  the  court  were  equally  divided  as  to 
whether  a  writ  of  habeas  corpus  should  issue  where  the  prisoner  had 
been  convicted  by  justices,  and  committed  for  an  aggravated  assault 
under  the  16  &  17  Vict.  c.  30,  upon  an  information  charging  him  with 
unlawfully  assaulting  and  abushig  a  woman,  upon  the  evidence  of  the 
woman  alone,  who  swore  to  a  rape. 

As  to  how  far  variances  between  the  information  or  summons  and 
the  proof  are  cured,  and  the  proceedings  to  be  adopted  thereon  by  the 
justices,  see  11  &  12  Vict.  c.  43,  s.  1,  omte,  1125.  And  as  to  variances 
between  the  information  and  the  evidence  as  to  time,  place,  and  other 
circumstances,  see  11  &  12  Vict.  c.  43,  s.  9,  ante,  1114. 


The  Defence!} — After  hearing  all  the  evidence  in  support  of  the 
charge,  the  defendant  should  be  called  upon  for  his  defence ;  and  the 
magistrate  is  bound  to  hear  any  relevant  evidence  tendered  by  him. 
(11  <fc  12  Vict.  c.  43,  s.  12,  ante,  1131  ;  11  &  12  Vict.  c.  43,  s.  14,  cmte, 
1133  ;_  see  K  v.  MinshuU,  I  R.  &  M.  277 ;  ante,  1136.) 

Besides  protesting  against  and  commenting  on  the  validity  or  effect 
of  the  evidence  tendered  against  him,  the  accused  may  defend  himself 
by  proving  that  he  is  withiu  some  proviso  or  exception  which  excuses  or 
qualifies  the  fact  charged,  or  that  the  act  complained  of  was  done  under  an 
asserted  authority,  or  pursiiant  to  a  bond  fide  claim  of  right  of  property; 
for  where  the  title  to  property  comes  in  question,  the  exercise  of  a  sum- 
mary jurisdiction  by  justices  of  the  peace  is  generally  ousted.  {R.  v. 
Barnaby,  1  Salk.  181;  3  Salk.  2Y1 ;  2  Ld.  Raym.  900.)  This  principle 
is  not  in  general  founded  upon  any  legislative  provision,  but  is  a  qualifi- 
cation which  the  law  itself  raises  in  the  execution  of  penal  statutes,  and  is 
always  implied  in  their  construction.  (See  Paley,  5th  ed.  137.)  But  the 
above  ruleas  to  the  ouster  of  the  jurisdiction  of  justices,  where  title  to 
property,  &c.,  comes  in  question,  does  not  apply  where  it  is  of  the 
essence  of  the  jurisdiction  of  the  justices  to  ascertain  the  status  of 
the  property.  It  then  becomes  part  of  the  inquiry  which  is  committed 
to  their  cognizance,  and  which  they  are  bound  and  compellable  to 
enter  upon.  Thus,  upon  the  hearing  of  an  information  and  complaint 
by  parish  officers,  under  the  59  Geo.  III.  c.  12,  s.  24,  for  the  purpose 
of  obtaining  possession  of  a  parish  house,  the  justices  must  inquire 
whether  the  house  in  question  be  a  parish  house,  and  they  must 
decide  that  question  though  the  evidence  adduced  before  them  raised 
the  question  whether  the  house  was  the  property  of  the  person 
informed  against,  or  of  his  ancestor.  {Ex  'parte  Vaughan,  L.  R.  2 
Q.  B.lli;  36  L.  J.  M.  C.  17.)  So  in  Beg.  v.  Dayman,  (7  E.  d  B.  672  ; 
26  L.  J.  M.  C.  128,)  upon  a  complaint  made  against  a  person  for  neg- 
lecting to  pay  his  share  of  the  cost  of  paving  a  street,  it  was  held  that 
the  justice  was  to  determine  whether  the  place  in  question  was  a  street 
or  not,  upon  evidence  which  raised  the  question  whether  there  had 
been  a  dedication  of  the  road  to  the  public. 

Some  statutes  expressly  except  offences  done  under  a  bond  fide  claim 
of  right.  In  these  cases  it  is  sufficient  to  stop  the  summary  interference 
of  the  justice,  that  even  a  colour  of  title  appears  to  be  in  question, 
and  that  the  act  was  really  done  under  an  assertion  of  that  supposed 
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title,  however  weak  the  claim  may  appear  to  be,  provided  that  the  jus- 
tices are  satisfied  that  there  is  a  show  of  reason  in  his  claim  to  a  valid 
right.  {Foley,  5th  ed.  138.)  Thus  it  has  been  held,  that  the  act  of  killing 
fish  in  a  private  fishery  after  notice  given  to  the  owner  that  it  was 
done  to  try  the  right  to  the  place  in  question,  did  not  subject  the  party 
to  penalties  under  6  Geo.  III.  o.  14,  s.  4,  (repealed  by  7  &  8  Geo.  IV". 
c.  27,)  although  the  same  title  had  before  been  tried  and  determined 
by  a  verdict  against  the  party  now  claiming  it,  the  Act  of  Parliament 
having  expressly  excepted  persons  who  have  a  just  right  or  claim. 
{Einnerdey  v.  Orpe,  Dougl.  516  ;  see  Runt  v.  Andrews,  Z  B.  S  A.  341 ; 
R.  V.  Hampshire,  3  Dowl.  47.)  The  rule,  however,  ought  not  to  be  so 
extended  as  to  enable  an  offender  to  arrest  the  summary  jurisdiction  of 
the  justice  by  a  mere  fictitious  pretence  of  title.  An  assertion  of  right, 
therefore,  is  not  to  be  regarded,  where  it  evidently  appears  that  no 
colour  or  pretext  for  it  exists ;  as  where  the  party's  own  showing,  or 
other  manifest  circumstances,  prove  the  claim  to  be  wholly  groundless. 
{Calcraft  v.  Gibhs,  5  T.  B.  19  ;  B.  v.  Wrottesley,  I  S.  S  A.  648 ;  Grant  v. 
Sulton,  \B.S  A.  134.) 

The  question  before  the  justices  is  not  whether  such  a  right  in  point 
of  fact  exists,  but  whether  a  claim  is  hon&fde  made  to  a  right  capable 
of  legal  recognition  ;  and  if  the  defendant  sets  up  a  right  which  cannot 
possibly  exist  in  law,  then  title  to  property  cannot  be  said  to  come  in 
question,  and  the  justices  are  not  called  upon  to  hold  their  hands.  {Hud- 
son V.  M'Bae,  AB.SS.  585  ;  33  i.  J.  M.  0. 65. )  In  that  case  the  defen- 
dant, in  answer  to  an  information  for  unlawfully  fishing  in  a  private 
fishery  on  a  non-navigable  river,  set  up  a  right  as  one  of  the  public 
which  could  not  exist  in  law,  and  the  justices  were  held  to  have  rightly 
convicted,  notwithstanding  the  defendant  had  acted  and  set  up  his 
claim  under  the  bond  fide  supposition  that  he  had  such  right.  In 
Leatt  V.  Vine,  (30  L.  J.  M.  C.  207,)  in  answer  to  an  information 
for  trespassing  in  pursuit  of  game  under  the  Game  Act,  the  defen- 
dant claimed  a  right  to  shoot  over  the  place  in  question,  (which  had  been 
a  marsh  near  the  sea,  over  which  the  tide  had  flowed  till  a  bank  had 
been  made  round  it  several  years  before,)  on  the  ground  that  he  and 
everybody  that  chose  had  always  shot  there  till  some  late  interferences 
by  gamekeepers  ;  but  it  was  held  that  the  justices  did  right  in  convicting 
the  defendant,  on  the  ground  that  he  did  not  set  up  any  title  to  the  land 
in  himself,  or  any  person  under  whose  license  he  professed  to  act. 

And  in  Oornwell  v.  Sanders,  (3  B.  S  S.  206 ;  32  L.  J.  M.  C.  6,)  a 
man  set  up,  in  answer  to  an  information,  also  under  the  Game  Act,  a 
right  of  shooting  in  gross  which  he  alleged  he  had  acquired  by  a  forty 
years'  user  as  of  right.  The  acquiring  of  such  an  easement  in  gross 
was  an  impossibility  in  point  of  law,  although  the  defendant  might  very 
possibly  have  bond  fide  believed  he  had  the  right;  and  the  justices  were 
held  quite  warranted  in  disregarding  the  claim  and  going  on. 

In  Williams  v.  Adam^,  (2  B.  S  S.  312 ;  31  L.  J.  M.  C.  109,)  in  answer 
to  an  information  under  sect.  73  of  5  &  6  Will.  IV.  c.  60,  for  placing 
rubbish  on  a  highway,  and  neglecting  to  remove  the  same  after  notice 
given  to  him  by  the  surveyor  of  highways,the  defendant  proved  that  the 
land  on  each  side  of  the  road  belonged  to  him,  and  claimed  the  soil  of  the 
road,  subject  only  to  private  rights  of  way;  but  it  was  held  that  the  jus- 
tices rightly  made  an  order,  inasmuch  as  they  had  to  determine  merely 
whether  the  road  in  question  was  a  highway  or  not,  and  no  question  of 
title  to  land,  therefore,  properly  arose  asthe  title  to  the  land  was  admitted. 

This  distinction  between  a  right  capable  of  being  set  up  and  one  not 
so  may  be  further  illustrated  by  Reg.  v.  Stimpson,  4  B.  d:  S.  301 ;  32 
L.  J.  M.  0.  208.  That  also  was  the  case  of  an  information  for  unlaw- 
fully fishing  in  a  pi-ivate  fishei-y.  The  locus  in  quo,  however,  was  a 
navigable  river,  and  in  a  navigable  river  the  public  primA  facie  have  a 
right  of  fishing,  according  to  Garter  v.  Murcott,  4  Burr.  2163.  The 
prosecutor  claimed  and  showed  a  right  of  general  fishery;  but  the  defen- 
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dant  set  up  a  claim  to  fish  as  a  member  of  the  public  in  a  navigable  river.      3.  Of  the 
The  claim  was  honA  fide,  and  not  colourable;  and  there  was  a  claim  Hearing  and 
capable  of  existing  in  law,  and  the  justices  were,  therefore,  held  wrong   Proceedings. 
in  convicting  under  such  circumstances.  

It  is,  moreover,  often  a  question  of  some  difficulty  and  doubt  whether  As  to  bomjiaet. 
a  claim  of  right  set  up  is  bond  fide;  and  where  the  evidence  supports 
both  sides  of  the  question,  it  is  for  the  justices  to  decide  the  point; 
but  where  primA  facie  proof  of  a  honA  fide  claim  is  produced,  and  no 
answer  or  evidence  on  the  other  side  that  it  is  not,  then  the  justices 
must  stop  the  inquiry ;  and  if  they  go  on,  and  the  court  can  see  that 
there  was  no  evidence  on  which  the  justice  could  reasonably  exercise 
his  judgment  so  as  to  come  to  the  conclusion  against  the  bond  fides,  the 
court  will  grant  a  certiorari  in  case  of  a  conviction,  and  quash  it  as 
made  without  jurisdiction.  (Reg.  v.  Snape,  11  W.  B.  434: ;  Hudson  v. 
M'Rae,  4  B.  &  8.  685 ;  33  L.  J.  M.  G.  65.)  But  it  would  seem  that 
the  justices'  decision  as  to  the  bona  fides  is  not  conclusive.  (R.  v.  Jus- 
tices of  Berhy shire,  11  W.  R.  780.) 

It  is  said,  Tper  Holt,  C.  J.,  B.  v.  Burnaby,  (2  Ld.  Raym.  901,)  that 
upon  a  suggestion  of  title,  the  Court  of  Queen's  Bench,  at  any  time 
while  the  conviction  remains  below,  and  has  not  been  removed  by 
certiorari,  will  grant  a  prohibition  after  conviction  to  stay  the  justice 
from  proceeding  upon  it.  (See  B.  v.  Harpur,  1  D.daB  222;  and  Paley. 
5th  ed.  144.)  But  the  objection  must  have  been  taken  before  the 
justices  gave  their  decision.  (Paley,  5th  ed.  145 ;  B.  v.  Justices  of 
Salop,  2  M&E.  386  ;  29  L.  J.  M.  C.  39;  ex  parte  Mannering,  2  B.  & 
S.  431  ;  31  L.  J.  M.  C.  153.) 

In  some  cases,  the  statute  expressly  empowers  a  magistrate  to  decide 
on  a  claim  of  right.  On  a  complaint  against  a  party,  on  the  11  Geo.  II. 
c.  19,  s.  4,  for  fraudulently  removing  goods  to  avoid  a  distress,  it 
was  holden  that  the  justices  had  jurisdiction,  though  it  appeared  that 
the  title  to  the  premises  was  disputed,  and  that  the  tenant  had  actually 
paid  his  rent  to  one  of  the  claimants.    {Coster  v.  Wilson,  3M.  dW.  411.) 

The  Witnesses,  and  Examination  o/.]— It  is  open  to  gxeat  doubt  Witnesses 
whether  the  magistrate  has  any  authority  to  compel  the  attendance  compelling 
of  witnesses  for  the  purpose  of  a  summary  trial,  unless  where  it  is  attendance  of. 
specially  given  by  Act  of  Parliament.     In  many  Acts  this  authority  is 
given,  and  the  provision  is  accompanied  with  a  penalty  on  refusal  to 
attend  for  the  purpose  of  being  examined.     (See  Paley,  5th  ed.  104 ; 
Evans  V.  Bees,  12  A.  S  E.  55  ;  tit.  "Sessions,"  Vol.  V.) 

By  the  11  &  12  Vict.  c.  43,  s.  7,  "  If  it  shall  be  made  to  appear  to  Power  to 
any  justice  of  the  peace  by  the  oath  or  affirmation  of  any  credible  neSw™^'*" 
person  that  any  person  within  the  jurisdiction  of  such  justice  is  likely 
to  give  material  evidence  in  behalf  of  prosecutor  or  complainant  or 
defendant,  and  will  not  voluntarily  appear  for  the  purpose  of  being 
examined  as  a  witness  at  the  time  and  place  appointed  for  the  hearing 
of  such  information  or  complaint,  such  justice  may  and  is  hereby 
required  to  issue  his  summons  to  such  person  under  his  hand  and 
seal  requiring  him  to  be  and  appear  at  a  time  and  place  mentioned  in 
such  summons  before  the  said  justice,  or  before  such  other  justice  or 
justices  of  the  peace  for  the  same  county,  riding,  division,  liberty,  city, 
borough,  or  place  as  shall  then  be  there,  to  testify  what  he  shall  know 
concerning  the  matter  of  such  information  or  complaint;  and  if  any 
person  so  summoned  shall  neglect  or  refuse  to  appear  at  the  time 
and  place  appointed  by  the  said  summons,  and  no  just  excuse  shall 
be  offered  for  such  neglect  or  refusal,  then,  (after  proof  upon  oath 
or  affirmation  of  such  summons  having  been  served  upon  such  person, 
either  personally  or  by  leaving  the  same  for  him  with  some  person  at 
his  last  or  most  usual  place  of  abode,  and  that  a  reasonable  sum  was 
paid  or  tendered  to  him  for  his  costs  or  expenses  in  that  behalf,)  it  shall 
be  lawful  for  the  justice  or  justices  before  whom  such  person  should 
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have  appeared  to  issue  a  warrant  under  his  or  their  hands  and  seals 
to  bring  and  have  such  person,  at  a  time  and  place  to  he  therein  men- 
tioned, before  the  justice  who- issued  the  said  summons,  or  before  such 
other  justice  or  justices  of  the  peace  for  the  same  county,  riding, 
division,  liberty,  city,  borough,  or  place  as  shall  then  be  there  to  testify 
as  aforesaid,  and  which  said  warrant  may,  if  necessary,  be  backed  as 
hereinbefore  mentioned,  in  order  to  its  being  executed  out  of  the  juris- 
diction of  the  justice  who  shall  have  issued  the  same."  And  in  certain 
cases  a  warrant  may  issue  in  the  first  instance;  and  a  person  appearing 
on  summons,  and  refusing  to  be  examined,  may  be  committed. 

If  the  witness  be  not  within  the  jurisdiction  of  the  justice  when  he  is 
invited  to  issue  the  warrant,  his  attendance  can  be  enforced  only  by  a 
subpoena  issuing  out  of  the  Crown  Office.  {Paley,  5th  ed.  by  Macna- 
mara,  105.) 

The  examination  of  witnesses  must  be  upon  oath,  and  no  legal  con- 
viction can  be  founded  upon  evidence  not  so  taken.  {Paley,  5th  ed.  114; 
1  Hale,  586;  Morgan  v.  Hughes,  2  T.  R.  225.)  There  is  a  difference  in 
the  manner  in  which  the  Acts  are  worded  in  regard  to  the  mode  of 
examination  to  be  pursued.  For  wliile  some  Acts  expressly  mention 
the  testimony  of  witnesses  on  oath,  others  in  general  terms  authorize 
the  magistrate  to  hear  and  determine  or  to  convict  or  give  judgment  on 
the  examination  of  witnesses,  without  noticing  the  oath.  But  such 
general  expressions  seem,  in  legal  construction,  necessarily  to  refer  to 
the  only  kind  of  testimony  known  to  the  law,  viz.,  that  upon  oath : 
"  For,"  says  Dalton,  "  in  all  cases  wheresoever  any  man  is  authorized 
to  examine  witnesses,  such  examination  shall  be  taken  and  construed 
to  be  as  the  law  wills,  i.e.,  upon  oath."  {Dalt.  c.  6,  s.  6.)  This  was  the 
opinion  of  Lord  C.  J.  Broke  and  Mr.  Lambert,  and  the  rather  (adds  the 
latter)  because  in  these  cases  of  conviction  by  justices  of  the  peace  the 
trial  dependeth  wholly  upon  these  examinations.  {Id.  c.  115,  164; 
Plow.  12  a ;  Lamb.  517  ;  and  see  Ex  parte  Aldridge,  4  2).  (^  iJ.  83  ;  2 
D.  &  R.  M.  C.  120;  2  B.  (S>  C.  600;  Wilkinsr.  Wright,  2  C.  d  M.  191.) 

Now  by  the  11  &  12  Vict.  c.  43,  s.  15,  every  witness  at  any  hearing 
(within  that  Act)  shall  be  examined  upon  oath  or  affirmation,  and  the 
justice  or  justices  before  whom  any  such  witness  shall  appear  for  the 
purpose  of  being  so  examined  shall  have  full  power  and  authority  to 
administer  to  every  such  witness  the  usual  oath  or  affirmation. 

The  conviction  must,  where  no  statute  applies,  state  that  the  witnesses 
have  been  examined  on  oath,  and  in  the  presence  of  the  prisoner.  {Re 
Gray,  1  N.  S.  C.  354.     See  Re  Bailey,  ZE.SB.  607 ;  23  L.  J.  M.  G.  16.) 

The  oath  must  be  administered  before  the  witnesses  are  examined, 
and  administering  it  afterwards  is  irregular ;  for  at  the  time  the  wit- 
ness is  giving  evidence  he  ought  to  be  under  the  sanction  and  control 
of  an  oath.     (R.  v.  Kiddy,  i  D  <k  R.IZA;  Bait.  Just.  c.  164,  s.  3.) 

The  power  of  justices  to  administer  an  oath  by  virtue  of  that  juris- 
diction, which  is  conveyed  in  the  authority  to  hear,  examine  and  con- 
vict, without  any  express  mention  of  a  power  to  administer  an  oath, 
does  not  seem,  from  anything  now  extant,  to  have  been  ever  questioned 
so  as  to  be  brought  to  a  judicial  decision.  (See  Paley,  6th  ed.  115; 
"  Justices,"'  Vol.  II, ;  "  Oaths,"  Vol.  III.) 

As  to  the  taking  the  affirmation  instead  of  an  oath  where  the  wit- 
ness is  a  Quaker,  Moravian,  or  Separatist,  see  "  Oath,"  Vol.  III. 

The  competency  of  witnesses  will  be  treated  of  hereafter  under 
%i%."  Evidence,"  Yo\.  II. 

Where,  in  Acts  of  Parliament  directing  justices  to  convict,  &c., 
parties,  the  term  credible  witness  is  used,  it  bears  no  precise  or  legal 
signification,  but  the  magistrate  is  to  judge,  like  the  jury  on  a  trial, 
how  far  the  witness  is  sufficiently  to-be  believed,  to  warrant  the  con- 
viction, &c.  {Windham  v.  Oheticynd,  1  Burr.  418;  Peake  Evid.  124.) 
But  the  term  must  be  construed  to  mean  a  competent  witness,  and  such 
witnesses,  therefore,  only  as  are  competent  in  a  court  of  justice  are 
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competent  on  hearing  the  information  hefore  a  magistrate.  (See  further, 
as  to  the  credibility  of  -witnesses,  tit.  " Evidence"  Vol.  II.) 

With  respect  to  the  mode  of  examination,  although  no  mode  be 
pointed  out  by  the  statutes  giving  jurisdiction  over  the  offence,  yet  as 
justice  requires  that  the  accused  should  be  confronted  with  the  wit- 
nesses against  him,  and  have  an  opportunity  of  cross-examination,  it  is 
required  by  law,  in  the  summary  mode  of  trial  now  under  considera- 
tion, that  the  evidence  and  depositions  should  be  taken  in  the  presence 
of  the  defendant,  where  he  appears;  for  though  the  legislature  by  a 
summary  mode  of  inquiry  intended  to  substitute  a  more  expeditious 
process  for  the  common  law  method  of  trial,  it  could  not  design  to  dis- 
pense with  the  rules  of  justice  as  far  as  they  are  compatible  with  the 
method  adopted.  Indeed  it  may  be  useful  upon  this  occasion  to  notice 
the  general  maxim  which  has  been  laid  down  as  a  guide  to  the  conduct 
of  magistrates  in  regulating  all  their  summary  proceedings,  vii.,  that 
""Acts  of  Parliament,  in  what  they  are  silent,  are  best  expounded 
according  to  the  use  and  reason  of  the  common  law."  {Per  Parker, 
C.  J.,  R.  V.  Simpson,  1  Stra.  45.) 

Unless,  therefore,  the  defendant  forfeits  the  advantage  by  his  wilful 
absence,  he  Vjught  to  be  called  upon  to  plead  before  any  evidence  is 
given;  (iJ.  v.  Hcdl,  1  T.  R.  320;)  and  the  witnesses  must  be  sworn  and 
examined  in  his  presence ;  (B.  v.   Vipont,  2  Burr.  1163  ;  R.  v.  Baker, 

1  Stra.  316 ;  Re  Tordoft,  5  Q.  B.  933  ;  13  L.  J.  N.  S.  M.  C.  145 ;)  or  if  the 
evidence  has  been  taken  down  in  his  absence  and  is  read  over  to  him 
afterwards,  the  witness  must,  at  the  same  time,  (unless  the  defendant 
upon  hearing  the  evidence  should  confess  the  fact,)  (B.  v.  Hall,  1  T. 
B.  320,)  be  re-sworn  in  his  presence,  and  not  merely  called  upon  to 
assert  the  truth  of  his  former  testimony;  (J?,  v.  Crowther,  X  T.  B.  125;) 
for  the  intent  of  the  rule  is  that  the  witness  should  be  subjected  to  the 
cross-examination  of  the  defendant  upon  his  oath.     (B.  v.    Vipont, 

2  Burr.  1163;  B.  v.  Kidd;/,  4.  D.  &  B.  734;  B.  v.  Sohvay,  2  Chit. 
Bep.  522  ;  B.  v.  Cummins,  4  D.  S  B.  M.  0.  94  ;  Cox  v.  Coleridge,  1  B. 
<fc  C.  97.)  A  similar  general  course  of  proceeding  is  now  prescribed  by 
the  11  &  12  Vict.  c.  43,  s.  14,  ante,  1133. 

In  many  cases  it  may  be  proper  to  examine  a  witness  apart  from  the 
others,  and  for  that  purpose  to  require  the  latter  to  withdraw  diiring  his 
examination.     (See  Dalt.  Just.  165  ;  Taylor  v.  Lawson,  Z  C.  A  P.  543.) 

It  is  said  where  a  statute  appoints  a  conviction  to  be  on  the  oath  of 
one  witness,  this  ought  not  to  be  by  the  single  oath  of  the  informer;  for 
if  the  same  person  shall  be  allowed  to  be  both  prosecutor  and  witness,  it 
would  induce  profligate  persons  to  commit  perjury  for  the  sake  of  the 
reward.    {B.  v.  Stone,  2  Ld.  Raym.  1545.  See  tit.  " Evidence,"  Yo\.  II.) 

Under  the  4  Geo.  IV.  c.  34  (The  Master  and  Servant's  Act),  a  war- 
rant of  commitment  may  either  be  at  once  a  conviction  and  a  warrant, 
in  which  case  it  requires  all  the  formalities  of  a  conviction,  or  it  may  be 
a  warrant  only  in  execution  of  a  previous  conviction,  and  in  that  case 
need  not  show  on  the  face  of  it  that  the  witnesses  for  the  prosecution 
were  examined  on  oath  and  in  the  presence  of  the  prisoner.  {Re  Bailey, 
ZE.chB.  607;  23  L.  J.  M.  C.  161.) 

A  statute  allowing  a  conviction  on  the  oath  of  one  witness  shall  be 
understood  to  denote  one  witness  or  more.  And  two  witnesses  shall  de- 
note two  or  more  witnesses. 

It  is  the  duty  of  the  justice,  as  well  as  for  his  own  protection,  that  he 
should  take  down  with  great  care  the  examination,  or  the  material  part 
of  the  examination  of  the  witnesses,  and  also  the  cross-examination, 
formally  in  writing,  in  the  exact  natural  language  and  peculiar  expres- 
sions used  by  the  witnesses.  For  although  the  3  Geo.  IV.  c.  23,  is  re- 
pealed and  the  justices  are  no  longer  directed  to  set  out  the  evidence  in 
the  form  of  conviction  given  by  11  &  12  Viet.  c.  43,  it  may  be  important 
for  them  in  case  of  ulterior  proceedings.  See  further  as  to  the  mode 
of  taking  down  examinations,  tit.  "  Sessions,"  Vol.  V. 
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3.  Of  the  The  Adjudication.']— "Sj  11  &  12  Vict.  c.  43.  s.  14,  "The  justice  or 
Hearing  and  justices  having  heard  what  each  party  shall  have  to  say,  and  the  wit- 
Proceedings.  nesses  and  evidence  so  adduced,  shall  consider  the  whole  matter  and  de- 

termine  the  same,  and  shall  convict  or  make  an  order  upon  the  defen- 

The  adjudication,  ^^nt  or  dismiss  the  information  or  complaint  as  the  case  may  he."  The 
judgment  should  he  confined  to  the  subject-matter  of  the  complaint  laid 
before  him.  (See  R.  v.  Soper,  3  B.  S  G.  857;  5  D.  S  R.  669 ;  see 
supra,  1136.) 

The  degree  of  credit  due  to  the  evidence  on  either  side  is  entirely  for 
his  consideration.  In  summary  proceedings  before  a  justice  of  peace,  he 
is  substituted  for  a  jury,  so  far  as  relates  to  the  conviction,  that  is,  to 
the  finding  of  the  party  guilty  or  not  guilty.  He  should  judge,  there- 
fore, of  the  guilt  or  innocence  of  the  defendant  from  the  evidence,  in  the 
same  manner  as  if  he  were  upon  a  jury;  if  the  evidence  be  such  as  to 
leave  no  reasonable  doubt  upon  his  mind  of  the  guilt  of  the  defendant, 
he  should  convict  him ;  if  otherwise  he  should  acquit  him.  {B.  v.  BeA- 
son,  6  T.  R.  375;  R.  v.  Smith,  8  T.  B.  590.) 

If  any  reasonable  doubt  exist  in  the  mind  of  the  magistrate,  the 
party  charged  is  entitled  to  the  benefit  of  that  doubt.  Such  cases,  it  is 
to  be  recollected,  differ  very  materially  indeed  from  those' where  mere 
civil  rights  are  concerned,  and  where  the  mere  preponderance  of  evi- 
dence may  be  suflScient  to  decide  the  question.     (2  Stark.  Ev.  414.) 

It  is  sufiicient  to  authorize  a  conviction,  that  there  is  such  evidence 
before  the  magistrate  as  might  in  an  action,  or  on  an  indictment,  be  left 
to  a  jury ;  and  the  Court  of  Queen's  Bench,  when  the  conviction  is 
brought  before  it,  will  not  examine  further,  to  see  whether  the  conclu- 
sion drawn  by  the  magistrate  be  or  be  not  the  inevitable  conclusion 
from  the  evidence.     {R.  v.  Davis,  6  T.  R.  178.) 

And  if  the  magistrates  think  fit  to  dismiss  the  charge,  although  there 
appears  primA  facie  ground  for  a  conviction,  their  acquittal  cannot  be 
questioned;  since  no  other  court  can  judge  of  the  credit  due  to  wit- 
nesses which  it  did  not  hear  examined.  (iJ.  v.  Reason,  6  T.  R.  376;  see 
B.  V.  Bidgway,  &  B.  &  A.  527 ;  \  D.  S  B.  132;  post,  1152.) 

As  to  the  amount  of  evidence  necessary  to  justify  a  conviction  in 
various  cases,  see  their  respective  titles  throughout  this  work,  and  PoZe^, 
6th  ed.  by  Macnamara,  118,  et  seq.,  and  post,  '■'Evidence,"  Vol.  II. 

Fixed  Punishments.'] — In  some  cases  the  statute  is  peremptory  as  to 
the  penalty  or  punishment,  giving  no  discretion  to  the  justice  to  lessen 
or  vary  it;  and  in  such  ease  the  justice  of  course  can  only  pursue  the 
directions  of  the  statute.  In  other  cases  the  penalty  or  punishment  is 
left  in  some  measure  in  the  discretion  of  the  justice,  as  to  the  amount 
and  nature  of  the  penalty  or  punishment :  in  such  cases  he  should  guide 
his  discretion  according  to  the  circumstances  of  the  case  and  the  condi- 
tion in  life  of  the  defendant,  and  the  circumstances  of  aggravation  or 
extenuation,  under  which  the  oifence  is  proved  to  have  been  committed. 
(See  infra.) . 


J'iied  punish- 
meutB. 


Fixing  the 
penalty. 


Fixing  Penalty.] — The  magistrate  is  not  obliged  to  fix  the  penalty 
or  punishment  at  the  instant  of  conviction,  but  may  take  time,  either  for 
the  purpose  of  informing  himself  of  the  legal  penalty,  or  of  considering 
the  amount  proper  to  be  imposed.  Therefore,  though  the  forfeiture 
must  necessarily  appear  as  a  part  of  the  judgment  in  the  conviction  when 
formally  drawn  up,(posf,  1162,)  (which  will  otherwise  be  irregular,)  yet 
if  it  be  ascertained  and  imposed  at  any  time  before  the  conviction  is  so 
drawn  up,  and  appears  in  the  record  returned  to  the  Court  of  Queen's 
Bench  on  a  writ  of  certiorari,  that  Court  will  not  hear  any  objection 
on  the  ground  that  it  was  not  in  fact  imposed  by  the  magistrate  at 
the  time  when  he  convicted  the  offender;  (B.  v.  Mwell,  2  lid.  Baym. 
1514 ;  2  Stra.  794 ;  Beg.  v.  Layton,  1  SaJk.  352 ;)  for  the  court  will  'not 
take  notice  of  any  defect  which  does  not  appear  on  the  face  of  the  con- 
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viotion  itself.     {B.  v.  Lision,  5  T.  E.  338 ;   R.  v.  Cashidbury,  S  JD.  S  R.      3.  Of  the 
35  ;  \  D.&B.  M.  G.  485;  Faley,  5th  ed.  434,  see  tit.  "  Certiorari."  Hearing  and 

In  aflBxing  the  punishment  of  an  offence  'which  may  be  proceeded   Proceedings. 

against  upon  one  or  other  of  two  different  statutes,  care  must  be  taken  

not  to  blend  the  penalties  under  both.    {PoUey,  5th  ed.  270,  R.  v.  Clwrhe, 
Gawp.  35.) 

Where  several  Penalties.'] — The  defendant  may  be  convicted  in  the  Where  sereral 
same  conviction  in  several  penalties  for  several  offences;  {B.  v.  Swallow,  P^"*"'^^- 
8  T.  B.  284 ;  Paley,  5  ed.  257 ;)  but  under  Jervis'  Act,  (11  &  12  Vict.  c.  43,) 
the  information  is  confined  to  one  offence,  but  nevertheless  since  that  Act, 
upon  the  19  Geo.  II.  c.  21,  a  person  swearing  at  one  time  several  oaths 
may  be  convicted  as  of  one  offence,  and  the  profane  cursing  or  swearing 
being  the  offence  prohibited,  as  often  as  the  person  repeats  the  oath  or 
curse  consecutively  he  forfeits  the  sum  specified,  which  goes  only  to  the 
amount  of  penalty  to  be  inflicted.  (Reff.  v.  Scott,  4  B.  d;  S.  368 ;  33 
L.  J.  M.  0. 15 ;  see  also  Collins  v.  Ropwood,  15  M.  S  W.  459 ;  16  L.  J.  Ex. 
124 ;  and  Attorney-General  v.  McLean,  IH.&G.  750 ;  32  L.  J.  Ex.  101). 

Under  the  Public  Health  Act,  1848,  (11  &  12  Vict.  c.  63,)  three  per-  Persons, 
sons  were  convicted  separately  of  exposing  for  sale  a  piece  of  meat  unfit 
for  human  food,  and  it  was  held  rightly  so  though  it  was  ui-ged  that  one 
conviction,  and  one  of  a  set  of  costs,  would  have  done.  {Re  Hartley,  31 
L.  J.M.  G.  228 ;  see  Reg.Y.  Cridiand,  T  E.S  B.  853 ;  27  L.  J.  M.  C.  28, 32 ; 
and  Mayhew  v.  Wardley,  14  C.  B.  JF.  S.  550,  infra.) 

It  must  depend  upon  the  wording  of  the  statute  creating  the  offence  where  several 
whether  a  party  is  liable  to  several  penalties  for  several  acts  committed  *°'^' 
by  him,  or  only  one  penalty.     In  some  cases  it  will  appear  that  the 
several  acts  constitute  but  one  aggregate  offence,  and  then  but  one 
penalty  can  be  inflicted.  Under  particular  Acts  of  Parliament  only  one 
offence  can  be  committed  on  the  same  day.      As  under  stat.  29  Car.  II. 
c.  7,  for  exercising  a  trade  on  the  Lord's  Day.     {Crepps  v.  Burden, 
2  Gowp.  640.)    So  under  stat.  5  Anne,  c.  14,  s.  4,  (repealed  by  1  &  2 
Will.  IV.  c.  32,)  for  Jseeping  or  using  a  dog  or  gun.    (B.  v.  Matthews,  10 
Mod.  26;   see  "Game,"  Vol.  II.;    and  Marriott  v.  Shaw,  Com.  274; 
JB.  V.  Zovett,  7  T.  B.  152.)  But  under  stat.  12  Geo.  II.  c.  36,  (expired,)  for 
selling  books  originally  printed  here,  and  afterwards  reprinted  abroad 
and  imported  into  this  country,  the  party  may  incur  several  penalties 
on  the  same  day  for  several  distinct  acts  of  sale  of  such  books  here.  . 
{Brooke  q.  t.  v.  Millihen,  3  T.  R.  509.) 

Where  a  statute  imposes  a  penalty  "  if  any  person  or  persons  "  shall  Where  several 
do  an  acf  prohibited,  if  two  persons  do  such  act  together,  and  are  jointly  offsuders. 
convicted,  it  is  deemed  but  one  offence,  and  thermagistrate  can  inflict 
only  one  penalty.  Thus  in  R.  v.  Bleasdale,  (4  T.  R.  809,)  where  the  de- 
fendants were  convicted  in  51.  each,  under  5  Anne,  c.  14,  s.  4,  (repealed 
by  1  &  2  WUl.  IV.  c.  32,)  for  using  a  greyhound  to  destroy  game  with- 
out being  qualified,  the  court,  without  hearing  any  argument,  said 
the  conviction  could  not  be  supported,  for  that  it  was  only  one  offence, 
and  that  the  magistrate  should  only  have  convicted  them  in  one 
penalty.  But  under  the  1  &  2  Will.  IV.  c.  32,  -where  two  persons  were 
out  trespassing  in  pursuit  of  game  together,  the  unlawful  act  of  one 
may  be  deemed  to  be  the  unlawful  act  of  each,  and  they  may 
be  severally  convicted.  {Mayhew  v.  Wardley,  14  G.  B.  N.  8.  550. 
See  "Game,"  Vol.  IL ;  and  Beg.  v.  Cridland,  1  E.  &  B.  853;  37 
L.J.  M.  C.  28.)  But  if  either  the  penalty  imposed  by  the  statute  be 
upon  each  person  convicted,  or  if  the  particular  nature  or  quality  of 
the  offence  be  such  that  the  guilt  of  each  of  the  parties  be  essentially 
distinct  from  that  of  the  others,  in  either  of  these  cases  the  parties 
ought  to  be  convicted  in  several  and  distinct  penalties.  {B.  v.  Clarke, 
Gowp.  610;  Crepps  v.Dmden,Cowp,  640  ;Paiey,  5th.  &A.'m'i.)  Thus  the 
44th  section, of  the  3  &  4  Will.  IV.  c.  53,  enacts,  that  "every  person 
who  shall  be  concerned  in  the  unshipping  of  goods,  the  duties  for  which 
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Mitigating  the 
penalty. 


Limited  penalties 
Act.    (1861.) 


3.  Of  the  have  not  been  paid,  &c.,  shall  forfeit  either  the  treble  value  thereof,  or  be 
'Keating  and  liable  to  the  penalty  of  lOOZ.  The  defendant  and  his  partner  having 
Proceedings,    been  separately  convicted  of  the  same  offences,  it  was  held  that  each 

was  liable  to  the  penalties  imposed  by  the  Act.     {Reg.  v.  Bean,  12  M.  & 

W.  39.)  In  the  construction  of  the  Toleration  Act,  (  1  W.  &  M.  c.  18, 
s.  18,)  which  inflicts  a  penalty  of  20Z.  on  any  person  or  persons  who  may 
disquiet  or  disturb  any  congregation  permitted  by  that  Act,  it  has  been 
decided  that  several  persons  for  a  joint  disturbance  are  liable  to  separate 
penalties  of  20Z.  each.  {B.  v.  Hube  and  others,  5  T.  B.  542.  Vide  post, 
"  Dissenters."  See  the  cases  of  B.  v.  Smith  and  others,  B.  &  R.  368  ; 
R.  V.  Southern,  id,  444,  decided  on  the  Act  against  night  poaching ; 
"  Gamer  Vol.  TI.) 

As  to  the  form  of  the  conviction  where  several  penalties  are  adjudged, 
see  post,  1154. 

Mitigating  the  Penalty.'] — The  mitigation  of  penalties  is  not  of 
course,  but  depends  upon  the  power  given  to  justices  by  particular 
Acts  of  Parliament  to  exercise  their  discretion  in  this  case,  within 
certain  bounds,  in  the  instances  mentioned  in  those  Acts.  It  is  a  general 
rule  that  where  a  statute  gives  a  discretionary  power  of  mitigating  a 
penalty,  there  the  legislature  must  have  intended  to  place  the  matter 
under  the  jurisdiction  of  justices  of  the  peace.  (See  per  Abbott,  C.  J., 
Reeve  v.  Poole,  i  B.  &  C.  156 ;  1  O.  <&  P.  622 ;  and  see  i?.  v.  Rawlinson, 
6  2).  cfc  iJ.  26  ;  Thompson  v.  Poole,  id.  29.)  But  by  the  Limited  Penalties 
Act,  1864,  (27  &  28  Vict.  c.  110,)  "  Where  any  Public  Act  of  Parliament 
provides  that  in  respect  of  any  offence  therein  mentioned,  a;  penalty  is 
to  be  imposed  of  not  less  than  a  particular  sum  of  money,  or  of  not  less 
than  a  certain  term  of  imprisonment  or  other  punishment  therein 
specified,  it  shall  not  be  lawful  for  the  justices  or  court,  having  cogni- 
zance of  such  offence,  to  mitigate  such  penalty  below  the  limit  specified 
in  that  Act  of  Parliament,  ia  pursuance  of  any  power  of  mitigating 
penalties  conferred  on  such  justices  or  court  by  any  local  or  private  Act 
of  Parliament."    As  to  the  statement  of  the  mitigation,  see  post,  1156. 

Damages.  Damages^ — Statutes  frequently  empower  justices  of  the  peace  to  give 

damages  to  the  injured  party,  as  in  the  case  of  larceny  of  shrubs,  to  the 
amount  of  one  shilling  (see  24  &  25  Vict.  c.  96,  s.  33  ipost,  tit.  "Larceny, ^^ 
Vol.  III. ;)  or  malicious  and  trifling  injuries  to  property.  (See  "  Mali- 
cious Injuries  to  Property,"  Vol.  III.)  In  each  particular  case  the  extent 
of  the  injury  is  to  be  ascertained  by  the  justices,  and  compensation 
awarded  only  in  proportion  to  the  injury  proved.  {R.  v.  Harpur, 
ID.&B.  222.) 

Costs.  Costs.2 — In  many  cases  the  statute  creating  the  offence  gives  the 

justices  power  to  award  costs. 

By  the  11  &  12  Vict.  c.  43,  s.  18,  "  In  all  cases  of  summary  conviction, 
or  of  orders  made  by  a  justice  or  justices  of  the  peace,  it  shaU  be  lawful 
for  the  justice  or  justices  making  the  same,  in  his  or  their  discretion,  to 
award  and  order  in  and  by  such  conviction  or  order  that  the  defendant 
shall  pay  to  the  prosecutor  or  complainant  respectively,  such  costs  as 
to  such  justice  or  justices  shall  seem  just  and  reasonable  in  that  behalf ; 
and  in  cases  where  such  justice  or  justices,  instead  of  convicting  or 
making'  an  order  as  aforesaid,  shall  dismiss  the  information  or  com- 
plaint, it  shall  be  lawful  for  him  or  them,  in  his  or  their  discretion,  in 
and  by  his  or  their  order  of  dismissal,  to  award  and  order  that  the 
prosecutor  or  complainant  respectively  shall  pay  to  the  defendant  such 
costs  as  to  such  justice  or  justices  shall  seem  just  and  reasonable,  and 
the  sums  so  allowed  for  costs  shall  be  specified  in  such  conviction  or  order, 
or  order  of  dismissal  as  aforesaid,  and  the  same  shall  be  recoverable  in 
the  same  manner  and  under  the  same  warrants,  as  any  penalty  or  sum 
of  money  adjudged  to  be  paid  in  and  by  such  conviction  or  order  is  to 
be  recoverable ;  and  in  cases  where  there  is  no  such  penalty  or  sum  to 
be  thereby  recovered,  then  such  costs  shall  be  recoverable  by  distress 
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and  sale  of  the  goods  and  chattels  of  the  party,  and  in  default  of  such  4.  Form  of, 
distress,  by  imprisonment,  with  or  without  hard  labour,  for  any  time  not  in  general. 
exceeding  one  calendar  month,  unless  such  costs  shall  be  sooner  paid."     

This  repeals  the  18  Geo.  III.,  c.  19,  on  the  same  subject. 

The  Small  Penalties  Act,  1865,  (28  &  29  Vict.  c.  127,)  post,  giving  a   Amount  should 
power  of  imprisonment  in  the  first  instance,  in  case  of  non-payment  of  ^^  ^"'  ^ 
apenalty  not  exceeding  5Z.,  applies  to  penalties  including  costs.   (/Sfeci.  6.) 

The  justices  should  of  course  themselves  ascertain  and  fix  the  amount 
of  these  costs,  and  they  cannot  delegate  that  act  to  another,  or  the  con- 
viction would  be  vitiated.  (B.  v.  St.  Mary,  Nottingham,  13  East,  57  ; 
Sdlwood  V.  Mount,  1  Q.  B.  726 ;  \  O.  <&  I>.  358 ;  Lock  v.  Sellwood,  id. 
366.)  It  was  held  in  B.  v.  Long,  (1  Q.  B.  740,)  that  where,  on  the  hearing 
of  an  appeal  against  an  order  of  removal,  a  court  of  quarter  sessions 
ordered  a  parish  to  pay  costs  under  the  4  &  5  Will.  IV.,  c.  76,  s.  82,  the 
court  must  fix  the  amount  of  such  costs  by  their  order  before  the  close 
of  the  sessions.  (See  also  ante,  tit.  '■'Appeal,^'  258.)  But  in  an  action  for 
trespass  and  false  imprisonment,  it  was  held  that  a  conviction  drawn  up 
and  signed  by  the  j  ustices,  leaving  a  blank  for  the  amount  of  costs,  which 
was  inserted  after  the  signature,  and  not  communicated  to  the  defendant 
until  he  was  arrested  upon  a  warrant  which  issued  on  such  conviction, 
was  merely  iri-egular,  and  an  erroneous  exercise  of  jurisdiction,  and  not 
an  excess.     {Bott  v.  Achroyd,  28  L.  J.  M.  0.  207.) 

A  conviction  under  29  Car.  II.,  c.  7,  for  selling  fruit  on  the  Lord's  Day, 
which  adjudged  the  defendant  to  pay  five  shillings,  to  be  paid  and 
applied  according  to  law,  and  also  to  pay  to  the  prosecutor  eleven 
shillings  for  his  costs,  and  if  the  several  sums  should  not  be  paid  forth- 
with, that  the  same  be  levied  by  disti-ess  and  sale  of  the  goods  and 
chattels  of  the  defendant,  and  in  default  of  sufficient  distress,  adj  udged 
the  defendant  to  be  set  publicly  in  the  stocks  for  tlie  space  of  two  hours, 
unless  the  said  several  sums  and  all  costs  and  charges  of  the  said  dis  tress 
shall  be  sooner  paid,  was  quashed  on  the  ground  that  the  putting  the 
defendant  in  the  stocks  was  clearly  unauthorized  as  respects  the  costs, 
for  by  29  Car.  II.,  c.  7,  it  was  intended  to  be  in  the  place  of  the 
penalty,  and  not  as  a  mode  of  recovery  of  it ;  and  byll  &  12  Vict.  c.  43, 
the  costs  are  to  be  recoverable  in  the  same  manner  as  the  penalty  was 
recoverable,  and  that  would  be  in  this  case  by  distress.  {Beg.  v. 
Barton,  JZ  Q.  B.  389  ;  18  L.  J.  M.  G.  56.) 

Drawing  up  the  Conviction.} — As  to  this,  see  post,  1162.     It  need  not  Drawing  up 
be  drawn  up  at  the  time  of  the  trial.     The  conviction  may  be  complete  o™"":*!"!"- 
in  operation  of  law  before  the  formal  record  of  it  is  drawn  up.     {Foley, 
5th  ed.  289.) 

Giving  a  Copy  and  returning  the  Gonviction.] — As  to  this  see  post,  f"J^%''r^^°% 

1161,  1162.  anareiuimugii. 


As  regards  the  form  of  conviction,  we  will  treat  of  it  as  it  affects — 
1st,  Convictions  in  General ;  and  2ndly,  Convictions  where  the  Form  is 
pointed  out  by  a  particular  Statute. 

IV.  dFotm  of  atsmhictiom  mti  donsttuction  of,  in  ©enetal. 

And  herein — 

1st,  Of  the  General  Eequisites  and  Construction  of  a  Conviction. 

2ndly,  The  statement  of  the  Information,  or  Charge  against  the 
Defendant. 

3rdly,  The  Summons  or  Notice  of  such  information,  in  order  that  he 
may  make  his  Defence. 

4thly,  His  Appearance  or  Non-Appearance. 

5thly,  His  Confession  or  Defence. 


Form  of  convic- 
tions in  general 
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requisites  and 
construction  of. 


General  form  of 
conviction  given 
by  Jervis'  Act, 
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ethly,  The  Witnesses  and  Evidence  against  him. 

7thly,  The  Adjournment. 

8thly,  The  Judgment  or  Adjudication. 

And  9thly,  The  Subscription  and  Date. 

1st.  The  General  Bequisites  and  Construction  of,  and  herein  of  the 
General  Form  given  6y  11  &  12  Vict.  c.  43.] —Formerly  the  conviction 
being  a  record  should  in  all  cases  have  been  upon  parchment,  and  under 
Authenticating  it.  the  hand  and  seal  of  the  justice,  that  being  the  only  regular  mode  of 
authenticating  it  as  his  record  ;  (Dolt.  c.  115  ;  R.  v.  Elwdl,  2  Stra.  794  ; 
and  see  Basten  v.  Ca/rew,  Z  B.&C.  649 ;  5  D.  S  R.  558  ;)  showing  the 
time  when  it  was  made  ;  and  in  words  and  figures  at  length.  (2  H.  H. 
170  ;  Paley,  5th  ed.  171.) 

It  need  not  state  all  the  proceedings  in  the  present  tense  ;  it  may  state 
them  in  the  past  tense.  (R.  v.  Hall,  1  T.  B.  320;  Paley,  5th  ed.  171; 
Wilkins  v.  Wright,  2  C.  &  M.  205  ;  sed  vide  B.  v.  Roberts,  2  Ld.  Raym. 
1376 ;  1  Stra.  608).  The  judgment  itself,  however,  should  be  in  the 
present  tense,  for  that  is  an  act  of  the  court  itself,  and  not  of  the  parties. 
(Hall  V.  Clarke,  1  Mod.  31  ;  sed  vide  R.  v.  Inhabitants  of  St.  Nicholas, 
Leicester,  AN.S  M.  624  ;  Z  A.  d,  KIQ  ;  post,  1153,  which,  however,  was 
the  case  of  an  order  and  not  a  conviction.) 

Now  by  11  &  12  Vict.  c.  43,  s.  17,  "In  all  cases  of  conviction,  where  no 
particular  form  of  such  conviction  is  or  shall  be  given  by  the  statute 
creating  the  ofifence  or  regulating  the  prosecution  for  the  same,  and  in 
all  cases  of  conviction  upon  statutes  hitherto  passed,  whether  any 
particular  form  of  conviction  have  been  therein  given  or  not,  it  shall 
be  lawful  for  the  justice  or  justices  who  shall  so  convict,  to  draw  up 
his  or  their  conviction  on  parchment,  or  on  paper,  in  such  one  of  the 
forms  of  conviction  (1-3)  in  the  schedule  to  this  Act  contained  as  shall 
be  applicable  to  such  case,  or  to  the  like  effect."  (See  these  forms, 
post,  1165.) 

On  the  31  Geo.  III.  c.  21,  s.  4,  which  directed  the  conviction  to  be 
drawn  up  according  to  a  form  there  specified,  or  to  the  effect  there- 
of, the  magistrates  having,  besides  all  the  requisite,  particulars  un- 
necessarily inserted  what  was  not  required  by  the  specified  form,  viz., 
the  information,  summons,  appearance  and  names  of  witnesses,  but  not 
the  evidence,  it  was  objected  that  the  conviction  was  neither  good  at 
common  law  for  want  of  setting  out  the  evidence,  nor  by  the  statute, 
as  it  did  not  strictly  follow  the  form  there  directed  ;  but  the  objection 
was  there  overruled,  because  it  was  held  that  as  the  conviction  con- 
tained all  that  the  form  required,  it  was  not  invalidated  by  stating  what 
was  unnecessary.     (R.  v.  Jeffries,  4  T.  R.  788  ;  Paley,  5th  ed.  168.) 

The  general  requisitesof  a  conviction  are,  that  it  should  be  precise  and 
certain,  and  show  that  the  convicting  magistrate  has  power  to  convict, 
that  the  requisite  proceedings  preliminary  to  the  conviction  have  been 
duly  taken,  and  that  the  defendant  has  been  guUty  of  the  offence 
charged  upon  him.  It  is  not  necessary  that  the  conviction  should  be 
drawn  up  in  any  precise  form,  but  the  matters  must  appear  with 
reasonable  certainty.     (See  per  Vaughan,  B.,  2  C.  cfc  ilf.  203.) 

The  requisite  degree  of  certainty,  a  term  not  easily  explained  or  under- 
stood, has  been  already  noticed,  ante,  1115,  and  will  be  found  further 
treated  of  under  tit.  "  Indictment"  Vol.  III.  As  to  which  certainty  it 
is  said,  that  the  charge  should  be  positive  and  certain,  in  order  that  the 
defendant  may  both  be  apprised  how  to  direct  his  defence  and  pro- 
tected from  a  second  accusation  of  the  same  fact ;  [R.  y.  Stoughton, 
2  Stra.  900) ;  and  in  order  also  that  the  evidence  may  be  seen  to  support 
the  charge,  and  the  judgment  may  appear  appropriate  to  the  offence. 
(2  Hawk.  c.  25,  s.  57,  8th  ed.) 

Generally  speaking,  it  is  sufficient  in  a  conviction  to  follow  the 
words  of  the  statute  on  which  the  conviction  is  founded,  but  that  wUl 
not  be  enough  where  the  statute  is  so  worded  as  by  its  language  to 


s.  IV,]  Olottbtctiott.  li*'?' 

include  acts  manifestly  not  within  its  intent.     {Ex  parte  Perham,    4.  Form  of, 
5  H.  (b  N.30;  29  L.  J.  M.  0.  31-33.)  in  general. 

The  Metropolitan  Police  Act  (2  &  3  Vict.  c.  71,  s.  48)  enacts  that  in  ■ 

every  conviction  for  an  offence  contrary  to  any  statute  or  statutes,  it 
shall  be  sufficient  if  the  offence  shall  be  stated  in  the  words  of  the 
statute  declaring  the  offence,  or  attaching  any  penalty  thereto. 

The  conviction  must  at  all  events  have  as  much  certainty  in  it  as 
an  indictment.  (See  B.  v.  Pain,  5  B.  &  C.  251 ;  T  D.  &  R.  678  :  per 
Abbott,  O.  J.) 

With  respect  to  the  construction  of  convictions,  it  was  formerly  more  General  rules  of 
strict,  for  the  courts  were  more  inclined  against  this  summary  mode  of  """^''tljn™  "' 
proceeding  than  at  present.  The  slightest  innovation  upon  the  boasted 
right  of  trial  by  jury  was  most  narrowly  watched.  Experience,  how- 
ever, has  taught  us  that  the  due  exercise  of  the  summary  powers  vested 
in  justices  of  the  peace  is  of  very  considerable  advantage  to  the 
country.  Convictions  now  receive  every  support  from  the  courts  of 
law  which  can  be  given  consistently  with  the  immovable  principles  of 
certainty,  and  provided  there  be  a  I'easonable  degree  of  certainty,  the 
courts  will  not  be  astute  in  discovering  defects.  It  is  certainly  reason- 
able that  these  convictions  should  be  construed  with  strictness,  because 
they  are  against  the  common  law,  and  must  be  taken  to  be  true  against 
the  defendant ;  but  provided  it  appears  with  sufficient  certainty  on  the 
face  of  the  conviction  that  the  authority  given  to  the  justice  has  been 
strictly  pursued  accordiug  to  the  letter  of  the  act  by  which  it  was 
created,  that  the  justice  has  jurisdiction  in  the  case,  and  that  rules 
similar  to  those  adopted  by  the  common  law  in  criminal  prosecutions 
have  been  adopted,  it  will  suffice.  (See  Paley,  5th  ed.  172;  P.  v. 
Garden,  4  Burr.  2278  ;  P.  v.  Thompson,  2  T.  R.  18.)  If  the  sense  be 
clear,  nice  exceptions  ought  not  to  be  regarded. 

But  though,  in  construing  a  conviction,  nothing  will  be  intended 
against  it,  on  the  other  hand,  nothing  will  be  intended  in  its  favour ; 
all  facts  necessary  to  support  the  charge  must  be  stated  expressly,  and 
not  left  to  be  gathered  from  inference  or  intendment.  (See  Paley,  5th 
ed.  172  ;  1  Ld.  Raym.  508  ;  P.  v.  Dams,  5  P.  <&  Ad.  551 ;  2  Jf.  <&  M. 
349;  Bay  v.  Kinff,  5  A.  <i;  E.  359.)  In  R.  v.  Hazell,  (13  East,  141,) 
Lord  Ellenhorough  said,  "  the  court  can  intend  nothing  in  favour  of 
convictions,  and  will  intend  nothing  against  them;"  and  in  a  more 
recent  case,  R.  v.  Daman,  (1  Chit.  Rep.  155,)  it  was  said,  that  "  no  in- 
tendment can  be  made  in  favour  of  a  conviction  so  as  to  get  rid  of  an 
objection  in  point  of  form." 

In  Wilkins  v.  Wright,  (2  0.  &  M.  201,)  Vaughan,  B.,  said,  "  I  am  alive 
to  the  necessity  of  watching  with  jealousy  the  execution  of  the  powers 
confided  to  the  justices  of  the  peace  in  those  summary  convictions, 
which,  it  must  be  conceded,  are  derogatory  to  the  liberty  of  the  subject^ 
and  all  powers  given  in  restraint  of  liberty  must  be  strictly  pursued." 
(And  see  per  Curiam,  Bracy's  case,  1  Salk.  349.) 

The  courts  will  never  presume  injustice  or  impartiality  in  ma- 
gistrates, {Skin.  123,)  but  give  them  credit  to  the  truth  of  the  facts 
stated,  subject  to  the  peril  attending  the  wilful  abuse  6f  that  credit  by 
a  false  statement.  {Peg.  v.  Simpson,  10  Mod.  382  ;  Basten  v.  Garew,  5  D. 
SR.  558;  3  B.  &.  0.649.) 

Any  defect  in  the  manner  of  stating  that  which  is  in  itself  surplusage,  Surplosage. 
and  might  be  omitted  altogether,  does  not  vitiate  the  rest  which  is 
sound.  The  principal  difficulties  arise  from  the  impracticability  of 
fixing  absolutely  and  incontrovertibly  any  definite  rule  or  criterion  by 
which  to  determine  at  once  what  shall  be  considered  words  of  sur- 
plusage. This  is  a  difficulty  not  to  be  entirely  removed,  because  every 
case  must  stand  on  its  own  peculiar  circumstances ;  but  besides  the 
determinations  on  convictions  noticed  hereafter  and  throughout  this 
work,  some  tolerably  precise  notion  on  the  subject  may  be  deduced 
from  the  law  of  indictments.     Thus,  if  an  indictment  conclude  "  con- 
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trary  to  the  form  of  the  statute,"  -when  in  fact  there  is  no  statute 
applicable  to  the  case,  and,  therefore,  no  uncei'tainty  can  ensue,  but  it 
is  an  offence  at  common  law  ;  this  conclusion  may  be  rejected  as  sur- 
plusage, and  the  proceedings  supported.  {R.  v.  Home,  Cowp.  683 ; 
B.  V.  Matthews,  5  T.  B.  162  ;  2  Leach,  585.)  So  if  the  word  "there" 
be  inserted  when  locality  makes  no  part  of  the  charge  and  need  not  be 
averred,  it  may  be  rejected  as  immaterial  and  surplusage,  because  there 
probably  can  be  no  preceding  matter  to  which  it  can  be  referable. 
(2  JSess.  Ga.  7.)  And  generally  all  words  that  are  entirely  useless  or 
without  particular  sense  or  meaning,  especially  if  they  contravene  the 
intent  or  purpose  of  the  indictment,  ought  to  be  struck  out  as  sur- 
plusage. (2  Leach,  525,  536.)  But  though  perhaps  not  absolutely 
necessary  to  be  inserted  at  all,  if  any  averments  be  introduced  so  con- 
nected with  the  main  charge  that  they  cannot  be  separated  and  still 
leave  the  necessary  part  a  charge  sufficiently  made  by  itself,  all  must  be 
proved,  and  no  part  can  be  struck  out  as  surplusage ;  but  if  they  can 
be  separated,  and  after  such  separation  the  material  part  remain 
sensibly  true  and  grammatically  correct,  and  containing  a  sufficient 
charge  in  law,  that  which  has  been  unnecessarily  introduced  may  be 
struck  out  as  surplusage.  (2  Leach,  594 ;  B.  v.  Leefe,  2  Campb.  136 ; 
B.  V.  Bunt,  id.  584 ;  see  Dick.  iSess.  3rd  edit.  594 ;  see  B.  v.  Jeffries, 
4  T.  B.  788,  suprd.) 

A  judgment  by  conviction  being  an  entire  act  cannot  be  severed,  and 
be  bad  in  part,  and  good  as  to  the  rest,  even  though  their  several 
parts  may  be  in  their  nature  distinct.  (iJ.  v.  Paichet,  5  Fast,  344 ; 
1  Smith,  547.)  Thus  a  conviction  for  not  accounting  for  tolls,  and 
also  for  not  paying  over  the  receipts,  being  defective  as  to  the 
latter  offence  for  not  specifying  the  sums,  though  correct  as  to  the 
former,  was  discharged  altogether.  (B.  v.  Cathercdl,  2  Stra.  900.) 
This  position  does  not  militate  against  that  immediately  preceding, 
because  in  the  case  of  superfluous  insertions  they  are  taken  as  if  they 
had  not  been  part  of  the  conviction,  and,  therefore,  errors  in  them  do 
not  affect  the  ofhevparts  which  are  correct,  nor  the  whole  taken  together. 
By  consent,  however,  it  seems  a  conviction  may  be  set  aside  as  to  part 
of  the  judgment.     {B.  v.  Male,  Gowp.  728.) 

See  as  to  commitments  in  execution  being  bad  in  toto  if  bad  in  part, 
ante,  880.     See  also  Skingley  v.  Sarridge,  11  M.  <&  W.  513. 
As  to  when  defects  are  aided,  see  post,  1160. 

2ndly.  Statement  of  the  Information  or  Charge!] — Formerly  the  convic- 
tion must  have  recited  the  information.  This  it  usually  did  in  the  past 
tense  until  the  prayer  of  process  against  the  defendant.  The  conviction 
must  have  set  out  the  information,  exactly  as  it  was  laid  before  the  jus- 
tice, or  the  substance  of  it. 

We  have  already  seen  how  the  information,  when  in  writing,  should 
be  framed. 

In  describing  the  offence,  therefore,  all  that  the  framer  of  the  convic- 
tion had  in  general  to  do,  was  to  follow  the  statement  of  it  in  the  infor- 
mation. 

Where  there  has  been  no  information,  but  the  magistrate  has  con- 
victed on  his  own  view  (as  in  a  few  instances  he  is  authorized  by  statute 
to  do),  after  stating  such  view,  the  offence  may  also  be  described  in 
the  mode  pointed  out,  ante,  1115.  The  general  form  of  conviction  now 
given  by  the  11  &  12  Vict.  c.  43,  post,  1165,  does  not  require  any  recital 
of  the  information  or  complaint. 

3rdly.  Statement  of  the  Summons.'] — The  necessity  for,  the  form,  and 
the  service  of  the  summons  upon  the  offender,  have  been  already  consi- 
dered, ante,  1125. 

Formerly  it  must  have  been  stated  in  the  conviction  that  the  defen- 
dant was  summoned  to  answer  the  information ;  unless  in  those  cases 


s.  IV.]  (ttonbictton.  1149 

(•which  are  not  many)  _  in  which  particular  statutes  have  expressly  4.  Form,  of, 
allowed  justices  to  convict  persons  without  a  summons,  or  on  view  of  in  general. 
the  offence,  in  which  latter  case  the  view  must  he  stated.  

If  the  date  of  the  summons  be  stated,  it  must  not  appear  to  have  been 
before  the  information  was  laid.     {K  v.  Kent,  2  Li.  Raym.  1546.) 

Where  penalties  are  to  be  recovered  by  information  before  justices  of 
the  peace,  under  a  statute  which  directs  that  the  justices  shall  summon 
the  person  against  whom  the  information  is  exhibited,  to  appear  and 
plead  to,  and  to  attend  the  hearing  of  the  information,  at  a  time  and 
place  named  in  the  summons,  such  summons  to  be  served  "  ten  days  at 
the  least "  before  the  time  appointed :  it  was  held,  that  there  must  be  ten 
clear  days  between  the  service  and  the  day  of  hearing ;  and  that  where 
the  conviction  shows  on  its  face  that  the  party  was  convicted  ex  parte, 
on  default  of  appearance  to  a  summons  appointing  too  early  a  day,  such 
conviction  is  bad.  {Mitchell  v.  Forster,  12  A.  <&  E.H;^  Bowl. P.  G. 527; 
iP.  dhB.  150.) 

"Where  the  conviction  stated  that  the  defendant  was  summoned  to 
appear,  and  did  appear  on  an  impossible  day,  as  Tuesday,  the  17th 
day  of  April,  a.d.  1802,  when  in  fact  the  17th  fell  on  a  Friday,  it  was 
held  bad.  (See  B.  v.  Di/er,  1  Salt  181 ;  R.  v.  Picton,  2  Fast,  196 ; 
ante,  1127.) 

If  the  offender  be  stated  to  be  present  at  the  time  of  the  proceeding, 
and  to  have  heard  all  the  witnesses,  and  not  to  have  asked  for  any  fur- 
ther time  to  bring  forward  his  defence,  if  he  had  any,  this  at  all  times 
has  been  deemed  sufficient.  (B.  v.  Stone,  1  Fast,  649.  See  also  B.  v. 
Johnson,  1  Stra.  261,  ante,  1126.) 

Now  where  the  form  of  conviction  given  by  the  11  &  12  Vict.  c.  43, 
is  adopted  no  statement  need  be  made  of  the  siunmons,  post,  1166. 

4thly.    Statement  of  Defendant's  Appearance.] — Formerly  the  defen-  statement  of 

dant's  appearance  or  non-appearance  should  have  been  stated  according  appearauce  or 

to  the  fact ;  (Bos.  62  ;  Wiikins  v.  Wright,  2  G.  S  M.  206  ;)  but  this  is  of  de  eSS'^ 
now  unnecessary  where  the  11  &  12  Vict.  c.  43  applies. 

5thly.   Statement  of  Defendant's  Gonfession.] — Formerly  if  the  de-   statement  of 
fendant  appeared  and  confessed  that  he  was  guilty  of  the  offence  ira-  |lefeiidant'B  con- 
puted  to  him,  the  appearance  and  confession  were  recorded  in  the  convic- 
tion.   (See  B.  V.  Gage,  1  Stra.  546 ;    B.  v.  Hall,  1  T.  B.  320 ;  B.  v.  Little, 

I  Burr.  613;   B.  v.  SwAth,  3  B%rr.  1475;    Wiikins  v.  Wright,  2  G.  d  M. 
206.) 

The  confession  cures  any  objection  to  the  manner  of  taking  the 
evidence;  as  that  it  was  not  taken  in  the  defendant's  presence,  or  that 
improper  evidence  was  taken,  or  the  like.  .  {B.  v.  Glarhe,  Gowp.  35 ; 
B.  V.  Hall,  1  T.  B.  320.) 

Now  no  statement  of  this  nature  is  required  by  the  forms  given  by  the 

II  &  12  Vict.  c.  43,  post,  1165,  et  seq. 

6thly.  Statement  of  the  Witnesses  and  Fvidence.] — No  statement  of  the   statement  of  the 
evidence  is  now  requii-ed  bv  the  forms  of  convictions  given  bv  the  11  &   witnesses  and 
12  Viot.  c.  43,  but  the  following  decisions  are  retained  as  being  likely  to 
afford  justices  a  guide  in  many  cases  as  to  the  nature  of  the  evidence 
they  should  require  or  receive  on  the  hearing  of  the  information  or  com- 
plaint. 

Formerly  the  conviction  should  have  stated  that  the  witness  was 
examined  on  oath.  (B.  v.  Aldridge,  'kD.SB.8Z;  B.  v.  Dears,  13  L. 
J.  N.  S.  M.  G.  47.)  In  B.  v.  Olossop,  (4  £.  &  A.  616,)  it  was  held,  that 
from  a  statement  that  certain  witnesses  came  before  the  justices  upon 
their  oaths  to  them  severally  and  respectively  administered,  it  substan- 
tially appeared  that  the  oath  was  administered  to  the  witnesses  in  the 
presence  of  the  magistrates. 

In  the  case  of  B.  v.  Vipont  and  others,  (2  Burr.  1163,)  the  conviction 
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was  that  the  defendants  having  heard  the  charge,  (of  conspiring  to  ad- 
vance their  wages  in  the  woollen  manufacture,)  and  being  called  upon  by 
the  justices  to  show  cause  why  they  should  not  be  convicted,  and  having 
nothing  to  say  whereby  to  defend  themselves,  are  therefore  convicted : 
this  was  quashed  by  the  court ;  because  the  evidence  ought  to  be  parti- 
cularly set  forth,  that  the  court  may  judge  thereof,  and  it  must  be  given 
in  the  presence  of  the  defendant,  that  he  may  have  an  opportunity  of 
cross-esamination.  {B.  v.  Crowther,  1  T.  B.  127 ;  and  see  Be  Tordoft, 
6  Q.  B.  933;  13  L.  J.  M.  C.  145;  B.  v.  Benwell,  6  T.  B.  75;  Base.  71.) 
It  was  considered  that  though  the  evidence  ought  to  be  given  in  the 
presence  of  the  defendant,  if  the  appearance  of  the  defendant  and  the 
examination  of  the  witness  are  both  stated  on  the  same  day,  the  court 
would  presume  that  the  witness  was  examined  in  the  presence  of  the 
defendant,  though  it  be  not  expressly  so  stated ;  (B.  v.  Aiken,  3  Burr. 
1786;  B.  V.  Kem/pson,  Gowp.  241 ;  B.  v.  Thompson,  2  T.  B.  23;  and 
B.  V.  Lovet,  7  T.  B.  152  ;)  even  though  it  were  stated  that  the  appear- 
ance was  at  A,  and  the  evidence  was  given  at  B.  (2J.  v.  Swallow,  8  T.  B. 
284.) 

It  was  settled,  that  in  all  convictions,  the  evidence  must  be  set  out 
partiffidarly,  not  merely  the  result  of  it ;  and  that  sufficient  proof  must 
appear  upon  the  face  of  the  record  to  sustain  every  material  part  of  the 
charge,  and  to  warrant  the  adjudication.  [B.  v.  Lovet,  7  T.  B.  152.)  It 
was  laid  down  by  Lord  Mansfield,  in  1  Burr.  1163,  as  an  undoubted 
maxim,  that  on  a  conviction  the  evidence  must  be  set  out,  in  order  that 
the  superior  court  may  judge  of  it.  It  has  been  likewise  solemnly  re- 
cognized as  a  known  distinction  between  orders  and  convictions,  that  in 
the  former  it  is  allowed  to  state  the  result  only  of  the  evidence,  whereas 
the  same  mode  of  stating  it  would  be  undoubtedly  bad  in  a  conviction. 
{B.  V.  Llcyd,  2  Stra.  999 ;  B.  v.  Justices  of  Cheshire,  ^  N.  <&  M.  827 ;  5 
B.  <&  Ad.  439;  B.  v.  XeUett,  4  Burr.  2063 ;  "Orders,"  Vol.  III.)  Again, 
a  conviction  for  taking  pilchards  contra  formam  statuti  was  quashed ; 
and  the  reason  assigned  was,  because  the  witness  swore  generally  that 
the  defendant  was  guilty  of  the  premises;  for  that  is  taking  the  law 
upon  himself.  {B.  v.  Baker,  1  Stra.  316.)  A  conviction  on  the  Candle 
Act  was  set  aside  because  the  evidence  was  not  set  out,  it  being  only 
alleged  that  the  offence  was  fully  and  duly  proved.  (B.  v.  Baker,  1  Stra. 
316;  B.  V.  Theed,  2  Stra.  919;  2  Barn.  16,  73.) 

In  B.  V.  Marsh,  (4  D.  S  B.  260 ;  %  B.  &  G.  717,)  it  was  suggested 
that  the  magistrate  might  have  great  difficulty  in  setting  out  the  evi- 
dence in  the  words  used  by  the  witnesses,  it  not  being  usual  to  take 
the  depositions  in  writing ;  but  the  court  said  it  was  the  duty  of  the 
magistrate  to  take  down  the  evidence,  and  give  the  detail  of  it  in  the 
conviction. 

It  had  been  held  that  if  a  conviction  state  in  the  words  of  the  statute 
the  depositions  of  the  witness  to  the  fact,  it  was  sufficient;  but  if  the 
magisti'ate  endeavour  to  shelter  himself  from  detection  by  merely  stating 
the  fact  of  the  offence  in  the  terms  of  the  Act  of  Parliament,  as  if  it 
were  the  legal  effect  of  the  evidence,  when  the  evidence  itself  would  not 
warrant  the  conclusion,  he  subjects  himself  to  a  criminal  information, 
upon  a  proper  case  laid  before  the  court.  {B.  v.  Fearse,  9  Hast,  358.) 
And  in  B.  v.  Allen,  cited  Paley  on  Gon.  by  Bowling,  165  n.,  Abbott,  C.  J., 
said,  "  that  no  witness  would  swear  in  the  words  of  the  statute,  and  that 
the  court  could  not,  on  a  conviction,  stating  a  witness  so  sworn,  assume 
that  the  magistrate  had  done  his  duty;"  and  the  magistrate  was  there 
ordered  to  draw  up  a  fresh  conviction. 

In  those  cases  where  the  offence  is  created  in  a  section  in  a  statute, 
which  section  contains  particular  exceptions,  though  it  is  necessary  to 
negative  every  one  of  those  exceptions  in  the  information,  {Doug.  331,) 
it  had  been  doubted  whether  or  not  it  be  necessary  also  to  negative 
them  in  the  evidence  given  in  support  of  the  charge.  In  B.  v.  Jarvis, 
(1  Burr.  154,)  Mr.  J.  Denison  said  it  was  necessary  to  negative,  by  the 
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evidence  and  adjudication,  that  the  defendant  had  any  of  the  particular    4.  Form  of, 
qualifications  to  kill  game,  that  being  a  conviction  on  the  game  laws     in  general. 

before  the  1  &  2  Will.  IV.  c.  32.  But  it  was  determined  and  fully  settled   ■ 

by  the  Court  of  Queen's  Bench  in  B.  v.  Turner,  (5  M.  <hS.  206  ;  2  Phill. 
Ev.  25,  189,)  that  a  conviction  which  specifically  negatives  the  several 
qualifications  mentioned  in  the  statute  was  sufiicient,  without  stating 
evidence  to  negative  those  qualifications.  (And  see  the  opinions  of  Law- 
rence, J.,  and  Le  Blanc,  J.,  in  H.  v.  Stone,  1  East,  653 ;  R.  v.  Marsh, 
AD.  SB.  260 ;  2  B.  S  C.  717.) 

Now  the  11  &  12  Vict.  c.  43,  s.  14,  ante,  1122,  points  out  upon  whom 
shall  lie  the  burden  of  negativing  any  exception  in  the  information  on 
the  hearing. 

In  order  to  obtain  a  mandamus  to  the  justices  to  set  out  the  evidence 
in  a  conviction  under  the  stat.  8  Hen.  VI.  c.  9,  for  a  forcible  entry,  it 
was  necessary  that  the  affidavits  should  suggest  that  evidence  was 
received  by  the  magistrates  on  the  view.  (iJ.  v.  Wilson,  5  N.  d;  M.  164 ; 
I  A.  S  E.  627 ;  "  Justices,"  Vol.  III.) 

The   evidence,  when  set  forth,   must   have   contained   reasonably  Tho  evidence  set 
sufficient  matter  to  warrant  the  conviction.    Therefore  it  must  have  forth  muat 
appeared  to  be  of  a  fact  existing  at  the  time  of  the  information.     In  suSjienUo  war- 
B.  V.  Fuller  (1  Ld.  Baym.  509,)  a  conviction  on  stat.  8  &  9  Will.  III.  c.  19  rant  conviction, 
(now  repealed),  for  keeping  two  concealed  washbacks  was  quashed, 
because,  though  the  information,  which  was  given  on  the  30th  March, 
charged  the  defendant  with  then  having  the  washbacks,  the  evidence, 
which  was  not  given  until  the  3d  of  April,   was  merely  that  the 
defendant  habet  et  custodit  eadem  d/wo  et  concelata  vasa;  confining  it  to 
the  time  when  the  evidence  was  given,  and  of  course  subsequent  to  the 
day  of  the  information. 

In  a  conviction  under  the  2  Geo.  II.  c.  26,  s.  4,  for  working  a  boat  or 
skiff  on  the  river  Thames  for  hire,  without  being  qualified  so  to  do,  it 
must  have  expressly  appeared  from  the  evidence  in  such  conviction  that 
the  defendant  worked  such  boat  for  hire.     (B.  v.  Taylor,  2  Chit.  578.) 

The  evidence  must  go  to  establish  the  identical  offence  which  forms 
the  subject  of  the  information.  It  is  not  sufficient  that  there  appears 
to  be  evidence  of  another  offence  of  the  same  kind  and  subject  to  the 
same  penalty.  (See  R.  v.  Smith,  8  T.  B.  588 ;  B.  v.  Harpur,  I  D.  S  B. 
214 ;  2D.S  B.  M.  C.  67 ;  Paley,  5th  ed.  125  ;  Ma/rtin  v.  Pridgeon,  1  E. 
&  E.  778 ;  28  L.  J.  M.  0.  179  ;  Beg.  v.  Brickhall,  33  L.  J.  M.  G.  179.) 

If  the  offence  be  confined  to  persons  of  a  particular  description,  there 
must  be  competent  evidence  of  their  answering  that  description. 
{R.  V.  Little,  1  Burr.  609;  B.  v.  Smith,  3  Burr.  1475;  Paley,  5  ed.  132.) 
By  1  Jac.  I.  c.  9,  s.  2,  (now  repealed  by  the  9  Geo.  IV.  c.  61,)  an 
innkeeper  permitting  an  inhabitant  of  the  parish  to  tipple,  was  liable  to 
be  convicted  on  the  oath  of  two  witnesses;  that  Act  having  expired,  it 
was  provided  by  21  Jac.  I.  c.  7,  that  the  conviction  might  be  made  on 
the  oath  of  one  witness ;  the  stat.  of  1  Car.  I.  c.  4,  extended  the  same 
penalty  to  the  case  of  strangers,  but  required  proof  by  two  witnesses,  as 
in  1  Jac.  I.  c.  9  :  held,  that  a  conviction  appearing  to  have  been  made  on 
the  oath  of  one  witness,  against  an  alehouse-keeper,  for  suffering 
tippling  in  his  alehouse,  was  bad,  for  not  stating  whether  the  persons 
found  tippling  were  inhabitants  of  the  parish  or  strangers.  {B.  v.  Dove, 
3B.SA.  596.) 

It  should  appear  that  the  fact  was  proved  to  have  been  committed  in 
some  place  within  the  jurisdiction  of  the  magistrate.  (B.  v.  Jeffries, 
1  T.  B.  241 ;  B.  v.  Smith,  8  T.  R.  588;  R.  v.  Mighmore,  2  Ld.  Raym. 
1220;  R.  V.  Sazell,  13  East,  142;  Paley,  5  ed.  118.) 

When  a  certain  time  is  limited  by  statute  for  a  summary  prosecution 
before  justices  of  peace,  it  is  necessary  on  that  account  also  to  fix  the 
offence  to  a  certain  date,  and  state  the  time  of  committing  the  offence  in 
that  part  of  the  conviction  in  which  the  evidence  is  set  forth.  {Paley, 
5th  ed.  119.)    A  conviction  on  the  Malt  Act,  42  Geo.  III.  c.  38,  s.  38 
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4.  Form  of,    (now  repealed),  stated  an  information  to  have  been  exibited  on  the 
in  general.     29th  of  May,  1805,  charging  "that  the  defendant -within  three  months  now 

last  past  did  wet  certain  corn,"  &c.     The  evidence  stated  was,  that  the 

witness,  on  the  22nd  of  May  (without  mentioning  the  year),  found  a  floor 
of  malt  then  in  the  operation,  &c.  (so  proceeding  to  state  the  fact  of  the 
offence.)  The  conviction  was  quashed  on  account  of  the  defective 
manner  in  which  the  date  was  alleged  in  the  evidence.  Lord  Blhn- 
borough,  0.  J. : "  The  evidence  ought  to  appear  to  support  the  information, 
and  the  justices  should  either  have  stated  the  evidence  of  the  witness  to 
be  that  the  oifence  was  committed  on  the  22nd  May,  1805,  if  they  really 
so  understood  the  witness  to  mean ;  or,  if  they  had  any  doubt  of  that, 
they  should  have  inquired  of  him  more  particularly  as  to  the  date  of 
the  fact.  But  here  the  date  of  the  year  neither  appears  expressly  by 
the  evidence,  nor  by  any  words  of  reference,  to  any  other  date  which  is 
certain,  ^nd  if  they  have  done  their  business  slovenly,  we  cannot 
supply  their  omission.  As  it  stands  on  the  conviction,  the  offence  does 
not  appear  to  have  been  committed  within  three  months  before  the 
prosecution  commenced,  which  is  necessary  to  give  them  cognizance. 
(  is.  V.  Woodcock,  7  East,  146.)  It  is  sufficient,  however,  to  refer  to  a 
date'already  mentioned  and  ascertained.  Thus  where  a  conviction  was 
dated  the  4th  of  June,  and  the  information  exhibited  the  29th  of  May, 
charged  the  offence  within  three  months  now  last  past,  viz.,  on  the 
12th  of  May  now  last  past ;  it  was  held  sufficient  that  in  the  evidence 
the  fact  was  sworn  to  have  happened  on  the  said  12th  of  May.  (iJ.  v. 
Crisp,  7  East,  389 ;  3  Smith,  377 ;  ^ee  further,  Paley,  5  ed.  119). 
^hi*^°^ffi''^^*M""  If  the  evidence  set  forth  was  such  as  might  reasonably  have  warranted 
suMiort  conTic-"  ^^^  conclusion  drawn  by  the  justices,-  the  conviction  was  good.  Thus 
tion.  in  a  conviction  against  defendant  for  causing  to  be   acted  at  a  place 

called  the  Coburg  Theatre,  for  gain  and  reward,  a  certain  entertainment 
of  the  stage  called  Richard  the  Third,  the  evidence  set  forth  was,  that  the 
defendant  was  seen  once  or  twice  at  the  rehearsal  of  the  piece,  and  that 
the  defendant  engaged  an  actor  to  perform,  and  gave  him  a  cheque  for 
the  amount  of  his  benefit ;  it  was  held  that  the  justices  were  warranted 
in  drawing  the  conclusion  that  the  defendant  caused  the  play  to  be 
acted.  (iJ.  v.  Glossop,  4  B.  (6  A.  616 ;  and  see  Anon.  \  B.  S  Ad.  382.) 
Etper  Lord  Kenyon,  C.  J.,  B.  v.  Davis,  (6  T.  B.  178,)  it  is  sufficient  in 
convictions,  if  there  were  such  evidence  before  the  magistrate  as  in 
an  action  would  be  sufficient  to  be  left  to  a  jury. 

And  the  Court  of  Queen's  Bench  will  not  interfere  unless  the 
evidence  stated  on  the  face  of  the  conviction  be  such  that  no  reasonable 
person  could  draw  the  conclusion  which  the  magistrate  has  drawn. 
{B.  V.  Gloss<^,  AB.S  A.  618 ;  Anon.  I  B.  &  Ad.  382.) 

Where  the  justices  acquitted  the  defendant  upon  evidence  which 
pri/md  facie  was  sufficient  to  convict,  and  thei'e  being  no  contradictory 
or  explanatory  evidence ;  the  court  said  that  the  evidence  given  was 
entirely  and  exclusively  for  the  consideration  of  the  justices  below,  who 
were  placed  in  the  situation  of  a  jury;  and  as  they  had  acquitted  the 
defendant,  the  court  could  not  substitute  themselves  in  the  place  of 
the  justices  acting  as  jurymen,  and  convict  him.  That  they  could  not 
judge  of  the  credit  due  to  the  witnesses  whom  they  did  not  hear  examined. 
That  they  could  only  look  to  the  form  of  the  conviction,  and  see  that 
the  party,  if  convicted,  had  been  convicted  by  legal  evidence.  {B.  v. 
Reason,  6  T.  B.  375,  ante,  1142;  and  see  Anon.  \  B.  &  Ad.  382.) 

But  if  no  evidence  appear  to  support  a  material  part  of  the  infor- 
mation, the  court  will  quash  the  conviction.  {B.  v.  Smith,  8  T.  B. 
588.) 

And  where  the  evidence  set  forth  to  support  a  conviction  under  11 
Geo.  I.  c.  30,  s.  16,  (repealed  by  6  Geo.  IV.  c.  105,)  for  knowingly  har- 
bouring and  concealing  smuggled  spirits,  consisted  merely  of  proof  of 
finding  the  smuggled  spirits  in  the  house  of  the  party  convicted,  the 
Court  of  Queen's  Bench  thought  the  evidence  insufficient,  and  quashed 
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the  conviction.    {Ecs  parte  Randey,  3  D.  Jo  B.  572;  see  R.  v.  Dean,    4.  i?bnra  o/, 
12  M.  (fc  TT.  39.)  in  general. 

7thly.  Statement  of  the  Adjournment.l — Formerly,  if  the  magistrate  Statement  of  the 
adjourned  the  hearing  of  the  information,  the  fact  of  the  adjournment  aSJoi^inient. 
was  usually  stated  in  the  conviction ;  but  now  no  such  statement  is  re- 
quired by  the  forms  given  by  11  &  12  Vict.  c.  43.  If  a  certain  time  be 
limited  within  which  the  conviction  must  take  place,  a  conviction  after 
that  period  cannot  be  supported,  though  it  appears  on  the  face  of  it  to 
be  upon  an  information  commenced  in  time,  and  adjourned  with  the 
consent  of  the  defendant  to  a  future  day.     (See  ante,  1105.) 

8thly.  Statement  of  the  Adjudication.'] — The  conviction  must  contain  .statement  of  the 
an  adjudication  of  the  fact  which  forms  the  offence,  and  of  the  defen-  adjudication, 
dant's  having  been  convicted  of  it,  and  also  an  adjudication  of  the  for- 
feiture incurred  thereby  ;  and  if  either  of  these  be  wanting,  the  con- 
viction is  bad.     (See  Pcdey,  5th  ed.  251.)     Even  in  cases  where  the 
punishment  is  jSxed  by  statute  there  must  be  an  adjudication ;  for  the 
want  of  which  the  conviction  in  jR.  v.   Harris,  (7  T.  R.  238,)  was 
quashed.     (See  Paley,  6th  ed.  252.)     In  that  case  Lord  Kenyon,  C.  J.,  Must  be  certain, 
said,  "a  conviction  is  in  the  nature  of  a  verdict  and  judgment,  and 
therefore  must  be  precise  and  certain."    And  it  may  be  observed  as  a 
general  rule,  that  the  adjudication  on  every  point  to  which  it  refers 
must  be  precise  and  certain,  and  that  a  judgment  for  too  little  is  as  bad-  jadgment  for  too 
as  one  for  too  much;  and  this  is  so  whether  it  respect  the  fine,  the  costs,  little  or  too  much, 
or  any  other  portion  of  the  penalty  which  lies  attached  to  the  com-  ''*'^- 
mission  of  the  offence.     (iJ.  v.  Salomons,  1  T.  R.  251.) 

The  adjudication  must  be  warranted  by  the  statute  creating  the  Must  be  war- 
offence,  or  the  conviction  will  be  bad.    (See  R.  v.  Hall,  Cowp.  60;  R.  v.  ranted  by  statute. 
Elwell,  2  Ld.  Raym.  1514.) 

Formerly  it  was  held  that  no  formal  style  of  adjudication  was  neces-  Formal  worda  of. 
sary  as  in  other  judgments.     A  judgment  in  these  terms,  viz.,  "  that  ne  n  &  12 
R.  T.  (the  defendant),  according  to  the  form  of  the  statute,  is  convicted,'"  Tict.  c  43,  gives 
was  held  a  sufficient  adjudication  that  he  was  convicted  of  the  offence.  iSft'"'''^"''^" 
{R.  V.  Thompson,  2  T.  R.  18 ;  see  R.  v.  Chandler,  14  East,  267 ;  R.  v. 
Juries,  4  T.  R.  768.)    So  in  R.  v.  Inhabitants  of  St.  Nicholas,  (4  N.  & 
M.  624  ;  3  A.  d;  E.  79,)  an  order  of  justices  upon  parish  officers,  for 
removing  a  person  of  unsound  mind  (not  chargeable)  to  a  house  of  re- 
ception for  such  persons,  under  the  9  Geo.  IV.  c.  40,  s.  38  and  44,  (see 
"Lunatics,"  Vol.   III.),   was  held  good,  although  it  stated  that  the 
justices  "have  adjudged"  and  not  "do  adjudge"  the  settlement  of  such 
person  to  be  in  the  parish  of,  &c.  (and  see  R.  v.  Maidden,  8  B.  (b  G.78; 
2M.  S  R.  U6.)     An  order  of  bastardy  nnder  the  4  <fe  5  Will.  IV. 
c.  76,  s.  72,  following  the  words  of  the  enactment,  and  stating  that  the 
justices  were  satisfied  that  A.  B.  is  the  father,  has  been  held  sufficient. 
(R.  V.  Lewis,  IP.diD.liS;  8  A.  S  E.  881.) 

In  cases  where  a  corporeal  punishment  is  assigned,  the  adjudication  Of  punishmeul. 
should  expressly  and  particularly  state  it.  (R.v.  Vipont,2  Burr.  1163; 
and  see  ante,  "Commitment  in  Eaeoution,"  876,  as  to  what  is  a  sufficient 
form  of  adjudication  in  this  respect.)  If  imprisonment  be  awarded, 
and  it  be  not  for  any  certain  period,  but  generally  till  the  payment  of  a 
fine,  or  the  performance  of  some  other  act,  the  condition  must  be 
distinctly  expressed,  and  such  as  is  authorized  by  statute.  If  it  be  till 
payment^  the  sum  must  be  fixed.  Thus  a  conviction  and  commitment 
for  a  forcible  entry,  "  there  to  remain  till  they  have  paid  a  fine  to  the 
King,"  the  justices  not  having  assessed  any  fine,  was  held  to  be  ir- 
regular. (R.  V.  Elwell,  2  Ld.  Raym.  1514;  see  ante,  "  Commitment," 
876.)  So  under  stat.  6  Geo.  III.  c.  48,  s.  1,  which  empowers  the  magis- 
trates to  commit  till  the  penalty  and  charges  are  paid,  a  commitment 
for  nine  months,  or  until  the  sum  of  fifteen  pounds,  "  together  witli 
charges  previous  to  and  attending  the  conviction,  shall  be  paid,"  was 
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held  to  be  bad,  for  want  of  ascertaining  the  exact  sum  by  the  payment 
of  which  the  defendant  might  be  released.    {R.  v.  Hall,  1  Cowp.  60.) 

The  forms  given  by  the  11  &  12  Vict.  c.  43,  {post,  1165,)  show  that  a 
judgment  of  forfeiture  should  be  stated.  In  B.  v.  Homhes,  (2  Stra,  858,) 
a  conviction  before  this  Act  for  killing  a  deer  was  quashed,  because  it 
was  only  "  he  is  convicted,"  without  any  judgment  oi forfeiture.  And  in 
the  case  of  E.  v.  Vipont  and  others,  (2  Burr.  l\Q% supra,  1163,)  the  con- 
viction not  adjudging  the  forfeiture,  was  for  that  reason,  as  well  as  the 
other  before-mentioned,  determined  to  be  ill;  especially  as  the  statute 
upon  which  the  conviction  was  made  leaves  the  judgment  discretionary 
concerning  the  duration  of  the  punishment,  the  offender  being  sub- 
jected to  be  imprisoned  by  the  justices  for  any  time  not  exceeding  three 
months.     {Et  vide  B.  v.  Ashton,  8  Mod.  175.) 

The  penalty,  whether  pecuniary  or  corporeal,  must  be  stated  with 
sufficient  certainty  as  to  its  amount  and  nature,  and  be  such  as  is  war- 
ranted by  the  statute  ;  and  more  strictness  is  required  in  this  respect 
where  it  is  discretionary.  {Pcdey,  5th  ed.  253.  See  some  cases,  post, 
1156,  as  to  the  mode  of  stating  the  costs  and  charges.) 

Before  the  11  &  12  Vict.  c.  43,  the  conviction,  as  we  have  already 
seen,  ante,  1143,  might  have  been  of  several  offences  and  penalties.  'IS. 
the  information  were  for  two  or  more  offences,  and  the  justice  found 
him  guilty  of  all,  the  conviction  must  have  stated  him  to  be  guilty  of 
the  "offences"  charged  upon  him  in  the  information ;  if,  on  the  other 
'hand,  the  justice  find  him  guilty  of  one  of  the  offences  only,  the  con- 
viction should  have  stated  that  offence  specially,  as  in  the  information; 
if  the  conviction  in  such  a  case  had  stated  that  the  defendant  was 
guilty  of  the  "  offence "  charged,  &c.,  it  would  have  been  quashed, 
because  it  would  be  uncertain  of  which  of  the  offences  he  was  guilty. 
{R.  V.  Salomons,  1  T.  iJ.  249.)  Where,  in  a  conviction  on  one  of  the 
statutes  relating  to  beer-shops,  (3  &  4  Vict.  c.  61,  s.  15,)  it  was  stated 
that  the  party  had  kept  his  hoiise  open  for  the  sale  of  beer,  and  had 
sold  beer  and  had  suffered  and  permitted  beer  to  be  consumed  upon  his 
premises,  after  the  hour  limited  for  that  purpose,  and  the  party  was 
convicted  "for  the  offence  aforesaid;"  the  court  held  the  conviction 
bad,  as  it  stated  three  offences,  and  it  could  not  be  known  of  which  of 
them  the  party  was  convicted.  {Newirmn  v.  Beiidyshe,  \0  A.  &  E.W; 
8  L.  J.  M.  C.  58.)  For  decisions  on  what  constitutes  a  single  offence, 
where  it  consists  of  numerous  acts  under  particular  statutes,  see 
ante,  1143. 

If  several  defendants  are  convicted,  whether  the  offence  is  in  its 
nature  single  or  joint,  a  joint  award  of  one  penalty  against  them  is  bad ; 
for  it  ought  to  be  several  against  each  defendant,  otherwise  one  who 
had  paid  his  proportionable  part  might  be  continued  in  prison  till  all 
the  others  had  paid  theirs,  which  would  be  in  effect  to  punish  him 
for  the  offence  of  another.  (2  Hawk.  c.  10,  s.  16.)  Therefore  a  con- 
viction of  A.  and  B.  for  an  offence  by  A.  and  B.  several  in  its  nature, 
(as  an  assault  under  stat.  9  Geo.  IV.  c.  31,)  adjudging  that  they  the 
said  A.  and  B.  for  their  said  offence  do  forfeit  the  sum  of,  &c.,  and  in  de- 
fault of  payment  be  imprisoned  for  the  space  of,  &o.,  is  bad,  inasmuch 
as  the  penalty  ought  to  be  imposed  on  the  parties  severally  and  not 
jointly.  {Morgan  v.  Brovm,  6N.  da  M.  57;  4  A.  S  E.  516.)  And  it  was 
held  in  that  case  that  the  magistrates  who  committed  a  party  under 
such  a  conviction  might  be  sued  in  an  action  of  trespass. 

And  a  conviction  against  four  persons  for  trespassing  upon  land  in 
pursuit  of  game,  under  the  1  &  2  Will.  IV.  c.  32,  s.  30,  was  quashed, 
which  adjudged  each  of  them  for  their  said  offence  to  pay  the  sum  of 
two  pounds  each,  to  be  paid  and  applied  according  to  law,  and  also  to 
pay  the  prosecutor  the  sum  of  four  shillings  each  for  his  costs  in  this 
behalf;  and  if  the  said  several  sums  be  not  paid  on  or  before  the  10th 
of  November  instant,  adjudged  each  of  them  so  making  default  to  be 
imprisoned  on,  &c.,  for  the  space  of  one  month,  unless  the  said  several 
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sums  and  the  coats  and  charges  of  conveying  each  of  them  so  making  de-    4.  Form  of, 
fault  to  the  said  common  gaol  shall  be  sooner  paid  ;  "  for  the  statute,  in     in  generai, 

that  case,  had  not  rendered  all  the  defendants  liable  to  be  imprisoned  ~ — 

until  the  costs  of  conveying  aU  to  gaol  had  been  paid,  and  therefore  the 
conviction  imposed  a  larger  obligation  than  the  statute,  and  adjudi- 
cated an  unlawful  imprisonment,  and  so  could  not  be  maintained,'' 
(^e^.  V.  Oridlmid,  7  B:  &  B.  853 ;  27  L.  J.  M.  C.  28.) 

The  application  of  the  penalty  constitutes  a  necessary  part  of  the  Distribution  of 
judgment.  P«"»"y- 

Now  the  forms  given  by  the  11  &  12  Vict.  c.  43,  of  conviction,  state 
that  the  penalty  is  "  to  be  paid  and  applied  according  to  law."  If  this  form 
is  followed,  therefore,  it  is  sufficient.  {Reg.  v.  Hyde,  21  L.  J.  M.  0.  94.) 
A  distinction  was  taken  in  lie  Boothroyd,  (15  M.dh  W.  1,)  and  reproduced 
in  Ohaddook  v.  Wilbraham,  (5  C.  B.  645,)  before  the  11  &  12  Vict.  c.  43, 
and  since  that  Act  in  Reg.  v.  Hyde,  (sup.,)  that  the  form  "  to  be  paid 
and  applied  according  to  law,"  was  sufficient  only  where  by  some  statute 
the  mode  of  distribution  was  fixed,  and  there  remained  no  discretion  to 
be  exercised  by  the  justices  as  to  the  person  who  was  to  receive  the 
money  ;  but  that  where  the  justices  had  to  exercise  any  discretion,  the 
above  form  was  insufficient.  In  Beg.  v.  Hyde,  however,  the  distinction 
was  held  to  make  no  difference  since  the  form  given  by  the  statute. 
In  that  case,  the  Game  Acts,  under  which  the  conviction  took 
place,  required  one  moiety  of  the  penalty  to  go  to  the  overseers,  to  be 
applied  to  the  county  rate,  and  the  other  moiety  to  the  informer  ;  and 
it  was  decided  that  whether  or  not  the  conviction  was  bad  under  the 
Game  Acts,  for  not  naming  the  person  who  was  to  receive  the  penalty, 
it  was  good  under  the  11  &  12  Vict.  c.  43;  and  Lord  Campbell  said, 
"If  it  be  necessary  for  the  justices  to  select  to  which  of  the  overseers 
payment  is  to  be  made,  or  to  point  out  any  other  parish  officer  for  that 
purpose,  that  may  be  done  by  word  of  mouth."  But  if  a  conviction 
adjudicate  the  penalty  to  be  paid  to  a  wrong  person,  it  is  invalid,  as 
being  a  clear  excess  of  jurisdiction ;  as  if  under  the  Game  Acts,  (1  &  2 
Will.  IV.  c.  32,  and  5  &  6  Will.  IV.  c.  20,  s.  21,)  which  require  one 
moiety  to  be  paid  to  the  overseers  or  other  parish  officer,  to  be  applied 
to  the  county  rate,  and  the  other  moiety  to  the  informer,  a  conviction 
order  the  whole  of  the  penalty  to  be  paid  to  the  overseer,  it  is  bad, 
(Griffiths  V.  Harries,  %  M.  do  W.  325,)  as  it  is  also  if  it  is  ordered  to 
be  paid  to  the  treasurer  of  the  county.  {Ghaddoch  v.  Wilbraham,  6 
G.  B.  645.)  A  conviction  which  follows  the  form  given  by  the  1 1  &  12 
Vict.  c.  43,  is  good,  though  it  does  not  name  the  person  to  whom  the 
penalty  is  to  be  paid.    {Reg.  v.  Hyde,  21  L.  J.  M.  G.  94.) 

Before  the  11  &  12  Vict.  c.  43,  in  a  case  where  the  distribution 
directed  by  the  statute  was  part  to  the  party  aggrieved,  and  the  re- 
mainder to  the  overseers  of  the  poor  of  the  parish,  a  distribution  to  the 
poor  of  the  township  was  held  bad,  because  there  may  be  many  townships 
Iq  the  same  parish,  and  therefore  there  was  uncertainty;  but  it  was 
admitted  if  it  had  been  general,  viz.,  to  be  distributed  as  th.6  law  directs, 
it  would  have  been  sufficient,  for  there  would  not  necessarily  have  been 
any  uncertainty  in  such  a  case.  {R.  v.  Priest,  6  T.  R.  538 ;  see  B. 
V.  Wyatt,  2  Ld.  Raym.  1478.) 

Formerly,  under  the  stat.  42  Geo.  III.  c.  119,  against  illegal  lotteries, 
directing  the  penalty  to  be  distributed,  one-third  to  the  king,  one-third 
to  the  informer,  and  one-third  to  the  "  person  apprehending  or  securing 
the  offender," — a  conviction  directing  the  penalty  to  be  distributed  "  as 
the  law  directs,"  without  ascertaining  to  whom  the  last  third  is  to  be  paid, 
(the  person  being  uncertain,)  is  bad.     {R.  v.  Seale,  8  East,  568.) 

So  in  R.  V.  Smith,  (5  M.  &  S.  133,)  the  defendant  was  convicted  on  the 
12  Geo.  III.  c.  61,  s.  18,  for  conveying  at  one  time  a  larger  quantity  of 
gunpowder  than  is  allowed  by  that  statute,  which  authorizes  the  seizure 
of  such  gunpowder,  and  directs  that  upon  conviction  of  the  offender  the 
same  shall  be  forfeited  for  the  use  of  the  person  making  the  seizure. 
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The  justices  having  adjudged  the  gunpowder  to  be  forfeited  "to  the  use 
of  the  aforesaid  J.  G.,  the  person  who  seized  the  same,"  without  showing 
previously  by  the  evidence  that  there  had  been  in  fact  a  seizure,  and  that 
he  was  the  person  seizing,  the  court  quashed  the  conviction. 

And  in  a  conviction  of  defendant  for  causing  to  be  acted,  at  a  certain 
place  called  the  Coburg  Theatre,  in  the  parish  of  St.  Mary,  Lambeth, 
for  gain  and  reward,  a  certain  entertainment  of  the  stage  called 
"Richard  the  Third"  the  evidence  stated  that  the  theatre  was  in  the 
parish  of  Lambeth,  and  the  adjudication  of  the  penalty  was  to  the  poor  of 
the  parish  of  St.  Mary,  Lambeth  ;  it  was  held  that  this  was  no  variance, 
it  not  appearing  that  there  were  two  distinct  parishes  so  named.  (iJ.  v. 
Olossop,  4  jB.  &  a.  616.)  These  cases,  however,  do  not  now  apply 
where  the  form  given  in  11  &  12  Vict.  c.  43  is  used. 

As  to  the  justices'  power  to  mitigate  the  penalty,  see  ante,  1144.  When 
the  penalty  has  been  mitigated,  this  ought  to  be  stated  in  the  conviction, 
for  otherwise  it  cannot  appear  to  the  court  upon  appeal,  how  or  in 
what  degree  the  magistrate  has  exercised  the  authority  with  which  he 
was  invested.  Thus  the  conviction  must  first  adjudicate  the  whole 
penalty  inflicted  by  the  statute,  and  then  in  a  separate  sentence  state 
to  what  inferior  sum  he  has  mitigated  it ;  for  otherwise  it  could  not 
appear  that  he  had  exercised  his  authority  in  both  points,  according  to 
the  terms  of  the  statute.  (See  Dioh.  Sess.  3rd  ed.  595;  see  form,  joorf, 
1166.)  A  judgment  for  too  small  a  penalty  is  as  bad  as  a  judgment  for 
too  much.    {B.  V.  Salomons,  1  T.  R.  252.) 

Costs.'] — The  power  of  adjudicating  costs  will  be  found  noticed  ante, 
1144.  In  adjudicating  them  in  the  conviction  the  amount  must  be 
mentioned.  (JR.  v.  Payne,  4,  D.  <£:  R.  72.)  And  so  when  an  Act  gives 
power  to  a  magistrate,  on  a  sitmmary  conviction,  to  award  the  reason- 
able charges  of  taking  a  distress,  he  must  ascertain  the  amount  in  the 
conviction  ;  and  an  adjudication  that  the  defendant  shall  pay  the  reason- 
able charges  of  the  levy  is  bad.     {R.  v.  Symonds,  1  East,  189.) 

By  sect.  90  of  the  Highway  Act,  (5  &  6  Will.  IV.  c.  60,)  the  court  of 
quarter  sessions  is  authorized  and  required  to  award  to  the  party 
giving  or  receiving  notice  of  appeal  such  costs  and  expenses  as  shall  be 
incurred  in  prosecuting  or  resisting  such  appeal ;  it  was  held,  that  the 
order  of  the  court  for  the  payment  of  such  costs  and  expenses  must 
state  the  amount ;  and  that  an  order  for  the  payment  of  the  costs  in- 
curred, leaving  the  amount  to  be  subsequently  ascertained  by  the  clerk 
of  the  peace,  is  bad.  {Sellwood  v.  Mount,  1  Q.  B.  726 ;  Freeman  v.  Read,  9 
0.  B.  N.  S.  301 ;  30  L.  J.  M.  C.  123  ;  see  further,  tit.  ''Appeal^'  ante,  258.) 

Where  a  distress  warrant  was  issued  to  levy  the  costs  incurred  by  a 
party  in  prosecuting  an  appeal  tinder  sect.  88  of  the  Highway  Act, 
(5  &  6  Will.  IV.  c.  50,)  which  did  not  recite  any  order  of  quarter 
sessions  for  payment  of  such  costs,  but  was  founded  on  a  subsequent 
conviction  by  two  justices  out  of  sessions  for  non-payment  of  such  costs ; 
it  was  held,  that  the  warrant  was  illegal,  and  that  no  property  passed 
to  the  vendor  of  goods  seized  and  sold  under  it.  {Lock  v.  Sellwood,  1 
Q.  B.  736.)  A  conviction  of  four  persons  for  a  joint  offence,  and 
adjudicating  each  to  pay  a  certain  fine,  or  a  certain  sum  for  costs,  and 
until  payment  of  such  several  sums,  each  was  to  be  imprisoned,  was 
held  bad,  as  it  made  each  liable  for  the  costs  of  the  other.  (Reg.  v. 
Cridland,  7  K  S  B.  853;  27  L.  J.  M.  0.  28,  ante,  1154.) 

Statement  as  to  levying  Penalty  on.] — The  conviction  need  not  adjudge 
that  if  the  penalty,  &c.,  be  not  paid,  the  ofiender  shall  be  committed. 
(See  B.  V.  Helps,  3  M.  S  S.  331 ;  R.  v.  Chandler,  Garth.  501.)  As  to 
the  Small  Penalties  Act,  1865,  see  ante,  tit.  "  Commitment,  865." 

>  9thly.     The  Subscription  a/iid  Date.'] — The  conviction  is  complete  by 
Ihe  convicting  justice  or  justices  subscribing  and  sealing  it,  by  which 
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act  it  becomes  a  record,  and  without  whicli  it  cannot  be  produced  before    6.  Form  of, 
any  court  for  any  ulterior  pupose,  as  for  appeal,  &c.    (Dalt.  c.  115  ;  B.  when  pointed 
V.  Elwell,  2  Stra.  794;  see  Basten  v.  Garew,  5  D.  S  B.  568;  2  D.  S  B.         out  hy 
M.  C.  663  ;  3  £.  <&  C.  649.)     An  impression  in  ink  made  on  a  sheet        Statute. 

of  paper  by  means  of  wooden  blocks  by  the  printer,  and  intended  

to  represent  the  seals  of  the  justices,  is  a  sufficient  sealing,  when  ^^' 
the  order  purports  to  be  under  the  hands  and  seals  of  the  justices, 
and  is  in  fact  signed  and  delivered  by  them.  (Beg.Tr.  Inhabs.  of  St. 
Fcml,  Govent  Ga/rden,  7  Q.  B.  232 ;  Goods  of  Morley,  33  L.  J.  P.  C. 
108.)  It  seems  immaterial  as  to  the  time  when  the  magistrate  puts  his 
subscription  and  seal.  (iJ.  v.  Picton,  2  East,  198  ;  and  see  B.  v.  Bwrker, 
1  East,  185,  post,  1162 ;  ^x  parte  Johnson,  ZB.&S.  947 ;  32  L.  J.  M.  G. 
193.)  It  is  sufficient  if  the  justice  signs  his  name  with  either  an  abbre-  Siguatme. 
viation  of  his  christian  name,  or  with  an  initial  letter  only  of  it. 
{Beg.  V.  Inhabs.  of  Worthenbu/ry,  7  Q.  B.  555.) 

The  conviction  must  be  dated,  or  else  it  must  otherwise  appear  when 
it  was  made.  In  jB.  v.  Picton,  (2  East,  196,)  it  was  held  that  an  im- 
possible or  an  incongruous  date,  if  the  conviction  be  complete  without  it, 
{id  est,  if  it  otherwise  appear  truly  and  properly  when  it  was  made,) 
may  be  rejected  as  surplusage,  and  will  not  vitiate.  But  the  date  of 
the  conviction  is  material  when  the  statute  on  which  it  is  founded 
requires  that  the  conviction  shall  take  place  within  a  prescribed  period 
after  the  offence  committed.  In  such  a  case  the  date  must  be  within 
that  period  when  compared  with  the  date  alleged  for  the  offence. 
{Poky,  5th  ed.  286 ;  B.  v.  Bellamy,  XB.&G.  500;  2  D.  S  B.  727.) 

A  warrant  of  commitment  directed  a  gaoler  to  imprison  a  party,  omit-  Date. 
ting  the  date  on  which  it  was  granted,  and  was  held  good,  notwithstanding 
no  date  appeared  on  the  face  of  the  commitment,  inasmuch  as  it  is  a  matter 
of  evidence  at  what  time  the  prisoner  is  received  into  custody,  and  the 
period  of  imprisonment  must  be  calculated  from  that  time.  {In  Be 
Bowdkr,  12  Q.  B.  612  ;  17  L.  J.  Q.  B.  243  ;  Braham  v.  Joyce,  4  Exch. 
487,  overruling  in  this  respect.  Beg.  v.  Fletcher,  1  D.S  L.  726,  13  L.  J. 
M.  G.  16.)  A  warrant,  if  not  issued  too  soon,  is  not  bad  because  dated 
too  soon.    {Newnham  v.  Hardmcke,  3  N.  d:  P.  368.) 


V.  jFotm  of  fflonbtctiott  toiien  jiotntrt  out  is  Statute. 

Many  of  the  preceding  observations  and  rules  as  to  the  requisites  of  Form  pointed  out 
convictions  in  general  will  here  apply.  by  statute. 

With  respect  to  the  validity  of  the  forms  given,  the  32nd  sect,  of  the 
11  &  12  Vict.  c.  43,  enacts,  "  That  the  several  forms  in  the  schedule  to 
this  Act  contained,  or  forms  to  the  like  effect,  shall  be  deemed  good, 
"valid,  and  sufficient  in  law."  And  in  Eggvngton  v.  Lichfield  {Mayor, 
&e),  24  L.  J.  Q.  B.  360 ;  5  E  <h  B.  100 ;)  Lord  Gampbell  said  with 
reference  to  an  argument  that  one  of  the  warrants  in  that  case,  though 
void  under  the  special  Act,  was  cured  because  it  followed  a  form  given 
in  the  schedule  to  the  11  &  12  Vict.  c.  43,  "Had  it  followed  a  form  given 
by  an  Act  of  Parliament  as  applicable  to  such  an  instrument,  any 
objection  which  otherwise  would  have  been  fatal  to  it  would  not  prevail." 

In  Be  Allison,  (10  Exch.  561,)  an  objection  was  taken  to  a  warrant  of 
commitment  for  an  aggravated  assault,  under  the  16  &  17  Vict.  c.  30, 
that  it  omitted  to  state  that  the  conviction  was  before  two  justices 
"  sitting  at  a  place  where  the  petty  sessions  are  usually  held,"  as  failing 
to  show  jurisdiction.  The  warrant,  however,  corresponded  precisely 
with  the  form  given  in  the  11  &  12  Vict.  c.  43.  PoUodk,  C.  B.,  in 
delivering  his  judgment,  stated,  the  statute  gives  a  form  to  be  adopted 
by  magistrates,  and  they  are  not  called  upon  to  reason  upon  the  matter, 
and  to  argue  that  because  the  law  in  some  respect  has  been  altered, 
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therefore  they  must  alter  the  form.  The  statute  expressly  enacts  that 
where  a  warrant  is  required,  it  may  be  drawn  up  in  the  form  given  in 
the  schedule.  Here  the  justices  have  adopted  the  form  given,  and  the 
commitment  is  good.  Pa/rke,  B.,  in  the  same  case,  observes,  "I  entirely 
agree  with  the  Lord  Chief  Baron,  that  if  justices  substantially  adopt 
the  forms  given  by  the  11  &  12  Vict.  c.  43,  they  do  all  that  is  required 
of  them.  If  this  were  not  so,  the  Act  itself  would  only  prove  a  snare 
to  entrap  persons."  Alderson,  B.,  adds,  "Since  the  passing,  of  the  11 
&  12  Vict.  c.  43,  all  that  magistrates  have  to  do  in  drawing  up  waiTants 
and  convictions,  is  to  follow  the  forms  given,  and  that  they  have  done." 
And  Flattj  B.,  expresses  a  similarjopinion.  In  Seg.  v.  Hyde,  (21  i..  J 
M.  0.  94,)  Gokridge,  J.,  in  his  judgment  says,  "  The  17th  section  of  that 
Act  (i.e.,  11  &  12  Vict.  c.  43)  was  intended  to  embrace  aU  cases  both  of 
convictions  and  orders  under  a  three-fold  division :  First,  where  the 
punishment  under  the  conviction  was  to  be  by  distress,  and  in  default, 
imprisonment ;  secondly,  where  a  penalty  was  imposed,  and  in  default 
of  payment,  imprisonment ;  thirdly,  where  the  pmiishment  was  by  im- 
prisonment only,  and  in  the  class  of  orders  the  same  division  is 
followed.     .     .     .    Thejustices  are  to  turn  to  the  three  forms  given,  and 

to  select  the  one  applicable  to  the  particular  case I  think, 

therefore,  that  as  the  conviction  follows  the  form  given  by  the  statute, 
it  is  perfectly  valid."  Lord  Campbell,  C.  J.,  and  Patteson,  J.,  had  pre- 
viously given  similar  opinions. 

But  in  iJegf.  v.  Johnson,  (8  Q.  B.  102,)  a  distinction  seems  to  have  been 
taken  between  a  part  of  the  form  relating  to  the  description  of  the 
offence,  and  that  relating  to  the  adjudication  of  the  penalty ;  for  Lord 
Denman  says  "that  in  general  where  the  statutory  form  had  been 
followed,  the  conviction  would  be  good ;  but,"  he  adds,  "some  restrictions 
had  been  imposed  upon  that  proposition,  because  if  the  form  given  by 
the  schedule  does  not  contain  all  the  particulars  required  to  make  out 
the  offence,  a  court  cannot  say  that  an  offence  has  been  committed. 
That  is  an  exception  arising  from  the  very  nature  of  the  thing." 

If  a  statute  prescribe  any  particular  form  of  conviction,  it  is  best  to 
adhere  to  it  strictly,  adopting  the  very  words ;  at  all  events  the  convic- 
tion must  be  according  to  the  intent  and  purport  of  the  Act.  (See  B.  v. 
Priest,  6  T.P.  538;  anie,  1155.)  Indeed  some  statutes  are  so  worded  in 
this  respect  that  the  form  must  be  literally  pursued.  Thus  if  a  statute 
say,  "  the  conviction  shall  be  in  the  form  following,"  the  direction  is  per- 
emptory and  must  be  obeyed.  (B.  v.  Jefferies,  4  T.  B.  767 ;  and  see 
Davison  v.  QUI,  1  East,  72 ;  Ooss  v.  Jackson,  3  Hsp.  198.)  And  in  a  con- 
viction under  the  Vagrant  Act,  (5  Geo.  IV.  c.  33,)  which  purported  to 
pursue  the  form  given  by  that  Act,  it  was  not  necessary  to  set  out  the 
evidence.     {Nixon  v.  Nanney,  1  §.  B.  747  ;  \  O.S  D.  370.) 

In  convictions  directed  by  statutes,  wherein  summary  forms  are  given, 
(omitting,  as  is  usually  the  case,  the  information,  summons  and  evi- 
dence,) the  material  part  begins  at  the  word  "convicted,"  It  is  equally 
necessary  in  these,  as  it  is  in  other  convictions,  that  certain  essential  in- 
gredients should  appear  on  the  face  of  the  instruments,  viz.,  the  juris- 
diction of  the  convicting  magistrate,  the  time,  the  place  and  the  charge, 
in  such  terms  as  to  bring  the  whole  within  the  description  given  of  the 
offence  in  the  Act  of  Parliament;  also  that  the  defendant  had  not  any 
such  defence  as  the  Act  may  have  afforded  him ;  for,  without  these 
being  evident  upon  the  inspection  of  the  record,  the  court  cannot  say 
that  he  has  incurred  the  penalty,  or  subjected  himself  to  the  forfeiture 
annexed.  By  way  of  example  :  under  the  Bread  Acts,  if  the  offence  be 
laid  where  an  assize  has  been  set,  it  will  be  necessary  to  set  forth  what 
the  assize  is  in  that  place,  in  order  to  show  what  is  the  deficiency  of 
weight ;  to  state  the  time  of  purchasing  and  of  weighing,  in  order  to 
show  that  the  article  was  found  deficient  within  the  then  limited  terms 
for  trial ;  the  species  of  bread,  to  show  that  the  object  of  the  complaint 
does  not  fall  within  the  exception.    {Dick  iSess.  3rd  ed.  394,  395.) 


s.  v.] 


Otottbtctwtt* 


In  many  of  the  summary  forms  prescribed  in  statutes,  tlie  ■words 
(^'here  state  the  offence")  are  used  ;  -when  this  is  the  case,  the  offence 
must  be  described  as  fully  as  is  there  insisted  on ;  ex.  gr.  the  statute 
against  combinations  among  journeymen  manufacturers  (39  &  40 
Geo.  III.  c.  106)  gave  a  summary  form,  and  in  which,  by  way  of  a 
parenthesis,  these  words  were  inserted.  On  these  it  was  decided,  that 
agreements  among  these  workmen  for  certain  specified  purposes,  being 
the  offence  to  be  punished,  it  is  necessary  the  agreement  itself  should 
be  set  out  in  the  conviction,  in  order  to  show  on  the  face  of  it  that  it  was 
an  agreement /or  the  special  purposes  denounced  by  the  statute  in  the 
very  terms  used  therein,  so  that  it  might  appear  that  the  magistrate  had 
authority  to  convict,  and  that  the  defendants  had  incurred  the  penalty. 
(/J.  V.  Neild,  6  East,  417 ;  B.  v.  Hatdl,  13  East,  139 ;  Dick.  iSess.  3rd  ed. 
595;  and  see  B.v.  Bidgway,  5B.&  A.  530;  \D.&B.  132.) 

Sometimes  it  is  said  in  the  statute  that  the  magistrate  before  whom 
the  party  is  convicted,  (and  in  consequence  of  which  conviction  the  alter- 
native punishments  of  pecuniary  penalty  or  imprisonment,  according  to 
the  circumstances  in  each  particular  case,  are  annexed,)  "  shall  cause 
the  said  conviction  to  be  made  out  in  manner  and  form  following,  or  in 
any  other  form  of  words,  mutatis  mutandis;  which  conviction  shall  be 
good  and  effectual  to  all  intents  and  purposes,  without  stating  the  case, 
the /ac<,  or  the  evidence,  in  any  more  particular  manner."  In  such  in- 
stances it  must  be  even  more  decidedly  necessary  to  set  out  the  adjudi- 
cation with  particidar  precision,  for  otherwise,  without  the  statement 
of  the  case,  the  facts,  or  the  evidence,  it  cannot  appear  to  the  court  upon 
the  face  of  the  conviction  appealed  from,  which  of  the  alternative  sen- 
tences has  been  pronounced;  what  is  the  subject  or  the  object  of  the 
appeal,  and  what  is  the  judgment  they  have  to  confirm  or  to  reverse. 

Where  a  blank  is  left  for  inserting  the  offence,  the  same  accuracy  is 
requisite  in  the  description  of  it  as  in  other  cases.  {B.  v.  Hazdl,  13 
East,  139.) 

In  some  of  these  statutable  forms  the  titles  of  Acts  are  ordered  to  be 
set  forth  thus  ("  here  set  forth  the  title  of  the  Act ").  Wherever  these 
directions  occur,  they  must  be  strictly  complied  with  ;  that  is  to  say,  no 
word  must  be  omitted  or  changed,lest  such  omission  or  alteration  should 
make  the  whole  taken  together  convey  a  different  meaning  from  what 
was  the  design  of  the  Act.  {Mills  v.  WilMns,  2  Salk.  609;  Dich.  Sess. 
695;  see  Nixon -v.  Nanney,  1  G.&B.  370  ;  <mte,  1158.) 

Where  the  title  of  an  Act  of  Parliament  is  not  accurately  stated,  but 
is  stated  with  so  much  clearness  and  accuracy  as  to  enable  the  judges 
who  know  the  titles  of  all  the  Acts  that  have  been  passed  to  know  the 
Act  referred  to,  and  to  leave  no  possible  doubt  upon  their  minds  upon 
the  matter,  it  would  probably  be  sufficient.  (Pe?-  Pollock,  C.  B.,  Beg.  v. 
Westley,  BeU,  C.  C.  193;  29  L.  J.  M.  0.  35.) 

In  some  cases  it  is  necessary  that  the  conviction  should  be  more  par- 
ticular than  even  the  words  inserted  in  the  statute  itself.  Thus  where 
a  statute  leaves  it  discretionary  in  the  justices  to  distribute  the  penalty 
in  such  proportions  as  they  shall  think  fit,  the  distribution  forms  part 
of  the  judgment,  and  must  therefore  appear  expressly  on  the  conviction 
itself,  although  the  statute  gives  a  form  of  conviction  stating  generally 
the  penalty  "  to  be  distributed  according  to  the  form  of  the  statute  in 
that  case  made  and  provided."  {B.  v.  Dempsey,  2  T.  B.  96;  and  see 
Dick.  Sess.  591 ;  B.  v.  Barrett,  1  Salt  383 ;  B.  v.  Helps,  Z  M.  S  S.  331, 
ante  ;  B,  v.  Johnson,  8  Q.  B.  102,  ante,  1158.) 

If  a  statute  direct  the  conviction  of  any  offence  under  it  to  be  drawn 
up  according  to  an  annexed  form,  or  to  the  effect  thereof,  and  the  convicting 
justice,  beside  aU  the  requisites  indicated  by  the  statute  itself,  unneces- 
sarily insert  other  particulars  beyond  what  are  absolutely  necessary, 
they  do  not  vitiate  the  instrument  or  invalidate  its  effect.  (iJ.  v.  Jefferies, 
4  T.  B.  768  ;  Massey  v.  Johnson,  12  East,  67 ;  and  see  further  as  to  sur- 
plusage, ante,  1147.) 
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By  12  &  13  Vict.  o.  45,  s.  7,  "If  upon  the  trial  of  any  appeal  to  any 
court  of  general  or  quarter  sessions  of  the  peace  against  any  order  or 
judgment  made  or  given  by  any  justice  or  justices  of  the  peace,  or  if 
upon  the  return  to  any  writ  of  certiorari  any  objection  shall  be  made  on 
account  of  any  omission  or  mistake  in  the  drawing  up  of  sach  order  or 
judgment,  and  it  shall  be  shown  to  the  satisfaction  of  the  court  that 
sufficient  grounds  were  in  proof  before  the  justice  or  justices  making 
such  order  or  giving  such  judgment  to  have  authorized  the  drawing  up 
thereof  free  from  the  said  omission  or  mistake,  it  shall  be  lawful  for  the 
court,  upon  such  terms  as  to  payment  of  costs  as  it  shall  think  fit,  to 
amend  such  order  or  judgment,  and  to  adjudicate  thereupon  as  if  no 
such  omission  or  mistake  had  existed  :  provided  always  that  no  objec- 
tion on  account  of  any  omission  or  mistake  in  any  such  order  or  judg- 
ment brought  up  upon  a  return  to  a  writ  of  certiorari  shall  be  allowed 
unless  such  omission  or  mistake  shall  have  been  specified  in  the  rule  for 
issuing  such  certiorari.    See  tits.  "Appeal"  and  "Amendment." 

By  24  &  25  Vict.  c.  96,  s.  Ill,  (The  Larceny  Act,)  "  No  conviction  or 
adjudication  made  on  appeal  therefrom  under  that  Act  shall  be  quashed 
for  want  of  form,  or  be  removed  by  certiorari  into  any  of  her  Majesty's 
courts  of  record.  A  similar  enactment  is  contained  in  the  Act  relating  to 
injuries  to  property  (24  &  25  Vict.  c.  97,  s.  69),  and  to  offences  against 
the  person  (24  &  25  Vict.  c.  10,  s.  72). 

It  is  often  the  case  that  the  Act  creating  the  offence  directs,  "  that 
no  conviction  under  the  Act  shall  he  set  aside  for  defect  inform  or  through 
the  mistake  of  any  fact,  circumstance,  or  other  matter,  provided  the  mate- 
rial f  ousts  alleged  he  proved!'  Notwithstanding  these  words,  however, 
every  material  fact  must  be  alleged,  and  the  omission,  if  any,  is  not 
aided  by  reference  to  such  clause.  (iJ.  v.  Walsh,  \  A.  &  E.  481 ;  3  N 
&  M.  632.) 

Lord  Kenyan,  (before  the  12  &  13  Vict.  c.  45,)  in  allusion  to  a  provi- 
sion in  the  terms  just  mentioned,  says,  with  regard  to  the  section  in  the 
Act  that  no  conviction  shall  be  quashed  for  want  of  form,  "  I  confess  I 
am  not  able  to  understand  it  as  applied  to  proceedings  removed  into 
this  court.  It  enacts  that  no  conviction  on  this  Act  (36  Geo.  III. 
c.  60,  s.  11)  shall  be  set  aside  by  any  court  for  want  of  form  or  through 
the  mistake  of  any  fact,  circumstance  or  other  matter  whatsoever,  pro- 
vided the  material  facts  alleged  in  such  conviction,  and  upon  which  the 
same  shall  be  grounded,  be  proved  to  the  satisfaction  of  the  court.  I 
can  understand  it  as  far  as  respects  the  proceedings  before  the  sessions 
by  way  of  appeal.  On  an  appeal  the  whole  case  is  gone  into,  evidence  is 
to  be  given  to  support  the  conviction,  and  then  it  may  be  known  whether 
the  material  facts  alleged  in  such  conviction,  and  upon  which  the  same 
shall  be  grounded,  be  proved  to  the  satisfaction  of  the  court.  But  when 
the  conviction  is  removed  here  by  certiorari,  I  do  not  understand  how 
we  can  inquire  into  those  facts."  (iJ.  v.  Jukes,  8  T.  B.  636, 540.  See 
ante,  tit.  "  Certiorari.") 

A  conviction  under  the  48  Geo.  III.  c.  143,  (now  repealed,)  upon  an 
information  for  selling  beer  or  ale  without  a  license,  was  held  bad  for 
uncertainty,  notwithstanding  the  evidence  applied  to  selling  the  ale 
alone,  and  the  3rd  section  of  that  Act  declared  that  in  all  cases  where 
it  appeared  by  the  conviction  that  the  defendant  had  appeared  and 
pleaded,  and  the  merits  had  been  tried,  no  advantage  should  be  taken 
of  any  defect  in  form,  for  the  court  considered  that  this  was  not  a  mere 
formal  objection,  but  a  substantial  one,  going  to  the  merits.  (R.  v.  Iforth, 
6  D.:SiB.  143.) 

"Where  a  clerical  error  is  manifest  on  the  face  of  the  document,  it  will 
be  read  as  it  ought  to  have  stood.  {Beg.  v.  Williams,  21  L.  J.  M.  C.  150. 
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Copy  o/  Cojmoiiow]. — ^A  justice  ought  to  give  the  defendant  a  copy  Defendant's  right 
of  the  conviction  if  he  demands  it,  for  it  is  a  record,  and  he  is  entitled  '°Sio„™P''  "*' 
to  it.  {B.  V.  Midlam,  3  Bv/rr.  1720.)  And  where  a  justice  refused 
to  grant  a  copy,  which  was  required  by  the  defendant  for  the  purposes 
of  his  defence  against  an  action  for  the  same  offence  as  that  of  which  he 
had  been  convicted,  the  justice  was  compelled  to  pay  his  own  costs  of 
returning  the  conviction  into  the  Queen's  Bench  on  a  certiorari,  which 
the  defendant  was  under  the  necessity  of  suing  out,  as  the  only  means 
of  procuring  a  copy.     (Id.) 

It  seems,  however,  that  the  defendant  is  not  entitled,  as  of  right,  to 
have  a  copy  of  a  conviction  to  enable  him  to  appeal  against  it  at  the 
sessions  for  any  matter  of  mere  form,  or  to  pick  holes  in  it  without 
regard  to  the  merits.  (JR.  v.  Justices  of  Hunlmigdon,  b  D.  S  B.  588 ; 
2I>.  <&B.  M.  C.  594.) 

If  the  defendant  is  acquitted,  he  is  still  entitled  to  have  his  acquittal 
recorded  and  transmitted  to  the  sessions,  in  order  that  he  may  be 
enabled  to  give  it  in  evidence  as  a  bar  to  any  other  subsequent  com- 
plaint against  him  for  the  same  offence. 

And  now  by  the  11  &  12  Vict.  c.  43,  s.  14,  if  the  justice  or  justices 
convict  or  make  an  order  against  the  defendant,  "  a  minute  or  memo- 
randum thereof  shall  then  be  made,  for  which  no  fee  shall  be  paid, 
and  the  conviction  or  order  shall  afterwards  be  drawn  up  by  the 
said  justice  or  justices  in  proper  form  under  his  or  their  hand  and 
seal  or  hands  and  seals,  and  he  or  they  shall  cause  the  same  to  be 
lodged  with  the  clerk  of  the  peace,  to  be  by  him  filed  among  the 
records  of  the  general  quarter  sessions  of  the  peace,  or  if  the  said 
justice  or  justices  shall  dismiss  such  information  or  complaint,  it  shall 
be  lawful  for  such  justice  or  justices  if  he  or  they  shall  think  fit,  being 
required  so  to  do,  to  make  an  order  of  dismissal  of  the  same,  and  shall 
give  the  defendant  in  that  behalf  a  certificate  thereof,  which  said  certi- 
ficate afterwards,  upon  being  produced  without  further  proof,  shall  be 
a  bar  to  any  subsequent  information  or  complaint  for  the  same  matters 
respectively  against  the  same  party." 

It  is  the  duty  of  the  convicting  justices  to  cause  the  conviction  to 
be  lodged  with  the  clerk  of  the  peace ;  and  that  on  proof  of  the  neglect 
by  any  justices  in  any  particular  instance,  pro|eedings  by  indictment 
or  rule  might  be  had  against  them ;  but  a  marhdamMs  will  not  be 
granted  against  their  clerk  to  command  him  to  return  the  convictions, 
inasmuch  as  he  is  only  their  servant,  though  he  might  possibly  be 
indicted  if  he  neglected  to  obey  the  order  of  the  justices  in  returning 
any  particular  conviction.  {Per  Cur.  Ex  pa/rte  Hayward,  3  B.  S  S. 
546;32i.  J".  ilf.O.  89.) 

The  copy,  however,  given  is  not  to  be  conclusively  taken  as  the  true  copy  giTen  not 
copy,  at  least  so  far  as  regards  mere  formal  defects,  for  the  court  will  conclusive, 
notice  only  the  record  of  the  conviction  returned  by  the  magistrates. 
(J?.  V.  Allen,  15  East,  332.)  The  defendant  should  therefore  be  cautious 
not  to  rely  on  mere  formal  defeats  in  the  copy  given  him,  since  the 
justices  may  return  to  the  sessions  a  conviction  in  a  more  formal  shape 
than  that  in  which  it  has  been  drawn  up,  and  of  which  a  copy  has  been 
delivered  to  the  party.  (B.  v.  Barker,  "1  East,  186.)  But  this  may  be 
diflerent  with  respect  to  an  order  of  justices,  which  cannot,  like  a 
conviction,  be  returned  to  the  sessions  in  an  amended  form.  (B.  v. 
JmUces  of  Cheshwe,  %N.SM.  827 ;  5  B.  S  Ad.  439.) 

In  cases  where  the  sessions,  upon  proof  that  the  appellant  had 
received  from  the  clerk  of  the  convicting  magistrates  a  copy  of  his 
conviction,  signed  and  sealed  by  such  justices,  purporting  on  the  face 
of  it  to  have  been  made  ii/pon  the  information  of  B.  and  C,  (though  such 
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copy  was  drawn  upon  the  back  of  the  paper  which  contained  the 
information  of  A.,  (the  true  iaformera  B.  and  C.  being  only  the  witnesses 
who  had  been  examined  in  support  of  the  charge,)  and  though  the 
same  justices  had  returned  to  the  sessions  to  be  filed  of  record  a 
regular  conviction  of  the  same  date,  signed  and  sealed  by  them,  on 
parchment,  stating  it  to  have  been  made  on  the  information  of  A.,  and 
supported  by  the  evidence  of  B.  and  C,  according  to  the  truth  of  the 
case,)  had  quashed  the  latter  conviction  so  returned  by  the  justices, 
as  being  at  variance  with  the  minutes  of  the  conviction  delivered  to  the 
appellant,  without  entering  into  the  merits  of  the  case,  upon  a  pre- 
liminary objection  taken  by  the  appellant,  the  Court  of  King's  Bench 
quashed  the  order  of  sessions  generally,  thereby  setting  up  again  the 
registered  conviction,  considering  that  the  variance  arose  from  the  mere 
mistake  and  irregularity  of  the  justice's  clerk,  and  that  the  appellant 
was  not  really  surprised  by  it,  but  had  waived  his  appeal  on  the  merits. 
{B.  V.  AlUn,  15  East,  332.) 

Where  at  the  time  of  making  an  order  of  bastardy  the  magistrate's 
clerk  delivered  an  order  in  a  correct  form  to  the  parish  ofi&cers,  but 
delivered  to  the  reputed  father  an  order,  in  which  the  mother  was 
ordered  to  pay  one  shilling  and  sixpence  weekly  instead  of  the  father ; 
but  at  the  same  time,  the  magistrate  told  the  reputed  father  that  he 
must  pay  one  shilling  and  sixpence  per  week ;  and  the  parish  officers 
afterwards  served  him  with  a  copy  of  the  order  in  their  possession:  it 
was  held,  that  as  the  parish  officers  were  the  proper  parties  to  have 
the  custody  of  the  order  of  bastardy,  the  one  delivered  to  them  must 
be  deemed  the  original,  and  the  defective  order  to  the  father  only  a 
"  notice  thereof,"  under  13  Eliz.  c.  3,  s.  2,  the  defect  in  which  might  be 
cured  by  the  statement  of  the  magistrate  at  the  time  of  making  the 
order,  or  by  a  subsequent  service  of  a  correct  copy  of  the  valid  order; 
and  that  the  father  was  not  justified  in  refusing  to  pay  the  arrears  of 
maintenance.    {Wilhms  v.  Wright,  2  C.S  M.  191.) 

Drawing  wp  OonvicUon.'] — The  conviction  need  not  be  drawn  up  at 
the  time  of  the  hearing  and  adjudging  on  the  case.  It  may  be  com- 
plete in  operation  of  law  before  the  formal  instrument  setting  it 
out  is  drawn  up.  It  may  be  drawn  up  at  any  time  before  a  return  to 
a  certiorari  or  the  sessions,  though  after  a  commitment ;  [Massey  v. 
O  Johnson,  22  Eastf^^;  see  Reg.  v.  Bicha/rds  and  others,  5  Q.  B.  926,  13 
-  — Tj.  J.  M.'UTiAT^  or  after  the  penalty  has  been  levied  by  distress  ;  (iJ. 
V.  Barker,  1  East,  180;  Still  v.  Walls,  7  East,  533 ; )  or  after  action 
brought  against  the  magistrate  ;  or  even  after  the  conviction  has  been 
returned  to  the  sessions.  (Paley  on  Conv.  5  ed.  289  ;  Reg.  v.  John- 
son, Z  B.&S.  947 ;  32  L.  J.  M.  G.  193.)  Etper  Lord  Kenyon,  C.  J., 
in  R.  V.  Ba/rher,  "If  the  magistrate  has  done  no  more  than  return 
the  conviction  in  a  more  formal  shape,  instead  of  sending  it  up  in 
the  formal  manner  in  which  it  was  first  drawn,  and  supposing  that 
the  facts  as  they  really  happened  will  warrant  him  in  the  return  he 
has  now  made,  I  am  of  opinion,  that  it  was  not  only  legal  but  laud- 
able in  him  to  do  as  he  has  done ;  and  he  would  have  done  wrong 
if  he  had  acted  otherwise.  It  is  a  matter  of  constant  experience  for 
a  magistrate  to  take  minutes  of  their  proceedings  without  attend- 
ing to  the  precise  form  of  them  at  the  time  when  they  pronounce 
their  judgment,  to  serve  as  memorandums  for  them  to  draw  up  a 
more  formal  statement  of  them  afterwards,  to  be  returned  to  the 
sessions,  and  it  is  by  no  means  unusual  to  draw  up  the  conviction  in 
point  of  form  after  the  penalty  has  been  levied  under  the  judgment, 
nor  is  there  any  legal  objection  to  this  method,  provided  the  facts 
will  warrant  them  in  stating  what  they  do.  It  is  no  answer  to  say 
that  a  party  convicted  may  be  thereby  induced  to  incur  an  unnecessary 
expense  in  suing  out  a  certiorari,  to  get  rid  of  an  informal  conviction; 
for  a  mere  informality  in  the  manner  of  drawing  up  a  conviction 
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ought  not  to  be  the  inducement  for  removing  it  into  this  court,  but 
some  substantial  defect  in  the  justice  and  legality  of  the  proceeding  itself 
before  the  magistrate."  (And  see  M.  v.  JvsUces  of  HunUngdon, 
5  D.SR.  588 ;  iB.&B.M.  G.  594 ;  Massey  v.  Johnson,  12  East,  82.)       

The  11  &  12  Vict.  c.  43,  s.  14,  {supra^  now  prescribes  the  justices'  duty. 
In  BoU  V.  Aekroyd,  (28  L.  J.  M.  C.  207,)  the  plaintiff  had  been  con- 
victed for  trespassing  in  pursuit  of  game,  and  fined  two  pounds  and 
costs.  The  decision  was  given  orally,  and  the  defendant  at  once  left 
the  court.  The  conviction  was  drawn  up  by  the  magistrates'  clerk  and 
signed  by  the  magistrates,  blanks  being  left  for  the  amount  of  costs. 
The  amount  was  inserted  after  the  magistrates'  signatures  had  been 
affixed.  The  plaintiff  was  afterwards  arrested  on  the  warrant,  when 
for  the  first  time  he  was  informed  of  the  amount  of  costs.  But  it  was 
said  that  the  conviction  might  be  drawn  up  at  any  time  before  it  is 
acted  upon,  and  that,  although  the  signing  the  warrant  in  blank  was 
irregular,  it  was  no  more  than  an  erroneous  exercise  of  jurisdiction, 
and  not  excess.  (See  also  ex  'parte  Johnson,  ZB.&S.  947 ;  32  L.J.M.G. 
'  193). 

But  after  a  conviction  has  been  quashed  on  appeal  or  certiorm-i  for 
defects  on  the  face  of  it,  it  is  not  competent  for  the  convicting  justice 
to  protect  himself  from  an  action  by  drawing  up  another  more  formal 
one  for  the  same  offence,  nor  can  he  do  so  after  the  defendant,  taken 
under  a  warrant  founded  on  and  reciting  a  defective  conviction,  has 
been  discharged  by  habeas  corpus,  though  the  conviction  itself  has  not 
been  removed  or  quashed.  {Ohaney  v.  Payne,  1  Q.  B.  712 ;  I  G.  S  D, 
348.) 

It  was  indeed  questioned  in  that  case,  but  not  decided,  whether  a 
justice,  who  has  returned  and  filed  among  the  records  of  the  quarter 
sessions  an  informal  conviction,  can  afterwards  return  an  amended 
one,  before  any  proceeding  has  been  taken  to  quash  the  first,  or  to 
discharge  the  defendant  by  habeas  corpus. 

An  order  of  justices  cannot,  like  a  conviction,  be  returned  to  sessions  Orders. 
in  an  amended  form,  though  not  varying  as  to  the  facts  or  nature  of 
the  offence;  and  where,  an  order  under  11  Geo.  11.  c.  19,  s.  4,  was 
defective  in  form,  and  the  justices  returned  a  new  and  different  order 
to  be  filed  with  the  clerk  of  the  peace ;  the  court  held,  that  the  party 
affected  had  a  right  to  appeal  against  the  order  as  originally  made. 
(B.  V.  Justices  of  Cheshire,  5  B.  S  Ad.  439 ;  2  iV.  tg  ikf .  827.) 

If  two  orders  be  made  by  mistake  at  the  sitting  of  magistrates,  it  is 
competent  to  them  at  the  time  to  declare  which  is  the  right  one. 
{WiMns  V.  Remsworth,  3  N.  ch  P.  552.) 

Beturn  of  Conviction  to  Sessions.'} — In  all  cases  a  justice  of  the  peace  Betum  of  convic- 
ought  to  return  a  conviction  by  him  to  the  sessions,  whether  the  party  *'™  *°  ^^'^™°- 
appeal  or  not,  or  whether  an  appeal  is  or  is  not  given,  that  the  crown 
may  not  be  deprived  of  its  share  of  forfeitures,  as  also  for  other 
reasons.     (B.  v.  Baton,  2  T.  B.  285.    And  see  now  11  &  12  Vict.  c.  43, 
s.  14,  cmte,  1164.) 

In  some  cases,  by  the  express  words  of  the  Act  creating  the  offence, 
such  as  for  instance  the  24  &  25  Vict.  c.  96,  s.  112;  c.  97,  s.  69,  and 
1  (k  2  Will.  IV.  c.  32,  s.  43,  the  convicting  justices  must  transmit  the 
conviction  to  the  next  general  or  quarter  sessions.  > 

In  other  statutes  also  the  return  of  the  conviction  is  particularly 
pointed  out  and  directed,  and  especially  in  cases  where  a  second  con- 
viction is  to  be  visited  by  a  severer  judgment,  because  in  such  cases 
the  first  conviction,  or  a  certified  copy  thereof  as  returned  and  filed  by 
the  clerk  of  the  peace,  is  usually  declared  to  be  sufficient  evidence  of 
the  former  conviction. 

It  seems  that  in  all  cases  where  a  conviction  is  necessary,  if  the  Action  against 
convicting  justice,  after  receiving  due  notice  of  appeal,  neglect  to  return  "e^t'*  ^  "^ 
the  conviction,  whereby  the  party  is  prevented  from  prosecuting  his 
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ings  after,     in  his  office,  he  is  liable  to  an  action  for  damages.    (See  Prosser  v. 
&c.  Syde,  1  T.  B.  414 ;  B.  v.  Midlam,  3  Bv/ir.  1720.) 


Amendment, 


Amendmeni.] — As  to  the  power  of  justices  to  amend  a  conviction,  see 
ante,  tit.  "Ametidment,"  172.  See  supra  as  to  when  they  may  draw 
up  a  more  formal  one  before  or  after  it  is  returned  to  the  sessions. 


Erroneous 
acquittal. 


Errone(Ms  Acquittal.'] — An  acquittal  by  the  justices  is  couclu,Hve,  and 
cannot  be  reversed  by  the  Court  of  Queen's  Bench,  or  otherwise,  and 
that  is  so  even  though  the  justices  state  in  return  to  a  certiorari 
evidence  which  primA  facie  is  sufficient  to  convict.  (B.  v.  Beasmi, 
6  T.  B.  575,  ante,  1142  ;  and  see  "Evidence,"  Vol.  II.) 

After  an  acquittal  on  the  merits,  the  defendant  cannot  be  again 
subject  to  a  proceeding  against  him  for  the  same  charge.  And  see  now 
11  &  12  Vict  c.  43,  s.  14,  ante,  p.  1142).  But  this  is  otherwise  where  the 
acquittal  is  for  a  mere  defect  in  form.  Quashing  a  conviction  on  a 
penal  statute  for  mere  matter  of  form  at  sessions,  is  not  an  acquittal  of 
the  defendant  so  as  to  conclude  the  case  against  further  inquiry  in  the 
Court  of  Queen's  Bench.  {JR.  v.  Bidgway,  5£.<&A.527  ;  ID.&B.  132.) 


Erroneous 
convictiOD. 


Juetice  cannot  be 
compelled  to 
enforce  it. 


Resisting  con- 
viction by  appeal, 
certiorarif  or 
habeas  corpus. 

Enforcing 
convictiOD. 


Erroneous  Convictions^ — An  erroneous  conviction  may  be  reversed  on 
appeal  or  certiorari.  (See  ante,  "Appeal,"  "Certiorari.''')  If  it  be  bad 
on  the  face  of  it,  and  shows  that  the  magistrates  have  exceeded  their 
jurisdiction  in  convicting  the  party,  and  any  proceedings  are  taken 
under  it,  the  justices  who  have  ordered  such  proceedings  may  be 
subjected  to  an  action  for  any  act  done  under  them.  See  "  Justices," 
Vol.  III. 

A  justice  of  the  peace  cannot  be  compelled  to  enforce  an  erroneous 
conviction  where  the  error  is  in  matter  of  substance.  Therefore  he 
cannot  be  compelled  to  issue  a  warrant  to  levy  the  penalty  adjudged ; 
for  where  a  ma/ndamus  was  directed  to  a  justice  of  the  peace,  com- 
manding him  to  levy,  or  cause  to  be  levied,  a  certain  penalty,  in  a 
certain  conviction,  against  T.  L.,  the  justice  returned,  "that  the 
defendant  was  convicted  of  the  penalty  before  him,  (setting  forth  the 
manner  and  occasion,)  but  that  the  conviction  was  invalid  in  law,  and 
was  not  a  conviction  of  any  offence  for  which  the  penalty  was  payable, 
or  could  be  legally  levied."  Per  Curiam:  "The  return  to  the  man- 
damus is  good  and  sufficient ;  for  although  when  a  justice  has  once 
fairly  convicted  a  man  he  ought  to  proceed  to  enforce  that  conviction, 
yet  if  it  be  altogether  a  nullity,  the  justice  is  not  bound  to  proceed 
further  in  order  to  subject  himself  to  damages."  It  is,  however, 
otherwise,  if  the  error  be  merely  formal.  (2J.  v.  Bohirhson,  2  Smith, 
274;  Dick.  Sess.  590,  3rd  ed.  See  "Justices,"  Vol.  III.)  And  the 
court  will  inquire  into  the  validity  of  an  order  of  justices  before 
granting  a  rule  under  the  11  &  12  Vict.  c.  44,  s.  5,  to  compel  them  to 
issue  a  distress  warrant  to  enforce  it,  and  wiU  refuse  a  rule  for  that 
purpose  if  the  order  appear  to  be  invalid.  {Paley,  5  ed.  463 ;  Beg.  v. 
Collim,  21  L.  J.  M.  C.  73 ;  Beg.  v.  Browne,  13  Q.  B.  654;  Beg.  v.  Dunn, 
7  E.SB.  221  ;  26  L.  J.  M.  G.  74.) 

As  to  resisting  a  conviction  by  appeal  or  writ  of  habeas  corpus  or 
certiorari,  see  "Appeal,"  " Certiora/ri,"  ante;  and  "Habeas  Corpus" 
Vol.  II. 

Enforci/ng  Conviction^ — As  to  the  mode  of  enforcing  the  conviction 
by  commitment,  see  ante,  "  Commitment  in  Execution ;"  by  distress,  see 
"  Warrant,'  Vol.  V. ;  see  also  titles  "Fines,"  Vol.  II. ;  "Becogmsance," 
Vol.  V. 

If  on  the  removal  of  a  conviction  by  certiorari  into  the  Court  of 
Queen's  Bench,  that  court  find  they  have  not  power  to  award  an 
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execution  sufficient  to  enforce  the  payment  of  the  penalty,  the  court 

will  award  a  ^rocede»!^o.     (iJ.  v.  JVeOT^ie,  2  5.  (£•  ^d,  299.)  

Upon  the  return  to  a  writ  of  habeas  corpus  issuing  out  of  the  Court 
of  Exchequer,  as  there  is  no  other  mode  of  bringing  the  conviction 
before  the  court,  it  is  sufficient  to  produce  it,  verified  by  affidavit ;  and 
according  to  the  practice  of  that  court,  if  the  affidavit  was  sworn 
before  a  commissioner,  he  ought  to  certify  that  the  exhibit  annexed 
was  the  document  referred  to  in  the  affidavit.  (In  Be  Allison,  10  Mxch. 
561). 

Liability  of  Justices,  cfco.]— As  to  the   liability  of  magistrates   and   liability  of 
officers,   see  ante,  "Constables;"  "Justices,"  Vol.  II.     And  as  to  how   magistrates, 
far  the  conviction  will  protect  them,  see  "  Evidence,"  Vol.  II. 


Sic. 


VIII.  jFmm, 

[The  following  forms  are  given  in  Jervis'  Act  (U  &  12  Vict.  c.  43).] 


tomt.\      To  A.  B.,  of 


,  labourer. 


(1.)  Summons  to 


WHEREAS  information  hath  this  dayheen  laid  {ov  complaint  hath  this  day  J™n  M^mferma- 
heen  made]  before  the  imdersigned,  [one]  of  her  Majesty's  justices  of  the  peace  in  tion  or  complaint. 
and  for  the  said  [county']  of  ,  for  that  you  [here  state  shortly  the 

matter  of  the  information  or  complaint] :  These  are  therefore  to  command  you 
in  her  Majesty's  na/ine,  to  he  and  appear  on  ,  at  o'clock 

in  the  forenoon,  at  ,  before  such  justices  of  the  peace  for  said  county 

as  may  then  be  there,  to  answer  to  the  said  information  [or  complaint^,  and  to  be 
fwther  deaZt  with  according  to  law. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year 

of  our  Lord  ,  at  ,  in  the  ^county]  aforesaid. 

J.  S.  (L.  s.) 


to  wit  f     ^°  ^'  ^''  ^f  '  *"  "'^  ^^^  [county]  of 

WHEREAS  information  was  laid  [or  complaint  was  made]  before  the  under- 
signed, [one]  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said  [county]  of 
,  for  that  [tfcc,  as  in  the  summons]  ;  and  it  liath  been  raade  to  appear  to 
me  upon,  [oath]  that  you  are  likely  to  give  material  evidence  on  behalf  of  the  [fyrose- 
cutor,  or  complaint,  or  defenda/nt]  in  this  behalf :  These  are  therefore  to  require 
you  to  be  and  appear  on  ,  at  o'clock  in  the  forenoon,  at  , 

before  such  justices  of  the  peace  for  the  said  county  as  may  then  be  there,  to  testify 
what  you  shall  know  concerning  the  matter  of  the  said  information  [or  complaint]. 

Given  under  my  hand  and  seal  this  day  of  ,  in  the  year 

of  our  Lord  ,  at  ,in  the  [county]  aforesaid. 

J.  S.  (l.  s.) 


(2.)  Summons  to 
a  witness. 


7      SE  it  remembered,  that  on  the  day  of  ,  in  the 

to  wit.  J  year  of  our  Lord  ,  at  in  the  sadd  [county],  A.  B. 

is  cowvicted  before  the  undersigned,  [one]  of  her  Majesty's  justices  of  the  peace  for 
the  said  county,  for  that  he  the  said  A.  B.  [&c.,  stating  the  offence  and  the  time 
and  place  when  and  where  committed],  and  I  adjudge  the  said  A.  B.  for  his 
said  offence  to  forfeit  and  pay  the  sum  of  [stating  the  penalty  and  also  the  com- 
pensation, if  any]  to  be  paid  and  applied  according  to  law,  and  also  to  pay  to 
the  said  C.  D.  the  sum  of  £  for  his  costs  in  this  behalf;  and  if  the  said 

several  sums  be  not  paid  forthwith  [or  on  or  before  next]  ,*  /  order  that 

the  same  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  tJie  said  A.  B., 
and  in  default  of  sufficient  distress,*  I  adjudge  the  said  A.  B.  to  be  invprisoned  in 
the  [house  of  connection]  at  in  the  said  county  [there  to  be  kept  to  hard 

labour]  for  the  space  of  days  unless  the  said  several  sums  and  all 


(3.)  Conviction 
for  a  penalty  to 
be  levied  by 
distress,  and  in 
default  of  suifi- 
cient  distress, 
imiirfeonment. 
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8.  Forms. 


(Konbtction. 


[b,  VIII. 


costs  and  charges  of  the  said  distress  [and  of  the  commitment  and  conveying  of 
the  said  A.  B.  to  the  said  house  of  correction]  shall  he  sooner  paid. 

Given  under  my  hand  and  seal  the  day  and  year  first  cAove  mentioned,  at 
in  the  [covmty']  aforesaid. 

J.  S.  (L.  S.) 

Or  where  the  issuing  of  a  distress  warrant  would  be  ruinous  to  the  defendant 
or  his  family,  or  it  appears  that  he  has  no  goods  whereon  to  levy  a  distress, 
then  instead  of  the  words  between  the  asterisks,  say,  tJien  inasmuch  as  it  hath 
now  heen  made  to  appewr  to  me  [that  the  issuing  of  a  warrant  of  distress  in  this 
hehalf  would  he  ruinous  to  the  said  A.  B.  and  his  family,  or  that  the  said  A,  B. 
hath  no  goods  m-  chattels  whereon  to  levy  the  said  sums  hy  distressl  I  adjudge,  &c., 
as  above  to  the  end. 


(4.)  Conviction 
for  a  penalty, 
and  in  default 
of  payment, 
imprisonment. 


!*.|; 


BE  it  rememiered,  that  on  the  day  of  ,  in  the 

to  wit.  J  year  of  our  Lord  ,  at  ,in  the  said  [county]  A .  B. 

is  convicted  before  the  undersigned,  [one]  of  her  Majesty's  justices  of  the  peace  for 
the  said  county,  for  that  [he,  the  said  A.  B.,  &c.,  stating  the  offence,  and  the 
time  and  place  when  and  where  it  was  committed]  j  amd  I  adjudge  the  said 
A.  B.,for  the  said  offence,  to  forfeit  and  pay  the  sum  of  [stating  the 

penalty,  and  the  compensation,  if  any],  to  he  paid  and  applied  according  to 
law,  and  also  to  pay  to  the  said  G.  D.  the  sum  of  ,  for  his  costs  in 

this  helutlf;  amd  if  the  said  several  sums  he  not  paid  forthwith  [or  on  or  hefore 
next],  I  adjudge  the  said  A.  B.to  he  imprisoned  in  tlie  [house  qf  cor- 
rection] at  ,  in  ike  said  [county],  [and  there  to  he  kept  to  lia/rd  udxmr] 
for  the  space  of  ,  unless  the  said  several  sums  [and  the  costs  and 
charges  {^conveying  the  said  A.  B.to  the  said  house  of  correction]  shall  he 
sooner  paid. 

Given  under  my  hand  and  seal  the  day  and  year  fivst  above  mentioned,  at 
in  the  [county]  aforesaid. 

J.  S.  (l.  s.) 


prisonment,  &c. 


(5.)  Comrtction        . }      BE  it  rememhered,  that  on  the  day  of  ,  in  the 

wlien  the  punish-   to  loit.  i  yea/r  of  our  Lord  ,  in  the  said  [county].  A:  B.  is  con- 

mentis  by  im-  ^^(^^  hefore  the  undersigned,  [one]  of  her  Majesty's  justices  of  the  peace  for 
the  sqid  county,  for  that  [he  the  said  A.  B.,  &c.,  stating  the  offence,  and  the 
time  and  place  when  and  where  committed],  and  I  adjudge  the  said  A.  B., 
for  his  said  offence  to  he  imprisoned  in  the  [house  of  correction]  at  , 

in  the  said  [county],  [and  there  kept  to  hard  labour]  for  the  space  of  ; 

and  I  also  adjudge  the  said  A.  B.  to  pay  to  the  said  G.  D.  the  sum  of  , 

for  his  costs  in  this  behalf;  and  if  the  said  sum  for  costs  he  not  paid  forthwith  [or 
on  or  before  next],  then  I  order  that  the  said  sum  he  levied  hy  distress 

and  sale  of  the  goods  and  chattels  of  the  said  A.  B.  ;  and  in  default  of  sufficient 
distress  in  that  behalf  I  adjudge  the  said  A.  B.to  be  imprisoned  in  the  house  of 
correction  [and  there  kept  to  hard  labour]  for  the  space  of  ,  to  com- 

mence at  and  from  the  termination  of  his  imprisonment  aforesaid,  unless  the  sum 
for  costs  shall  he  sooner  paid. 

Given  under  my  hand  and  seal  the  day  and  year  first  above  mentioned,  at 
in  the  [county]  aforesaid. 

J.  S.  (i.  s.) 


(6.)  The  like,  [Proceed  as  directed  in  the  forms,  supra,  and  state  the  adjudication  thus]: 

where  the  penalty   fjg  (declare  and  adjudge  that  the  said  C.  D.  hath  forfeited  for  his  said  offence  the 
is  mitigated.  ^^^  ^j  f^  j^  paid  and  applied  according  to  law,  according  to  the  form 

of  the  statute  in  such  case  made  and  provided.  And  I,  the  said  justice,  [or  we  the 
said  justices,]  seeing  cause  to  mitigate  [or  lessen]  the  said  penalty,  do  at  the  request 
of  the  said  G.  D.  according  to  the  statute,  mitigate  and  lessen  the  same  to  the  sum 
of  over  and  above  the  reasonable  costs  and  charges  of  the  said  A.  B.hy 

him  laid  out  and  expended  in  and  about  the  prosecution  in  this  behalf,  to  he  paid 
and  applied  according  to  law,  and  which  costs  and  cliarges  of  the  said  A .  B.  the 
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informer,  I  [or  we]  do  allow,  assess,  and  adjudge  to  Mm,  at  the  sum  of  Copyright. 

of  like  lawful  money,  according  to  the  statute  in  that  case  made  ami  provided,  <&c.,    

amd  if  the  said  several  sums,  die,  conclude  aa  in  the  forms,  supi-a, 


©o^psttgfit* 


[5  &  6  Vict.  0.  45 ;  5  &  6  Vict.  c.  100  ;  13  &  14  Vict.  c.  104;  21  &  22  Vict, 
c.  70 ;  24  &  25  Vict.  c.  73.] 

X>Y  5  &  6  Vict.  c.  s.  45,  (an  Act  to  amend  the  Law  of  Copyrights,)  the 
former  Acts  are  repealed  ;  and  it  is  enacted,  (so  far  as  anything 
contained  therein  relates  to  the  office  of  a  justice  of  the  peace,)  by 
sect.  2,  "  That  in  the  construction  of  this  Act  the  word  '  book '  shall  be 
construed  to  mean  and  include  every  volume,  part  or  division  of  a 
volume,  pamphlet,  sheet,  of  letter -press,  sheet  of  music,  map,  chart  or 
plan  separately  published ;  that  the  words  '  dramatic  piece '  shall  be 
construed  to  mean  and  include  every  tragedy,  comedy,  play,  opera,  farce, 
or  other  scenic,  musical,  or  dramatic  entertainment ;  that  the  word 
'copyright'  shall  be  construed  to  mean  the  sole  and  exclusive  liberty 
of  printing  or  otherwise  multiplying  copies  of  any  subject  to  which  the 
said  word  is  herein  applied ;  that  the  word  'assigns'  shall  be  construed 
to  mean  and  include  every  person  in  whom  the  interest  of  an  author 
in  copyright  shall  be  vested,  whether  derived  from  such  anthor  before 
or  after  the  publication  of  any  book,  and  whether  acquired  by  sale,  gift, 
bequest,  or  by  operation  of  law,  or  otherwise  ;  that  the  words  '  British 
Dominions '  shall  be  construed  to  mean  and  include  all  parts  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  the  Islands  of  Jersey 
and  Guernsey,  all  parts  of  the  East  and  West  Indies,  and  all  the 
colonies,  settlements,  and  possessions  of  the  Crown  which  now  are  or 
hereafter  may  be  acquired." 

Sect.  3.  "  That  the  copyright  in  every  book  which  shall  after  the 
passing  of  this  Act  be  published  in  the  lifetime  of  its  author  shall  endure 
for  the  natural  life  of  such  author,  and  for  the  further  term  of  seven 
years,  commencing  at  the  time  of  his  death,  and  shall  be  the  property 
of  such  author  and  his  assigns  :  provided  always,  that  if  the  said  term 
of  seven  years  shall  expire  before  the  end  of  forty-two  years  from  the 
first  publication  of  such  book,  the  copyright  shall  in  that  case  endure 
for  such  period  of  forty-two  years  ;  and  that  the  copyright  in  every 
book  which  shall  be  published  after  the  death  of  its  author  shall  endure 
for  the  term  of  forty -two  years  from  the  first  publication  thereof,  and 
shall  be  the  property  of  the  proprietor  of  the  author's  manuscript  from 
which  such  book  shall  be  first  published,  and  his  assigns." 

Sect.  6.  "  That  a  printed  copy  of  the  whole  of  every  book  which  shall 
be  published  after  the  passing  of  this  Act,  together  with  all  maps,  prints, 
or  other  engravings  belonging  thereto,  finished  and  coloured  in  the  same 
manner  as  the  best  copies  of  the  same  shall  be  published,  and  also  of 
any  second  or  subsequent  edition  which  shall  be  so  published  with  any 
additions  or  alterations,  whether  the  same  shall  be  in  letter-press,  or  in 
the  maps,  prints,  or  other  engravings  belonging  thereto,  and  whether 
the  first  edition  of  such  book  shall  have  been  published  before  or  after 
the  passing  of  this  Act,  and  also  of  any  second  or  subsequent  edition  of 
every  book  of  which  the  first  or  some  preceding  edition  shall  not  have 
been  delivered  for  the  use  of  the  British  Museum,  bound,  sewed,  or 
stitched  together,  and  upon  the  best  paper  on  which  the  same  shall  be 
printed,  shall,  within  one  calendar  month  after  the  day  on  which  any 
such  book  shall  first  be  sold,  published,  or  ofifered  for  sale  within  the  bills 
of  mortality,  or  within  three  calendar  months  if  the  same  shall  first  be 


Interpretation  of 
Act. 


Endurance  of 
term  of  copyright 
in  any  book 
hereafter  to  he 
published  in  the 
lifetime  of  the 
author ; 


if  published 
after  the  author's 
death. 


Copies  of  books 
published  after 
the  passing  of 
this  Act,  and  of 
all  subsequent 
editions,  to  be 
delivered  within 
certain  times  at 
the  British 
Museum. 
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Copyright. 


Mode  of  deliver- 
ug  at  the  British 
Museum. 


A  copy  of  every 
book  to  be 
delivered  witliin 
a  month  after 
demand  to  the 
officer  of  the 
Stationers*  Com- 
pany, for  the 
following  li- 
braries: the 
Bodleian  at 
Oxford,  the  Pub- 
lic Library  at 
Cambridge,  the 
I'aculty  of 
Advocates  at 
Edinburgh,  and 
that  of  Trinity 
College,  Dublin. 


Publishers  may 
deliver  the 
copies  to  the 
libraries,  instead 
of  at  the  Sta- 
tioners' Company. 


Penalty  for 
default  in  deliver- 
ing copies  for 
the  use  of  the 
libraries. 


Book  of  registry 
to  be  kept  at 
Stationers'  Hall. 


sold,  published,  or  offered  for  sale  in  any  other  part  of  the  United  King- 
dom, or  within  twelve  calendar  months  after  the  same  shall  first  be  sold, 
published,  or  offered  for  sale  in  any  other  part  of  the  British  dominions, 
be  delivered,  on  behalf  of  the  publisher  thereof,  at  the  British"  Museum." 

Sect.  7.  "That  every  copy  of  any  book  which  under  the  provisions  of 
this  Act  ought  to  be  delivered  as  aforesaid  shall  be  delivered  at  the 
British  Museum  between  the  hours  of  ten  in  the  forenoon  and  four  in 
the  afternoon  on  any  day  except  Sunday,  Ash  Wednesday,  Good  Friday, 
and  Christmas  Day,  to  one  of  the  officers  of  the  said  Museum,  or  to  some 
person  authorized  by  the  trustees  of  the  said  Museum  to  receive  the 
same,  and  such  oificer  or  other  person  receiving  such  copy  is  hereby 
required  to  give  a  receipt  in  writing  for  the  same,  and  such  delivery 
shall  to  all  intents  and  purposes  be  deemed  to  be  good  and  sufiScient 
delivery  under  the  provisions  of  this  Act." 

Sect.  8.  "  That  a  copy  of  the  whole  of  every  book,  and  of  any  second 
or  subsequent  edition  of  every  book  containing  additions  and  altera- 
tions, together  with  all  maps  and  prints  belonging  thereto,  which  after 
the  passing  of  this  Act  shall  be  published,  shall,  on  demand  thereof  in 
writing,  left  at  the  place  of  abode  of  the  publisher  thereof  at  any  time 
within  twelve  months  next  after  the  publication  thereof,  under  the 
hand  of  the  officer  of  the  company  of  stationers  who  shall  from  time 
to  time  be  appointed  by  the  said  company  for  the  purposes  of  this  Act, 
or  under  the  hand  of  any  other  person  thereto  authorized  by  the  persons 
or  bodies  politic  and  corporate,  proprietors  and  managers  of  the  libraries 
following,  (videlicet^  the  Bodleian  Iiibrary  at  Oxford,  the  Public 
Library  at  Cambridge,  the  Library  of  the  Faculty  of  Advocates  at 
Edinburgh,  the  Library  of  the  College  of  the  Holy  and  Undivided 
Trinity  of  Queen  Elizabeth  near  Dublin,  be  delivered,  upon  the  paper 
of  which  the  largest  number  of  copies  of  such  book  or  edition  shall  be 
printed  for  sale  by  the  publisher  thereof  repeotively,  within  one  month 
after  demand  made  thereof  in  writing  as  aforesaid,  to  the  said  officer  of 
the  said  company  of  stationers  for  the  time  being,  which  copies  the  said 
officer  shall  and  he  is  hereby  required  to  receive  at  the  hall  of  the  said 
company,  for  the  use  of  the  library  for  which  such  demand  shall  be 
made  within  such  twelve  months  as  aforesaid ;  and  the  said  officer  is 
hereby  required  to  give  a  receipt  in  writing  for  the  same,  and  within 
one  month  after  any  such  book  shall  be  so  delivered  to  him  as  aforesaid 
to  deliver  the  same  for  the  use  of  such  library." 

Sect.  9.  "  That  if  any  publisher  shall  be  desirous  of  delivering  the 
copy  of  such  book  as  shall  be  demanded  on  behalf  of  any  of  the  said 
libraries  at  such  library,  it  shall  be  lawful  for  him  to  deliver  the  same 
at  such  library,  free  of  expense,  to  such  librarian  or  other  person 
authorized  to  receive  the  same  (who  is  hereby  required  in  such  case  to 
receive  and  give  a  receipt  in  writing  for  the  same),  and  such  delivery 
shall  to  all  intents  and  purposes  of  this  Act  be  held  as  equivalent  to  a 
delivery  to  the  said  officer  of  the  Stationers'  Company." 

Sect.  10.  "  That  if  any  publisher  of  any  such  book,  or  of  any  second 
or  subsequent  edition  of  any  such  book,  shall  neglect  to  deliver  the 
same,  pursuant  to  this  Act,  he  shall  for  every  such  default  forfeit, 
besides  the  value  of  such  copy  of  such  book  or  edition  which  he  ought 
to  have  delivered,  a  sum  not  exceeding  five  pounds,  to  be  recovered  by 
the  librarian  or  other  officer  (properly  authorized)  of  the  library  for  the 
use  whereof  such  copy  should  have  been  delivered,  in  a  summary  way, 
on  conviction  before  two  justices  of  the  peace  for  the  county  or  place 
where  the  publisher  making  default  shall  reside,  or  by  action  of  debt 
or  other  proceeding  of  the  like  nature,  at  the  suit  of  such  librarian  or 
other  officer,  in  any  court  of  record  in  the  United  Kingdom,  in  which 
action,  if  the  plaintiff  shall  obtain  a  verdict,  he  shall  recover  his  costs 
reasonably  incurred,  to  be  taxed  as  between  attorney  and  client." 

Sect.  11.  "  That  a  book  of  registry,  wherein  may  be  registered,  as 
hereinafter  enacted,  the  proprietorship  in  the  copyright  of  books,  and 


kssignments  thereof,  and  in  dramatic  and  musical  pieces,  whetlier  in 
manuscript  or  otherwise,  and  licenses  affecting  such  copyright,  shall  be 
kept  at  the  Hall  of  the  Stationers'  Company,  by  the  officer  appointed  by 
the  said  company  for  the  purposes  of  this  Act,  and  shall  at  all  con- 
venient times  be  open  to  the  inspection  of  any  person,  on  payment  pf 
one  shilling  for  every  entry  which  shall  be  searched  for  or  inspected  in 
the  said  book ;  and  that  such  officer  shall,  whenever  thereunto  reason- 
ably required,  give  a  copy  of  any  entry  in  such  book,  certified  under 
his  hand,  and  impressed  with  the  stamp  of  the  said  company,  to  be 
provided  by  them  for  that  purpose,  and  which  they  are  hereby  required 
to  provide,  to  any  person  requiring  the  same,  on  payment  to  him  of  the 
sum  of  five  shillings ;  and  such  copies  so  certified  and  impressed  shall 
be  received  in  evidence  in  all  courts,  and  in  all  summary  proceedings, 
and  shall  be  prvmA  facie  proof  of  the  proprietorship  or  assignment  of 
copyright  or  license  as  therein  expressed,  but  subject  to  be  rebutted  by 
other  evidence,  and  in  the  case  of  dramatic  or  musical  pieces  shall  be 
primd  facie  proof  of  the  right  of  representation  or  performance,  sub- 
ject to  be  rebutted  as  aforesaid." 

Sect.  12.  "That  if  any  person  shall  wilfully  make  or  cause  to  be 
made  any  false  entry  in  the  registry  book  of  the  Stationers'  Company, 
or  shall  wilfully  produce  or  cause  to  be  tendered  in  evidence  any  paper 
falsely  purporting  to  be  a  copy  of  any  entry  in  the  said  book,  he  shall 
be  guilty  of  an  indictable  misdemeanour,  and  shall  be  punished  ac- 
cordingly." 

Sect.  17.  "That  after  the  passing  of  this  Act  it  shall  not  be  lawful  for 
any  person,  not  being  the  proprietor  of  the  copyright,  or  some  person 
authorized  by  him,  to  import  into  any  part  of  the  United  Kingdom,  or 
into  any  other  part  of  the  British  dominions,  for  sale  or  hire,  any  printed 
book  first  composed  or  written  or  printed  and  published  in  any  part  of 
the  said  United  Kingdom,  wherein  there  shall  be  copyright,  and  re- 
printed in  any  country  or  place  whatsoever  out  of  the  British  do- 
minions ;  and  if  any  person,  not  being  such  proprietor  or  person  au- 
thorized as  afoi'esaid,  sliall  import  or  bring,  or  cause  to  be  imported  or 
brought,  for  sale  or  hire,  any  such  printed  book,  into  any  part  of  the 
British  dominions,  contrary  to  the  true  intent  and  meaning  of  this  Act, 
or  shall  knowingly  sell,  publish,  or  expose  to  sale  or  let  to  hire,  or  have 
in  his  possession  for  sale  or  hire,  any  such  book,  then  every  such  book 
shall  be  forfeited,  and  shall  be  seized  by  any  officer  of  customs  or 
excise,  and  the  same  shall  be  destroyed  by  such  officer;  and  every 
person  so  offending,  being  duly  convicted  thereof  before  two  justices  of 
the  peace  for  the  county  or  place  in  which  such  book  shall  be  found, 
shall  also  for  every  such  offence  forfeit  the  sum  of  ten  pounds,  and 
double  the  value  of  every  copy  of  such  book  which  he  shall  so  import 
or  cause  to  be  imported  into  any  part  of  the  British  dominions,  or  shall 
knowingly  sell,  publish,  or  expose  to  sale  or  let  to  hire,  or  shall  cause  to 
be  sold,  published,  or  exposed  to  sale  or  let  to  hire,  or  shall  have  in  his 
possession  for  sale  or  hire,  contrary  to  the  true  intent  and  meaning  of 
this  Act,  five  pounds  to  the  use  of  such  officer  of  customs  or  excise, 
and  the  remainder  of  the  penalty  to  the  use  of  the  proprietor  of  the 
copyright  in  such  book." 

Sect.  24.  "  That  no  proprietor  of  copyright  in  any  book  which  shall 
be  first  published  after  the  passing  of  this  Act  shall  maintain  any  ac- 
tion or  suit,  at  law  or  in  equity,  or  any  summary  proceeding,  in  respect 
of  any  infringement  of  such  copyright,  unless  he  shall,  before  com- 
mencing such  action,  suit,  or  proceeding,  have  caused  an  entry  to  be 
made,  in  the  book  of  registry  of  the  Stationers'  Company  of  such  book, 
pursuant  to  this  Act:  provided  always,  that  the  omission  to  make 
such  entry  shall  not  affect  the  copyright  in  any  book,  but  only  the 
right  to  sue  or  proceed  in  respect  of  the  infringement  thereof  as 
aforesaid  :  provided  also,  that  nothing  herein  contained  shall  prejudice 
the  remedies  which  the  proprietor  of  the  sole  liberty  of  representing 
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any  dramatic  piece  shall  have  by  virtue  of  the  Act  passed  in  the  third 
year  of  the  reign  of  His  late  Majesty  King  William  the  Fourth,  to 
amend  the  laws  relating  to  dramatic  literary  property,  or  of  this  Act, 
although  no  entry  shall  be  made  in  the  book  of  registry  aforesaicf." 

Sect.  26.  "And  be  it  enacted,  that  if  any  action  or  suit  shall  be  com- 
menced or  brought  against  any  person  or  persons  whomsoever  for 
doing  or  causing  to  be  done  anything  in  pursuance  of  this  Act,  the  de- 
fendant or  defendants  in  such  action  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence ;  and  if  upon  such  action  a  verdict 
shall  be  given  for  the  defendant,  or  the  plaintiff  shall  become  non- 
suited, or  discontinue  his  action,  then  the  defendant  shall  have  and 
recover  his  full  costs,  for  which  he  shall  have  the  same  remedy  as  a 
defendant  in  any  case  by  law  hath ;  and  that  all  actions,  suits,  bills, 
indictments,  or  informations  for  any  offence  that  shall  be  committed 
against  this  Act  shall  be  brought,  sued,  and  commenced  within  twelve 
calendar  months  next  after  such  offence  committed,  or  else  the  same 
shall  be  void  and  of  none  effect  ;  provided  that  such  limitation  of  time 
shall  not  extend  or  be  construed  to  extend  to  any  actions,  suits,  or 
other  proceedings  which  under  the  authority  of  this  Act  shall  or  may 
be  brought,  sued,  or  commenced  for  or  in  respect  of  any  copies  of  books 
to  be  delivered  for  the  use  of  the  British  Museum,  or  of  any  one  of  the 
four  libraries  hereinbefore  mentioned." 

Sect.  27.  "  Provided  always,  and  be  it  enacted,  that  nothing  in  this 
Act  contained  shall  affect  or  alter  the  rights  of  the  two  universities  of 
Oxford  and  Cambridge,  the  colleges  or  houses  of  learning  within  the 
same,  the  four  universities  in  Scotland,  the  College  of  the  Holy  and 
Undivided  Trinity  of  Queen  Elizabeth,  near  Dublin,  and  the  several 
colleges  of  Eton,  "Westminster,  and  Winchester,  in  the  copyrights 
heretofore  and  now  vested  or  hereafter  to  be  vested  in  such  uni- 
versities and  colleges  respectively,  anything  to  the  contrary  herein 
contained  notwithstanding." 

The  7  &  8  Vict.  c.  12,  and  15  &  16  Vict.  c.  12  apply  certain  of  the 
provisions  of  the  Copyright  Acts  to  foreign  productions. 

By  the  5  &  6  Vict.  c.  100,  intituled  "An  Act  to  consolidate  and 
amend  the  Laws  relating  to  the  Copyright  of  Designs  for  ornamenting 
Articles  of  Manufacture,"  (10th  August,  1842,)  reciting  that  "by  the 
several  Acts  mentioned  in  the  schedule  (A.)  to  this  Act  annexed,  there 
was  granted,  in  respect  of  the  woven  fabrics  therein  mentioned,  the 
sole  right  to  use  any  new  and  original  pattern  for  printing  the  same 
during  the  period  of  three  calendar  months :  and  that  by  the  Act  men- 
tioned in  the  schedule  (B.)  to  this  Act  annexed,  there  was  granted  in 
respect  of  all  articles,  except  lace,  and  except  the  articles  within  the 
meaning  of  the  Acts  hereinbefore  referred  to,  the  sole  right  of  using 
any  new  and  original  design,  for  certain  purposes,  during  the  respec- 
tive periods  therein  mentioned  :  but  forasmuch  as  the  protection 
afforded  by  the  said  Acts  in  respect  of  the  application  of  designs  to 
certain  articles  of  manufacture  is  insufficient,  it  is  expedient  to  extend 
the  same,  but  upon  the  conditions  hereinafter  expressed :  now,  for  that 
purpose,  and  for  the  purpose  of  consolidating  the  provisions  of  the  said 
Acta,"  it  is  enacted,  "  that  this  Act  shall  come  into  operation  on  the 
first  day  of  September,  one  thousand  eight  hundred  and  forty-two,  and 
that  thereupon  all  the  said  Acts  mentioned  in  the  said  schedules  (A.) 
and  (B.)  to  this  Act  annexed  shall  be  and  they  are  hereby  repealed." 

Sect.  2  provides  and  enacts,  "  That  notwithstanding  such  repeal  of 
the  said  Acts,  every  copj'right  in  force  under  the  same  shall  continue 
in  force  till  the  expiration  of  such  copyright ;  and  with  regard  to  all 
offences  or  injuries  committed  against  any  such  copyright  before  this 
Act  shall  come  into  operation,  every  penalty  imposed  and  every  remedy 
given  by  the  said  Acts,  in  relation  to  any  such  offence  or  injury,  shall 
be  applicable  as  if  such  Acts  had  not  been  repealed  ;  but  with  regard 
to  such  offences  or  injuries  committed  against  any  such  copyright  after 


this  Act  shall  come  into  operation,  every  penalty  imposed  and  every      Copyright. 
remedy  given  by  this  Act  in  relation  to  any  such  offence  or  injury  shall 
be  applicable  as  if  such  copyright  had  been  conferred  by  this  Act." 

Sect.  3.  "  And  with  regard  to  any  new  and  original  design,  (except  Grant  of  copy- 
for  sculpture  and  other  things  within  the  provisions  of  the  several  "''S'''- 
Acts  mentioned  in  the  schedule  (C.)  to  this  Act  annexed,)  whether  such 
design  be  applicable  to  the  ornamenting  of  any  article  of  manufacture 
or  of  any  substance,  artificial  or  natural,  or  partly  artificial  and  partly 
natural,  and  that  whether  such  design  be  so  applicable  for  the  pattern, 
or  for  the  shape  or  configuration,  or  for  the  ornament  thereof,  or  for  any 
two  or  more  of  such  purposes,  and  by  whatever  means  such  design 
may  be  so  applicable,  whether  by  printing  or  by  painting,  or  by  em- 
broidery, or  by  weaving,  or  by  sewing,  or  by  modelling,  or  by  casting, 
or  by  embossing,  or  by  engraving,  or  by  staining,  or  by  any  other 
means  whatsoever,  manual,  mechanical,  or  chemical,  separate,  or  com- 
bined ;  be  it  enacted,  that  the  proprietor  of  everj'  such  design,  not  pre- 
viously published  either  within  the  United  Kingdom  of  Great  Britain 
and  Ireland,  or  elsewhere,  shall  have  the  sole  right  to  apply  the  same 
to  any  articles  of  manufacture,  or  to  any  such  substances  as  aforesaid, 
provided  the  same  be  done  within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  (or  elsewhere,  24  &  25  Vict.  c.  73,  post,  1182,) 
whether  the  inventor  or  proprietor  be  or  be  not  a  subject  of  Her  Ma- 
jesty, {Ibid.,)  for  the  respective  terms  hereinafter  mentioned,  such  re- 
spective terms  to  be  computed  from  the  time  of  such  design  being 
registered  according  to  this  Act :  (that  is  to  say :) 

"In  respect  of  the  application  of  any  such  design  to  ornamenting 
any  article  of  manufacture  contained  in  the  first,  second,  third, 
fourth,  fifth,  sixth,  eighth,  or  eleventh  of  the  classes  following,  for 
the  term  of  three  years : 
"  In  respect  of  the  application  of  any  such  design  to  ornamenting 
any  article  of  manufacture  contained  in  the  seventh,  ninth,  or 
tenth  of  the  classes  following,  for  the  term  of  nine  calendar 
months :  (the  term  as  to  the  tenth  class  extended  to  three  years  by 
21  and  22  Vict.  c.  70,  post,  1181:) 
"  In  respect  of  the  application  of  any  such  design  to  ornamenting  any 
article  of  manufacture  or  substance  contained  in  the  twelfth  or 
thirteenth  of  the  classes  following,  for  the  term  of  twelve  calendar 
months : 

"Class  1. — Articles  of  manufacture  composed  wholly  or  chiefly 

of  any  metal  or  mixed  metals : 
"  Class  2. — Articles  of  manufacture  composed  wholly  or  chiefly 

of  wood: 
"  Class  3. — Articles  of  manufacture  composed  wholly  or  chiefly 

of  glass ; 
"  Class  4. — Articles  of  manufacture  composed  wholly  or  chiefly 

of  earthenware: 
"  Class  5. — Paper  hangings : 
"Class  6. — Carpets: 

"  Class  7. — Shawls,  if  the  design  be  applied  solely  by  printing, 
or  by  any  other  process  by  which  colours  are  or  may  hereafter 
be  produced  upon  tissue  or  textile  fabrics : 
"  Class  8. — Shawls  not  comprised  in  class  7 : 
"  Class  9. — Yam,  thread,  or  warp,  if  the  design  be  applied  by 
printing  or  by  any  other  process  by  which  colours  are  or  may 
hereafter  be  produced : 
"  Class  10. — Woven  fabrics,  composed  of  linen,  cotton,   wool, 
silk,  or  hair,  or  of  any  two  or  more  of  such  materials,  if  the 
design  be  applied  by  printing,  or  by  any  other  process  by 
which  colours  are  or  may  hereafter  be  produced  upon  tissue  or 
textile  fabrics;  excepting  the  articles  included  in  class  11 : 
"Class  11. — "Woven  fabrics,  composed  of  linen,  cotton,   wool, 
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silk,  or  hair,  or  of  any  two  or  more  of  such  materials,  if  the 
design  be  applied  by  printing,  or  by  any  other  process  by 
which  colours  are  or  may  hereafter  be  produced  upon  tissue 
or  textOe  fabrics,  such  woven  fabrics  being  or  coming  within 
the  description  technically  called  furnitures,  and  the  repeat  of 
the  design  whereof  shall  be  more  than  twelve  inches  by  eight 
inches : 
"  Class  12. — "Woven  fabrics,  not  comprised  in  any  preceding 

class: 
"  Class  13. — Lace,  and  any  article  of  manufacture  or  substance 
not  comprised  in  any  preceding  class." 
Sect.  4  provides  and  enacts,  "That  no  person  shall  be  entitled  to  the 
benefit  of  this  -Act,  with  regard  to  any  design  in  respect  of  the  appli- 
cation thereof  to  ornamenting  any  article  of  manufacture,  or  any  such 
substance,  unless  such  design  have  before  publication  thereof  been 
registered  according  to  this  Act,  and  unless  at  the  time  of  such  regis- 
tration such  design  have  been  registei-ed  in  respect  of  the  application 
thereof  to  some  or  one  of  the  articles  of  manufacture  or  substance 
comprised  in  the  above-mentioned  classes,  by  specifying  the  number  of 
the  class  in  respect  of  which  such  registration  is  made,  and  unless  the 
name  of  such  person  shall  be  registered  according  to  this  Act  as  a  pro- 
prietor of  such  design,  and  unless  after  publication  of  such  design 
every  such  article  of  manufacture,  or  such  substance  to  which  the  same 
shall  be  so  applied,  published  by  him,  hath  thereon,  if  the  article  of 
manufacture  be  a  woven  fabric  for  printing,  at  one  end  thereof,  or,  if  of 
any  other  kind  or  substance  as  aforesaid,  at  the  end  or  edge  thereof,  or 
other  convenient  place  thereon,  the  letters  'E'','  together  with  such 
number  or  letter,  or  number  and  letter,  and  in  such  form  as  shall  corre- 
spond with  the  date  of  the  registration  of  such  design  according  to  the 
registry  of  designs  in  that  behalf  ;  and  such  marks  may  be  put  on  such 
article  of  manufacture  or  such  substance,  either  by  maiking  the  same  in 
or  on  the  material  itself  of  which  such  article  or  such  substance  shall 
consist,  or  by  attaching  thereto  a  label  containing  such  marks."  (With 
respect  to  class  10,  see  21  &  22  Vict.  c.  70,  s.  4,  post,  1182.) 

Sect.  5.  "  That  the  author  of  any  such  new  and  original  design  shall 
be  considered  the  proprietor  thereof,  unless  he  have  executed  the  work 
on  behalf  of  another  person  for  a  good  or  a  valuable  consideration,  in 
which  ease  such  person  shall  be  considered  the  proprietor,  and  shall  be 
entitled  to  be  registered  in  the  place  of  the  author;  and  every  person 
acquiring  for  a  good  or  a  valuable  consideration  a  new  and  original 
design,  or  the  right  to  apply  the  same  to  ornamenting  auj'  one  or  more 
articles  of  manufacture,  or  any  one  or  more  such  substances  as  afore- 
said, either  exclusively  of  any  other  person  or  otherwise,  and  also 
every  other  person  iipon  whom  the  property  in  such  design  or  such 
right  to  the  application  thereof  shall  devolve,  shall  be  considered  the 
proprietor  of  the  design  in  the  respect  in  which  the  same  may  have 
been  so  acquired,  and  to  that  extent,  but  not  otherwise." 

Sect.  6.  "  That  every  person  purchasing  or  otherwise  acquiring  the 
right  to  the  entire  or  partial  use  of  any  such  design  may  enter  his  title 
in  the  register  hereby  provided,  and  any  writing  purporting  to  be  a 
transfer  of  such  design  and  sigued  by  the  proprietor  thereof  shall  operate 
as  an  effectual  tiansfer ;  and  the  registrar  shall,  on  request,  and  the 
production  of  such  writing,  or  in  the  case  of  acquiring  such  right  by 
any  other  mode  than  that  of  purchase  on  the  production  of  any  evidence 
to  the  satisfaction  of  the  registrar,  insert  the  name  of  the  new  proprietor 
in  the  registrar  ;  and  the  following  may  be  the  form  of  such  transfer, 
and  of  such  request  to  the  registrar  : 

'  Form  of  Transfer,  and  Authority  to  register. 

'  I,  A.  B.,  author  [or  proprietor']  of  design,  No.  ,  having  transferred 

my  right  thereto,  [or,  if  such  transfer  be  partial,]  so  far  as  regards  the  oma- 


menting  of  [describe  the  articles  of  manufacture  or  substances,  or      Copyright. 

the  locality  with  respect  to  which  the  right  is  transferred,]  to  B.  0.  of  , 

do  hereby  authorize  you  to  insert  his  name  on  the  register  of  designs  accordingly,' 

'  Form  of  Request  to  register. 

'I,  B.  0.,  the  person  mentioned  in  the  above  transfer,  do  request  you  to  register 
my  name  and  property  in  the  said  design  as  entitled  [if  to  the  entire  nse]  to  the 
entire  use  of  sueh  design,  [or,  if  to  the  partial  use,]  to  the  partial  use  of  such 
design,  so  far  as  regards  to  application  thereof  [describe  the  articles  of  inanu- 
facture,  or  the  locality  in  relation  to  which  the  right  is  transferred].' 

"  But  if  such  request  to  register  he  made  by  any  person  to  whom  any 
such  design  shall  devolve  otherwise  than  by  transfer,  such  request  may 
be  in  the  following  form : 

'  J,  C.  D.,  in  whom  is  rested  by  [state  bankruptcy  or  otherwise]  the  design, 
No.  ,  [or  if  such  devolution  be  of  a  partial  right,  so  far  as  regards 

■the  application  thereof]  to  [describe  the  articles  of  manufacture  or  substance,  or 
the  locality  in  relation  to  which  the  right  has  devolved].'  " 

Sect.  7.  And  for  preventing  the  piracy  of  registered  -designs,  be  it  piracy  ot  designs, 
enacted,  "  That  during  the  existence  of  any  such  right  to  the  entire  or 
partial  use  of  any  such  design  no  person  shall  either  do  or  cause  to 
be  done  any  of  the  following  acts  with  regard  to  any  articles  of  manu- 
facture, or  substances,  in  respect  of  which  the  copyright  of  such  design 
shall  be  in  force,  without  the  license  or  consent  in  writing  of  the 
registei-ed  proprietor  thereof;  (that  is  to  say,) 

"  No  person  shall  apply  any  such  design,  or  any  fraudulent  imitation 

thereof,  for  the  purpose  of  sale,  to  the  ornamenting  of  any  article 

of  manufacture,  or  any  substance,  artificial  or  naliural,  or  partly 

artificial  and  partly  natural : 

"No    person  shall  publish,  sell  or  expose  for  sale    any  article  of 

manufacture,  or  any  substance,   to    which  such  design,   or  any 

fraudulent  imitation  thereof,  shall   have  been   so    applied,   after 

having  received,  either  vei'bally  or  in  writing,  or  otherwise  from 

any  source  other  than  the  proprietor  of  such  design,  knowledge 

that  his  consent  has  not  been  given  to  such  application,  or  after 

having  been  served  with  or  had  left  at  his  premises  a  written 

notice  signed  by  such  proprietor  or  his  agent  to  the  same  efi'eot." 

See  Bessdl  v.  Wilson,  (1  M.  &  B.  489,  492;  22  L.  J.M.  G.  94,)  where  a 

conviction  for  applying  the  design  to  a  ventilator  is  said  to  have  been 

quashed,  on  the  ground  that  the  design  was  not  within  the  statute. 

By  5  &  6  Vict.  c.  100,  s.  8,  "  That  if  any  person  commit  any  such  act  Eecovei7  of 
he  shall  for  every  offence  forfeit  a  sum  not  less  than  five  pounds  and  Ppnaltiea  lur 
not  exceeding  thirty  pounds  to  the  proprietor  of  the  design  in  respect  '*"^*''^' 
of  whose  right  such  offence  has  been  committed;  and  such  proprietor 
may  recover  such  penalty  as  follows  : 

"In  England,  either  by  an  action  of  debt  or  on  the  case  against  the 
party  offending,  or  by  summary  proceeding  before  two  justices 
having  jurisdiction  where  the  party  offending  resides  ;  and  if  such 
proprietor  proceed  by  such  summary  proceeding,  any  justice  of  the 
peace  acting  for  the  county,  riding,  division,  city  or  borough,  where 
the  party  offending  resides,  and  not  being  concerned  either  in  the 
sale  or  manufacture  of  the  article  of  manufacture,  or  in  the  design 
to  which  such  summarj'  proceeding  relates,  may  issue  a  summons 
requiring  such  party  to  appear  on  a  day  and  at  a  time  and  place  to 
be  named  in  such  summons,  such  time  not  being  less  than  eight 
days  from  the  date  thereof ;  and  evei'y  such  summons  shall  be 
served  on  the  party  offending,  either  in  person  or  at  his  usual  place 
of  abode  ;  and  either  upon  the  appearance  or  upon  the  default  to 
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Copyright.  appear  of  the  party  offending,  any  two  or  more  of  such  justices  may 

proceed  to  the  hearing  of  the  complaint,  and  upon  proof  of  the 

offence,  either  by  the  confession  of  the  party  offending,  or  upon  the 
oath  or  affirmation  of  one  or  more  credible  witnesses,  which  such 
justices  are  hereby  authorized  to  administer,  may  convict  the 
offender  in  a  penalty  of  not  less  than  five  pounds  or  more  than 
thirty  pounds,  as  aforesaid,  for  each  offence,  as  to  such  justices  doth 
seem  iit ;  but  the  aggregate  amount  of  penalties  for  offences  in 
respect  of  any  one  design  committed  by  any  one  person,  up  to  the 
time  at  which  any  of  the  proceedings  herein  mentioned  shall  be 
instituted,  shall  not  exceed  the  sum  of  one  hundred  pounds  ;  and 
if  the  amount  of  such  penalty  or  of  such  penalties,  and  the  costs 
attending  the  conviction,  so  assessed  by  such  justices,  be  not  forth- 
with paid,  the  amount  of  the  penalty  or  of  the  penalties,  and  of  the 
costs,  together  with  the  costs  of  the  distress  and  sale,  shall  be  levied 
by  distress  and  sale  of  the  goods  and  chattels  of  the  offender, 
wherever  the  same  happen  to  be  in  England ;  and  the  justices 
before  whom  the  pai-ty  has  been  convicted,  or,  on  proof  of  the 
conviction,  any  two  justices  acting  for  any  county,  riding,  division, 
city  or  borough  in  England,  where  goods  and  chattels  of  the  person 
offending  happen  to  be,  may  grant  a  warrant  for  such  distress  and 
sale  ;  and  the  overplus,  if  any,  shall  be  returned  to  the  owner  of 
the  goods  and  chattels,  on  demand ;  and  every  information  and 
conviction  which  shall  be  respectively  laid  or  made  in  such  sum- 
mary proceeding  before  two  justices  under  this  Act,  may  be  drawn 
or  made  out  in  the  following  forms  respectively,  or  to  the  effect 
thereof,  mutatis  mutandis,  as  the  case  may  require : 

'  Form  of  Information. 

I'orm  of  Informs-        '  BS  it  remembered,  that  on  the  ,  at  ,  in  the  county  of 

''""■  ,A.B.,of  ,  in  the  county  of  ,\oxC.D.of  , 

in  the  county  of  ,  at  the  instance  and  on  the  hehalf  of  A.  B.  of  , 

in  the  county  of  ,]  cometh  before  us,  and  ,  two  of 

her  Majesty's  justices  of  the  peace  in  and  for  the  county  of  ,  and  giveth 

lis  to  understand  that  the  said  A .  B.,  before  and  at  the  time  when  the  offence 
hereinafter  mentioned  was  commuted,  was  the  proprietor  of  a  new  and  original 
design  [here  describe  the  design]  and  that  within  twelve  calendar  months  last 
past,  to  wit,  on  the  ,  at  ,  in  the  county  of  ,  B.  F. 

of  ,  in  the  county  of  ,  did  [liere  describe  the  offence], 

contra/ry  to  the  form  of  the  Act  passed  in  the  year  of  the  reign  of  her 

present  Majesty,  intituled  'An  Act  to  consolidate  and  amend  the  Laws  relating 
to  the  Copyright  of  Designs  for  Ornamenting  Articles  of  Manufacture.' 

'  Form  of  Conviction. 

Form  of  '  BE  it  remembered,  that  cm  the  day  of  ,  in  the  year  of 

counclioD.  our  Lord  ,  at  ,  in  the  county  of  ,  E.  F.  of 

,  in  the  county  aforesaid,  is  convicted  before  us,  and  , 

two  of  her  Majesty's  justices  of  the  peace  for  the  said  county,  for  that  he  the  said 

E.  F.,  on  the  day  of  ,  in  the  year  ,  at  , 

in  the  county  of  ,  did  [here  describe  the  offence],  contrary  to  the 

f&t^m  of  the  statute  in  tliat  case  made  and  provided  ;  and  we  the  said  justices  do 

adjudge  that  the  said  E.  P.  for  his  offence  aforesaid  hath  forfeited  the  sum  of 

to  the  said  A.  B.' 

"  In  Scotland,  by  action  before  the  Court  of  Session  in  ordinaryform,  or 
by  summary  action  before  the  sheriff  of  the  county  where  the  offence 
may  be  committed  or  the  offender  resides,  who,  upon  proof  of  the 
offence  or  offences,  either  by  confession  of  the  party  offending  or  by 
the  oath  or  affirmation  of  one  or  more  credible  witnesses,  shall 
convict  the  offender  and  find  him  liable  in  the  penalty  or  penalties 
aforesaid,  as  also  in  expenses  ;  and  it  shall  be  lawful  for  the  sheriff, 
in  pronouncing  such  judgihent  for  the  penalty  or  penalties  and 


costs,  to  insert  in  such  judgment  a  warrant,  in  the  event  of  such 
penalty  or  penalties  and  costs  not  being  paid,  to  levy  and  recover 
the  amount  of  the  same  by  poinding  ;    provided  always,  that  it 
shall  be  lawful  to  the  sheriff,  in  the  event  of  his  dismissing  the 
action  and  assoilzieing  the  defender,  to  find  the  complainer  liable  in 
expenses  ;  and  any  judgment  so  to  be  pronounced   by  the  sheriff 
in  such  summary  application  shall  be  final  and  conclusive,  and  not 
subject  to  review  by  advocation,  suspension,  reduction,  or  other- 
wise : 
"In  Ireland,  either  by  action  in  a  superior  court  of  law  at  Dublin  or 
by  civil  bill  in  the  civil  bill  court  of  the  county  or  place  where  the 
offence  was  committed." 
Sect.  11.  "  That  unless  a  design  applied  to  ornamenting  any  article 
of  manufacture  or  any  such  substance  as  aforesaid  be  so  registered  as 
aforesaid,  and  unless  such  design  so  registered  shall  have  been  applied 
to  the  ornamenting  such  article  or  substance  within  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  also  after  the  copyright  of  such  design 
in  relation  to  such  article  or  substance  shall  have  expired,  it  shall  be 
unlawful  to  put  on  any  such  article  or  such  substance,  in  the  manner 
hereiubefore   required  with  respect  to  articles  or  substances  whereto 
shall  be  applied  a  registered  design,  the  marks  hereinbefore  required  to 
be  so  applied,  or  any  marks  corresponding  therewith,  or  similar  thereto  ; 
and  if  any  person  shall  so  unlawfully  apply  any  such  marks,  or  shall 
publish,  sell,  or  expose  for  sale  any  article  of  manufacture,  or  any  sub- 
stance with  any  such  marks  so  unlawfully  applied,  knowing  that  any 
such  marks  have  been  unlawfully  applied,  he  shall  forfeit  for  every 
such  offence  a  sum  not  exceeding  five  pounds,  which  may  be  recovered 
by  any  person  proceeding  for  the  same  by  any  of  the  ways  hereinbefore 
directed  with  respect  to  penalties  for  pirating  any  such  design.'' 

Sect.  12.  "  That  no  action  or  other  proceeding  for  any  offence  or 
injury  under  this  Act  shall  be  brought  after  the  expiration  of  twelve 
calendar  months  from  the  commission  of  the  offence ;  and  in  every  such 
action  or  other  proceeding  the  party  who  shall  prevail  shall  recover  his 
full  costs  of  suit  or  of  such  other  proceeding." 

Sect.  13.  "  That  in  the  case  of  any  summary  proceeding  before  any 
two  justices  in  England,  such  justices  are  hereby  authorized  to  award 
payment  of  costs  to  the  party  prevailing,  and  to  grant  a  warrant  for 
enforcing  payment  thereof  against  the  summoning  party,  if  unsuc- 
cessful, in  the  like  manner  as  is  hereinbefore  provided  for  recovering 
any  penalty  with' costs  against  any  offender  under  this  Act." 

The  appointment  of  registrar,  &c.,  of  designs,  is  provided  for  by  s. 
14,  and  his  duties  defined  by  s.  15,  and  altered  by  21  &  22  Vict.  c.  70,  s.  5. 
Sect.  16.  "That  upon  every  copy,  drawing,  or  print  of  an  original 
design  so  returned  to  the  person  registering  as  aforesaid,  or  attached 
thereto,  and  upon  every  copy,  drawing,  or  print  thereof  received  for  the 
purpose  of  such  registration,  or  of  the  transfer  of  such  design  being- 
certified  thereon  or  attached  thereto,  the  registrar  shall  certify  under 
his  hand  that  the  design  has  been  so  registered,  the  date  of  such  regis- 
tration, and  the  name  of  the  registered  proprietor  or  the  style  or  title 
of  the  firm  under  which  such  proprietor  may  be  trading,  with  his  place 
of  abode  or  place  of  carrying  on  hisbusiness,  or  otlier  place  of  address, 
and  also  the  number  of  such  design,  together  with  such  number  or 
letter,  or  number  and  letter,  and  in  such  form  as  shall  be  employed  by 
him  to  denote  or  correspond  with  the  date  of  such  registration  ;  and  such 
certificate  made  on  every  such  original  design,  or  on  such  copy  thereof, 
and  purporting  to  be  signed  by  the  registrar,  or  deputy  registrar,  and 
purporting  to  have  the  .seal  of  office  of  such  registrar  aflixed  thereto,  shall, 
in  the  absence  of  evidence  to  the  contrary,  be  sufficient  proof,  as  follows  : 
"  Of  the  design,  and  of  the  name  of  the  proprietor  therein  mentioned, 

having  been  duly  registered ;  and 
"  Of  the  commencement  of  the  period  of  registry     and 
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"  Of  the  person  named  therein  as  proprietor  being  the  proprietor ; 

"  Of  the  originality  of  the  design  ;  and 

"  Of  the  provisions  of  this  Act,  and  of  any  rule  under  which  the 
certificate  appears  to  be  made,  having  been  complied  with  : 
"  And  any  such  writing  purporting  to  be  such  certificate  shall,  in  the 
absence  of  evidence  to  the  contrary,  be  received  as  evidence,  without 
proof  of  the  handwriting  of  the  signature  thereto,  or  of  the  seal  of  office 
affixed  thereto,  or  of  the  person  signing  the  same  being  the  registrar  or 
deputy  registrar." 

By  6  &  7  Vict.  c.  65,  intituled  "  An  Act  to  amend  the  Laws  relating 
to  the  Copyright  of  Designs,"  reciting  that  by  the  5  &  6  Vict.  c.  100, 
"  there  was  granted  to  the  proprietor  of  any  new  and  original  design, 
with  the  ezceptiona  therein  mentioned,  the  sole  right  to  apply  the  same 
to  the  ornamenting  of  any  article  of  manufacture  or  any  such  substance 
as  therein,  described  during  the  respective  periods  therein  mentioned  : 
and  that  it  is  expedient  to  extend  the  protection  affi)rded  by  the  said 
Act  to  such  designs  hereinafter  mentioned,  not  being  of  an  ornamental 
character,  as  are  not  included  therein  : "  it  is  therefore  enacted,  "  that 
this  Act  shall  come  into  operation  on  the  first  day  of  September,  1843." 

Sect.  2.  "And  with  regard  to  any  new  or  original  design  for  any 
article  of  manufacture  having  reference  to  some  purpose  of  utility,  so 
far  as  such  design  shall  be  for  the  shape  or  configuration  of  such  article, 
and  that  whether  it  be  for  the  whole  of  such  shape  or  configuration  or 
only  for  a  part  thereof,  be  it  enacted,  that  the  proprietor  of  such  design 
not  previously  published  within  the  United  Kingdom  of  Great  Britain 
and  Ireland  or  elsewhere,  shall  have  the  sole  right  to  apply  such  design 
to  any  article,  or  make  or  sell  any  article  according  to  such  design  for 
the  term  of  three  years,  to  be  computed  from  the  time  of  such  design 
being  registered  according  to  this  Act :  provided  always  that  this 
enactment  shall  not  extend  to  such  designs  as  are  within  the  provisions 
of  the  said  Act,  or  of  two  other  Acts  passed  respectively  in  the  thirty- 
eighth  and  fifty-fourth  years  of  the  reign  of  his  late  Majesty  King 
George  the  Third,  and  intituled  respectively  'An  Act  for  encouraging 
the  Art  of  making  new  Models  and  Casts  of  Busts  and  other  things 
therein  mentioned,'  and  '  An  Act  to  amend  and  render  more  effectual 
an  Act  for  encouraging  the  Art  of  making  new  Models  and  Casts  of 
Busts,  and  other  things  therein  mentioned.'  " 

Sect.  3  provides  and  enacts,  "  That  no  person  shall  be  entitled  to  the 
benefit  of  this  Act  unless  such  design  have  before  publication  thereof 
been  registered  according  to  this  Act,  and  unless  the  name  of  such 
person  shall  be  registered  according  to  this  Act  as  a  proprietor  of 
such  design,  and  unless  after  publication  of  such  design  every  article  of 
manufacture  made  by  him  according  to  such  design,  or  on  which  such 
design  is  used,  hath  thereon  the  word  '  Registered,'  with  the  date  of 
registration." 

Sect.  4.  "  That  unless  a  design  applied  to  any  article  of  manufacture 
be  registered  either  as  aforesaid  or  according  to  the  provisions  of  the 
said  first-mentioned  Act,  and  also  after  the  copyright  of  such  design  shall 
have  expired,  it  shall  be  unlawful  to  put  on  any  such  article  the  word 
'  Registered,'  or  to  advertise  the  same  for  sale  as  a  registered  article ; 
and  if  any  person  shall  so  unlawfully  publish,  sell,  or  expose,  or  ad- 
vertise for  sale,  any  such  article  of  manufacture,  he  shall  forfeit  for  every 
such  offence  a  sum  not  exceeding  five  pounds  nor  less  than  one  pound, 
which  may  be  recovered  by  any  person  proceeding  for  the  same  by  any 
of  the  remedies  hereby  given  for  the  recovery  of  penalties  for  pirating 
any  such  design." 

Sect  5.  "That  all  such  articles  of  manufacture  as  are  commonly 
known  by  the  name  of  floor  cloths  or  oil  cloths  shall  henceforth  be  con- 
sidered as  included  in  class  six  in  the  said  first-mentioned  Act  in  that 
behalf  mentioned,  and  be  registered  accordingly." 

Sect.  6.  "  That  all  and  every  the  clau.ses  and  provisions  contained  in 


the  said  firat-mentioned  Act,  so  far  asthey  are  not  reptignant  to  the  provi- 
sions contained  in  this  Act,  relating  respectively  to  the  explanation  of 
the  term  proprietor,  to  the  transfer  of  designs,  to  the  piracy  of  designs, 
to  the  mode  of  recovering  penalties,  to  actions  for  damages,  to  cancel- 
ling and  amending  registrations,  to  the  limitation  of  actions,  to  the 
awarding  of  costs,  to  the  certificate  of  registration,  to  the  fixing  and 
application  of  fees  of  registration,  and  to  the  penalty  for  extortion, 
shall  be  applied  and  extended  to  this  present  Act  as  fully  and  efiec- 
tually,  and  to  all  intents  and  purposes,  as  if  the  said  several  clauses 
and  provisoes  had  been  particularly  repeated  and  re-enacted  in  the 
body  of  this  Act." 
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SCHEDULES  referred  to  by  the  5  &  6  Vict.  o.  100. 
Schedule  (A.) 


Date  ot  Acta. 

Title. 

27  Geo.  III.  c.  38. 

(1787.) 

29  Geo.  III.  c.  19. 
(1789.) 

34  Geo.  III.  0.  23. 
(1794.) 

2  Vict.  0.  13. 
(1839.) 

An  Act  for  the  Encouragement  of  the  Arts  of  design- 
ing and  printing  Linens,  Cottons,  Calicoes,  and 
Muslins,  by  vesting  the  Propertie,?  thereof  in  the 
Designers,  Printers,  and  Proprietors  for  a  limited 
time. 

An  Act  for  continuing  an  Act  for  the  Encouragement 
of  the  Arts  of  designing  and  printing  Linens, 
Cottons,  Calicoes,  and  Muslins,  by  vesting  the  Pro- 
perties thereof  in  the  Designers,  Printers,  and 
Proprietors  for  a  limited  time. 

An  Act  for  amending  and  making  perpetual  an  Act 
for  the  Encouragement  of  the  Arts  of  designing  and 
printing  Linens,  Cottons,  Calicoes,  and  Muslins,  by 
vesting  the  properties  thereof  in  the  Designers, 
Printers,  and  Proprietors  for  a  limited  time. 

An  Act  for  extending  the  Copyright  of  Designs  for 
Calico  Printing  to  designs  for  Printing  other  woven 
Fabrics. 

SoHEimLE  (B.) 


Date  of  Act. 

Title. 

2  Vict.  c.  17. 
(1839.) 

An  Act  to  secure  to  Proprietors  of  Designs  for  Ar- 
ticles of  Manufacture  the  Copyright  of  such  Designs 
for  a  limited  time. 

SOHEIULE    (C.) 


Date  of  Acta. 

Title. 

38  Geo.  III.  c.  71. 
(1798.) 

54  Geo.  III.  c.  56. 
(1814.) 

An  Act  for  encouraging  the  Art  of  making  new 
Models  and  Casts  of  Busts  and  other  Things 
therein  mentioned. 

An  Act  to  amend  and  render  more  effectual  an  Act 
for  encouraging  the  Art  of  making  new  Models 
and  Casts  of  Busts  and  other  Things  therein  men- 
tioned, and  for  giving  further  Encouragement  to 
such  Arts. 
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By  the  13  &  14  Viot.  c.  104,  (The  Designs  Act,  1850,)  it  is  enacted,  s.  1, 
"  That  the  registrar  of  designsuponapplication  by  or  on  behalf  of  the  pro- 
prietor of  anydesign  notpreviously  published  within  the  United  Kingdom 
of  Great  Britain  and  Ireland  or  elsewhere,  and  which  may  be  registered 
under  the  Designs  Act,  1842,  or  under  the  Designs  i^et,  1843,  for  the 
provisional  registration  of  such  design  under  this  Act,  and  upon  being 
furnished  with  such  copy,  drawing,  print,  or  description  in  writing  or 
in  print  as  in  the  judgment  of  the  said  registrar  shall  be  sufficient  to 
identify  the  particular  design  in  respect  of  which  such  registration  is 
desired,  and  the  name  of  the  person  claiming  to  be  proprietor,  together 
with  his  place  of  abode  or  business,  or  other  place  of  address,  or  the 
style  or  title  of  the  firm  under  which  he  may  be  trading,  shall  register 
such  design  in  such  manner  and  form  as  shall  from  time  to  time  be 
prescribed  or  approved  by  the  board  of  trade ;  and  any  design  so  regis- 
tered shall  be  deemed  'provisionally  registered,' and  the  registration 
thereof  shall  continue  in  force  for  the  term  of  one  year  from  the  time 
of  the  same  being  registered  as  aforesaid;  and  the  said  registrar  shall 
certify,  under  his  hand  and  seal  of  office,  in  such  form  as  the  said  board 
shall  direct  or  approve,  that  the  design  has  been  provisionally  regis- 
tered, the  date  of  such  registration,  and  the  name  of  the  registered  pro- 
prietor, together  with  his  place  of  abode  or  business,  or  other  place  of 
address."  (A  pattern  may  be  registered  instead  of  a  copy  drawing,  &c., 
under  21  &  22  Vict.  c.  70,  s.  5,  post,  1182.) 

Sect.  2.  "  That  the  proprietor  of  any  design  which  shall  have  been  pro- 
visionally registered  shall,  during  the  continuance  of  such  registration, 
have  the  sole  right  and  property  in  such  design;  and  the  penalties  and 
provisions  of  the  said  Designs  Act,  1842,  for  preventing  the  piracy  of 
designs,  shall  extend  to  the  acts,  matters,  and  things  next  hereinafter 
enumerated,  as  fully  as  if  those  penalties  and  provisions  had  been  re- 
enacted  in  this  Act,  and  expressly  extended  to  such  acts,  matters,  and 
things  respectively ;  that  is  to  say, 

"  1.  To  the  application  of  any  provisionally  registered  design,  or  any 
fraudulent  imitation  thereof,  to  any  article  of  manufacture,  or  to  any 
substance. 

"  2.  To  the  publication,  sale,  or  exposure  for  sale  of  any  article  of 
manufacture  or  any  substance  to  which  any  provisionally  registered 
design  shall  have  been  applied." 

Sect.  3.  "  That  during  the  continuance  of  such  provisional  registra- 
tion neither  such  registration  uor  the  exhibition  or  exposure  of  any 
design  provisionally  registered,  or  of  any  article  to  which  any  such 
design  may  have  been  or  be  intended  to  be  applied,  in  any  place 
whether  public  or  private,  in  which  articles  are  not  sold  or  exposed 
or  exhibited  for  sale,  and  to  which  the  public  are  not  admitted  gratui- 
tously, or  in  any  place  which  shall  have  been  previously  certified  by  the 
board  of  trade  to  be  a  place  of  public  exhibition  within  the  meaning  of 
this  Act,  nor  the  publication  of  any  account  or  description  of  any  pro- 
visionally registered  design  exhibited  or  exposed  or  intended  to  be 
exhibited  or  exposed  in  any  such  place  of  exhibition  or  exposure  in  any 
catalogue,  paper,  newspaper,  periodical,  or  otherwise,  shall  prevent  the 
proprietor  thereof  from  registering  any  such  design  under  the  said 
Designs  Act  at  any  time  during  the  continuance  of  the  provisional 
registration,  in  the  same  manner  and  as  fully  and  efifectually  as  if  no 
such  registration,  exhibition,  exposure,  or  publication  had  been  made  ; 
provided  that  every  article  to  which  any  such  design  shall  be  applied, 
and  which  shall  be  exhibited  or  exposed  by  or  with  the  license  or  con- 
sent of  the  proprietor  of  such  design,  shall  have  thereon  or  attached 
thereto  the  words  '  provisionally  registered,'  with  the  date  of  regis- 
tration.'' 

Sect.  4.  "That  if  during  the  continuance  of  such  provisional  registration 
the  proprietor  of  any  design  provisionally  registered  shall  sell,  expose, 
or  offer  for  sale  any  article,  substance,  or  thiag  to  which  any  such 


design  has  been  applied,  such  provisional  registration  shall  be  deemed      Copyright. 

to  have  been  null  and  void  immediately  before  any  such  sale,  offer,  or  

exposure  shall  have  been  first  made  ;   but  nothing  herein  contained  ^I'-^^^^^^A 
shall  be  construed  to  hinder  or  prevent  such  proprietor  from  selling  or  copyright,  but 
transferring  the  right  and  property  in  any  such  design."  design  itself  may 

Sect.  5.    " That  the  board  of  tiade  may  by  order  in  -writing  with  ^^ ™'^; 
respect  to  any  particular  class  of  designs,  or  any  particular  design,  SrioTofpro- 
extend  the  period  for  which  any  design  may  be  provisionally  registered  visional  registra- 
uuder  this  Act,  for  such  term  not  exceeding  the  additional  term  of  six  tion  by  Board  oi; 
months  as  to  the  said  board  may  seem  fit  ;    and  whenever  any  such   "***■ 
order  shall  be  made,  the  same  shall  be  registered  in  the  office  for  the 
registration  of  designs,  and  during  the  extended  term  the  protection 
and  benefits  conferred  by  this  Act  in  case  of  provisional  registration 
shall  continue  as  fully  as  if  the  original  term  of  one  year  had  not 
expired." 

Sect.  6.  "That  the  registrar  of  designs,  upon  application  by  or  on  Keglatration of 
behalf  of  the  proprietor  of  any  sculpture,  model,  copy,  or  cast  within  ^nipture,mod(il8, 
the  protection  of  the  Sculpture  Copyright  Acts,  and  upon  being 
furnished  with  such  copy,  drawing,  print,  or  description,  in  writing  or 
in  print,  as  in  the  judgment  of  the  said  registrar  shall  be  sufficient  to 
identify  the  particular  sculpture,  model,  copy,  or  cast  in  respect  of 
which  registration  is  desired,  and  the  name  of  the  person  claiming  to 
be  proprietor,  together  with  his  place  of  abode  or  business  or  other 
place  of  address,  oi:  the  name,  style,  or  title  of  the  firm  under  which  he 
may  be  trading,  .shall  register  such  sculpture,  model,  copy,  or  cast  in 
such  manner  and  form  as  shall  from  time  to  time  be  prescribed  or 
approved  by  the  board  of  trade  for  the  whole  or  any  part  of  the  term 
during  which  copyright  in  such  sculpture,  model,  copy  or  cast  may  or 
shall  exist  under  the  Sculpture  Copyright  Acts  ;  and  whenever  any  such 
registration  shall  be  made,  the  said  registrar  shall  certify  under  his 
hand  and  seal  of  office,  in  such  form  as  the  said  board  shall  direct  or 
approve,  the  fact  of  such  registration,  and  the  date  of  the  same,  and  the 
name  of  the  registered  proprietor,  or  the  style  or  title  of  the  firm  under 
which  such  proprietor  may  be  trading,  together  with  his  place  of  abode 
or  business  or  other  place  of  address." 

Sect  7.  "  That  if  any  person  shall,  during  the  continuance  of  the 
copyright  in  any  sculpture,  model,  copy,  or  cast  which  shall  have 
been  so  registered  as  aforesaid,  make,  import,  or  cause  to  be  made, 
imported,  exposed  for  sale,  or  otherwise  disposed  of,  any  pirated  copy 
or  pirated  cast  of  any  such  sculpture,  model,  copy,  or  cast,  in  such 
manner  and  under  such  circumstances  as  would  entitle  the  proprietor 
to  a  special  action  on  the  case  under  the  Sculpture  Copyright  Acts,  the 
person  so  offending  shall  forfeit  for  every  such  offence  a  sum  not  less 
than  five  pounds  and  not  exceeding  thirty  pounds  to  the  proprietor  of 
the  sculpture,  model,  copy,  or  cast  whereof  the  copyright  shall  have 
been  infringed ;  and  for  the  recovery  of  any  such  penalty  the  pro- 
prietor of  the  sculpture,  model,  copy,  or  cast  which  shall  have  been  so 
pirated  shall  have  and  be  entitled  to  the  same  remedies  as  are  provided 
for  the  recovery  of  penalties  incurred  under  the  Designs  Act,  1842  : 
provided  always,  that  the  proprietor  of  any  sculpture,  model,  copy,  or 
cast  which  shall  be  registered  under  this  Act  shall  not  be  entitled  to 
the  benefit  of  this  Act,  unless  every  copy  or  cast  of  such  sculpture, 
model,  copy,  or  cast  which  shall  be  published  by  him  after  such  regis- 
tration shall  be  marked  with  the  word  '  Registered,'  and  with  the  date 
of  registi'ation." 

Sect.  8.  "  That  designs  for  the  ornamenting  of  ivory,  bone,  papier  ^]|,"  „{?Jg 
m&ch6,  and  other  solid  substances  not  already  comprised  in  the  classes   i,,,^^  &c.,  may 
numbered  1,  2,  or  3  in  the  Designs  Act,  1842,  shall  be  deemed  and  be  registered^ 
taken  to  be  comprised  within  the  class  numbered  4  in  that  Act,  and  Art,*^842ffor° 
such  designs  shall  be  so  registered  accordingly."  three  years. 

Sect.  9.   "  That  the  board  of  trade  may  from  time  to  time  order  that   Board  of  Tmde 
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the  copjrright  of  any  class  of  designs  or  any  particular  design  registered 
or  which  may  be  registered  under  the  Designs  Act,  1842,  may  be  ex- 
tended for  such  term,  not  exceeding  the  additional  term  of  three  years, 
as  the  said  board  may  think  fit,  and  the  said  board  shall  have  power  to 
revoke  or  alter  any  such  order  as  may  from  time  to  time  appear  neces- 
sary ;  and  whenever  any  order  shall  be  made  by  the  said  board  under 
this  provision,  the  same  shall  be  registered  in  the  office  for  the  regis- 
tration of  designs  ;  and  during  the  extended  term  the  protection  and 
benefits  conferred  by  the  said  Designs  Acts  shall  continue  as  fully  as 
if  the  original  term  had  not  expired." 

Sect.  10.  "That  the  board  of  trade  may  from  time  to  time  make, 
alter,  and  revoke  rules  and  regulations  with  respect  to  the  mode  of 
registration,  and  the  documents  and  other  matters  and  particulars  to 
be  furnished  by  persons  eifecting  registration  and  provisional  registra- 
tion under  the  said  Acts  and  this  Act :  provided  always,  that  all  such 
rules  and  regulations  shall  be  published  in  the  London  Gazette,  and 
shall  forthwith  upon  the  issuing  thereof  be  laid  before  Parliament,  if 
Parliament  be  sitting,  and  if  Parliament  be  not  sitting,  then  within 
fourteen  days  after  the  commencement  of  the  then  next  session  ;  and 
such  rules  and  regulations,  or  any  of  them,  shall  be  published  or  notified 
by  the  registrar  of  designs  in  such  other  manner  as  the  board  of  trade 
shall  think  fit  to  direct.'' 

Sect.  11.  "That  if  in  any  case  in  which  the  registration  of  a  design 
is  requii-ed  to  be  made  under  either  of  the  said  Designs  Acts  it  shall 
appear  to  the  registrar  that  copies,  drawings,  or  prints  as  required  by 
those  Acts  cannot  be  furnished,  or  that  it  is  unreasonable  or  unneces- 
sary to  require  the  same,  the  said  registrar  may  dispense  with  such 
.copies,  drawings,  or  prints,  and  may  allow  in  lieu  thereof  such  specifi- 
cation or  description  in  writing  or  in  print  as  may  be  sufficient  to 
identify  and  render  intelligible  the  design  in  respect  of  which  registra- 
tion is  desired ;  and  whenever  registration  shall  be  so  made  in  the 
absence  of  such  copies,  drawings,  or  prints,  the  registration  shall  be  as 
valid  and  effectual  to  all  intents  and  purposes  as  if  such  copies,  draw- 
ings, or  prints  had  been  furnished." 

Sect.  12.  "  That  in  order  to  prevent  the  frequent  and  unnecessary 
removal  of  the  joublic  books  and  documents  in  the  office  for  the  regis- 
tration of  designs,  no  book  or  document  in  the  said  office  shall  be  re- 
moved for  the  purpose  of  being  produced  in  any  court  or  before  any 
justice  of  the  peace,  without  the  special  order  of  a  judge  of  the  court 
of  chancery,  or  of  one  of  Her  Majesty's  superior  coufts  of  law,  first 
had  and  obtained  by  the  party  who  shall  desire  the  production  of 
the  same." 

Sect.  13.  "  That  if  application  shall  be  made  to  a  judge  of  any  of  Her 
Majesty's  courts  of  law  at  Westminster  by  any  person  desiring  to  obtain 
a  copy  of  any  registration,  entry,  drawing,  print,  or  document,  of  which 
such  person  is  not  entitled  as  of  right  to  have  a  copy,  for  the  purpose 
of  being  used  in  evidence  in  any  cause,  or  otheiwise  howsoever,  and  if 
such  judge  shall  he  satisfied  that  such  copy  is  hondftde  intended  for 
such  purpose  as  aforesaid,  such  judge  shall  order  the  registrar  of  designs 
to  deliver  such  copy  to  the  party  applying,  and  the  registrar  of  designs 
shall,  upon  payment  for  the  same  of  such  fee  or  fees  as  may  be  fixed 
according  to  the  provisions  of  the  said  Designs  Act  in  this  behalf, 
deliver  such  copy  accoi'dingly." 

Sect.  14.  "  That  every  copy  of  any  registration,  entry,  drawing,  print, 
or  document  delivered  by  the  registrar  of  designs  to  any  person  rcr 
quiring  the  same  shall  be  signed  by  the  said  registrar,  and  sealed  with 
his  seal  of  office  ;  and  every  document  sealed  with  the  said  seal  pur- 
porting to  be  a  copy  of  any  registration,  entry,  drawing,  print,  or  docu- 
ment shall  be  deemed  to  be  a  true  copy  of  such  registration,  entry, 
drawing,  print,  or  document,  and  shall,  without  further  proof,  be  re- 
ceived in  evidence  before  all  courts  in  like  manner  and  to  the  same 


extent  and  effect  as  the  original  book,  registration,  entry,  drawing, 
print,  or  document  would  or  might  be  received  if  tendered  in  evidence, 
as  well  for  the  purpose  of  proving  the  contents,  purport,  and  effect  of 
such  book,  registration,  entry,  drawing,  print,  or  document,  as  also 
proving  the  same  to  be  a  book,  registration,  entry,  drawing,  print,  or 
document  of  or  belonging  to  the  said  ofiice,  and  in  the  custody  of  the 
registrar  of  designs." 

Sect.  15.  "  That  the  several  provisions  contained  in  the  said  Designs 
Acts  (so  far  as  they  are  not  repugnant  to  the  provisions  of  this  Act) 
relating  to  the  transfer  of  designs,  to  cancelling  and  amending  registra- 
tion, to  the  refusal  of  registration  in  certain  cases,  to  the  mode  of  re- 
covering penalties,  to  the  awarding  and  recovery  of  costs,  to  actions  for 
damages,  to  the  limitation  of  actions,  to  the  certificate  of  registration, 
to  penalties  for  wrongfully  using  marks,  to  the  fixing  and  application 
of  fees  for  registration,  and  to  the  penalty  for  extortion,  shall  apply 
to  the  registration,  provisional  registration,  and  transfer  of  designs, 
sculptures,  models,  copies,  and  casts,  and  to  the  designs,  sculptures, 
models,  copies,  and  casts  entitled  to  protection  under  this  Act,  and  to 
matters  under  this  Act,  as  fully  and  effectually  as  if  those  pi-ovisions  had 
been  re-enacted  in  this  Act  with  respect  to  designs,  Sculptures,  models, 
copies,  and  casts  registered  and  provisionally  registered  under  this  Act, 
and  the  forms  contained  in  the  Designs  Act,  1842,  may  for  the  purposes 
of  this  Act  be  varied  so  as  to  meet  the  circumstances  of  the  case." 

Sect.  16.  "  That  in  the  interpretation  of  this  Act  the  following  terms 
and  expressions  shall  have  the  meanings  hereinafter  assigned  to  them, 
unless  such  meanings  shall  be  repugnant  to  or  inconsistent  with  the 
context  or  subject-matter  ;  that  is  to  say, 

"The  expression  'Designs  Act,  1842,'  shall  mean  an  Act  passed  in 
the  sixth  year  of  the  reign  of  her  present  Majesty,  intituled  'An 
Act  to  consolidate  and  amend  the  Laws,  relating  to  the  Copyright 
of  Designs  for  ornamenting  Articles  of  Manufacture  :' 
"  The  expression  '  Designs  Act,  1843,'  shall  mean  an  Act  passed  in  the 
seventh  year  of  her  present  Majesty,  intituled  'An  Act  to  amend 
the  Laws  relating  to  the  Copyright  of  Designs:' 
"The  expression  'Sculpture  Copyright  Acts'  shall  mean  two  Acts 
passed  respectively  in  the  thirty-eighth  and  fifty-fourth  years  of 
the  reign  of  King  George  the  Third,  and  intituled  respectively 
'An  Act  for  encouraging  the  Art  of  making  new  Models  and  Casts 
of  Busts  and  other  Things  herein  mentioned,'  and  'An  Act  to 
amend  and  render  more  effectual  an  Act  for  encouraging  the  Art 
of  making  new  Models  and  Casts  of  Busts  and  other  Things  therein 
mentioned  :' 
"The  expression  'the  Board  of  Trade'  shall'  mean  the  Lords' of  the 
Committee  of  Privy  Council  for  the  consideration  of  all  matters  of 
trade  and  plantations  : 
"The  expression  'Eegistrar  of  Designs'  shall  mean  the  registrar  or 

assistant  registrar  of  designs  for  articles  of  manufacture  : 
"The  expression  'Proprietor'  shall  be  construed  according  to  the 

interpretation  of  that  word  in  the  said  Designs  Act,  1842  : 
"And  words  in  the  singular  number  shall  include  the  plural,  and 

words  applicable  to  males  shall  include  females." 
And  by  the  21  &  22  "Vict.  c.  70,  (The  Copyright  of  Designs  Act,  1858,) 
s.  3,  "  In  respect  of  the  application  of  any  new  and  original  design 
for  ornamenting  any  article  of  manufacture  contained  in  the  tenth  class 
mentioned  in  'The  Copywright  of  Designs  Act,  1842,'  the  term  of 
copyright  shall  be  three  years,  to  be  computed  from  the  time  of  such 
design  being  registered,  in  pursuance  of  the  provisions  of  '  The  Copy- 
right of  Designs  Acts,'  and  of  this  Act :  provided  nevertheless,  that 
the  term  of  such  copyright  shall  expire  on  the  thirty-first  of  December 
in  the  second  year  after  the  year  in  which  such  design  was  registered, 
whatever  may  be  the  day  of  such  registration." 
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Sect.  4.  "  Nothing  in  the  fourth  section  of '  The  Copyright  of  Designs 
Act,  1842,'  shall  extend  or  be  construed  to  extend  to  deprive  the 
proprietor  of  any  new  and  original  design  applied  to  ornamenting 
any  article  of  manufacture  contained  in  the  said  tenth  class  of  the 
benefits  of '  The  Copyright  of  Designs  Acts,'  or  of  this  Act :  provided 
there  shall  have  been  printed  on  such  articles  at  each  end  of  the 
original  piece  thereof  the  name  and  address  of  such  proprietor,  and  the 
word  '  Registered,'  together  with  the  years  for  which  such  design  was 
registered." 

Sect.  5.  "  And  be  it  declared,  that  the  registration  of  any  pattern  or 
portion  of  an  article  of  manufacture  to  which  a  design  is  applied, 
instead  or  in  lieu  of  a  copy,  drawing,  print,  specification,  or  description 
in  writing,  shall  be  as  valid  and  effectual  to  all  intents  and  purposes  as 
if  such  copy,  drawing,  print,  specification,  or  description  in  writing  had 
been  furnished  to  the  registrar  under  '  The  Copyright  of  Designs  Acts.' " 

And  by  the  24  &  25  Vict.  c.  73,  it  is  enacted  that  the  5  &  6  Vict. 
0.  100,  "and  all  Acts  extending  or  amending  the  same,  shall  be  con- 
strued as  if  the  words  '  provided  the  same  be  done  within  the  United 
Kingdom  of  Great  Britain  and  Ireland'  had  not  been  contained  in 
the  said  Act ;  and  the  said  Act,  and  all  Acts  extending  or  amending 
the  same,  shall  apply  to  every  such  design  as  therein  referred  to, 
whether  the  application  thereof  be  done  within  the  United  Kingdom 
or  elsewhere,  and  whether  the  inventor  or  proprietor  of  such  design  be 
or  be  not  a  subject  of  Her  Majesty." 

Sect.  2.  "  That  the  said  several  Acts  shall  not  be  construed  to  apply 
to  the  subjects  of  Her  Majesty  only.'' 


I.  The  Measure  of  Corn  :  Corn  Rents,  1182. 
II.  Injuries  to  Corn,  1183. 

[24  it-  25  Vict.  c.  97,  s.  16,  et  seq.] 

III.  Misappropriation  by  Servants  of  Corn,  1184. 

[26  <t  27  Vict.  c.  103.] 

IV.  Prohibition  of  Sale  or  Use  of  Poisoned  Grain,  1186. 

[26  Jc  27  Vict.  c.  113.] 
V.  Ascertaining  the  Price  of  Grain  on  the  Importation  and 
Exportation  thereof,  for  Regulating  the  duties  thereon, 
1187. 

[5  Vict.  c.  14.] 
VI.  Obstructing  the  free  Passage  of  Corn,  1198. 
[24  ofe  25  Vict.  1. 100,  ..  39.] 
VII.  Forms,  1199. 


I.  C^e  MtasMXi  of  fflotn.— (ilotn  i^mts. 

Buying  com  in  J-  O  buy  or  sell  corn  in  the  sheaf,  before  it  was  threshed  and  measured, 
the  sheaf  without  was  against  the  common  law  of  England ;  and  the  reason  thereof  seemeth 
measuring.  to  be  for  that  by  such  sale  the  market  was  in  effect  forestalled.  (3  Init. 


S.  II.J 


(ffiorn. 
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197.)    But  by  statute  7  &  8  Vict.  c.  24,  s.  1,  the  offence  of  forestalling  2.  Injuries  to 
waa  utterly  taken  away  and  abolished,  and  no  information,  indictment.  Corn. 

suit,  or  prosecution  now  lies  either  at  common  law  or  by  statute,  for  

such  offence  by  reason  of  the  above  statute. 

As  to  the  selling  or  buying  of  corn  otherwise  than  by  particular   Measure  of  com. 
measure,  see  tit.  "  Weights  and  Measures"  Vol.  V. 

For  the  mode  as  ascertaining  rents,  &c.,  payable  in  grain,  malt  or  C"™  i'°"*- 
other  commodity,  in  England  and  Ireland,  see  tit.  "  Weights  and  Mea- 
sures," YoX.  V. 


11.  Jnjurtfs  to  fflotn. 

By  24  &  25  Vict.  c.  97.  s.  16,  "  Whosoever  shall  unlawfully  and 
maliciously  set  fire  to  any  crop  of  (hay,  grass,)  corn,  grain,  or  pulse, 
(or  of  any  cultivated  vegetable  produce,)  whether  standing  or  cut 
down,  or  to  any  part  of  any  wood,  coppice,  or  plantation  of  trees,  or  to 
any  heath,  gorse,  furze,  or  fern,  wheresoever  the  same  may  be  growing, 
shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  fourteen  years,  and  not  less  than  three  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement,  and,  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping." 

Sect.  17.  "  Whosoever  shall  unlawfully  and  maliciously  set  fire  to 
any  stack  of  corn,  grain,  pulse,  tares,  hay,  straw,  haulm,  stubble,  (or 
of  any  cultivated  vegetable  produce,)  or  of  furze,  (gorse,)  heath,  fern, 
turf,  peat,  cofils,  charcoal,  wood,  (or  bark,)  or  to  any  steer  of  wood,  (or 
bark,)  shall  lae  guilty  of  felony,  and  being  convicted  thereof,  shall  be 
liable  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
life,  or  for  any  term  not  less  thau  three  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping." 

Sect.  18.  "  Whosoever  shall  unlawfully  and  maliciously  by  any  overt 
act,  attempt  to  set  fire  to  any  such  matter  or  thing  (as  in  either  of  the 
two  last  preceding  sections  mentioned),  under  such  circumstances  that 
if  the  same  were  thereby  set  fire  to,  the  offender  would  be,  under  either 
of  such  sections,  guilty  of  felony,  shall  be  guilty  of  felony,  and  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding  seven  and  not  less 
than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement, and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping." 

Flax  with  the  seed  in  it  may  be  grain.  {fi,eg.  v.  Spencer,  1  Dears.  & 
B.  131  ;  26  L.  J.  M.  G.  17.) 

Sect.  51.  "Whosoever  shall  unlawfully  and  maliciously  commit  any 
damage,  injury,  or  spoil  to  or  upon  any  real  or  personal  property  what- 
soever, either  of  a  public  or  private  nature,  for  which  no  punishment 
is  hereinbefore  provided,  the  damage,  injury,  or  spoil  being  to  an 
amount  exceeding  five  pounds,  shall  be  guilty  of  a  misdemeanour,  and 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour ;  and  in  case  any  such  offence  shall  be  committed  between 
the  hours  of  nine  of  the  clock  in  the  evening,  and  six  of  the  clock  in  the 
next  morning,  shall  be  liable  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  five  years,  and  not  less 


Setting  fire  to 
crops  of  com, 
grain,  &c. 


Setting  fire  to 
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Attempt!. 
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Couunltment. 
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Liability  of 
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than  three,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour." 

Sect.  52.  "Whosoever  shall  wilfully  or  maliciously  commit  any 
damaj^e,  injury,  or  spoil  to  or  upon  any  real  or  personal  property  what- 
soever, either  of  a  public  or  private  nature,  for  which  no  punishment 
is  hereinbefore  provided,  shall,  on  conviction  thereof  before  a  justice 
of  the  peace,  at  the  discretion  of  the  justice,  either  be  committed  to 
the  common  gaol  or  house  of  correction,  there  to  be  imprisoned  only, 
or  to  be  imprisoned  and  kept  to  hard  labour  for  any  term  not  exceed- 
ing two  months,  or  else,  shall  forfeit  and  pay  such  sum  of  money  not 
exceeding  five  pounds,  as  to  the  justice  shall  seem  meet,  and  also  such 
further  sum  of  money  as  shall  appear  to  the  justice  to  be  a  reasonable 
compensation  for  the  damage,  injury,  or  spoil  so  committed,  not  exceed- 
ing the  sum  of  five  pounds  ;  which  last  mentioned  sum  of  money  shall, 
in  the  case  of  private  property  be  paid  to  the  party  aggrieved,  and 
in  the  case  of  property  of  a  public  nature,  or  wherein  any  public 
right  is  concerned,  the  money  shall  be  applied  in  the  same  manner 
as  every  penalty  imposed  by  a  justice  of  the  peace  under  this  Act ; 
and  if  such  sums  of  money,  together  with  costs  (if  ordered),  shall  not 
be  paid  either  immediately  after  the  conviction  or  within  such  period 
as  the  justice  shall  at  the  time  of  the  conviction  appoint,  the  justice 
may  commit  the  ofiender  to  the  common  gaol  or  house  of  correction, 
there  to  be  imprisoned  and  kept  to  hard  labour  as  the  justice  shall 
think  fit,  for  any  term  not  exceeding  two  months,  unless  such  sums 
and  costs  be  sooner  paid  :  provided  that  nothing  herein  contained  shall 
extend  to  any  case  where  the  party  acted  under  a  fair  and  reasonable 
supposition  that  he  had  a  right  to  do  the  act  complained  of,  nor  to  any 
trespass,  not  being  wilful  and  malicious,  committed  in  hunting,  fishing, 
or  in  the  pursuit  of  game,  but  that  every  such  trespass  shall  be  punish- 
able in  the  same  manner  as  if  this  Act  had  not  passed." 

If  a  person  feloniously  cut  it  at  one  time,  and  then  come  again  at 
another  time  and  take  it  away,  it  may  amount  to  a  felony.  (1  Hawk. 
c.  33,  s.  21  ;  see  ''Larceny,"  Vol.  III). 

As  to  the  liability  of  the  hundred  for  burning  of  corn  by  rioters,  &c., 
see  "  Hundred,"  Vol.  II. 


SeiTanta  taking 
their  madter's 
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out authority, 
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III.  iWisappwprtation  fig  Swbants  o(  tje  fflorn  of  tjeit 
iTOasters. 

By  the  26  &  27  Vict.  c.  10.3,  after  reciting  that  the  offence  of  taking 
corn  or  other  food  by  a  servant  from  the  possession  of  his  master, 
contrary  to  his  orders,  for  the  purpose  of  giving  the  same  or  of  having 
the  same  given  to  the  horses  or  other  animals  of  such  master,  is  by  law 
a  felony,  and  that  it  was  desirable  to  alter  the  law  in  this  respect,  it  was 
enacted  as  follows, 

Sect.  1.  "If  any  servant  shall,  contrary  to  the  orders  of  his  master, 
take  from  his  possession  any  com,  pulse,  roots,  or  other  food,  for  the 
purpose  of  giving  the  same  or  of  having  the  same  given  to  any  horse  or 
other  animal  belonging  to  or  in  the  possession  of  his  master,  the  ser- 
vant so  offending  shall  not  by  reason  thereof  be  deemed  guilty  of  or  be 
proceeded  against  for  felony,  but  shall,  on  conviction  of  such  offence 
before  two  justices  of  the  peace,  at  their  discretion,  either  be  im- 
prisoned, with  or  without  hard  labour,  for  any  term  not  exceeding 
three  months,  or  else  shall  forfeit  and  pay  such  penalty  as  shall  appear 
to  them  to  be  meet,  not  exceeding  the  sum  of  five  pounds,  and  if  such 
penalty  shall  not  be  paid,  either  immediately  after  the  conviction,  or 
within  such  period  as  the  said  justices  shall  at  the  time  of  the  con- 
viction appoint,  the  servant  so  offending  shall  be  imprisoned,  with  or 
without  hard  labour,  for  any  term  not  exceeding  three  months,  unless 
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such  penalty  be  sooner  paid  :  provided  always,  that  if  upon  the  hearing  3.  Misappro- 

of  the  charge  the  said  justices  shall  be  of  opinion  that  the  same  is  too  priation  by 

trifling,  or  that  there  are  circumstances  in  the  case  which  render  it  Servants. 
inexpedient  to  inflict  any  punishment,  they  shall  have  power  to  dismiss 


the  charge,  without  proceeding  to  a  conviction  :  provided  also,  that  if  ^"SmUs  caj'°° 
upon  the  trial  of  any  servant  for  feloniously  taking  from  his  master  any  if  deemed  too  tri- 
corn,  pulse,  roots,  or  other  food  consumable  by  horses  or  other  animals,  fling. 
such  servant  shall  allege  that  he  took  the  same  under  such  circum- 
stances as  would  constitute  an  offence  punishable  under  this  Act,  and 
thereof  shall  satisfy  the  jury  charged  with  his  trial,  then  it  shall  be 
lawful  for  such  jury  to  return  a  verdict  accordingly ;  and  thereupon 
the  court  before  which  such  trial  shall  take  place  shall  proceed  to  award 
such  punishment  against  such  servant  as  may  be  awarded  by  two 
justices  of  the  peace  on  the  conviction  of  any  person  under  the  pro- 
visions of  this  Act :  provided  also,  that  in  case  of  non-payment  of  any 
penalty  to  be  imposed  by  the  court  on  such  servant,  he  shall  be  im- 
prisoned, with  or  without  hard  labour,  for  any  terra  not  exceeding 
three  months,  as  the  court  shall  order,  unless  such  penalty  be  sooner 
paid." 

Sect.  2.  "  Provided  al-ways,  that  if  any  person  shall  think  himself  Power  to  appeal 
aggrieved  by  any  conviction  under  this  Act,  such  pei-son  may  appeal  to  \f^^^'^  connc- 
the  next  court  of  general  quarter  sessions  of  the  peace  which  shall  be 
holdennot  less  than  twelve  days  after  the  day  of  such  conviction,  for 
the  county,  riding,  division,  city,  borough,  or  place  wherein  the  cause 
of  complaint  shall  have  arisen :  provided  also,  that  such  person  shall 
give  to  the  informant  a  notice  in  writing  of  such  appeal,  and  of  the 
cause  and  matter  thereof,  within  three  days  after  such  conviction,  and 
seven  clear  days  at  the  least  before  such  sessions,  and  shall  also  either 
remain  in  custody  until  the  said  sessions,  or  shall  enter  into  a  recog- 
nizance, with  two  sufficient  sureties,  before  a  justice  of  the  peace,  con- 
ditioned personally  to  appear  at  the  said  sessions,  and  to  try  such 
appeal,  and  to  abide  the  judgment  of  the  court  thereupon,  and  to  pay 
such  costs  as  shall  be  by  the  court  awarded,  or,  if  such  appeal  shall  be 
against  any  conviction  whereby  only  a  penalty,  with  or  without  costs, 
is  adjudged  to  be  paid,  shall  deposit  with  the  clerk  of  the  convicting 
justices  such  a  sum  of  money  as  such  justices  shall  deem  to  be  sufficient 
to  cover  the  penalty  and  costs,  if  any,  so  adjudged  to  be  paid,  and  the 
costs  of  the  appeal ;  and  upon  such  notice  being  given,  and  such  recog- 
nizance being  entered  into,  or  such  deposit  being  made,  the  justices 
before  whom  such  recognizance  shall  be  entered  into  or  such  deposit 
shall  be  made  shall  liberate  such  person,  if  in  custody  ;  and  the  court 
at  such  sessions  shall  hear  and  determine  the  matter  of  the  appeal,  and 
shall  make  such  order  thei-ein,  with  or  without  costs  to  either  party,  as 
to  the  court  shall  seem  meet,  and  in  case  of  the  affirmance  of  the  con- 
viction shall  order  and  adjudge  the  appellant  to  be  punished  according 
to  the  conviction,  and  to  pay  such  costs  as  shall  be  awarded,  and  shall, 
if  necessary,  issue  process  for  enforcing  such  judgment ;  and  in  any  case 
where  after  any  such  deposit  shall  have  been  made  as  aforesaid  the 
conviction  shall  be  affirmed  the  court  may  order  the  penalty  and  costs, 
if  any,  thereby  adjudged  to  be  paid,  together  with  the  costs  of  the 
appeal,  to  be  paid  out  of  the  money  deposited,  and  the  residue  thereof,  if 
any,  to  be  repaid  to  the  party  convicted  ;  and  in  any  case  where  after  any 
such  deposit  the  conviction  shall  be  quashed,  the  court  shall  order  the 
money  deposited  to  be  repaid  to  the  party  convicted  ;  and  in  every  case 
where  any  conviction  shall  be  quashed  on  appeal  as  aforesaid,  the 
clerk  of  the  peace  or  other  proper  officer  of  the  court  shall  forthwith 
indorse  on  the  conviction  a  memorandum  that  the  same  has  been 
quashed ;  and  whenever  any  copy  or  certificate  of  such  conviction  shall 
be  made,  a  copy  of  such  memorandum  shall  be  added  thereto,  and  shall 
be  sufficient  evidence  that  the  conviction  has  been  quashed  in  every  case 
where  such  copy  or  certificate  would  be  svtfficient  evidence  of  such  coii- 
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viction  ;  provided  that  the  right  of  appeal  against  any  conviction  under 
this  Act  shall  not  apply  so  as  to  enable  any  person  to  appeal  against  any 
verdict  of  a  jury  as  aforesaid." 

Sect.  3.  "  No  such  conviction,  or  adjudication  made  on  appeal  there- 
from, shall  be  quashed  for  want  of  form,  or  be  removed  by  certiorari 
into  any  of  Her  Majesty's  superior  courts  of  record ;  and  no  warrant  of 
commitment  shall  be  held  void  by  reason  of  any  defect  therein,  provided 
it  be  therein  alleged  that  the  party  has  been  convicted,  and  there  be  a 
good  and  valid  conviction  to  sustain  the  same." 

Sect.  4.  "  Every  offence  under  this  Act  may  be  prosecuted  and  every 
conviction  under  this  Act  may  be  enforced  in  the  manner  directed  by  the 
Act  of  the  session  holden  in  the  eleventh  and  twelfth  years  of  Queen  Vic- 
toria, chapter  forty-three ;  and  all  provisions  contained  in  the  said  Act, 
shall,  unless  repugnant  to  any  of  the  provisions  of  this  Act,  be  applicable 
to  such  prosecution  and  conviction,  in  the  same  manner  as  if  they  were 
incorporated  in  this  Act :  provided  that  nothing  in  this  Act  contained 
shall  in  any  manner  alter  or  affect  any  enactments  relating  to  procedure 
in  the  case  of  any  offence  punishable  on  summary  conviction  within  the 
city  of  London  or  the  metropolitan  police  district,  or  the  recovery  or 
application  of  any  penalty  for  any  such  offence." 


Penalty  for 
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rv.  irol&iibttion  of  ii^t  Sale  anti  WL^t  of  lotsoneK  Oram. 

By  the  26  &  27  Vict.  c.  113,  s.2  (The  Poisoned  Grain  Prohibition  Act, 
1863),  it  is  enacted  that  "  Every  person  who  shall  offer  or  expose  for  sale 
any  grain,  seed,  or  meal  which  has  been  so  steeped  or  dipped  in  poison, 
or  with  which  any  poison  or  any  ingredient  or  preparation  has  been  so 
mixed,  as  thereby  to  render  the  same  poisonous,  and  calculated  to 
destroy  life,  shall  in  either  case  for  every  such  offence,  upon  summary 
conviction,  as  hereinafter  provided,  forfeit  any  sum  not  exceeding  ten 
pounds." 

Sect.  3.  "  Every  person  who  shall  knowingly  and  wilfully  sow,  cast, 
set,  lay,  put,  or  place,  or  cause  to  be  sown,  cast,  set,  laid,  put,  or  placed, 
into,  in,  or  upon  any  ground  or  other  exposed  place  or  situation,  any 
such  grain,  seed,  or  meal  which  has  been  so  steeped  or  dipped  in  poison, 
or  with  which  poison  or  any  ingredient  or  preparation  has  been  so 
mixed  as  thereby  to  render  such  grain,  seed,  or  meal  poisonous,  and 
calculated  to  destroy  life,  shall,  upon  a  summary  conviction  thereof  as 
hereinafter  provided,  forfeit  any  sum  not  exceeding  ten  pounds." 

Sect.  4.  "  Nothing  in  this  Act  shall  prohibit  the  offering  or  exposing 
for  sale  or  selling  for  the  use  of  any  solution  or  infusion,  or  any 
material  or  ingredient  for  dressing,  protecting,  or  preparing  any  grain 
or  seed  for  honAfide  use  in  agriculture  only,  or  the  sowing  of  such  last- 
mentioned  grain  or  seed  so  prepared." 

Sect.  5.  "All  penalties  imposed  by  this  Act  may  be  recovered  in 
England  and  Ireland  before  two  justices  of  the  peace,  and  in  Scotland 
before  two  justices  of  the  peace  or  the  sheriff;  and  for  that  purpose  in 
England  and  Scotland  the  provisions  of  the  Act  of  the  eleventh  and 
twelfth  years  of  her  present  Majesty,  chapter  forty-three,  and  in  Ireland 
the  '  Petty  Sessions  (Ireland)  Act,  1851,'  shall  extend  and  apply  to  this 
Act,  and  to  all  proceedings  in  relation  thereto ;  audit  shall  not  in  any  such 
proceedings  be  necessary  to  allege  or  prove  the  ground  or  other  place 
where  an  offence  is  committed  to  be  the  property  of  or  occupied  by  any 
person :  provided  always,  that  the  convicting  justices  or  sheriff  may,  if 
they  or  he  shall  think  fit,  award  to  the  informer  or  prosecutor  (not 
being  a  police  constable  or  peace  officer)  in  any  such  proceedings  any 
jDortion  not  exceeding  one  moiety  of  any  penalty  recovered  under  the 
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fflorn. 


aforesaid  enactments  :  provided  also,  that  every  informer  or  prosecutor, 
and  every  person  who  shall  give  evidence  against  any  other  person 
proceeded  against  under  this  Act,  shall  be  freed  and  discharged  from 
anysuch  penalty  which  he  may  have  incurred  for  or  by  reason  of  his 
having  participated  or  aided  in  the  commission  of  the  offence  with 
respect  to  which  he  shall  so  inform  or  prosecute  or  give  evidence,  pro- 
vided the  information  against  such  other  person  has  been  laid,  or  such 
evidence  has  been  given,  before  the  laying  of  any  information  (if  any) 
against  such  informer,  prosecutor,  or  witness  for  the  recovery  of  any 
penalty  he  may  have  so  incurred," 
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duties. 

The  Act  now  in  force  relative  to  this  subject  is  the  5  Vict.  e.  14,  in- 
tituled, "An  Act  to  amend  the  Laws  for  the  Importation  of  Corn."  The 
first  eight  sections  of  the  A.at  have  reference  to  customs'  regulations 
regarding  the  importation  of  corn,  and  the  payment  of  duties  thereon. 
By  5  Vict.  c.  14,  s.  7,  Provided  always,  "  That  the  commissioners 
of  her  Majesty's  customs  shall  once  in  each  calendar  month  cause  to  be 
published  in  the  London  Gazette  an  account  of  the  total  quantity  of  each 
sort  of  the  corn,  grain,  meal,  and  flour  respectively,  which  shall  have 
been  imported  into  the  United  Kingdom,  and  also  an  account  of  the 
total  quantity  of  each  sort  of  the  corn,  grain,  meal,  and  flour  respectively 
upon  which  the  duties  of  importation  shall  have  been  paid  in  the 
United  Kingdom  during  the  calendar  month  next  preceding,  and  of 
the  several  rates  of  duty  which  shall  from  time  to  time  during  such 
month  have  been  payable  upon  each  sort  of  corn,  grain,  meal,  and 
flour  respectively,  together  with  an  account  of  the  total  quantity  of  each 
sort  of  the  said  corn,  grain,  meal,  and  flour  respectively  remaining  in 
warehouse  at  the  end  of  such  next  preceding  calendar  month." 

Sect.  9.  "  And  whereas  it  is  necessary,  for  regulating  the  amount  of 
such  duties,  that  effectual  provision  should  be  made  for  ascertaining 
from  time  to  time  the  average  prices  of  British  corn ;  be  it  therefore 
enacted,  that  weekly  returns  of  the  purchases  and  sales  of  British  corn 
shall  be  made,  collected,  and  transmitted  in  the  manner  hereinafter 
directed,  in  and  from  the  cities  and  towns  named  in  the  schedule  of 
cities  and  towns  annexed  to  this  Act." 

Sect.  10.  "  That  it  shall  be  lawful  for  her  Majesty  to  appoint  a  fit  and 
proper  person  to  be  comptroller  of  corn  returns  for  the  purposes  here- 
inafter mentioned,  and  to  grant  to  such  comptroller  of  corn  returns  such 
salary'and  allowances  as  to  her  Majesty  shall  seem  meet:  provided  always 
that  such  person  shall  be  appointed  to  and  shall  hold  such  his  office 
during  her  Majesty's  pleasure,  and  not  otherwise,  and  shall  at  all  times 
conform  to  and  obey  such  lawful  instructions  touching  the  execution 
of  the  duties  of  such  his  office  as  shall  from  time  to  time  be  given 
to  him  by  the  lords  of  the  committee  of  privy  council  appointed  for  the 
consideration  of  all  matters  relating  to  trade  and  foreign  plantations." 

Sect.  11.  "  That  the  said  comptroller  of  corn  returns  shall  at  all  times 
execute  the  duties  of  such  his  office  in  person,  and  not  by  deputy  ;  but 
that  it  shall  be  lawful  for  her  Majesty  to  appoint  a  fit  and  proper  per- 
son who  shall  act  as  deputy  comptroller  of  corn  returns  in  case  of  the 
sickness  or  other  incapacity  of  the  said  comptroller,  or  in  case  he  the 
said  comptroller  should,  with  the  permission  of  the  lords  of  the  said 
committee  of  privy  council,  be  absent  from  the  duties  of  such  his  office  ; 
and  all  and  every  the  powers  hereby  vested  in  the  said  comptroller  of 
corn  returns,  and  all  and  every  the  acts,  matters,  and  things  hereby 
directed  to  be  done  and  performed  by  him,  shall  be  vested  in  and  shall 
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Account  of  com 
imported,  com 
upon  which  duty 
is  paid,  rates  of 
duty,  and  com  in 
warehouse,  to  bo 
published  in 
London  Gazette 
monthly. 


Weekly  returns 
of  purchases  and 
sales  of  com  to 
be  made  in  the 
places  herein 
mentioned. 


Power  of  appoint- 
ing comptroller 
of  corn  returns. 


Comptroller  not 
to  act  by  deputy, 
except  in  certain 
cases. 

Power  of  ap- 
pointing a 
deputy. 
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lord  Mayor,  &c., 
to  appoiut  an 
inspector  of  com 
returns  for  the 
city  of  London. 


Said  inspector 
not  to  execnte  Ms 
office  by  deputy, 
except  in  certain 
cases. 


Chancellors  of  the 
[Tnivereities  of 
Oxford  and 
Cambridge  to 
appoint  and 


and  may  be  done  and  performed  by  any  such  deputy  as  aforesaid,  dur- 
ing the  continuance  of  any  such  sickness,  incapacity,  or  absence  as  afore- 
said of  the  said  comptroller  of  corn  returns;  and  such  deputy  shall  hold 
such  his  office  during  her  Majesty's  pleasure,  and  not  otherwise,  and  shall 
receive  and  be  paid  such  salary  and  allowances  as  to  her  Majesty  shall 
seem  meet." 

By  the  27  &  28  Vict.  c.  87,  it  is  enacted  :— 

"  1.  From  and  after  the  31st  of  December,  1864,  the  following  parts 
of  the  Act  (5  Vict.  c.  14)  shall  be  repealed,  namely, — Sections  7, 
10  and  11. 
"  So  much  as  relates  to  the  making,  collecting,  or  transmitting  of  re- 
turns of  the  purchases  and  sales  of  rye,  pease,  or  beans,  or  to  the 
making  up  or  computing  of  any  average  prices  of  rye,  pease,  or 
beans,  or  as  provides  or  implies  that,  with  reference  to  any  returns 
or  average  prices,  rye,  pease  and  beans  are  comprised  in  the  term 
corn  as  therein  used. 
"  So  much  as  relates  to  returns  of  purchases  and  sales  of  com  in  and 

from  the  cities  and  towns  named  in  the  schedule  to  this  Act. 
"  And  from  and  after  the  same  day,  notwithstanding  anything  in  the 
said  Act,  there  shall  be  published  in  the  London  Oaiette  only  the 
aggregate  weekly  sales  and  averages  of  prices  of  corn,  and  not  any 
returns  received  from  particular  cities  and  towns." 
"  2.  For  the  purposes  of  the  said  Act,  and  of  any  other  enactment 
now  in  force  relative  to  the  comptroller  of  corn  returns,  and  for  all 
other  purposes,  such  person  employed  in  the  office  of  the  lords  of 
the  committee  of  her  Majesty's  privy  council  appointed  for  the 
consideration  of  matters  relating  to  trade  and  foreign  plantations 
as  shall  be  from  time  to  time  nominated  in  this  behalf  by  the  lords 
of  the  said  committee  shall  be  the  comptroller  of  corn  returns." 
By  5  Vict.  c.  14,  s.  12, "  That  it  shall  be  lawful  for  the  lord  mayor 
and  aldermen  of  the  city  of  London,  at  a  court  to  be  holden  for  that 
purpose,  and  they,  or  the  majority  of  them  present  at  such  court  are 
hereby  authorized  and  required  to  nominate  and  appoint  some  fit  aud 
proper  person  to  be  inspector  of  corn  returns  for  the  city  of  London; 
and  it  shall  be  lawful  for  the  said  lord  mayor  and  aldermen,  from  time 
to  time  as  occasion  may  require,  upon  any  misbehaviour  or  neglect  of 
duty  of  any  such  inspector,  to  remove  him  from  such  his  office,  by  aoy 
order  to  be  by  them  made  at  a  court  to  bo  specially  convened  and 
holden  for  that  purpose;    and  upon  the  death,  resignation,  perma- 
nent incapacity,  or  removal  of  any  such  inspector  of  corn  returns  for  the 
city  of  London,  it  shall  be  lawful  for  the  said  lord  mayor  and  aldermen, 
at  a  court  to  be  holden  for  that  purpose,  and  they,  or  a  majority  of 
them  present  at  any  such  court,  are  hereby  authorized  and  required  to 
nominate  and  appoint  some  fit  and  proper  person  to  succeed  to  the  said 
office." 

Sect.  13.  "That  the  said  inspector  of  corn  returns  for  the  city  of 
London  shall  at  all  times  execute  the  duties  of  such  his  office  in  person, 
and  not  by  deputy ;  but  that  in  case  of  the  sickness  or  other  temporary 
incapacity  of  the  said  inspector  it  shall  be  lawful  for  the  said  lord  mayor 
and  aldermen  of  the  city  of  London  to  appoint  some  fit  and  proper  per- 
son to  act  as  the  deputy  of  the  said  inspector  during  the  continuance  of 
any  such  sickness  or  incapacity  as  aforesaid  of  that  officer,  and  no 
longer ;  and  all  and  every  the  powers  hereby  vested  in  the  said  in- 
spector of  corn  returns  for  tlie  city  of  London,  and  all  and  every  the  acts, 
matters,  and  things  hereby  directed  to  be  done  and  peiformed  by  him, 
shall  and  may  be  vested  in  and  be  done  and  performed  by  any  such 
deputy  as  aforesaid,  during  the  continuance  of  such  his  appointment." 

Sect.  14.  "  And  whereas  it  is  expedient  that  the  inspectors  of  coi-n  re- 
turns for  the  city  of  Oxford  and  the  town  of  Cambridge  respectively 
should,  as  heretofore,  be  appointed  and  removed  by  the  chancellors, 
masters,  and  scholars  of  the  respective  Universities  of  Oxford  and 
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Cambridge,  and  should  perform,  as  heretofore,  the  duties  of  their  re- 
spective offices,  and  that  the  chancellors,  masters,  and  scholars  of  the 
said  respective  Universities  should  have  power  to  suspend  such  inspec- 
tors respectively  as  hereinafter  is  mentioned  ;  be  it  therefore  enacted. 
That  the  chancellors,  masters,  and  scholars  of  the  Universities  of  Oxford 
and  Cambridge  respectively  shall  and  they  are  hereby  respectively 
authorized  and  required  to  nominate  and  appoint  some  fit  and  proper 
person  to  be  the  inspector  of  corn  returns  for  the  city  of  Oxford  and  the 
town  of  Cambridge  respectively,  and  it  shall  be  lawful  for  the  said 
chancellors,  masters,  and  scholars  respectively,  from  time  to  time  as 
occasion  may  require,  upon  any  misbehaviour  or  neglect  of  duty  of  any 
such  inspector,  or  for  any  other  good  and  sufficient  cause  to  them  re- 
spectively appearing,  to  remove  or  suspend  any  such  inspector  from 
his  office ;  and  upon  the  death,  resignation,  removal,  or  suspension  of 
any  such  inspector  of  corn  returns  for  the  city  of  Oxford  or  town  of 
Cambridge  it  shall  be  lawful  for  the  said  respective  chancellors,  mas- 
ters, and  scholars,  and  they  are  hereby  authorized  and  required,  re- 
spectively to  nominate  and  appoint  some  fit  and  proper  person  to 
succeed  to  the  said  office  vacant  by  such  death,  resignation,  or  removal, 
or  to  hold  the  same  during  the  continuance  of  such  suspension  (as  the 
case  may  be)." 

Sect.  15.  "  That  no  person  shall  be  eligible  or  shall  be  appointed  to  the 
office  of  inspector  or  deputy  inspector  of  corn  returns  for  the  city  of 
London,  or  to  the  office  of  inspector  of  corn  returns  for  the  city  of 
Oxford  or  the  town  of  Cambridge,  who,  within  six  months  next  pre- 
ceding the  time  of  any  sxich  appointment,  shall  have  been  engaged  in 
trade  or  business  as  a  miller,  maltster,  or  corn  factor,  or  who  during  that 
period  shall,  as  a  merchant,  clerk,  agent,  or  otherwise,  have  bought  corn 
for  sale  or  for  the  sale  of  meal,  flour,  malt,  or  bread  made  or  to  be 
made  thereof;  and  if  any  inspector  or  deputy  inspector  of  corn  returns 
for  the  city  of  London,  or  any  inspector  of  corn  returns  for  the  city  of 
Oxford  or  the  town  of  Cambridge,  shall,  during  his  continuance  in 
such  his  office,  engage  in  trade  or  business  as  a  miller,  maltster,  or  corn 
factor,  or  shall,  as  a  merchant,  clerk,  agent,  or  otherwise,  buy  corn  for 
sale,  or  for  the  sale  of  meal,  flour,  malt,  or  bread  made  or  to  be  made 
thereof,  he  shall  in  manner  aforesaid  be  removed  from  such  his  office, 
and  from  and  after  the  time  of  such  removal  shall  become  incapable  of 
acting  as  inspector  of  corn  returns  under  this  Act." 

Sect.  16.  "That  every  nomination  and  appointment  so  to  be  made 
as  aforesaid  of  any  inspector  of  corn  returns  for  the  city  of  London, 
or  of  any  inspector  of  corn  returns  for  the  city  of  Oxford  or  the  town 
of  Cambridge,  shall  be  enrolled  at  the  next  sessions  of  the  peace  to  be 
holden  in  and  for  such  city  or  town  ;  and  the  said  enrolment,  or  a  copy 
thereof,  certified  under  the  hand  of  the  clerk  of  the  peace  for  the  said 
city  of  London,  or  under  the  hand  of  the  town  clerk  of  the  said  city  of 
Oxford,  or  of  the  town  clerk  of  the  said  town  of  Cambridge,  as  the  case 
may  be,  to  be  a  true  copy,  shall,  for  all  intents  and  purposes,  be  and  be 
deemed  and  taken  to  be  good  and  conclusive  evidence  of  any  such  ap- 
pointment as  aforesaid  having  been  duly  made." 

Sect.  17.  "  That  every  person  who  shall  carry  on  trade  or  business  in 
the  city  of  London,  or  within  five  miles  from  the  Koyal  Exchange  in  the 
said  city,  as  a  corn  factor,  or  as  an  agent  employed  in  the  sale  of  British 
corn,  and  every  person  who  shall  sell  any  British  corn  within  the  pre- 
sent Corn  Exchange  in  Mark  Lane  in  the  said  city,  or  within  any  other 
building  or  place  which  now  is  or  may  hereafter  be  used  within  the  city 
of  London,  or  within  five  miles  from  the  Royal  Exchange  in  the  said 
city,  for  such  and  the  like  purposes  for  which  the  said  Coi-n  Exchange 
in  Mark  Lane  hath  been  and  is  used,  shall,  before  he  or  they  shall  carry 
on  such  trade  or  business,  or  sell  any  corn  in  manner  aforesaid,  make 
and  deliver  to  the  Lord  Mayor  or  one  of  the  aldermen  of  the  city  of 
London  a  declaration  in  the  following  words  ;  (that  is  to  say), 
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remove  m- 
sprctora  of  corn 
rtiturus  for  tlio 
said  city  and 
town. 


No  person 
dealing  in  com, 
flour,  or  malt,  to 
be  appointed 
inspector  or 
deputy  inspector 
of  corn  returns 
for  tlie  cities  of 
London  or  Oxford 
or  town  of 
Cambridge. 


Appointments  of 
inspectors  for 
London,  Oxford, 
and  Cambridge 
to  be  enrolled. 
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deliver  in  a 
declar-ition  to 
tbe  lord  mayor, 
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' I,  A.  B.,  do  decla/re,  fkat  the  returns  to  he  hy  me  made,  conformahVy  to  an 
Act  passed  m  tlie  fifth  year  of  the  reign  of  her  Majesty  Queen  Victoria,  intituled 
[here  set  forth  the  title  of  this  Act],  of  the  guantities  and  prices  of  British  com, 
which  henceforth  shall  he  hy  or  for  me  sold  or  delivered,  shall,  to  the  hest  of  my 
Tcnowledge  and  helief,  contain  the  whole  quantity,  and  no  more,  of  the  com  bonli 
fide  sold  and  delivered  hy  or  for  me  within  the  periods  to  which  such  returns 
respectively  shall  refer,  with  the  prices  of  such  corn,  and  the  names  of  the  buyers 
respectively,  and  of  the  persons  for  whom  such  corn  shaU  have  heen  sold  hy  me  re- 
spectively, and  to  the  hest  of  my  judgment  the  said  return  shaU  in  all  respeds  he 
conformahle  to  the  provisions  of  the  said  Act.' 


Dealers  in  com 
to  make  weekly 
returas  to  com 
inspector. 


The  present 
comptroller, 
deputy  comp- 
troller, and 
inspector  of  com 
returDS  for  Lon- 
don, Oxford,  and 
Cambridge  to 
continue  in  ofdce. 


The  appoint- 
ments of  the 
otter  inspectors 
of  returns  to 
cease  on  24th 
June  next  after 
passing  of  &ct. 


"Whicli  declaration  shall  be  in  writing,  and  shall  be  subscribed  with 
the  hand  of  the  person  so  making  the  same ;  and  the  lord  mayor  or  such 
alderman  as  aforesaid  of  the  city  of  London  for  the  time  being  shall 
and  he  is  hereby  required  to  deliver  a  certificate  thereof,  under  his 
hand,  to  the  inspector  of  corn  returns  for  the  city  of  London,  to  be  by 
him  registered  in  a  book  to  be  by  him  provided  and  kept  for  that 
purpose." 

Sect  18.  "That  every  such  corn  factor  and  other  person  as  aforesaid 
who  is  hereinbefore  required  to  make  and  who  shall  have  made  such 
declaration  as  aforesaid  shall  and  he  or  she  is  hereby  required  to  return 
or  cause  to  be  returned,  on  Wednesday  in  each  and  every  week,  to  the 
inspector  of  corn  returns  for  the  city  of  London,  an  account  in  writing, 
signed  with  his  or  her  own  name,  or  the  name  of  his  or  her  agent  duly 
authorized  in  that  behalf,  of  the  quantities  of  each  respective  sort  of 
British  corn  by  him  or  her  sold  during  the  week  ending  on  and 
including  the  next  preceding  Tuesday,  with  the  prices  thereof,  and  the 
amount  of  every  parcel,  with  the  total  quantity  and  value  of  each  sort 
of  corn,  and  by  what  measure  or  weight  the  same  was  sold,  and  the 
names  of  the  buyers  thereof,  and  of  the  persons  for  and  on  behalf  of 
whom  such  corn  was  sold ;  and  it  shall  be  lawful  for  any  such  inspector 
of  corn  returns  to  deliver  to  any  person  making  or  tendering  any  such 
returns  a  notice  in  writing  requiring  him  or  her  to  declare  and  set  forth 
therein  where  and  by  whom  and  in  what  manner  any  such  British  com 
was  delivered  to  the  purchaser  or  purchasers  th-ereof ;  and  every  person 
to  whom  any  such  notice  shall  be  so  delivered  shall  and  he  or  she  is 
hereby  required  to  comply  therewith,  and  to  declare  and  set  forth  in 
such  his  or  her  return,  or  in  a  separate  statement  in  writing,  the  several 
particulars  aforesaid." 

I:,,  Sect.  19.  "That  the  comptroller  and  deputy  comptroller  of  com  re- 
turns, and  the  inspectors  of  corn  returns  for  the  city  of  London,  the 
city  of  Oxford,  and  the  town  of  Cambridge  respectively,  who  at  or 
immediately  before  the  passing  of  this  Act  shall  respectively  hold  such 
offices  or  appointments  under  and  by  virtue  of  the  said  recited  Act  of 
the  ninth  year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth, 
shall  and  they  are  hereby  authorized  and  required  respectively,  without 
further  appointment,  to  hold  and  forthwith  to  act  in  such  their  offices 
or  appointments  under  and  by  virtue  of  this  present  Act  and  to 
discharge  the  several  duties  of  and  belonging  to  such  their  former 
offices  or  appointments,  in  such  and  the  same  manner,  and  as  fully  and 
effectually,  to  all  intents  and  purposes,  as  if  they  had  been  respectively 
appointed  to  such  their  offices  or  appointments  as  aforesaid  under  and 
by  virtue  of  this  present  Act;  and  each  and  every  inspector  of  com 
return."?  for  any  city  or  town,  other  than  the  city  of  London,  the  city  of 
Oxford,  and  the  town  of  Cambridge,  who  at  or  immediately  before  the 
passing  of  this  Act  shall  hold  such  office  or  appointment  under  or  by 
virtue  of  the  said  recited  Act  of  the  ninth  year  of  the  reign  of  his  late 
Majesty  King  George  the  Fourth,  shall  and  they  are  hereby  respectively 
authorized  to  continue  to  hold  their  respective  offices  or  appointments 
until  the  twenty-fourth  day  of  June  next  after  the  passing  of  this  Act, 
and  are  hereby  authorized  and  required  to  perform  the  several  duties 
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hereinafter  assigned  to  them :  provided  nevertheless,  that,  except  so  far 
as  respects  the  inspector  of  com  returns  for  the  city  of  London,  the  city 
of  Oxford,  and  the  town  of  Cambridge,  and  such  other  inspectors  of 
corn  returns  as  shall  be  continued  in  ofSce  by  virtue  of  the  warrant  of 
the  commissioners  of  her  Majesty's  Treasury  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  as  hereinafter  is  provided,  the  office  or 
appointment  of  every  inspector  of  corn  returns,  who  at  or  immediately 
before  the  passing  of  this  Act  shall  hold  such  office  or  appointment, 
shall  on  the  said  twenty-fourth  day  of  June  next  after  the  passing  of 
this  Act  cease  and  determine." 

Sect  20.  "  That  in  the  several  cities  and  towns  enumerated  in  the  said 
schedule  hereunto  annexed,  except  the  city  of  London,  the  city  of  Oxford, 
and  the  town  of  Cambridge,  and  except  the  cities  or  towns  in  which  the 
inspectors  of  corn  returns,  appointed  under  or  by  virtue  of  the  said 
recited  Act  of  the  ninth  year  of  the  reign  of  his  late  Majesty  King 
George  the  Fourth,  shall  for  the  time  being  contimie  to  hold  their 
respective  offices  under  the  provisions  of  this  Act,  the  duties  of 
inspector  of  corn  returns  shall  be  performed  as  hereinafter  is  mentioned 
by  the  officers  of  excise,  under  the  orders  and  directions  of  the  com- 
missioners of  excise;  and  in  order  thereto  the  commissioners  of 
excise  shall  cause  a  fit  and  convenient  place  to  be  appointed,  such  place 
to  be  varied  from  time  to  time  as  the  said  commissioners  may  see 
occasion,  at  which  the  accounts  by  this  Act  required  to  be  returned  by 
persons  purchasing  corn  within  such  cities  and  towns  respectively 
shall  be  delivered,  and  shall  cause  an  officer  of  excise  to  attend  at  such 
place  on  the  days  on  which  such  accounts  are  required  to  be  returned, 
for  the  purpose  of  receiving  the  same ;  and  every  officer  of  excise 
attending  at  such  place  and  receiving  such  returns  shall  be  deemed  and 
taken  to  be  an  inspector  of  com  returns  under  the  provisions  of  this 
Act." 

Sect.  21.  "That  the  commissioners  of  excise  shall  as  soon  as  such  place 
for  receiving  such  returns  shall  have  been  fixed  and  appointed  in  any 
such  city  or  town  as  aforesaid,  cause  the  same  to  be  made  known  by 
advertisement  in  the  London  Gazette  and  in  some  newspaper  circu- 
lating within  the  city  or  town,  and  shall  also  cause  a  board  to  be  affixed 
in  the  market  house,  or,  if  there  shall  be  no  market  house,  in  some 
conspicuous  place  near  to  the  place  where  the  corn  market  is  usually 
held  in  such  city  or  town,  setting  forth  the  place  at  which  such  accounts 
of  corn  bought  within  the  city  or  town  are  to  be  delivered ;  and  any 
person  who  shall  wilfully  and  maliciously  remove,  deface,  obliterate,  or 
injure  any  such  board,  or  the  writing  thereon,  or  any  part  thereof, 
shall  for  each  such  his  offence  forfeit  and  pay  a  sum  not  exceeding  five 
pounds." 

Sect  22.  "  That  it  shall  be  lawful  for  the  commissioners  of  her 
Majesty's  Treasury,  or  any  three  or  more  of  them,  by  any  warrant  or 
warrants  under  the  hands  of  them  or  any  three  or  more  of  them,  to  be 
signed  before  the  twenty-fourth  day  of  June  next  after  the  passing  of  this 
Act,  to  order  and  direct  that  the  person  who  at  or  immediately  before  the 
time  of  the  passing  of  this  Act  shall  hold  the  office  of  inspector  of  com 
returns  in  any  city  or  town  named  in  such  order,  other  than  the  city 
of  London,  the  city  of  Oxford,  and  the  town  of  Cambridge,  under  or  by 
virtue  of  the  said  recited  Act  of  the  ninth  year  of  his  late  Majesty 
King  George  the  Fourth,  shall  continue  to  hold  such  office,  and  such 
person  shall  accordingly  be  inspector  of  com  returns  for  such  city  or 
town,  under  this  Act,  until  he  shall  die  or  resign,  or  until  the  determi- 
nation of  his  office  or  appointment  as  hereinafter  is  mentioned,  and  shall, 
as  respects  the  city  or  town  for  which  he  is  so  continued  as  inspector, 
perform,  under  the  orders  and  directions  of  the  commissioners  of  excise, 
the  duties  assigned  to  him  by  this  Act ;  and  it  shall  be  lawful  for  the 
commissioners  of  her  Majesty^s  Ti-easury,  or  any  three  or  more  of  them, 
by  any  warrant  under  the  hands  of  them,  or  any  three  or  more  of  them, 
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to  direct  that,  at  any  thne  to  be  named  in  such  warrant,  the  office  or 
appointment  of  any  such  inspector  of  com  returns,  so  continued  ia 
office  by  any  such  previous  warrant  as  aforesaid,  sha.ll  cease  and 
determine,  and  the  office  or  appointment  of  such  inspector  shall  cease 
and  determine  accordingly;  and  in  case  of  the  death,  resignation,  or 
determination  of  office  of  any  such  inspector  of  corn  returns  so 
continued  in  office  in  any  city  or  town  by  such  previous  warrant  as 
aforesaid,  the  duties  of  inspector  of  corn  returns  for  such  city  or  towa 
shall  thenceforth  be  performed  by  the  officers  of  excise,  as  hereinbefore 
is  mentioned." 

Sect.  23.  "That  every  person  who  shall  deal  in  British  corn  at  or 
within  any  city  or  town  named  in  the  said  schedule  hereunto  annexed, 
other  than  the  city  of  London,  or  who  shall  at  or  within  any  such  city 
or  town  engage  in  or  carry  on  the  trade  or  business  of  a  corn  factor, 
miller,  maltster,  brewer,  or  distiller,  or  who  shall  be  the  owner  or  pro- 
prietor, or  part  owner  or  proprietor,  of  any  stage  coaches,  waggons, 
carts,  or  other  carriages  carrying  goods  or  passengers  for  hire  to  and 
from  any  such  city  or  town,  and  each  and  every  person  who  as  a  mer- 
chant, clerk,  agent,  or  otherwise  shall  purchase  at  any  such  city  or 
town  any  British  corn  for  sale,  or  for  the  sale  of  meal,  flour,  malt,  or 
bread  made  or  to  be  made  thereof,  shall,  before  he  or  she  shall  so  deal 
in  British  corn  at  any  such  city  or  town,  or  shall  engage  in  or  carry  on 
any  such  trade  or  business  as  aforesaid,  or  shall  purchase  any  British 
corn  for  any  such  purpose  as  aforesaid,  at  or  within  any  such  city  or 
town,  make  and  deliver,  in  manner  hereinafter  mentioned,  a  declaration 
in  the  following  words ;  (that  is  to  say ;) 

'  I,  A.  B.,  do  decla/re  that  the  returns  to  he  hy  me  made,  conformaUy  to  the  Act 

f  cased  in  the  fifth  year  of  the  reign  of  her  Majesty  Queen  Victoria,  intituled, 
here  set  forth  the  title  of  this  Act,]  of  the  quamiities  and  prices  of  British  com 
which  henceforwa/rd  shall  iy  or  for  me  be  bought,  shall,  to  the  best  of  my  know- 
ledge and  belief,  contain  the  whole  quantity,  and  no  more,  of  the  British  corn 
bon^  fide  bought  for  or  by  me  within  the  periods  to  which  such  returns  respectively 
shall  refer,  with  the  prices  of  such  corn,  and  the  names  of  the  sellers  respectively, 
and  to  the  best  of  my  judgment  the  said  retwns  shall  in  cdl  respects  be  conformable 
to  the  provisions  of  the  said  Act.' 
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"  Which  declaration  shall  be  in  writing,  and  shall  be  subscribed  with  the 
hand  of  th^  person  so  making  the  same,  and  shall  by  him  or  her,  or  by 
his  or  her  agent,  be  delivered  to  the  mayor  or  chief  magistrate,  or  to  some 
justice  of  the  peace  for  such  city  or  town,  or  for  the  coimty,  riding,  or 
division  in  which  the  same  is  situate,  who  are  hereby  required  to 
deliver  a  certificate  thereof  to  the  officer  of  excise  acting  as  inspector 
of  corn  returns  for  such  city  or  town  as  aforesaid,  or  to  such  continuing 
inspector  of  corn  returns  as  aforesaid  for  such  city  or  town,  (as  the  case 
may  be,)  to  be  by  such  officer  or  inspector  registered  in  a  book  to  be  by 
him  provided  and  kept  for  that  purpose"  (a). 

Sect.  24.  "  That  it  shall  be  lawful  for  the  inspectors  of  com  returns 
for  the  city  of  London,  the  city  of  Oxford,  and  the  town  of  Cambridge 
respectively,  and  for  any  officer  of  excise  acting  as  inspector  of  corn 
returns  in  any  such  other  city  or  town  as  aforesaid,  or  for  any  continu- 
ing inspector  of  corn  returns  in  any  such  other  city  or  town  as  aforesaid, 
to  serve  upon  and  deliver  to  any  person  buying  or  selling  corn  in  any 
such  city  or  town,  and  who  is  not  within  the  terms  and  meaning  of  this 
present  Act  specially  required  to  make  any  such  declaration  as  afore- 
said, a  notice  in  writing  under  the  hand  of  such  inspector  or  officer, 


(a)  The  39th  section,  post  1194,  im- 
poses a  penalty  for  not  complying  with 


this  provision ;  and  see  form  of  con- 
viction, post,  1199. 


B.  y.] 


(Stoxn. 


requiring  -Hm  to  maTce  euch  declaration  as  aforesaid  ;  and  efery  such 
person  upon  -whom  such  notice  shall  be  served  as  aforesaid  shall  and  he 
is  hereby  required  to  comply  with  such  notice,  and  to  make  such 
declaration,  in  auch  and  the  same  manner  in  all  respects  as  if  he  or  she 
had  been  specially  required  to  make  the  same  by  the  express  provisions 
of  this  present  Act." 

Sect.  25.  "That  all  persons  who  are  hereinbefore  required  to  make 
and  who  shall  have  made  such  declaration  as  aforesaid,  shall  and  they 
are  hereby  required,  on  the  first  market  day  which  shall  be  holden  in 
each  and  every  week  within  each  and  every  city  or  iowa  named  in  the 
said  schedule  hereunto  annexed,  except  the  city  of  London,  at  or  within 
which  they  shall  respectively  deal  in  corn,  or  engage  in  or  carry  on  any 
such  trade  or  business  as  aforesaid,  or  purchase  any  corn  for  any  such 
purpose  as  aforesaid,  to  return  or  cause  to  be  returned  to  the  officer  of 
excise  acting  as  inspector  of  corn  returns  for  such  city  or  town,  at  the 
place  appointed  for  receiving  such  returns,  or  to  the  continuing 
inspector  of  corn  returns  for  such  city  or  town,  or  to  the  inspector  of 
corn  returns  for  the  city  of  Oxford  or  the  town  of  Cambridge,  (as  the 
case  may  be,)  an  account  in  writing,  signed  with  their  names  respec- 
tively, of  the  amount  of  each  and  every  parcel  of  each  respective  sort 
of  British  corn  so  by  them  respectively  bought  during  the  week  ending 
on  and  including  the  day  next  preceding  such  first  market  day  as  afore- 
said, with  the  price  thereof,  and  by  what  weight  or  measure  the  same 
was  so  bought  by  them,  with  the  names  of  the  sellers  of  each  of  the 
said  parcels  respectively,  with  the  names  of  the  person  or  persons,  if 
any,  other  than  the  person  making  such  return,  for  or  on  account  of 
whom  the  same  was  so  bought  and  sold ;  and  it  shall  be  lawful  for  any 
such  ofBcer  of  excise  acting  as  inspector  of  corn  returns,  or  any  such 
continuing  inspector  of  corn  returns  as  aforesaid,  to  deliver  to  any 
person  making  or  tendering  any  such  return,  a  notice  in  writing 
requiring  him  or  her  to  declare  and  set  forth  where  and  by  whom  and 
in  what  manner  any  such  British  corn  was  delivered  to  him  or  her ; 
and  every  person  to  whom  any  such  notice  shall  be  so  delivered  shall 
and  he  or  she  is  hereby  required  to  comply  therewith,  and  to  declare 
and  set  forth  in  such  his  or  her  return,  or  in  a  separate  statement  in 
writing,  the  several  particulars  aforesaid"  (a). 

Sect.  33.  "That  any  corn  factor,  dealer,  or  other  person  who  at  or 
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(a)  The  returns  to  be  made  under 
this  section  are  the  same  as  were 
required  by  the  27th  section  of  the 
repealed  Act,  9  Geo.  IT.,  c.  60.  In 
considering  the  provisions  of  the  27th 
section  of  the  repealed  Act,  and  the 
penalties  to  which  parties  were  sub- 
jected by  the  42n(i  section  of  that 
Act,  (which  was  similar  in  aU  respects 
to  the  39th  section  of  the  present 
Act,)  it  was  held,  that  the  principal 
object  of  the  statute  being  to  ascer- 
tain the  average  price  of  British  com 
weekly,  the  words  purchase  and  iougkt 
in  the  27th  section  imported  bargains 
actually  and  bond  fide  made,  and  not 
merely  contracts  made  according  to 
the  provisions  of  the  Statute  of 
Frauds;  and,  therefore,  that  the 
above-mentioned  return  was  to  be 
made  on  the  first  market  day  after  a 
bargain  was  actually  and  lonA  fide 
made.    And  where  A.  on  the   22nd 


day  of  September,  at  the  town  of  N., 
(the  next  market  day  being  Wednes- 
day the  23rd,)  bought  twenty  quar- 
ters of  oats  at  twenty-six  shillings  per 
quarter,  being  part  of  a  larger  parcel 
lying  in  the  warehouse  of  the  seller, 
and  part  was  delivered  on  the  24th, 
and  the  remainder  on  the  28th ;  but 
there  was  no  note  or  memorandum  in 
writing  of  the  bargain,  nor  any  ac- 
ceptance of  part  by  the  buyer  before 
the  24th,  nor  any  earnest  given  or 
part  payment,  and  no  return  of  the 
bargain  was  made  to  the  inspector  on 
Wednesday  the  23rd:  it  was  held, 
that  A.  was  liable  to  conviction  under 
the  42nd  section,  (if.  v.  Tovmrow,  1 
B.  <fc  Ad.  465.) 

The  39th  section,  post,  1194,  im- 
poses a  penalty  for  non-compliance 
with  this  25th  section;  and  see  a 
form  of  conviction,  post,  1199. 
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previously  to  the  time  when  this  present  Act  shall  come  into  operation 
shall  have  made  the  declaration  required  of  him  in  and  by  the  said  Act 
so  passed  as  aforesaid  in  the  ninth  year  of  the  reign  of  his  late  Majesty 
King  George  the  Fourth,  shall  and  he  or  she  is  hereby  required  forth- 
with to  make  all  such  returns  to  the  inspectors  for  the  city  of  London, 
the  city  of  Oxford,  and  the  town  of  Cambridge,  and  to  the  respective 
officers  of  excise  acting  as  inspectors  of  corn  returns  in  the  several 
other  cities  and  towns  aforesaid,  at  the  respective  places  appointed  for 
receiving  such  returns  as  aforesaid,  or  to  such  continuing  inspector  of 
corn  returns  as  aforesaid  in  any  such  other  cities  or  towns,  (as  the  case 
may  be,)  and  to  perform  and  do  all  such  acts,  matters,  and  things,  and 
to  comply  with  and  observe  all  such  rules  and  regulations  as  are  hereby 
required  or  directed  of  or  in  regard  to  persons  who  have  made  any 
declaration  required  of  them  in  and  by  the  present  Act,  although  he  or 
she  may  not  have  actually  made  such  last-mentioned  declaration." 

Sect.  39.  "  That  if  any  person  who  is  hereby  required  to  make  and 
deliver  the  declaration  or  declarations  hereinbefore  particularly  men- 
tioned and  set  forth,  or  either  of  them,  shall  not  make  and  deliver  such 
declaration  or  declarations  at  the  time  and  in  the  form  and  manner  and  to 
the  person  or  persons  hereinbefore  directed  and  prescribed  in  that  behalf, 
every  person  so  offendiug  shall  forfeit  and  pay  a  sum  not  exceeding 
twenty  pounds  for  each  and  every  calendar  month  during  which  he 
shall  neglect  or  delay  to  make  and  deliver  any  such  declaration  ;  and  if 
any  person  who  is  hereinbefore  required  to  make  any  return  to  the  in- 
spector of  corn  returns  for  the  city  of  London,  or  the  city  of  Oxford, 
or  the  town  of  Cambridge,  or  to  any  officer  of  excise  acting  as  in- 
spector as  aforesaid,  or  to  any  such  continuing  inspector  of  com  returns 
as  aforesaid,  shall  not  make  such  returns  to  such  inspector  or  officer 
at  the  time  and  in  the  form  and  manner  hereinbefore  directed  and 
prescribed,  every  such  offender  shall  for  such  his  offence  forfeit  and 
pay  a  sum  not  exceeding  twenty  pounds."     (See  ante,  sect.  25,  and  note.) 

Sect.  40.  "  That  all  and  every  the  penalties  aforesaid  shall  and  may 
be  prosecuted,  sued  for,  and  recovered,  by  and  to  the  use  of  any  person 
who  will  sue  for  the  same,  before  any  two  justices  of  the  peace  acting 
in  and  for  the  city,  town,  county,  riding,  or  division  within  which  the 
offence  shall  have  been  committed  ;  and  upon  conviction  of  any  such 
offender  before  any  such  justices  of  the  peace,  either  by  the  confession  of 
the  party  offending  or  by  the  oath  of  any  credible  witness  or  witnesses 
(which  oath  such  justices  are  hereby  authorized  to  administer),  the 
amount  of  such  penalties  and  forfeitures  shall  be  levied,  together  with 
the  costs  attending  the  information  and  conviction,  to  be  assessed  and 
allowed  by  such  justices,  by  distress  and  sale  of  the  goods  and  chattels 
of  the  party  or  parties  offending,  by  warrant  under  the  hands  and  seals 
of  such  justices  (which  warrant  such  justices  are  hereby  empowered 
and  required  to  grant) ;  and  the  overplus  (if  any)  after  such  penalties, 
forfeitures,  and  fines,  and  the  charges  of  such  distress  and  sale  are  de- 
ducted, shall  be  retvu'ned,  upon  demand,  unto  the  owner  or  owners  of 
such  goods  and  chattels ;  and  in  case  such  fines,  penalties,  and  forfei- 
tures shall  not  be  forthwith  paid  upon  conviction,  then  it  shall  be  law- 
ful for  such  justices  to  order  the  offender  or  offenders  so  convicted  to  be 
detained  and  kept  in  safe  custody  until  return  can  be  conveniently 
made  to  such  warrant  of  distress,  unless  the  offender  or  offenders  shall 
give  sufficient  security,  to  the  satisfaction  of  such  justices,  for  his  or 
their  appearance  before  such  justices  on  such  day  or  days  as  shall  be 
appointed  for  the  return  of  such  warrant  of  distress,  such  day  or  days 
not  being  more  than  seven  days  from  the  time  of  taking  any  such  secu- 
rity, and'  which  security  the  said  justices  are  hereby  empowered  to 
take  by  way  of  recognizance  or  otherwise  ;  but  if  upon  the  return  of ' 


(a)  See  ante,  "  Commitment." 
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said,  and  they  are  hereby  authorized  and  required,  by  warrant  or  war-    

rants  under  their  hands  and  seals,  to  cause  such  offender  or  offenders  to 
be  committed  to  the  common  gaol  or  house  of  correction  of  the  city, 
town,  county,  riding,  or  division  where  the  offender  shall  be  or  reside, 
there  to  remain,  without  bail  or  mainprize,  for  any  term  not  exceeding 
three  calendar  months,  unless  such  penalties,  forfeitures,  and  fines,  and 
all  reasonable  charges  attending  the  same,  shall  be  sooner  paid  and 
satisfied." 

_  Sect.  41.  "  That  if  any  person  who  shall  be  summoned  as  a  witness  to  penalty  on  wit- 
give  evidence  before  any  justices  of  the  peace,  touching  any  matter  of  nessesnot 
fact  contained  in  any  information  or  complaint  for  any  offence  against  requireaf  "''™ 
this  Act,  either  on  the  part  of  the  prosecutor  or  of  the  person  or  per- 
sons accused,  shall,  after  a  reasonable  sum  of  money  for  his  or  her 
charges  and  expenses  shall  have  been  paid  or  been  tendered  to  him  or 
her,  refuse  or  neglect  to  appear  at  the  time  and  place  for  that  purpose 
appointed,  without  a  reasonable  excuse  for  his,  her,  or  their  neglect,  or 
appearing,  shall  refuse  to  be  examined  on  oath  and  give  evidence  before 
such  justices  of  the  peace,  then  and  in  either  of  such  cases  such  person 
shall  forfeit  for  every  such  offence  any  sum  not  exceeding  ten  pounds, 
to  be  recovered  in  the  manner  hereinbefore  provided  for  the  recovery  of 
the  several  penalties  aforesaid." 

Sect.  42.  "  That  if  any  person  shall  make  any  false  and  fraudulent  Making  false 
statement  in  any  such  return  as  he  is  hereinbefore  directed  and  required  demeanour"'' 
to  make,  or  shall  falsely  and  wilfully  include,  or  procure  or  cause  to  be 
included,  in  any  such  return,  any  British  corn  which  was  not  truly  and 
bond  fide  sold  or  bought  to,  by,  or  on  behalf  of  the  person  or  persons  in 
any  such  return  mentioned  in  that  behalf  in  the  quantity  and  for  the 
price  therein  stated  and  set  forth,  every  such  offender  shall  be  and  be 
deemed  guilty  of  a  misdemeanour." 

Sect.  43.   "  That  nothing  in  this  Act  contained  shall  extend  to  alter  Act  not  to  affect 
the  present  pi-actice  of  measuring  corn,  or  any  of  the  articles  aforesaid,   ^^^  practice  of 
to  be  shipped  from  or  to  be  landed  in  the  port  of  London,  but  that  the  privileges  of 
same  shall  be  measured  by  the  sworn  meters  appointed  for  that  purpose,  tondon. 
by  whose  certificate  the  searchers  or  other  proper  officers  of  her  Ma- 
jesty's  customs  are  hereby  empowered  and  required  to  certify  the 
quantity  of  corn  and  other  articles  as  aforesaid  so  shipped  or  landed  ; 
and  that  nothing  in  this  Act  contained  shall  extend  to  lessen  or  take 
away  the  rights  and  privileges  of  or  the  tolls  or  duties  due  and  payable 
to  the  mayor  and  commonalty  and  citizens  of  the  city  of  London,  or 
to  the  mayor  of  the  said  city  for  the  time  being,  or  to  take  away  the 
privileges  of  any  persons  lawfully  deriving  title  from  or  under  them." 

Sect.  44.  "  That  if  any  action  or  suit  shall  be  brought  or  commenced  Limitation  of 
against  any  person  or  persons  for  any  thing  by  him,  her,  or  them  done  ao'^iis  (a), 
by  virtue  or  in  pursuance  of  this  Act,  such  action  or  suit  shall  be  com- 
menced within  three  months  next  after  the  matter  or  thing  done,  and 
shall  be  laid  in  the  proper  county ;  and  the  defendant  or  defendants  in 
such  action  or  suit  shall  and  may  plead  the  general  issue,  and  give  this 
Act  and  the  special  matter  in  evidence,  at  any  trial  to  be  had  there- 
upon ;  and  if  afterwards  a  verdict  shall  pass  for  the  defendant  or  de- 
fendants, or  the  plaintiff  or  plaintiffs  shall  discontinue  his,  her,  or  their 
action  or  actions,  or  be  nonsuited,  or  judgment  shall  be  given  against 
him,  her,  or  them,  upon  demurrer  or  otherwise,  then  such  defendant  or 
defendants  shall  have  treble  costs  awarded  to  him,  her,  or  them  against 
such  plaintiff  or  plaintiffe." 

(d)  As  to  clauses  of  this  nature,  in  general,  see  "Justices,"  "Vol.  III. 
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SCHEDULE  OP  CITIES  AND  TOWNS  TO  WHICH  THE  5  VICT.  Cap.  14, 

EEFEES. 

The  towns  comprised  in  the  schedmle,  which  are  ma/rlced  with  an  asterisk  (*),  are  those  which  were 
not  appointed  iy  the  Act,  9  Oeo.  IV,,  cap.  60,  as  places  from  which  returns  were  to  be  made. 

Those  towns  marJced  with  a  dagger  (f )  are  those  referred  to  in  tJiC  Schedvle  to  the  27  <!■  28  Vict. 

c.  87,  see  ante,  p.  1188. 


Counties. 


Towns. 


Counties. 


Towns. 


ChesHIKE 


Lancasteb 


Dbrbt  .... 

NOTTINeHAM 

Leicbstee     .    . 
nobthamptos    . 

Wabwiokbhike 
"woecestbe  .    . 

'Gloucestek  .    , 


Cheater. 

Nantwich. 

Middlewich. 

Four  Lane  Ends. 
'Congleton. 
*Macclesfield. 
*Stockport. 

Liverpool. 

TJlverston. 

Lanca.'iter. 

Preston. 

Wigan. 

Warrington. 

Manchester. 

Bolton. 
■*Blaokburn. 
■*Bury. 
■*Roclidale. 

Derby. 
t*Cliesterfleld. 

Nottingham. 

Newark. 
f*Mansfield. 
t'Retford. 

Leicester. 
*Loughborough. 
■*Hinckley. 
'  *Lutterworth. 

Northampton. 
♦Peterborough. 
*Daventry. 
*  W  ellingborough. 
♦Kettering. 

Coventry. 

Birmingham. 
+*Warwick. 
f*Stratford-on-Avon. 

Worcester.  , 

■  ♦Bromsgrove. 

•Kidderminster. 

L*Stourbridge. 
:  ♦Evesham. 

Gloucester. 
Cirencester. 


Glouoesteb, 


Somersetshire  . 


Cornwall 


Doesetshire 


Monmouthshire    . 


Devonshire  .    . 


Tetbury. 

Stow-on-the-Wold. 

Tewkesbury. 
t^Cheltenham. 
t^Dursley. 
{♦North  Leach. 
■[■♦Stroud. 

Bristol. 

Taunton. 

Wells. 

Bridgewater. 

Frome. 

Chard. 

•  ♦Somerton. 

■  *Shepton  Mallet. 

•  'Wellington. 

•  *Wiveliscomb. 

Monmouth. 
Abergavenny. 
Chepstow. 
Pontypool. 
fNewport. 

Exeter. 

Barnstaple. 

Plymouth. 

Totness. 

Tavistock. 

KlingBbridge. 
t'Oakhampton. 
{♦Tiverton. 
t*Honiton. 

Truro. 

Bodmin. 

Launceston. 

Redruth. 

Helston. 

St.  Austell. 
•Falmouth. 
♦Callington. 
♦Liskeard. 
♦St.  Columb. 

Blandford. 
Bridport. 
Dorchester, 
Sherborne. 
Shaftesbury. 
Wareham. 
fPooIe. 


9.  v.] 


Olorn. 
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Counties. , 

Towna. 

Counties. 

Towns. 

Hampshiee    .     .    . 

Winchester. 

Essex  (contmued). 

•  *Saffron  Waldon. 
■  ♦Braintree. 

Andover. 

Basingstoke. 

Fareham. 

Kent 

Maidstone. 

Havant. 

Canterbury. 

Newport. 

Dartford. 

Bingwood. 

f  ♦Chatham  and  Eoches- 

Southampton. 

ter. 

Portsmouth. 

♦Dover. 

f*Christchurch. 

♦Graveseud. 
♦Ashford. 

Kdtland  .... 

t*Okeham. 

Sussex     .... 

Chichester. 

Hekefobd     .    .    . 

■  *Leominster. 
♦Hereford. 

Lewes. 

Rye. 

{♦Kington. 

■  *BriglLton. 

■  *Bast  Grinstead. 

Shkopshibe  .    .    . 

t*Shre-wsbury. 

•■♦Battle. 

♦Ludlow. 

■  ♦Arundel. 

■  *Newport. 

■  *Hastings. 

t*Oswestry. 

■  ♦Midhurst. 

■  *VTelUngton. 

♦Shoreham. 

♦Wenlock. 

•■♦Wliitchurch. 

Bedford  .... 

Bedford. 

•  ♦Market  Drayton. 

•  ♦Leighton  Buzzard. 

•  ♦Luton. 

Wiltshire    .    ,    . 

t*Swindon. 

t*DeTizea. 

Bekkshiee    .    .     . 

Windsor. 

t*SaUsbury. 

Reading. 

t*Troubridge. 

■  ■♦Abingdon. 

Warminster. 

■  ♦Maidenhead. 

f*Chippeubam. 

■  ♦Newbury. 
•■♦Wallingford. 

SlArFOEDSHIEE  .      . 

t*Stafford. 

t*Burton-on-Trent. 

Bucks 

Aylesbui-y. 

t*  Lichfield. 

■  ♦Buckingham, 

*Newcastle-under-Lyme. 

♦High  Wycombe. 

t*Stone. 

fNewport  Pagnel. 

f*tJttoxeter. 

••Walsall. 

OXPOEDSHIEE       .      . 

Oxford. 

''Wolverhampton. 

f^Banbury. 
t^Henlcy. 

Middlesex  .    .    . 

London. 

t^Witney. 

Uxbridge. 

f^Chipping  Norton. 

Hektpokdshirb 

Hertford. 
Eoyston. 

Huntingdon      .    . 

Huntingdon. 
St.  Ives. 

t*BiBhop  Stortford. 

Cambeidge    .    .    . 

Cambridge. 

t*St.  Albans. 

Ely. 

■f*Hemel  Hempstead. 

Wisbeach. 

t^Hitchin. 

t*Newmarket. 

SUBBET       .... 

Guildford. 

SUEPOLK     .... 

flpswich. 

■j-^  Croydon. 

Woodbridge. 
Sudbury. 
Hadleigli. 
Stow  iiarket. 

{♦Kingston. 

{♦Dorking. 

Essex 

Chelmsford. 

Beoeles. 
Buiyay. 

Colchester. 

Eomford. 
t*Chipping  Ongar. 

Lowestoft. 

Bury  St.  Edmunds. 
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Counties. 

Towns. 

Counties. 

Towns. 

NOBFOLK  .... 

Norwich. 

YoKK  (continued). 

t*Selby. 

■yarmoulh. 

t*Skipton. 

Lynn. 

■  *Thlrsk. 

Thetford.  . 

*Eotherham. 

Watton. 

t*Otley. 

Diss. 

t*Thorne. 

Bast  DercBam. 

Harleston. 

Durham  .... 

Durham. 

Holt. 

Stockton. 

Aylsham. 

Darlington. 

Fakenham. 

Sunderland. 

North  "Walsham. 

Barnard  Castle. 

t*Swaffham. 

Northumberland  . 

Walsingham. 

Lincoln   .        •    • 

Lincoln. 

Belford. 

Gainsborough. 

Hexham. 

Glanford  Bridge. 

Newcastle-upon-Tyne. 

Louth. 

Moi-peth.: 

Boston. 

Alnwick. 

Sleaford. 

Berwick. 

Stamford. 

Spalding. 

(Cumberland     .    . 

Carlisle. 

■  *Barton  on  Humber. 

Whitehaven. 

•  ■*Bourne. 

Cockermouth. 

■  *Grantham. 

Penrith. 

T*Grimsby. 

Egremont. 

t*HorncastIe. 

*Wigton, 

f*Market  Eaiain. 

*Maryport. 

■i-*Caistor. 

■  *Workington. 

t*Alford. 

t*Holbeaoh. 

Westmoreland 

Appleby. 

•f*Long  Sutton. 

Kendal. 

York  .    .    .    .    • 

York. 

Wales      .... 

Carmarthen. 

Leeds. 

Carnarvon. 

Wakefield. 

Haverfordwest. 

Bridlington. 

CardiflF. 

Bererley. 

Denbigh. 

Hawden. 

Wrexham. 

Sheffield. 

•  '•'Brecon. 

Hull. 

■*Mold. 

Whitby. 

■  '^Bangor. 

New  Malton. 

•  '*Cowbridge. 

■  ■*Barnsley. 

■  '"Newtown. 

■*Bedale. 

■  *Corwen. 

t*Bradford. 

•  '"Welshpool. 

•[♦Donoaster. 

■  "'Llangefni. 

*Knaresborough. 

'"LlandiUo. 

•  *Pickering. 

■  '"Knighton. 

■  *Eichmond. 

■  *Swansea. 

■  *Eipon. 

VI.  ©Iisttuctms  tt)e  dFm  passage  of  ©rain. 


Obstructing  free        This  offence  is  provided  for  by  tlie  24  &  25  Vict.  c.  100,  s.  39,  and  has 
passage  of  grain-.    ]t,een  treated  of,  ante,  tit. '' Assault." 

As  tcf  the  liahility  cf  the  hundred  in  case  of,  see  "Hundred"  Vol.  II. 
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7.  Forms. 

VII.  j='otm3.  

County  [or  Boroiigh']  \  BE  it  remembered,  that  on  the  day  of  (i)  Con-rictioix 

of- .  j  A.  B.,  dec.  [as  in  tlie  general  form  of  conviction,  ante,  against  a  com- 

tii.  "  Convktim "]  is  convicted  before,  &c.,  for  thai  he  the  said  A.  B.,  being  dealer  for  not 
a  dealer  in  British  com  (a),  at  [or  within]  the  oity  [or  townl  of  in  the  declaration 

county  of  ^  ,  being  one  of  the  cities  [or  towns^  named  in  the  schedule  required  by  S 

annexed  to  a  certain  Act  of  Parliament  made  and  passed  in  the  fifth  yea/r  of  the  "f^i"*-  "■  1*.  s-.^S 
reign  of  her  Majesty  Queen  Victoria,  intituled,  "An  Act  to  amend  the  Laws  for   f""'^'  ■'■'^^^' 
the  Importation  of  Com,"  did  on  the  day  of  ,  a.  d. 

,  and  continuaUy  from  tliencefor  the  space  of  calenda/r 

months,  at  aforesaid,  deed  in  British  com,  and  that  the  said  A.  B.  did 

not,  before  he  so  dealt  in  British  corn  as  aforesaid,  malce  or  deliver  at  or  within 
the  said  city  [or  town']  of  ,  to  the  mayor  or  chief  magistrate  of  the  said 

city,  [or  toum-,'}  or  to  any  justice  of  the  peace  for  the  said  city,  [or  tovm,']  or  for 
the  said  county  of  [or  riding,  or  division,  as  the  case  may  be,]  in 

which  the  said  city  [or  tovrn]  is  situate,  the  declaration  in  writing,  subscribed  with 
the  hand  of  the  said  A.  B.,  in  the  form,  and  manner  as  by  the  said  Act  of  Pa/rlia- 
ment  in  that  behalf  required,  contrary  to  the  form  of  the  statute  in  such  case  mxide 
amd  provided  [proceed  as  in  the  general  form  of  conviction,  ante,  tit.  "  Con- 
viction "]. 


County  [or  BorougK]  \   BE  it  remembered,  that  on  the  day  of  (2.)  Conviction 

of .  J  A.  B.  ,at  ,  in  the  said  against  a  oom- 

\county  or  borough"],  A.  B.  is  convicted  before  the  undersigned,  two  of  her  maMng  tho°* 
Majesty's  justices  of  tlm  peace  for  the  said  [county  or  borough},  for  that   he,   retnm  directed 
the  said  A.  B.,  being  a  dealer,  in  British  com  (a)  at  and  within  the  city  [or  ty  5  Vict.  c.  14, 
(ow»]  of  ,  in  the  county  of  being  one  of  the  cities  ^'  ^^  t""*^  1193). 

[or  to^ons^  named  in  the  schedule  annexed  to  a  certain  Act  of  Parlia/ment, 
made  amd  passed  in  the  fifth  yea/r  of  the  reign  of  her  Majesty  Queen  Victoria, 
intituled,  "An  Act  to  amend  the  Laws  for  the  Importation  of  Corn,"  and  not  being 
one  of  the  cities  or  towns  referred  to  in  a  certain  A  ct  passed  in  the  28i/i  year  of  her 
Majesty  the  Queen  Victoria, andentitled"AnActtoam£ndthelawrelativeto Pui- 
Ucationof  accounts  of comimported,and  to  returns,  or  of  purchases  andsales  of  corn," 
and  ha/vingmade  the  declaration  in  that  behalf  required  by  the  said  first  mentioned 
Act  of  Parliament  in  such  case  made  and  provided,  did,  on  divers  days  and  times 
during  the  week  ending  on  and  including  the  day  next  preceding  the  first  market  day 
hereafter  mentioned,  to  wit,  on  the  day  of  ,  A.  u.  , 

and  on  divers  days  and  times  afterwards,  at  [or  withinl  the  said  town  [or  city] , 
deal  in  British  com,  and  did  buy  divers,  to  wit,  one  thousand  pwrcels  of  divers,  to 
irit,  one  hundred  sorts  of  British  corn,  at  and  for  divers  prices,  from  divers 
persons,  by  divers  weights  and  m^easures,  nevertheless  the  said  A.  B.  did  not  on 
{Monday)  the  day  of  ,  A.  n.  being  the  first 

market  day  of  the  week  ending  the  day  of  ,  A.  d.  , 

holden  within  the  said  town  [or  cUy]  return  or  cause  to  be  returned  to 

tlve  officer  of  excise  acting  as  inspector  of  com  returns  for  the  said  town  [or  city] 
of  ,  at  the  place  appointed  for  receiving  such  returns  [or  to  the  con- 

tinuing inspector  of  com  returns  for  the  said  town  [or  dty]  of  ,  [or  to 

the  inspector  of  com  returns  for  tfie  said  city  of  Oxford,  or  the  toum  of  Carnbridge, 
as  the  case  may  be,]  an  account  in  writing,  signed  with  the  name  of  the  said 
A.  B.,  of  the  amount  of  each  and  every  parcel  of  each  respective  sort  of  British 
com  by  him  bought  during  the  week  ending  on  and  including  the  day  next  pre- 
ceding such  first  market  day  as  aforesaid,  with  the  price  thereof,  and  by  what 
weight  or  measure  the  same  was  so  bought  by  him,  with  the  -names  of  the  sellers  of 
ecuch  of  tlie  said  parcels  respectivel/y,  and  with  the  naTnes  of  tlie  person  or  persons, 
other  thorn  the  said  A.  B.,for  or  on  account  of  whom  the  same  was  so  bought  and 
sold,  in  the  form  and  manner  as  required  by  the  said  Act  of  Parliament,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided.  [Proceed  as  in 
the  general  form  of  conviction,  ante,  tit.  "  Conviction."] 


(a)  If  not  a  dealer  in  com,  the  conviction  must  be  altered  accordingly 
throughout. 
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1.  Different 
kinds  of 
Coroners. 


©OtOttW.  s.  r. 

\_j  OEONEKS  are  ancient  officers  by  the  common  law,  so  called  be- 
cause they  deal  principally  with  the  pleas  of  the  crown,  and  were  of  old 
time  the  principal  conservators  of  the  peace.  (2  Sawk.  c.  9,  a.  1  ;  see 
Jervis's  Cor.  3rd  ed.  1,  2,  3.) 

As  to  coroners  for  the  county  of  Durham,  see  the  7  Will.  IV.  &  1 
Vict.  c.  61. 

Hereunder  will  be  treated  of, 

I.  The  different  Kinds  of  Coroners,  1200. 
II.   Who  may  be  a  Coroner,  and  Number  alloteed,  1201. 
[3  Mw.  I.  c.  10 ;  14  Mdw.  III.  st.  1,  c.  8.] 

III.  Election  of,  1201. 

[28  Edw.  III.  c.  6;  7  <£•■  8  Vict.  e.  92;  23  cfc  24  Vict.  c.  116.] 

1.  In  Counties,  1201. 

2.  Jn  Boroughs,  1205. 

IV.  Duration  of  Office  and  Removal  from,  1206. 
V.  Places  where  Coroner  has  Jurisdiction,  1207. 

VI.  Power  to  appoint  a  Deputy,  1209. 

VII.  Power  and  Duty  in  taking  Inquisitions  of  Deatlis :  and 
herein  of  the  Forms  of  Inquisitions  and  other  Matters 
relative  thereto,  and  of  Expenses  of  holding  Inquests, 
and  of  Medical  Witnesses,  1211. 

[3  Edw.  I.  c.  10 ;  4  Bdw.  I.  st.  2  ;  7  Geo.  IV.  c.  64  :  6  *  7 
Wm.  IV.  c.  89 ;  7  WiU.  IV.  &  I  Vict.  c.  68.] 

VIII.  Poioer  and  Duty  in  other  Matters,  1230. 
[4  Edw.  I.  St.  2.] 
IX.  His  Remuneration,  1232. 
[3  Ben.  VII.  c.  1.] 
X.   Other  Privileges,  1233. 
■XL  Punishment,  ^c.,for  not  doing  his  duty,  1233. 

[3  Edw.  I.e.  9;  3  Hen.  VII.  c.  1 ;  25  Geo.  II.  c.  29.] 
XII.  Forms,  1235. 


I.  JBif  ewnt  Ittnlis  of  etotonws. 

There  are  three  kinds  of  coroners,  viz. — 
Different  klnda  ^®*'  Those  virtute  officii,  as  the  lord  chief  and  puisne  judges  of  the 

of.  Court  of  Queen's  Bench  ;  (4  Bep.  57  6 ;  4  Inst.  73  ;) 

2nd,  Those  virtute  cartoe  sive  commissionis,  as  those  within  particular 
liberties  and  franchises,  over  which  the  lords  or  heads  of  corporations 
are  empowered  by  charter  to  act  themselves,  or  to  create  their  own 
coroners ;  {Mad.  Exch.  287 ;  Jerv.  3rd  ed.3 ;  as  to  which  see  now  the  Mu- 
nicipal Corporation  Act,  "post,  tit.  "  Corporations,"  [Municipal] ;)  or 
coroners  of  the  verge  of  the  Queen's  Court,  or  coroners  of  the  ^Admi- 
ralty;  {Jerv.  3rd  ed.  5) ;— and 
3rd,  Those  virtute  electionis,  which  will  be  treated  of  imder.  this  title.. 
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Of  ancient  time  this  office  was  of  great  estimation,  for  none  in  shires  Dignity. 
could  have  it  under  the  degree  of  a  knight.     (3  Edw.  I.  c.  10  ;  4  Inst. 
271  ;  Jerv.  Cor.  3rded.  10.) 

And  by  stat.  14  Edw.  III.  st.  1,  c.  8,  no  coroner  shall  be  chosen  un-  Estate, 
less  he  have  land  in  fee  sufficient  in  the  same  county  whereof  he  may 
answer  to  all  manner  of  people. 

It  is  observable  that  no  precise  amount  of  estate  is  expressly  required 
by  this  statute ;  but  the  coroner  ought  to  have  sufficient  property  to 
maintain  the  dignity  of  his  office,  and  to  answer  any  fine  that  may  be 
set  upon  him  for  his  misbehaviour.  But  if,  having  an  estate  in  fee 
within  the  county,  it  be  insufficient  to  answer  his  fines,  that  will  not 
operate  as  a  disqualification,  or  be  a  ground  for  his  removal,  if  he  be 
of  sufficient  estate  to  execute  his  office,  for  the  county  upon  his  default 
will  be  liable  to  the  fine,  as  a  punishment  for  having  elected  an  insuf- 
ficient officer.     (2  B.  P.  C.  55 ;  2  Inat.  175  ;  Jerv.  on  Gor.  3rd  ed.  p.  11.) 

There  is  no  law  limiting  the  number  of  coroners ;  and  formerly  it  Number  of. 
seemed  that,  if  the  justices  at  sessions  sanctioned  the  application  for  the 
appointment  of  an  additional  coroner,  the  Lord  Chancellor  would  have 
ordered  a  writ  to  be  issued  for  his  election.     (Ee  Coroner  of  Salop,  3 
/Swanst.  181,  183.) 


III.  iBlwtton  of. 

The  coroner  (as  of  ancient  time  the  sheriffs  and  conservators  of  the  T"  be  chosen  in 
peace)  shall  be  chosen  in  full  county,  that  is,  iu  the  comity  court,  by  *''^  '°™'^  """^• 
the  commons  of  the  same  county.     (28  Edw.  III.  c.  6.)    And  none  but 
freeholders  have  a  voice  at  such  election,  for  they  only  are  suitors  to 
the  county  court.     (2  Hawh.  a.  9,  ss.  5,  10.)    The  value  of  the  freehold 
is  not  material.     {Jervis,  3rd  ed.  24.) 

These  elections  are  in  pursuance  of  the  Queen's  writ  for  that  purpose ; 
but  now  the  elections  of  coroners  for  counties  are  regulated  by  7  &  8  Vict. 
c.  92,  if  divided  into  districts  for  the  purpose  of  that  Act;  the  same 
provisions  being  made  applicable  to  counties,  if  not  so  divided,  by  the 
23  &  24  Vict.  c.  116,  s.  1. 

By  the  7  &  8  Vict.  c.  92,  s.  1,  reciting  the  expediency  of  amending  the  7  &  8  Vict.  c.  92. 
law  as  to  elections  of  coroners,  58  Geo.  III.  c.  95,  is  repealed  ;   and  it  Petition  for 
is  enacted,  s.  2,  "  That  when  and  as  often  as  it  shall  seem  expedient  to  '''™i™  °f 
the  justices  of  any  county  that  such  county  should  be  divided  into  two  °™''  '^°' 
or  more  districts  for  the  purposes  of  this  Act,  or  that  any  alteration 
should  be  made  of  any  division  theretofore  made  under  this  Act,  it 
shall  be  lawfulpor  the  said  justices,  in  general  or  quarter  sessions  as- 
sembled, to  resolve  that  a  petition  shall  be  presented  to  her  Majesty, 
praying  that  siich  division  or  alteration  be  made,  and  thereupon  to 
adjourn  the  further  consideration  of  such  petition  until  notice  thereof 
shall  be  given  to  the  coroner  or  coroners  of  such  county  as  hereinafter 
provided." 

Sect.  3.  "  That  the  clerk  of  the  peace  shall  give  notice  of  any  such  Preparation  of 
resolution  to  every  coroner  for  such  county,  and  of  the  time  when  the  P^''*'™- 
petition  will  be  taken  by  the  said  justices  into  consideration,  and  the 
justices  shall  confer  with  every  such  coroner,  who  shall  attend  the 
meeting  of  the  justices  for  that  purpose,  touching  such  petition,  having 
due  regard  to  the  size  and  nature  of  each  proposed  district,  the  number 
of  the  inhabitants,  the  nature  of  their  employments,  and  such  other 
circumstances  as  shall  appear  to  the  justices  fit  to  be  considered  in 
carrying  into  execution  the  provisions  of  this  Act ;  and  such  petition, 
with  a  'description  of  the  several  proposed  districts,  and  of  the  boun- 
daries thereof,  with  the  reasons  upon  which  the  petition  is  founded, 
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shall  be  certified  to  her  Majesty  under  the  hands  and  seals  of  two  or 
more  of  the  justices  present  when  such  petition  shall  be  agreed  to,  and 
the  clerk  of  the  peace  for  such  county  shall  forthwith  give  or  send  a 
true  copy  of  such  petition,  certified  under  his  hand,  to  every  coroner 
for  such  county." 

Sect.  4.  "  That  it  shall  be  lawful  for  her  Majesty,  if  she  shall  think 
fit,  with  the  advice  of  her  privy  council,  after  taking  into  consideration 
any  such  petition,  and  also  any  petition  which  may  be  presented  to  her 
by  any  coroner  of  the  same  county  concerning  such  proposed  division 
or  alteration,  or  whenever  it  shall  seem  fit  to  her  Majesty  to  direct  the 
issue  of  a  writ  de  coro'natore  eligendo,  for  the  purpose  of  authorizing  the 
election  of  an  additional  coroner  above  the  number  of  those  who  have 
been  theretofore  customarily  elected  in  such  county,  to  order  that  such 
county  shall  be  divided  into  such  and  so  many  districts,  for  the  pur- 
poses of  this  Act,  as  to  her  Majesty,  with  the  advice  aforesaid,  shall 
seem  expedient,  and  to  give  a  name  to  each  of  such  districts,  and  to 
determine  at  what  place  within  each  district  the  court  for  the  election 
of  coroner  for  such  district  shall  be  holden  as  hereinafter  provided,  and 
every  such  order  shall  be  published  in  the  London  Gazette." 

Sect.  5.  "  That  the  justices  in  general  or  quarter  sessions  assembled 
shall  assign  one  of  such  districts  to  each  of  the  persons  holding  the 
office  of  coroner  in  such  county,  and  upon  the  death,  resignation,  or 
removal  of  any  such  person,  each  of  his  successors,  and  also  every  other 
person  thereafter  elected  into  the  office  of  coroner  in  such  county,  shall 
be  elected  to  and  shall  exercise  the  office  of  coroner,  according  to  the 
provisions  of  this  Act,  and  shall  reside  within  the  district  in  and  for 
which  he  shall  be  so  elected,  or  in  some  place  wholly  or  partly  sur- 
rounded by  such  district,  or  not  more  than  two  miles  beyond  the  outer 
boundary  of  such  district.  If  he  cease  to  reside  within  the  requisite 
locality  it  would  probably  be  ground  for  his  dismissal."  (See  per  Lord 
Eldon,  in  ex  parte  Parnell,  1J.<&W.  456.) 

Sect.  6.  "  That  whenever  it  shall  appear  to  her  Majesty,  with  the 
advice  aforesaid,  and  shall  be  set  forth  in  the  said  order  in  council, 
that  any  such  county  has  been  customarily  divided  into  districts 
for  the  purpose  of  holding  inquests  during  the  space  of  seven  years 
before  the  passing  of  this  Act,  and  it  shall  seem  expedient  to  her 
Majesty,  with  the  advice  aforesaid,  that  the  same  division  of  the 
county  be  made  under  this  Act,  each  of  such  districts  shall  be  assigned 
to  the  coroner  usually  acting  in  and  for  the  same  district  before  the 
passing  of  this  Act ;  but  if  it  shall  appear  expedient  to  her  Majesty, 
with  the  advice  aforesaid,  that  a  different  division  of  such  county  be 
made,  and  any  such  coroner  shall  present  a  petition  to  her  Majesty, 
praying  for  compensation  to  him  for  the  loss  of  his  emoluments 
arising  out  of  such  change,  it  shall  be  lawful  for  her  Majesty,  with  the 
advice  aforesaid,  to  order  the  lord  high  treasurer  or  commissioners  of 
her  Majesty's  treasury  to  assess  the  amount  of  compensation  which  it 
shall  appear  to  him  or  them  ought  to  be  awarded  to  such  coroner,  and 
the  amount  of  such  compensation  shall  be  paid  by  the  treasurer  of  the 
county  to  such  coroner,  his  executors  or  administrators,  out  of  the 
county  rate."  This  power  to  direct  compensation  to  be  assessed  only 
applies  to  those  cases  where  a  county  has  been  divided  into  districts  for 
seven  years  before  the  passing  of  the  Act,  and  where  a  different  division 
is  ordered  by  the  Act.   (iJ.  v.  Lechmere,  16  Q.  B.  284 ;  20  L.  J.  M.  C.  169.) 

Sect.  7.  "  That  such  justices  so  assembled  as  aforesaid  shall  order  a 
list  to  be  prepared  by  the  clerk  of  the  peace  for  their  respective  counties 
of  the  several  parishes,  townships,  or  hundreds,  as  the  case  may  be,  in 
each  and  every  of  the  several  districts  into  which  the  respective  coun- 
ties shall  be  divided  under  the  authority  of  this  Act,  specifying  in  such 
list  the  place  within  each  district  at  which  the  court  for  the  election  of 
coroner  is  to  be  holden,  and  also  the  place  or  places  at  which  the  poll 
shall  be  taken,  inserting  the  parishes,  townships,  and  places  for  each  of 
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such  polling  places,  and  shall  cause  such  order  to  be  enrolled  among 
the  records  of  the  county." 

Sect.  8.  "That  all  isolated  or  detached  parts  of  counties  shall  be 
considered,  for  the  purposes  of  this  Act,  as  forming  a  part  of  that 
county,  riding,  or  division  respectively,  whereby  such  isolated  or  de- 
tached parts  shall  or  may  be  wholly  surrounded,  but  if  any  such 
isolated  or  detached  part  shall  be  surrounded  by  two  or  more  counties, 
ridings,  or  divisions,  then  as  forming  part  of  that  county,  riding,  or 
division  with  which  such  isolated  or  detached  part  shall  have  the 
longest  common  .boundary." 

Sect.  9.  "  That  from  and  after  the  time  when  any  county  shall  have 
been  so  as  aforesaid  divided,  every  election  of  a  coroner  for  any  such 
district  shall  be  held  at  some  place  within  the  district  in  which  he  shall 
be  elected  to  serve  the  office  of  coroner  ;  and  that  every  person  to  be  so 
elected  shall  be  chosen  by  a  majority  of  such  persons  residing  within 
such  district  as  shall  at  the  time  of  such,  election  be  duly  qualified  to 
vote  at  the  elections  of  coroners  for  the  said  county." 

Sect.  10.  "That  from  and  after  the  division  of  any  counties  as  aforesaid 
.  into  coroners'  districts,  upon  every  election  to  be  made  of  any  coroner  or 
coroners  for  any  comity,  the  sheriff  of  the  county  where  such  election 
shall  be  made  shall  hold  a  court  for  the  same  election  at  some  conve- 
nient place  within  the  district  for  which  the  election  of  coroner  shall 
take  place,  on  some  day  to  be  by  him  appointed,  which  day  shall  not 
be  less  than  seven  days  nor  more  than  fourteen  days  after  the  receipt 
of  the  writ  de  coronatore  eligendo  ;  and  in  case  the  said  election  be  not 
then  determined  upon  the  view,  with  the  consent  of  the  electors  there 
present,  but  that  a  poll  shall  be  demanded  for  determination  thereof, 
then  the  said  sheriff,  or  in  his  absence  his  under-sheriff,  shall  adjourn 
the  same  court  to  eight  of  the  clock  in  the  forenoon  of  the  next  day 
but  one,  unless  such  next  day  but  one  shall  be  Saturday  or  Sunday, 
and  then  of  the  Monday  following;  and  the  said  sheriff,  or  in  his  ab- 
sence the  under-sheriff,  with  such  others  as  shall  be  deputed  by  him, 
shall  then  and  there  proceed  to  take  the  said  poll  in  some  public  place 
or  places  by  the  same  sheriff,  or  his  under-sheriff  as  aforesaid  in  his 
absence,  or  others  appointed  for  the  taking  thereof  as  aforesaid :  and 
such  polling  shall  continue  for  two  days  only,  for  eight  hours  in  each 
day ;  and  no  poll  shall  be  kept  open  later  than  four  of  the  clock  in  the 
afternoon  of  either  of  the  said  days."  (By  23  &  24  Vict.  c.  116,  s.  2, 
such  polling  can  now  continue  for  one  day  only.) 

"Where  certain  freeholders  of  the  county  petitioned  the  lord  chan- 
cellor to  set  aside  the  writ  issued  for  the  election  of  coroner,  or  to  stay 
its  execution  until  after  the  quarter  sessions,  when  a  division  of  the 
office  was  to  be  proposed,  the  petition  was  refused.  {In  re  Coronership 
of  Salop,  1  M'N.  &  G.  377.) 

By  analogy  with  the  repealed  statute  its  provisions  as  to  tipae  of 
election  must  be  strictly  followed.  In  the  case  of  the  Coroner  of  Stafford, 
decided  upon  the  repealed  statute  58  Geo.  III.  c.  95,  in  Gh.  M.  T.  1826, 
MSS.  there  cited  (2  Russ.  Chan.  Rep.  475),  the  writ  de  coronatore  eligendo 
was  received  by  the  under-sheriff  on  the  1st  of  April,  1826.  On  the  5th  of 
the  same  month  the  under-sheriff  informed  the  candidates  for  the  office 
that  the  sheriff  had  appointed  the  27th  of  April  then  instant  for  the 
election  ;  the  next  county  court  after  the  receipt  of  the  writ  being 
holden  on  the  13th  of  April,  the  sheriff  did  not  proceed  to  the  elec- 
tion, but  gave  notice  that  he  would  proceed  to  the  election  on 
the  27th.  On  that  day  the  election  was  commenced,  and  proceeded 
in  from  day  to  day  until  it  terminated.  This  was  holden  to  be  irre- 
gular by  the  lord  chancellor,  and  the  chief  justices  of  the  King's  Bench 
and  Common  Pleas,  the  sheriff  being  bound  by  the  statute  to  proceed 
to  the  election  at  the  next  county  court  after  the  receipt  of  the  writ, 
xmless  it  happened  to  be  holden  within  six  days,  or  upon  the  day  of  the 
receipt  of  the  writ.    When  the  writ  was  received  within  six  days  of  the 
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next  county  court,  or  upon  the  same  day,  the  notice  of  adjournment  was 
proclaimed  at  the  rising  of  the  court,  and  was  usually  aflSxed  on  the 
church  doors. 

By  7  &  8  Vict.  c.  92,  s,  11.  "  That  for  more  conveniently  taking  the 
poll  at  all  elections  of  coroners  under  the  authority  of  this  Act,  the  poll 
for  the  election  of  the  coroner  in  each  district  shall  be  taken  at  the 
place  to  be  appointed  for  holding  the  court  for  such  election,  and  at 
such  other  places  within  the  same  district  as  may  for  the  time  being  be 
appointed  by  the  quarter  sessions." 

Sect.  12.  "That  at  every  contested  election  of  coroner  for  any  district 
of  the  said  county,  the  sheriff,  under-sheriff,  or  sheriff's  deputy  shall, 
if  required  by  or  on  the  behalf  of  any  candidate  on  the  day  fixed  for  the 
election,  and  if  not  so  required,  may,  if  it  shall  appear  to  him  expedient, 
cause  a  booth  or  booths  to  be  erected  for  taking  the  poll  at  the  court 
or  principal  place  of  election,  and  also  at  each  of  the  polling  places 
withia  the  district  hereinbefore  directed  to  be  used  for  the  purposes  of 
such  election,  and  shall  cause  to  be  affixed  on  the  most  conspicuous 
part  of  each  of  the  said  booths  the  names  of  the  several  parishes,  town- 
ships and  places  for  which  such  booth  is  respectively  allotted  ;  and  no 
person  shall  be  admitted  to  vote  at  any  such  election  in  respect  of  any 
property  situate  in  any  parish,  township,  or  place,  except  at  the  booth 
so  allotted  for  such  parish,  township,  or  place,  and  if  no  booth  shall  be 
allotted  for  the  same,  then  at  any  of  the  booths  for  the  same  districts ; 
■  and  in  case  any  parish,  township,  or  place,  or  part  of  any  parish,  town- 
ship, or  place,  shall  happen  not  to  be  included  in  any  of  the  districts, 
the  votes  in  respect  of  property  situate  in  any  parish,  township,  or 
place,  or  any  part  of  any  parish,  township,  or  place,  so  omitted,  shall 
be  taken  at  the  court  or  principal  place  of  election  for  such  district  of 
the  said  county." 

Sect.  13.  "  And  for  the  more  due  and  orderly  proceeding  in  the  said 
poll,  be  it  enacted,  that  the  said  sheriff,  or  in  his  absence  the  under- 
sheriff,  or  such  as  he  shall  depute,  shall  appoint  such  number  of  clerks 
as  to  him  shall  seem  meet  and  convenient  for  the  taking  thereof,  which 
clerks  shall  take  the  said  poll  in  the  presence  of  the  said  sheriff  or  his 
under-sheriff,  or  such  as  he  shall  depute  ;  and  before  they  begin  to  take 
the  said  poll  every  clerk  so  appointed  shall  by  the  said  sheriff  or  his 
under-sheriff,  or  such  as  he  shall  depute  as  aforesaid,  be  sworn  truly 
and  indifferently  to  take  the  same  poll,  and  to  set  down  the  names  of 
each  elector,  and  the  place  of  his  residence,  and  for  whom  he  shall  poll, 
and  to  poll  no  elector  who  is  not  sworn,  if  required  to  be  sworn  by  the 
candidates  or  either  of  them  ;  and  which  oaths  of  the  said  clerks  the 
said  sheriff  or  his  under-sheriff,  or  such  as  he  shall  depute,  shall  have 
authority  to  administer ;  and  the  sheriff,  or  in  his  absence  his  under- 
sheriff  as  aforesaid,  shall  appoint  for  each  candidate  such  one  person  as 
shall  be  nominated  to  him  by  each  candidate  to  be  inspector  of  every 
clerk  who  shall  be  appointed  for  taking  the  poll ;  and  every  elector, 
before  he  is  admitted  to  poll  at  the  same  election,  shall,  if  required  by 
or  on  behalf  of  any  candidate,  first  take  the  oath  hereinafter  mentioned ; 
which  oath  the  said  sheriff,  by  himself  or  his  under-sheriff,  or  such 
sworn  clerk  by  him  appointed  for  taking  the  said  poll  as  aforesaid, 
shall  have  authority  to  administer  ;  (that  is  to  say,) 

'  /  swear  [or,  being  one  of  the  people  called  Quakers,  or  entitled  by  law  to 
make  affirmation,  solemnly  affirni],  that  I  am  a  freeholder  of  the  county  of 
and  liave  a  freehold  estate,  consisting  of  ,  lying  at  , 

within  the  said  county  ;  a/nd  that  such  freehold  estate  has  not  been  granted  to  me 
frcmdulently  or  colourahly  on  purpose  to  qualify  me' to  give  my  vote  at  this  elec- 
tion ;  and  that  the  place  of  my  abode  is  at  ;  [and,  if  it  be  a  place 
consisting  of  more  streets  or  places  than  one,  specifying  what  street  or  place ;] 
that  I  am  twenty-one  years  of  age,  as  1  believe  ;  and  that  I  have  not  been  before 
polled  at  this  election  [adding,  except  in  cases  of  solemn  affirmations]. 

'  So  help  me  Ood.' " 
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Sect.  14.  "  That  every  elector  or  other  person  who  shall  wilfully  and     3.  Election 
falsely  take  the  said  oath  or  affirmation  hereby  appointed  to  be  taken  by  of. 

the  electors  as  aforesaid  shall  for  every  such  offence  incur  the  penalties 
by  law  inflicted  on  persons  guilty  of  perjury ;  and  every  person  who 
shall  unlawfully  and  corruptly  procure  or  suborn  any  freeholder  or 
other  person  wilfully  and  falsely  to  take  the  said  oath  or  af6b:mation  in 
order  to  be  polled,  shall  for  every  such  offence  incur  such  pains  and 
penalties  as  are  by  law  inflicted  on  persons  guilty  of  subornation  of 
perjury." 

Sect.  15.  "  That  the  poll  clerks  shall,  at  the  close  of  the  poll,  inclose  Custody  of  poll- 
and  seal  their  several  books,  and  shall  publicly  deliver  them,  so  inclosed  '^°o^,  a^"!  Anal 
and  sealed,  to  the  sheriff,  under-sheriif  or  sheriffs  deputy  presiding  at  d^™™*'"""*™ 
such  poll,  who  shall  give  a  receipt  for  the  same ;  and  every  such  deputy 
who  shall  have  received  any  such  poll  books  shall  forthwith  deliver  or 
transmit  the  same,  so  inclosed  and  sealed,  to  the  sheriff  or  his  under- 
sheriff,  who  shall  receive  and  keep  all  the  poll  books  unopened  until 
the  re-assembling  of  the  court  on  the  day  next  but  one  after  the  close 
of  the  poll,  unless  such  next  day  but  one  shall  be  Sunday,  and  then  on 
the  Monday  following,  when  he  shall  openly  break  the  seals  thereon, 
and  cast  up  the  number  of  votes  as  they  appear  on  the  said  several 
books,  and  shall  openly  declare  the  state  of  the  poll,  and  shall  make 
proclamation  of  the  persons  chosen,  not  later  than  two  of  the  clock  in 
the  afternoon  of  the  said  day." 

Sect.  16.  "  That  all  the  reasonable  costs,  charges,  and  expenses  which  Expenses  of 
the  said  sheriff  or  his  under-sheriff,  or  other  deputy,  shall  expend  or  *?j^'  f^e  ran-° 
be  liable  to  in  and  about  the  providing  of  poll  books,  booths,  and  clerks  Sidates. 
(such  clerks  to  be  paid  not  more  than  one  guinea  each  for  each  day),  for 
the  purpose  of  taking  the  poll  at  any  such  election,  shall  be  borne  and 
paid  by  the  several  candidates  at  such  election  in  equal  proportions." 

By  23  &  24  Vict.  c.  116,  s.  1,  "From  and  after  the  passing  of  this   The  provisions 
Act,  all  the  provisions  of  the  7  &  8  'Vict.  c.  92  shall,  so  far  as  the  same   "^ IJ^^^^f"}, 
may  be   applicable  to  the  election  of  coroners,  be  extended  and  be  toalicomties 
construed  to  extend  and  apply  to  all  counties,  notwithstanding  the  same  though  not 
may  not  have  been  divided  into  two  or  more  districts  for  the  purposes   districts™*" 
of  that  Act ;  and  every  election  of  a  coroner  for  a  county  not  so  divided, 
as  aforesaid,  which  may  have  taken  place  previous  to  the  passing  of  this 
Act,  shall  be,  and  the  same  is  hereby  declared  to  be  as  legal  and  valid 
to  all  intents  and  purposes  whatsoever,  as  if  such  election  had  taken 
place  subsequent  to  the  passing  of  this  Act." 

The  7  &  8  Vict.  c.  92,  as  extended  by  23  &  24  Vict.  c.  116,  only  applies 
to  England  and  Wales. 

By  5  &  6  Will.  IV.,  c.  76,  s.  62,  "  The  council  of  every  borough  in  in  certain 
which  a  separate  court  of  quarter  sessions  of  the  peace  shall  be  holden   boroughs  the 
as  is  hereinafter  provided  shall,  withiaten  days  next  after  the  grant  of  ^Mronw.*^^""^ 
the  said  court  shall  have  been  signified  to  the  council  of  such  borough, 
appoint  a  fit  person,  not  being  an  alderman  or  councillor,  to  be  coroner 
of  such  borough,  so  long  as  he  shall  well  behave  himself  in  his  office 
of  coroner,  and  shall  fill  up  every  vacancy  of  the  office  of  coroner  of  the 
borough  by  death,  resignation,  or  removal,  within  ten  days  next  after 
such  vacancy  shall  have  occurred,  and  none  thereafter  shall  take  any 
inquisition  which  belongs  to  the  office  of  coroner  within  such  borough, 
save  only  the  coroner  so  from  time  to  time  to  be  appointed." 

A  coroner  for  a  borough  under  5  &  6  Will.  IV.,  c.  76,  cannot  be 
elected  at  a  meeting  of  the  council  held  by  adjournmentfrom  a  quarterly 
meeting,  no  summons  or  notice  having  been  previously  served  upon  the 
members  of  the  council  stating  that  such  business  was  to  be  transacted. 
(fieg.  V.  Orimshaw,  10  Q.  B.  747  ;  16  L.  J.  Q.  B.  385.)  It  was  questioned 
in  that  case  whether  he  can  regularly  be  (by  sect.  62)  appointed  before 
the  grant  of  a  court  of  quarter  sessions  has  passed  the  great  seal,  though 
within  ten  days  after  her  Majesty's  pleasure  to  make  the  grant  has  been 
notified  to  the  council.    But  when  the  coroner  had  acted  under  such  an 
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appointment,  and  been  recognized  in  his  office  by  the  council  for  several 
years,  though  there  had  been  no  appointment  under  the  seal  of  the 
corporation,  it  was  held  that  the  office  was  full,  and  that  an  information 
in  the  nature  of  a  quo  warranto  lay  to  oust  a  subsequently  appointed 
coroner.  A  coroner  in  a  borough  appointed  under  5  &  6  Will.  IV., 
c.  76,  is  not  a  corporate  officer  within  9  Ann.  c.  20,  and  therefore  the 
relator  in  a  quo  warranto,  for  which  judgment  has  been  given  for  the 
crown  against  the  defendant  for  exercising  such  office  of  coroner,  is  not 
entitled  to  costs  from  the  defendant.     {R.  v.  Orimshaw,  uhi  sup.) 

Corporations  sole  have  a  freehold  in  lands  which  they  enjoy  in  that 
character,  but  members  of  corporations  aggregate  are  not  entitled  to 
vote  in  respect  of  lands  belonging  to  the  corporation.  Purchasers  of 
i;edeemed  land  tax,  (after  August,  1802,)  after  registry  of  the  contract 
and  certificate,  are  to  be  taken  to  be  in  the  actual  seisin  and  possession 
of  a  yearly  rent  or  sum  as  a  fee-farm  rent,  equal  in  amount  to  the  land 
tax  purchased,  free  from  all  charges  and  deductions,  to  be  issuing  and 
payable  out  of  the  manors,  messuages,  lands,  tenements,  or  heredita- 
ments, whereon  the  land  tax  so  purchased  was  charged,  on  the  same 
days  as  such  land  tax  was  payable  at  the  time  of  the  purchase  thereof. 
(42  Geo.  III.  c.  116,  s.  154.) 

All  natural  persons  born  within  the  dominions  of  the  crown  of  Eng- 
land are  capable  of  holding  freehold  estates,  \mless  they  be  under  some 
civil  disability,  and  therefore  incapable  of  possessing  any  real  property. 

Aliens  are  incapable  of  holding  freehold  estates  for  their  own  benefit ; 
but  if  they  be  naturalized  by  Act  of  Parliament,  or  made  denizens  by 
the  KLtig's  letters-patent,  they  may. 

Women,  infants,  lunatics,  and  idiots,  cannot  vote  at  the  election  of 
coroners.     (Jervis,  3rd  ed.  26.) 

After  the  election  the  sheriff  should  in  open  court  administer  to  the 
coroner  elected  the  oaths  of  allegiance,  supremacy,  and  abjuration,  and 
also  the  oath  of  office.  (See  "  Oaths,'''  Vol.  III.)  This  being  done,  the 
coroner  is  in  full  possession  of  his  office,  and  the  business  of  the  election 
is  terminated.  {Jervis,  3rd  ed.  28 ;  2  Hale,  55.)  The  coroner  should  also 
within  six  months  after  his  election  make  and  subscribe  the  declaration 
required  by  statute  9  Geo.  IV.,  c.  17,  ss.  2,  5,  which  may  be  done  either 
in  the  Courts  of  Chancery  or  King's  Bench,  or  at  the  quarter  sessions 
of  the  county.     (9  Geo.  IV.,  c.  17,  s.  6.     Jervis,  3rd  ed.  28.) 

The  sheriff  must  make  his  return  into  Chancery  into  the  Petty  Bag 
Office,  of  the  election  ;  if  he  refuses  so  to  do,  an  action  on  the  case  lies 
against  him.     (See  Turner  v.  Stirling,  2  Vent.  27.) 

Being  elected  by  the  county,  if  he  be  insufficient,  and  not  able  to 
answer  such  fines  and  other  duties  in  respect  of  his  office,  as  he  ought, 
the  county,  as  his  superior,  shall  answer  for  him.  (2  Inst.  175,  ante, 
1201.) 
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IV.  Burattott  of  ©f&cc,  anti  Hemobal  from. 

A  county  coroner  being  chosen  by  the  county,  his  office  continues,  not- 
withstanding the  demise  of  the  King.      (4  Inst.  271 ;  2  Hale,  P.  C.  55.) 

The  coroner  is  chosen  for  life,  but  he  may  be  removed  either  by  being 
made  sheriff  or  chosen  verderer,  which  are  offices  incompatible  with  the 
other,  or  by  the  Kihg's  writ  de  coronatore  exonerando,  for  a  cause  to  be 
therein  assigned  :  as  that  he  is  engaged  in  other  business,  is  incapaci- 
tated by  years  or  sickness,  hath  not  a  sufficient  estate  in  the  county,  or 
lives  in  an  inconvenient  part  of  it.  {Fitz.  N.  B.  163,  184 ;  2  Inst. 
132.) 

By  25  Geo.  II.  c.  29,  extortion,  neglect,  or  misbehaviour,  are  good 
causes  for  his  removal (po«J,  1235.)  This  statute  makes  it  imperative  on  the 
great  seal  to  issue  the  writ  in  certain  cases,  but  does  not  affect  the  jurisdic- 
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tion  which,  independently  of  this  statute,  the  great  seal  has  to  remove      5.  Places 
coroners  from  their  office  for  neglect  of  duty.  (Ex  parte  Pamell,  IJ.  SW.  where  coroner 
451.)  has  jwisdic- 

A  coroner  was  removed  where  he  used  corrupt  influence  over  the      tion  over. 
jury.  _  (ij.  V.  Coates,  cited  Bich.  J.  615.)  

Lying  in  prison  for  twelve  months  has  been  adjudged  a  good  ground 
for  removing  a  coroner,  even  though  the  duties  of  his  office  were  during 
that  time  discharged  \yj  another  coroner  of  the  county.  {Ex  pa/rte 
Pamell,  \J.&W.  451.) 

By  the  23  &  24  Vict.  c.  116,  s.  6,  it  is  "  lawful  for  the  Lord  Chan-  For  inability  or 
cellor,  if  he  shall  think  fit,  to  remove  for  inability  or  misbehaviour  in  misbehaviour  in 
his  office  any  such  coroner  already  elected  or  appointed,  or  hereafter  to  be  °®°''' 
elected  or  appointed."  Intoxication  in  the  coroner  upon  his  attendance  intoxication 
to  hold  an  inquest  is  "  misbehaviour  in  his  office,"  within  the  above 
section,  and  cause   for  his  dismissal  by  the  Lord  Chancellor.     (In  re 
Ward,  30  L.  J.  Chan.  775.) 

In  Ex  parte  Pa/rnell,  (I  J.  <&  W.  454,)  Lord  Eldon  said,  "  I  apprehend  Causea  of  re- 
that  the  great  seal  has  clearly  authority  to  remove  a  coroner,  and  that  ™°^^' 
a  ground  for  doing  so  is  neglect ;  not  merely  wilful  neglect,  but  for 
neglect  of  a  different  nature  :  as  if  one  gets  another  coroner  to  execute 
his  office  for  him,  -by  which  he  is  called  out  of  his  own  district,  and  the 
inhabitants  of  one  district  may  be  deprived  of  their  coroner.  That  is 
not  due  execution  of  his  duty. 

A  common  merchant  who  had  been  elected  a  coroner  was  removed 
upon  the  ground  that  he  was  communis  mercator.    (2  Inst.  32). 

The  practice  is,  where  a  coroner  is  and  ought  to  be  removed,  to  issue 
both  the  writ  de  ooronatore  exonerando  and  that  de  coronatore  eligendo 
at  the  same  time,  though  the  former  must  be  first  executed,  and  no 
notice  of  the  issuing  need  be  given  to  the  party  accused.  (Ex  parte 
Pa/rndl,  \  J.  S  W.  454.) 

The  party  removed  may  have  a  commission  to  inquire  whether  the 
cause  assigned  for  removal  be  true,  but  he  cannot  traverse  it.     (Id.) 


v.  places  SuSerein  ©oronet  %m  Jfurtstitctton. 

The  jurisdiction  of  coroners  is  limited  to  the  county,  liberty,  or  pre-  Places  wherein 
cinct,  to  and  for  which  they  are  elected  or  appointed,  and  cannot  be  ?^.^^gti^ 
enlarged  by  any  private  act  or  delegation  from  the  crown.  (Finch, 
388.)  For  this  reason  no  coroner,  even  though  he  had  a  special  com- 
mission from  the  King  for  that  purpose,  could  take  confession  of  high 
or  petit  treason,  with  respect  to  which  he  had  originally  no  jurisdiction. 
(2  Inst.  629  ;  Jervis,  3rd  ed.  58.) 

In  many  cases,  as  with  the  coroner  of  the  admiralty  or  verge  of  the 
King's  palace,  a  coroner  has  concurrent  jurisdiction. 

Every  coroner  elected  under  the  authority  of  the  7  &  8  Vict.  c.  92,  Jurisdiction  o£ 
(now  extended  by  23  &  24  Vict.  c.  116,)  although  such  coroner  maybe  ^""nty «>r™er. 
designated  as  the  coroner  for  any  particular  district  of  a  county,  and 
may  be  elected  by  the  electors  of  such  district,  and  not  by  the  free- 
holders of  the  county  at  large,  shall  for  all  purposes  whatsoever,  except 
as  hereinafter  mentioned,  be  considered  as  a  coroner  for  the  whole 
county,  and  shall  have  the  same  jurisdiction,  rights,  powers,  and  autho- 
rities throughout  the  said  county,  as  if  he  had  been  elected  one  of  the 
coroners  of  the  said  county  by  the  freeholders  of  the  county  at  large 
(s.  19). 

By  sect.  20,  "  Except  as  aforesaid,  every  coroner  for  any  county  or 
any  district  thereof,  or  his  deputy,  after  he  shall  in  pursuance  of  the 
provisions  of  this  Act  have  been  assigned  to  or  elected  by  the 
electors  of  any  particular  district,  shall,  except  during  illness  or  in- 
capacity- or  unavoidable  absence  as  aforesaid  of  any  coroner  for  any 
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other  district,  hold  inquests  only  -within  the  district  to  or  for  -which  he 
shall  have  been  assigned  or  elected :  provided  always  that  the  coroner 
who  shall  by  himself  or  deputy  hold  any  inquest  in  any  other  district 
save  that  to  which  he  shall  have  been  assigned  or  elected  as  aforesaid, 
shall,  in  his  inquisition  to  be  returned  on  such  inquest,  certify  the  cause 
of  his  attendance  and  holding  such  inquest,  which  certificate  shall  be 
conclusive  evidence  of  the  illness  or  incapacity  or  unavoidable  absence 
as  aforesaid  of  the  coroner  in  whose  stead  he  shall  so  attend,  or  of  there 
being  a  vacancy  in  the  office  of  coroner  for  the  district  in  which  such 
inquest  shall  be  holden." 

Sect.  23,  after  reciting  6  &  7  Vict.  c.  12,  as  to  coroners  for  detached 
places,  enacts,  that  as  to  every  such  detached  part  of  any  county  for 
which  at  the  time  of  the  passing  of  the  said  last-mentioned  Act  there 
was  a  coroner  appointed  for  and  acting  in  such  detached  part,  such 
last-mentioned  coroner  shall  (if  now  living,  and  not  having  resigned  or 
been  removed  from  his  office  otherwise  than  by  the  operation  of  the 
said  Act)  continue  to  hold  and  exercise  his  former  office  and  jurisdiction 
within  such  detached  part,  for  so  long  a  time  and  in  such  manner  as 
such  coroner  would  have  held  and  exercised  the  said  office  and  jurisdic- 
tion as  if  the  said  last-mentioned  Act  had  not  passed. 

By  5  &  6  Will.  IV.,  c.  76,  s.  64,  "  In  every  borough  in  or  for  which 
no  separate  court  of  quarter  sessions  of  the  peace  shall  be  holden, 
no  person  from  and  after  the  end  of  this  present  year  shall  take 
any  inquisition  which  belongs  to  the  office  of  coroner  within  such 
borough,  save  only  the  coroner  for  the  county  or  district  in  which  such 
borough  is  situat«d ;  and  the  coroner  of  such  county  or  district,  for 
every  inquisition  which  he  shall  duly  taie  within  any  place  or  precinct 
within  any  such  borough,  shall  be  entitled  to  have  such  rateable  fees  and 
salary  as  would  be  allowed  and  due  to  him,  and  to  be  allowed  and  paid 
in  like  manner  as  for  any  other  inquisition  taken  by  him  within  such 
county:  provided  always,  that  nothing  in  this  Act  contained  shall 
extend  or  be  construed  to  annul,  diminish,  or  affect  the  authority  of 
the  lord  high  admiral,  or  the  commissioners  for  executing  the  office 
of  lord  high  admiral  of  the  United  Kingdom  for  the  time  being,  or 
of  the  judge  of  the  high  court  of  Admiralty  of  England,  as  the 
lieutenant  of  the  lord  high  admiral  in  the  said  court,  to  appoint 
coroners  to  act  within  the  jurisdiction  of  the  Admiralty,  in  the  several 
ports  and  havens,  and  on  the  sea-coast  of  England,  and  to  take  inquisi- 
tions touching  deaths  happening  within  the  said  jurisdiction  as  hath 
heretofore  been  done." 

By  sect.  62,  every  borough  in  which  a  separate  court  of  quarter 
sessions  shall  be  holden,  may  appoint  a  coroner  by  its  council,  and  no 
coroner  but  the  one  so  appointed  could  hold  any  inquisition  within  such 
borough  till  6  &  7  Will.  IV.,  c.  105,  s.  6,  which  see,  post,  1211. 

The  doubt  which  formerly  existed  as  to  whether  an  offender  could  be 
proceeded  against  in  either  county,  when  the  stroke  and  death  were  in 
different  counties,  was  removed  by  the  statute  2  &  3  Edw.  VI.,  c.  24, 
s.  2 ;  and  now,  by  7  Geo.  IV.  c.  64,  (which  repeals  that  Act,)  sect.  12, 
"  where  any  felony  or  misdemeanour  shall  be  committed  on  the  boun- 
dary or  boundaries  of  two  or  more  counties,  or  within  the  distance  of 
five  hundred  yards  of  any  such  boundary  or  boundaries,  or  shall  be 
begun  in  one  county  and  completed  in  another,  every  such  felony  or 
misdemeanour  may  be  dealt  with,  inquired  of,  tried,  determined  and 
punished  in  any  of  the  said  counties  in  the  same  manner  as  if  it  had 
been  actually  and  wholly  committed  therein." 

By  6  &  7  Vict.  c.  12,  after  reciting  "  that  it  often  happens  that  it  is 
unknown  where  such  persons  lying  dead  have  come  by  their  deaths,  and 
also  that  such  persons  may  die  in  other  places  than  those  in  which  the 
cause  of  death  happened:"  it  was  enacted,  "that  the  coroner  only 
within  whose  jurisdiction  the  body  of  any  person,  upon  whose  death  an 
inquest  ought  to  be  holden,  shall  be  lying  dead  shall  hold  the  inquest, 
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notwithstanding  that  the  cause  of  death  did  not  arise  within  the  6;  Power  to 
jurisdiction  of  such  coroner ;  and  in  the  case  of  any  body  found  dead  in  appoint  a 
the  sea,  or  any  creek,  river,  or  navigable  canal  within  the  flowing  of       Deputy. 

the  sea,  where  there  shall  be  no  deputy  coroner  for  the  jurisdiction  of  

the  Admiralty  of  England,  the  inquest  shall  be  holden  only  by  the 
coroner  having  jurisdiction  in  the  place  where  the  body  shall  be  first 
brought  to  land." 

Sect.  2.  "  That  for  the  purpose  of  holding  coroners'  inquests  every  Provision  for 
detached  part  of  a  county,  riding  or  division  shall  be  deemed  to  be  ot'mrato* 
within  that  county,  riding  or  division,  by  which  it  is  wholly  surrounded, 
or,  where  it  is  partly  surrounded  by  two  or  more  counties,  ridings  or 
divisions,  within  that  one  with  which  it  has  the  longest  common  boun- 
dary." 

Sect.  3.  "  That  if  a  verdict  of  murder  or  manslaughter,  or  as  accessary  I'arties  may  te 
before  the  fact  to  any  murder,  shall  be  found  by  the  jury  at  any  such  ofmurdafor"^  ' 
inquest  against  any  person  or  persons,  the  coroner  holding  the  said  manalaughter. 
inquest,  and  the  justices  of  oyer  and  terminer  and  gaol  delivery  for 
the  county,  city,  district,  or  place  in  which  such  inquest  shall  be  holden, 
and  all  other  persons,  shall  have  the  same  powers  respectively  for  the 
commitment,  trial  and  execution  of  the  sentence  of  the  person  or  per- 
sons so  charged  as  they  now  by  law  possess  with  regard  to  the  ■com- 
mitment, trial,  and  execution   of  the  sentence  upon   any  person  or 
persons  committed  and  tried  within  the  jurisdiction  where  the  death 
happened." 

Before  this  statute,  where  a  person  was  found  drowned  in  a  river  ^/j^  ■"?*'  ^° 
within  the  concurrent  jurisdiction  (exclusive  of  all  others)  of  the  coroner  jurisdiction. 
of  the  city  and  the  admiralty,  and  the  body  was  taken  to  a  place  on  the 
shore  beyond  the  city  limits,  it  was  held,  that  the  coroner  and  jury  of 
the  city  could  not  view  the  body  at  such  a  place  for  the  purpose  of  an 
inquest ;  and  an  inquisition  taken  on  such  view  was  quashed.  (-B.  v. 
Hinde,  5  Q.  B.  944.)  Where  the  cause  of  death  and  the  death  occurred 
in  the  county  of  S.,  and  the  body  was  removed  to  the  city  of  L.,  semble, 
per  Tindal,  C.  J.,  and  Rolfe,  B.,  that  an  inquisition  taken  by  the 
coroner  of  L.  was  good.  (JB.  v.  Ellis,  %  O.  &  K.  470.)  But  before  this 
statute,  where  it  appeared  on  the  face  of  the  inquisition  that  the 
accident  which  occasioned  the  death  occurred  in  the  county  of  B.,  and 
the  death  within  the. limits  of  the  borough  of  E.,  which  had  a  separate 
coroner  under  the  Corporation  Act,  it  was  held  that  the  borough 
coroner  and  a  jury  of  the  borough  had  no  jurisdiction  to  hold  an  inquest 
in  the  borough.     {Reg.  v.  G.  W.  B.  Co.,  3  Q.  B.  333.) 

If  a  party  has  been  killed  in  one  county,  the  coroner,  super  visum, 
corporis,  may  now,  by  virtue  of  the  24  &  25  Vict.  c.  94,  s.  9,  inquire, 
as  he  formerly  might  at  common  law,  of  all  accessaries  and  procurers 
before  the  fact,  though  the  procurements  were  in  another  county. 
(See  Jervis,  3rd  ed.  68  ;  1  Hcde,  P.  C.  427.)  The  7  Geo.  IV.,  c.  64,  repeals 
the  2  &  3  Edw.  VI.,  c.  24.    (See  ante,  tit.  "Accessary,"  p.  34.)^ 


VI.  joiner  to  appoint  a  Heput^. 

At  common  law  the  judicial  Aniws  of  the  coroner,  as  holding  inquests  ponrcrto  appoint 
or  the  like,  must  be  discharged  by  the  coroner  himself,  and  cannot  be  a  deputy, 
deputed.  {Gromp.  Just,  f .  227  a ;  2  H.  P.  C.  58 ;  1  E.  P.  0.  383  ;  R.  v. 
Ferrand,  3B.  db  Ad.  260  ;  1  Chit.  Rep.  746 ;  Jervis,  3rd  ed.  71.)  So,  where 
an  inquest  was  held  on  a  person  deceased,  in  the  coroner's  absence,  by 
0.  A.,  his  clerk,  who  signed  the  inquisition,  "  C.  A.,"  coroner,  and  other 
irregularities  took  place  in  the  proceedings,  but  did  not  appear  on  the 
face  of  the  inquisition  :  on  application  by  the  father  of  the  deceased, 
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Lawful  or 
reasonable  cause, 
what. 


Deputy  privi- 
leged from  arrest. 


Deputy  to  certify 
cause  of  his 
holding  the  in- 
quest. 


eight  months  after  the  inquest,  to  have  the  inquisition  brought  up  by 
certiorari  to  be  quashed,  that  a  new  inquest  might  be  held,  on  affidavit 
of  the  above  facts,  and  on  a  suggestion  that  the  cause  of  death  had  not 
been  properly  investigated  : — The  court  refused  to  quash  such  an  in- 
quisition, considering  it  a  nullity.  {In  re  Dawes,  8  Ad.  db  E.  936  :  1 
Per.  &  D.  146,  S.  C.) 

It  has  been  contended  that  coroners  of  particular  liberties  and  fran- 
chises may  by  prescription  appoint  a  deputy.  But  it  would  seem 
that  the  general  principles  applicable  to  coroners  by  election  would 
equally  apply  to  coroners  by  appointment,  and  render  such  a  custom 
bad.    {Jervis,  3rd  ed.  74.) 

The  coroner  of  the  admiralty,  by  virtue  of  his  patent,  may  appoint  a 
deputy.     (Jervis,  3rd  cd.  73.) 

By  6  c&  7  Vict.  c.  83,  s.  1,  after  reciting  that  coroners  of  boroughs 
and  liberties  were  empowered  and  directed  by  law  to  appoint  deputies  to 
act  in  their  stead  in  certain  cases,  and  that  coroners  of  counties  had  no 
sufficient  authority  of  the  law  for  making  such  appointments,  it  is  en- 
acted that "  from  and  after  the  passing  of  this  Act  it  shall  be  lawful  for 
every  coroner  of  any  county,  city,  riding,  liberty,  or  division,  and  he  is 
hereby  directed,  by  writing  under  hia  hand  and  seal,  to  nominate  and 
appoint  from  time  to  time  a  fit  and  proper  person,  such  appointment 
being  subject  to  the  approval  of  the  lord  high  chancellor,  lord  keeper 
or  lords  commissioners  of  the  great  seal,  to  act  for  him  as  his  deputy 
in  the  holding  of  inquests ;  and  all  inquests  taken  and  other  acts  per- 
formed by  any  such  deputy  coroner  under  and  by  virtue  of  any  such 
appointment  shall  be  deemed  and  taken,  to  all  intents  and  purposes 
whatsoever,  to  be  the  acts  and  deeds  of  the  coroner  by  whom  such  ap- 
pointment was  made :  provided  always  that  a  duplicate  of  such  appoint- 
ment shall  be  forthwith  transmitted  to  the  clerk  of  the  peace  for  the 
county,  city,  riding,  liberty,  or  division  in  which  such  coroner  shall  reside, 
to  be  filed  among  the  records  of  the  said  county,  city,  riding,  liberty,  or 
division  :  provided  also  that  no  such  deputy  shall  act  for  any  such 
coroner  as  aforesaid  except  during  the  illness  of  the  said  coroner,  or 
during  his  absence  from  any  lawful  or  reasonable  cause ;  provided  also 
that  every  such  appointment  may  at  any  time  be  cancelled  and  revoked 
by  the  coroner  by  whom  the  same  was  made." 

It  is  a  lawful  or  reasonable  cause  for  the  absence  of  the  coroner  that 
he  was  at  the  time  holding  another  inquest  which  had  been  adjourned 
in  another  place,  and  if  from  such  cause  he  was  absent  when  the  deputy 
commenced  the  proceedings  on  the  inquest  the  deputy  ought  to  continue 
to  act,  notwithstanding  the  accidental  presence  of  the  coroner  during  a 
subsequent  part  of  the  proceedings.  The  deputy  should  sign  the  in- 
quisition in  the  name  of  the  coroner,  and  not  in  his  own.  {Eegi.  v.  Perkin, 
7  Q.  B.  165.) 

The  deputy  coroner  for  a  county  while  on  his  way  to  hold  an  inquest 
is  privileged  from  arrest  on  civil  process.  {Ex  parte  Deputy- Coroner  of 
Middlesex;,  36  Z.  J.  Ex.  77;  6  H.  &  N.  501.) 

By  7  &  8  Vict.  c.  92,  s.  20,  "  Except  as  before  mentioned  in  the  Act, 
every  coroner  for  any  county  or  any  district  thereof,  or  his  deputy,  after 
he  shall  in  pursuance  of  the  provisions  of  this  Act  have  been  assigned 
to  or  elected  by  the  electors  of  any  particular  district  shall,  except 
during  the  illness  or  incapacity  or  unavoidable  absence  as  aforesaid  of 
any  coroner  for  any  other  district,  or  during  a  vacancy  in  the  office  of 
coroner  for  any  other  district,  hold  inquests  only  within  the  district  to  or 
for  which  he  shall  have  been  assigned  or  elected :  provided  always  that 
the  coroner  who  shall  by  himself  or  deputy  hold  any  inquest  in  any 
other  district  save  that  to  which  he  shall  have  been  assigned  or  elected 
as  aforesaid,  shall,  in  his  inquisition  to  be  returned  on  such  inquest, 
certify  the  cause  of  his  attendance  and  holding  such  inquest,  which  cer- 
tificate shall  be  conclusive  evidence  of  the  illness  or  incapacity  or  un- 
avoidable absence  as  aforesaid,  of  the  coroner  in  whose  stead  he  shall  so 
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attend,  or  of  there  being  a  vacancy  in  the  office  of  coroner  for  the  district 
in  which  such  inquest  shall  be  holden." 

By  6  &  7  Will.  IV.,  c.  105,  s.  6,  "In  case  ol  ilhiess  or  unavoidable 
absence,  the  coroner  for  the  time  being  of  any  borough,  towD,  or  city 
named  in  the  6  &  6  Will.  IV.,  c.  76,  shall  be  empowered,  and  he  is  hereby 
required  by  writing  under  his  hand  and  seal,  to  appoint  a  fit  person, 
being  a  barrister-at-law  or  an  attorney  of  one  of  his  Majesty's  courts  at 
Westminster,  and  not  being  an  alderman  or  councillor  of  such  borough, 
town,  or  city,  to  act  for  him  as  deputy  coroner  during  the  illness  or  un- 
avoidable absence  of  such  coroner,  but  no  longer  or  otherwise  :  provided 
always  that  the  mayor  or  two  justices  of  such  borough,  town,  or  city, 
shall  on  each  occasion  certify  under  their  hands  and  seals  the  necessity 
for  the  appointment  of  such  deputy  coroner  ;  and  such  certificate  shall 
state  the  cause  of  absence  of  the  coroner,  and  shall  be  openly  read  to 
every  inquest  jury  summoned  by  such  deputy  coroner ;  and  the  parti- 
culars of  every  inquest  holden  before  any  deputy  coroner  shall  be  in- 
cluded in  the  return  to  be  made  by  the  coroner  to  the  secretary  of  state 
as  provided  by  the  said  Act." 
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VII.  ^ob?r  atiK  liulg  in  tafemg  an  Inijutsttion  of  10eati). 

In  general  it  is  the  most  important  duty  of  a  coroner  to  take  inquests 
of  unnatural  or  sudden  deaths,  and  this  whether  they  arise  by  accident, 
felo  de  se,  or  in  prison. 

When  it  happens  that  any  person  comes  to  an  unnatural  death,  the   Notice, 
township  shall  give  notice  thereof  to  the  coroner.     Otherwise,  if  the 
body  be  interred  before  he  come,  the  township  shall  be  amerced.  (4  MS. 
Sum.  33.) 

And  by  Holt,  0.  J.,  it  is  a  matter  indictable  to  bury  a  man  that  dies  a 
violent  death,  before  the  coroner's  inquest  has  sat  upon  him.  (4  MS. 
Sum.  33  ;  2  Hawk  c.  9,  s.  23.) 

If  the  township  shall  suffer  the  body  to  lie  till  putrefaction,  without 
sending  for  him,  they  shall  be  amerced.    (Id.) 

By  stat.  4  Ed  w.  I.  st.  2, "  When  coroners  are  commanded  by  the  King's 
bailiffs  or  by  honest  men  of  the  country,  they  shall  go  to  the  places  where 
any  be  slain  or  suddenly  dead  or  wounded,"  &c.  This  statute  is  said  to 
be  wholly  directory,  and  in  affirmance  of  the  common  law.  (2  BawJc. 
P.  C.  c.  9,  s.  21.) 

The  Jury.\ — Power  of  summoning  jury  is  given  to  the  coroner  ;  he  Precept  to  sum 
is  to  issue  a  precept  to  the  constables  of  the  four,  five,  or  six  next  monajmy. 
townships,  to  return  a  competent  number  of  good  and  lawful  men  of 
their  townships,  to  appear  before  him  in  such  a  place  to  make  an  inqui- 
sition touching  that  matter.  (4  Edw.  I.  st.  2  ;  2  HaU,  59.)  Or  he  may 
send  his  precept  to  the  constable  of  the  hundred.  {Wood's  Inst.  b.  4, 
c.  1.) 

It  seems  sufficient,  and  it  is  the  practice,  to  summon  the  jury  only 
from  the  neighbourhood,  (i?.  v.  Crosse,  1  Sid.  204;  1  Keb.  723 ;  2  Hawk. 
c.  9,  s.  22.) 

The  8  Hen.  VI.,  c.  19,  enacts,  that  the  inquiry  shall  be  made  by  per-   ihe  jury, 
sons  having  lands  of  the  yearly  value  of  40s.,  but  it  is  not  usual  to  return 
a  jury  having  such  qualifications. 

Inquests  held  by  the  coroner  in  virtue  of  his  office  without  writ,  are 
expressly  excepted  from  the  operation  of  the  late  Jury  Act,  6  Geo.  IV., 
0.  50,  s.  52. 

The  jury  must  consist  of  twelve  at  the  least,  and  t*elVe  must  agree 
in  the  verdict.  (See  Gobats  case,  1  H.  P.  C.  161,  n. ;  Lambert  v.  Taylor, 
6D.SB.  196  ;  4  B.  cfc  C.  138.    See  further  tit.  "Jurors,"  Vol.  ni.) 
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If  the  constables  make  not  a  return,  or  the  jurors  returned  appear 
not,  their  defaults  are  to  be  returned  to  the  coroner  ;  and  the  constables 
or  jurors  in  default  shall  be  amerced  before  the  judge  of  assize.  (2 
Hale,  59.) 

Coroners  have  power  to  impose  a  fine  upon  jurors  not  attending  an 
inquest  after  being  duly  summoned,  under  the  7  &  8  Vict.  c.  92,  s.  17, 
infra. 

If  the  coroner,  after  notice,  be  remiss  in  summoning  the  jury,  or 
otherwise,  he  may  be  amerced  by  virtue  of  the  statute  de  officio  corona- 
toris;  (1  Hale,  P.  0.  424,  2nd  ed.  58 ;)  and  by  the  provisions  of  the 
3  Hen.  VII.,  c.  1,  he  may  be  fined  100s.  for  each  default. 

By  7  &  8  Vict.  c.  92,  s.  17,  it  is  recited  that  great  difBcuIty  and  delay  is 
frequently  occasioned  by  the  non-attendance  of  jurors  and  witnesses  sum- 
moned to  attend  the  coroner  on  taking  the  inquest,  and  enacted  "that 
if  any  person  having  been  duly  summoned  as  a  juror  or  witness  to  give 
evidence  upon  any  coroner's  inquest  as  well  of  liberties  and  franchises 
contributing  to  the  county  rates  as  of  counties,  cities,  and  boroughs,  shall 
not,  after  being  openly  called  three  times,  appear  and  serve  as  such  juror, 
or  appear  and  give  evidence  on  such  inquest,  every  such  coroner  shall  be 
empowered  to  impose  such  fine  upon  every  person  so  making  default  as 
he  shall  think  fit,  not  exceeding  40s. ;  and  every  such  coroner  shall 
make  out  and  sign  a  certificate  containing  the  name  and  sui-name,  the 
residence  and  trade  or  calling  of  every  such  person  so  making  default, 
together  with  the  amount  of  the  fiue  imposed,  and  the  cause  of  such  fine, 
and  shall  transmit  such  certificate  to  the  clerk  of  the  peace  for  the 
county,  riding,  division,  or  place  in  which  such  defaulter  shall  reside,  on 
or  before  the  first  day  of  the  quarter  sessions  of  the  peace  then  next  en- 
suing, and  shall  cause  a  copy  of  such  certificate  to  be  served  upon  the 
person  so  fined,  by  leaving  it  at  his  residence  twenty-four  hours  at  the 
least  before  the  first  day  of  the  said  next  quarter  sessions  of  the  peace  ; 
and  every  such  clerk  of  the  peace  shall  copy  the  fine  or  fines  so  certified 
on  the  roll  on  which  all  fines  and  forfeitures  imposed  at  such  quarter 
sessions  of  the  peace  shall  be  copied,  and  the  same  shall  be  estreated, 
levied,  and  applied  in  like  manner,  and  subject  to  the  like  powers,  pro- 
visions and  penalties  in  all  respects  as  if  such  fine  or  fines  had  been  part 
of  the  fines  imposed  at  such  quarter  sessions  :  provided  always  that 
nothing  herein  contained  shall  be  construed  to  ■aflfect  any  power  now  by 
law  vested  in  the  coroner  for  compelling  any  person  to  appear  and  give 
evidence  before  him  on  any  inquest  or  other  proceeding,  or  for  punish- 
ing any  person  for  contempt  of  court  in  not  so  appearing  and  giving 
evidence  or  otherwise." 


wLTe'sCTeraf'         "^^  whom  Inquest  taken.] — An  inquisition  super  visum,  corporis  may 
coroners.  be  takfen  by  one,  although  there  be  several  coroners  in  the  county ; 

(2  H.  P.  G.  56 ;)  for  wherever  coroners  are  authorized  to  act  as  judges, 
the  act  of  one  who  first  proceeds  in  the  inquiry,  and  perfects  it,  is  of 
equal  authority  as  if  all  had  joined,  but  after  the  proceeding  has  been 
instituted,  and  concluded  by  one,  the  act  of  any  other  will  be  void. 
(2  B.  P.  C.  69  ;  Stand/.  P.  G.  53.)  So  if  a  deputy  commences  to  hold 
an  inquisition  he  should  proceed  with  it  notwithstanding  the  presence 
of  the  coroner  at  a  subsequent  period.    {Reg.  v.  Perkin,  7  Q.  B.  165.) 


tVhen  to  be 
taken. 


When  to  he  ta^era.]— The  inquest  must  be  taken  within  a  reasonable 
time  after  the  death  of  the  party ;  hence  seven  months  has  been  held 
too  late.  {Rex  v.  Bond,  1  Stra.  22;  Rex.  v.  Clerk,  iSalk.  377;  Eolt, 
167.) 

The  proceeding  by  inquisition  being  judicial,  must  not  be  conducted 
on  a  Sunday.    (See  9  Co.  66  b.) 

Place  of  holding.']— It  is  not  absolutely  requisite  that  the  inquest 


S.  VII.] 


Olotonet. 


1213 


should  be  held  at  the  same  place  -where  the  body  is  viewed.    (2  Ewmk.   7.  Power  and 
c.  9,  s.  25 ;  E.  v.  Ingham,  b  B.  &  S.  267 ;  33  L.  J.  Q.  B.  183.)  Buty  on  an 

Inquest. 

Swearing  of  Jury  and  viewing  Body.'j-^The  jury  appearing  is  to  be    — — 

sworn  and  charge.d  by  the  coroner  to  inquire,  upon  the  view  of  the  body,   Swearing  and 
how  the  party  came  by  his  death.     (2  Haie,  60.)  charge. 

For  he  can  take  inquisition  of  death  only  upon  view  of  the  body,  and   Viowof  tho 
not  otherwise  ;  therefore  if  the  body  be  interred  before  he  come  he  must  ^''^^■ 
dig  it  up.     And  this  he  may  do  lawfully  within  any  convenient  time, 
as  in  fourteen  days.     (4  MS.  Sum.  33  ;  2  Hawk  o.  9,  s.  23.) 

And  it  had  been  said  that  a  coroner's  duty  is  judicial,  and  that  he  can 
only  take  an  inquest  super  visum  corporis;  and  that  an  inquest  in  which 
the  jury  were  not  sworn  by  the  coroner  himself,  and  super  visum  cor- 
poris, is  absolutely  void.  {Bex  v.  Ferrand,  3  B.  <&  Aid.  260  ;  1  Chit. 
Sep.  745.)  But  by  6  &  7  Vict.  c.  83,  s.  2,  "  No  inquisition  shall  be 
quashed,  stayed  or  reversed  because  the  coroner  and  jury  did  not  all 
view  the  body  at  one  and  the  same  instant,  provided  they  all  viewed 
the  body  at  the  first  sitting  of  the  inquest."  Where  upon  an  inquisi- 
tion of  manslaughter,  fourteen  out  of  fifteen  jurymen  having  assembled 
in  the  room  of  an  inn  before  going  to  view  the  body,  the  deputy  coroner 
administered  the  oath  to  them,  and  after  that  he  and  the  fourteen  jury- 
men proceeded  to  view  the  body  which  lay  in  a  cottage  about  seventy 
yards  distant,  and  after  doing  so  returned  to  the  inn.  The  fifteenth  jury- 
man then  arrived,  having  seen  the  body  on  his  way  there.  The  coroner, 
however,  then  swore  him,  and  sent  him  again  with  a  policeman  to  view 
the  body.  When  he  returned  the  coroner  and  the  other  jurymen  who  had 
remained  at  the  inn,  together  with  the  one  who  had  returned,  proceeded 
to  hear  the  evidence  :  it  was  held  that  the  inquisition  had  been  properly 
taken.     (iS.  v.  Ingham,  5  B.  &  S.  257;  33  L.  J.  M.  C.  183.) 

If  the  body  cannot  be  viewed,  the  coroner  can  do  nothing ;  but  the 
justices  of  the  peace  shall  inquire  thereof.  (2  Hawk.  c.  29,  s.  23 ;  4  MS. 
Sum.  334.) 

It  seems  the  whole  of  the  body  should  be  inspected.  (R.  v.  Bond, 
1  Stra.  22.) 

So  essential  is  the  view  to  the  validity  of  the  inquisition,  that  if  the 
body  be  not  found,  or  have  lain  so  long  before  the  view  that  no  infor- 
mation can  be  obtained  from  the  inspection  of  it,  or  if  there  be  danger 
of  infection  by  digging  it  up,  the  inquest  ought  not  to  be  taken  by  the 
coroner,  unless  he  have  a  special  commission  for  that  purpose  ;  but  as 
the  proceeding  before  the  coroner  is  one  only  of  several,  application 
should  be  made  in  such  cases  to  the  magistrates  or  justices  authorized 
to  inquire  of  felonies,  &e.,  who  without  viewing  the  body  shall  take  the 
inquest  by  the  testimony  of  witnesses.  (5  Bep.  110;  2  B.Abr.  96;  2  Hawk. 
P.  C.  c.  9,  s.  23.)  Indeed  it  would  seem  that  coroners  may  be  amerced 
for  taking  up  a  body  that  has  been  buried  so  long,  that,  from  its  state 
of  decomposition,  no  information  can  result  from  the  view ;  {R.  v. 
Parker,  2  Lev.  140  ;)  and  that  in  such  a  case  the  court  into  which  the 
inquisition  is  returned  may,  upon  affidavit  of  the  circumstances,  refuse 
to  receive  and  file  it.  (iJ.  v.  Bond.  1  Si/ra.  22  ;  2  Hawk.  c.  9,  s.  24  ; 
Jervis,  3rd  ed.  41.) 

Of  what  the  Inquests  shall  be.] — The  jury  being  sworn,  and  the  body  of  what  inquest 
upon  view,  he  shall  inquire  upon  the  oaths  of  them,  in  this  manner,  by  the  shall  be  where  a 
statute  of  4  Edw.  I.  stat.  2,  called  the  statute  de  officio  coronatoris,  viz. :—  I'e'^'son  is  Elam. 

If  it  concerns  a  man  slain ; 

If  they  knew  where  the  person  was  slain ;  whether  it  were  in  any 
house,  field,  bed,  tavern,  or  company ;   and  if  any  and  who  were  there ; 

Likewise  it  is  to  be  inquired  who  are,  were,  and  in  what  manner  cul- 
pable, either  of  the  act,  or  of  the  force  ;  and  who  were  present,  either 
men  or  women,  and  of  what  age  soever  they  be,  if  they  can  speak,  or 
have  any  discretion; 
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And  how  many  soever  be  found  culpable,  by  inquisition  in  any  of  the 
manners  aforesaid,  they  shall  be  taken  and  delivered  to  the  sheriff,  and 
shall  be  committed  to  the  gaol ; 

And  such  as  be  found,  and  be  not  culpable,  shall  be  attached  until 
the  coming  of  the  judges  of  assizes,  and  their  names  shall  be  written  in 
the  rolls  of  the  coroners  there; 

And  by  the  same  statute,  if  it  fortune  any  such  man  be  slain  in 
the  fields  or  woods,  and  be  there  found,  first  it  is  to  be  inquired 
whether  he  were  slain  or  not ; 

And  if  he  were  brought  and  laid  there,  they  should  do  so  much  as 
they  can  to  follow  their  steps  that  brought  the  body  thither,  or  of  the 
horse  which  brought  him,  or  cart,  if  perchance  he  were  brought  upon 
a  horse  or  cart. 

It  shall  also  be  inquired  if  the  dead  person  were  known,  or  else  a 
stranger,  and  where  he  lay  the  night  before. 

Also  by  the  same  statute,  all  wounds  ought  to  be  viewed  the  length, 
breadth,  and  deepness ;  and  with  what  weapons ;  and  in  what  part  of 
the  body  the  wound  or  hurt  is ;  and  how  many  be  culpable ;  and  how 
many  wounds  there  be ;  and  who  gave  the  wound. 

And  they  must  hear  evidence  on  all  hands,  if  it  be  offered  to  them, 
and  that  upon  oath,  because  it  is  not  so  much  an  accusation  or  an 
indictment  as  an  inquisition  or  inquest  of  office.  (2  E.ale,  157,  post, 
1215.) 

And  by  the  aforesaid  statute,  if  there  be  any  who  are  said  to  be 
guilty  of  the  murder,  the  coroner  shall  immediately  go  to  their  house, 
and  shall  inquire  what  goods  they  have,  and  what  corn  they  have  in 
their  grange ;  and  if  they  be  freemen,  they  shall  inquire  how  much 
land  they  have,  and  what  it  is  worth  yearly,  and  further  what  corn 
they  have  upon  the  ground. 

And  when  they  have  thus  inquired  upon  everything,  they  shall 
cause  all  the  laud,  corn,  and  goods  to  be  valued,  and  the  land  to  be 
extended,  so  that  they  may  be  sold  incontinently ;  and  thereupon  they 
shall  be  delivered  to  the  whole  township,  which  shall  be  answerable 
before  the  judges  for  all ;  and  likewise  of  his  freehold  how  much  it  is 
worth  yearly  over  and  above  the  service  due  to  the  lords  of  the  fee,  and 
the  lands  shall  remain  in  the  King's  hands  until  the  lords  of  the  fee 
have  made  fine  for  it.  And  immediately  upon  these  things  being 
inquired,  the  bodies  of  such  persons  being  dead  or  slain  shall  be  buried. 

But  this  duty  was  abrogated,  so  far  as  regards  the  seizure,  by 
1  Eich.  III.,  c.  3,  which  statute  however  is  said  not  to  apply  where 
flight  is  found  to  have  been  made.     (See  infrcb.) 

In  like  manner,  by  the  said  statute,  it  is  to  be  inquired  of  them 
that  be  drowned  or  suddenly  dead,  and  after  it  is  to  be  seen  of  such 
bodies  whether  they  were  so  drowned  or  slain,  or  strangled  by  the  sign 
of  a  cord  tied  straight  about  their  necks,  or  about  any  of  their  members, 
or  upon  any  other  hurt  found  upon  their  bodies,  whereupon  they  shall 
proceed  in  the  form  above  said.  And  if  they  were  not  slain,  then  ought 
the  coroner  to  attach  the  finders  and  all  other  in  the  company. 

He  shall  also  inquire  whether  the  persons  found  guilty  fled  ; 
for  which  flight  they  forfeit  goods  and  chattels.  (2  Hawk.  c.  9,  ss.  27, 
51.) 

And  if  any  person  be  slain  or  murdered  in  the  daytime,  and  the 
murderer  escape  untaken,  the  township  shall  be  amerced.  (3  Hen.  VII., 
c.l.) 

By  the  express  words  of  the  1  &  2  P.  &  M.  c.  13,  s.  5,  he  might  inquu-e 
of  accessaries  before  the  fact;  but  he  could  not  inquire  of  accessaries  after 
the  fact.  (2  llawk.  c.  9,  ss.  26,  27.  See  post,  7  Geo.  IV.  c.  64,  s.  4, 
p.  1216.) 

He  ought  also  to  inquire  of  the  death  of  all  persons  who  die  in 
prison  that  it  may  be  known  whether  they  died  by  violence,  or  any 
other  unreasonable  hardships ;  for  if  a  prisoner,  by  the  duress  of  the 


3.  VII.] 


(ttownn. 


•  1215 

7.  Power  and 

Duty  on  an 

Inquest. 


Statuteof  Edw.  I. 
merely  directory. 


As  to  subject- 
matter. 


gaoler,  come  to  an  untimely  death,  it  is  murder  in  the  gaoler,  and  the 
law  implies  malice  in  respect  of  the  cruelty.  (3  Inst.  52,  91 ;  2  Hawk. 
c.  9,  s.  21.) 

And  this  inquest  upon  prisoners  ought  to  consist  of  a  party  jury, 
that  is,  six  of  the  prisoners  (if  so  many  there  be),  and  six  of  the  next 
vill  or  parish,  not  prisoners.  {UmfreviU^s  Coron.  212;  2  Hawk.  c.  9, 
s.  21.) 

The  above  statute  of  4  Edw.  I,  st.  2,  is  merely  directory,  and  in 
affirmance  of  the  common  law  ;  and  does  not  restrain  the  coroner 
from  any  branch  of  his  power,  nor  excuse  him  from  the  execution  of 
any  part  of  his  duty  not  mentioned  in  the  statute,  and  which  was 
incident  to  his  office  at  common  law.  (2  Hawh.  c.  9,  s.  21 ;  3  Inst.  52 ; 
Beg.  V.  G.  W.  B.  Co.,  3  Q.  B.  333.) 

The  mere  fact  of  a  body  lying  dead  does  not  give  the  coroner  juris- 
diction, nor  even  the  circumstance  that  the  death  was  sudden ;  there 
ought  to  be  a  reasonable  suspicion  that  the  party  came  to  his  death  by 
violent  or  unnatural  means.  (1  Bast,  P.  G.  382,  citing  3  MS.  Cases.)  And 
see  also  Bex  v.  Justices  of  Kent,  (11  Hast,  229,)  and  B.  v.  The  Justices  of 
Norfolk,  (Nol.  Ca.  141,)  which  is  one  of  the  cases  cited  in  East,  PI. 
Cr.  382.  The  coroner  must,  therefore,  before  he  summons  a  jury, 
make  some  inquiry,  and  act  or  abstain  from  acting  upon  the  result  of 
that  inquiry ;  {Beg.  v.  G.  W.B.  Co.,  3  Q.  B.  333 ;)  and  in  B.  v.  Justices  of 
Kent,  (11  East,  229,)  Lord  EUenhorough  observed  that  it  was  highly 
illegal  for  coroners  to  obtrude  themselves  into  private  families  without 
any  pretence  of  the  deceased  having  died  otherwise  than  a  natural  death. 

Evidence  and  Witnesses!] — The  coroner  must  hear  evidence  on  all  Evidence  and 
hands,  if  it  be  offered  to  him,  and  that  upon  oath,  because  it  is  not  so  witnesses. 
much  an  accusation  or  an  indictment,  as  an  inquisition  or  inquest  of 
office ;  (2  Hale,  157,  supra;  see  per  Paclce,  B.,  Wakley  v.  Cooke,  4  Ex.  508 ;) 
but  it  would  seem  that  the  court  would  not  quash  an  inquisition  on  the 
ground  of  non-reception  or  improper  reception  of  evidence,  {Beg.  v. 
Ingham,  5B.  ch  S.  270;  33  L.  J.  M.  G.  183,)  where  a  rule  for  a  certiorari 
was  refused,  which  was  applied  for  on  the  ground  that  evidence  not 
upon  oath  had  been  received. 

In  B.  v.  Seory,  (1  Leach,  43,)  the  Court  of  King's  Bench  granted  a 
rule  against  the  coroner,  to  shew  cause  why  a  criminal  information 
should  not  be  filed  against  him  for  refusing,  on  taking  an  inquisition, 
super  visum  corporis,  to  receive  evidence  on  the  part  of  the  person 
accused,  and  committing  him  to  prison  on  a  charge  of  murder,  after  the 
jury  on  the  inquisition  had  found  a  verdict  of  accidental  death. 

The  coroner,  as  an  incident  to  his  office,  has  authority,  and  it  is  his 
duty,  to  issue  a  summons  to  compel  the  appearance  of  witnesses,  and  to 
commit  them  for  their  contempt  should  they  refuse  to  appear,  or 
having  appeared,  to  give  evidence  upon  the  subject  of  the  inquiry. 
(1  Ghit.  C.  L.  164.) 

The  7  &  8  Vict.  c.  92,  s.  18,  after  reciting  that  great  difficulty  and  to  procure 
delay  was  frequently  occasioned  by  the  non-attendance  of  jurors  and   attendance  of 
witnesses  summoned  to  attend  the  coroner  on  taking  an  inquisition,   ^'''''^^^^^• 
enacted  "  that  if  any  person  having  been  duly  summoned  as  a  juror 
or  witness  to  give  evidence  upon  any  coroner's   inquest,  as  well  of 
liberties  and  franchises  contributing  to  the  county  rates  as  of  counties, 
cities,  and  boroughs,  shall  not,  after  being  openly  called  three  times, 
appear  and  serve  as  such  juror,  or  appear  and  give  evidence  on  such 
inquest,  every  such  coroner  shall  be  empowered  to  impose  such  fine   coroner  may 
upon  any  person  so  making  default  as  he  shall  think  fit,  not  exceeding   fine, 
forty  shillings;   and  every  such  coroner  shall  make  out  and  sign  a 
certificate  containing  the  name  and  surname,  the  residence,  and  trade 
or  calling,  of  every  such  person  so  making  default,  together  with  the 
amount  of  the  fine  imposed,  and  the  cause  of  such  fine,  and  shall 
transmit  such  certificate  to  the  clerk  of  the  peace  of  the  county,  riding, 
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division,  or  place  in  whiei  such  defaulter  shall  reside,  on  or  before  the 
first  day  of  the  quarter  sessions  of  the  peace  then  next  ensuing,  and 
shall  cause  a  copy  of  such  certificate  to  be  served  upon  the  person  so 
fined,  by  leaving  it  at  his  residence  twenty-four  hours  at  the  least  before 
the  first  day  of  the  said  quarter  sessions  of  the  peace ;  and  every  such 
clerk  of  the  peace  shall  copy  the  fine  or  fines  so  certified  on  the  roll  on 
which  all  fines  and  forfeitures  imposed  at  such  quarter  sessions  of  the 
peace  shall  be  copied ;  and  the  same  shall  be  estreated,  levied,  and 
applied  in  like  manner,  and  subject  to  the  like  powers,  provisions,  and 
penalties,  in  all  respects  as  if  such  fine  or  fines  had  been  part  of  the 
fines  imposed  at  such  quarter  sessions  :  provided  always  that  nothing 
herein  contained  shall  be  construed  to  afifect  any  power  now  by  law 
vested  in  the  coroner  for  compelling  any  person  to  appear  and  give 
evidence  before  him  on  any  inquest  or  other  proceedings,  or  for  punish- 
ing any  person  for  contempt  of  court  in  not  so  appearing  and  giving 
evidence  or  otherwise." 

On  the  appearance  of  each  witness  the  coroner  should  take  down  his 
name,  abode,  and  occupation,  and  then  administer  the  oath  that  he 
shaU  speak  the  truth,  &c.  {Umf.  cor.  177.)  In  case  an  interpreter  is 
necessary,  the  oath  must  be  administered  to  him.  {Id.  182.)  (As  to 
witnesses  in  general,  see  tit.  "  Evidence"  Vol.  II.) 

In  re  Cook,  {7  Q.B.  653  ;  14  L.  J.  Q.  B.  188,)  a  motion  for  a  habeas  cor- 
pus, directed  to  the  governor  of  Newgate,  to  bring  up  the  body  of  a  person 
committed  to  his  custody  for  trial  by  a  magistrate  on  a  charge  of 
murder,  for  the  purpose  of  his  identification  before  the  coroner,  sitting 
on  the  body  of  the  deceased  person,  was  refused  on  the  ground  that 
proof  of  the  identity  of  the  person  might  be  given  without  removing 
him  from  gaol. 

The  jurors  at  any  time  during  the  investigation  may  callback  before 
them  any  witness  who  has  been  examined,  and  ask  any  question  that 
may  suggest  itself  to  their  minds  as  elucidatory  of  their  inquiry. 

The  7  Geo.  IV.  c.  64,  s.  4,  which  repeals  the  1  &  2  P.  &  M.  c.  13,  s.  5, 
enacts,  "that  every  coroner,  upon  any  inquisition  before  him  taken, 
whereby  any  person  shall  be  indicted  for  manslaughter  or  murder,  or 
as  an  accessary  to  murder  before  the  fact,  shall  put  in  writing  the 
evidence  given  to  the  jury  before  him,  or  as  much  thereof  as  shall  be 
material ;  and  shall  have  authority  to  bind  by  recognizance  aJl  such 
persons  as  know  or  declare  any  thing  material  touchmg  the  said  man- 
slaughter or  murder,  or  the  said  ofience  of  being  accessary  to  miu-der, 
to  appear  at  the  next  court  of  oyer  and  terminer,  or  gaol  delivery, 
or  superior  criminal  court  of  a  county  palatine,  or  great  sessions,  at 
which  the  trial  is  to  be,  then  and  there  to  prosecute  or  give  evidence 
against  the  party  charged  ;  and  every  such  coroner  shall  certify  and 
subscribe  the  same  evidence,  and  all  such  recognizances,  and  also  the 
inquisition  before  him  taken,  and  shall  deliver  the  same  to  the  proper 
officer  of  the  court  in  which  the  trial  is  to  be,  before  or  at  the  opening 
of  the  court." 

By  sect.  5  he  may  be  fined  for  non-compliance  with  this  enactment. 
(See  post,  1227.) 

This  enactment  applies  to  coroners  of  all  jurisdictions,  as  well  of  the 
county  as  of  exempt  franchises  and  liberties.     (Sect.  6,  post,  1227.) 

The  examination  should  be  taken  down  as  near  as  possible  in  the 
very  words  of  the  party  examined,  and  not  according  to  the  efieot  of 
his  examination.     (See  tit.  "  Evidence,"  post.  Vol.  II.) 

And  the  coroner  should  read  the  evidence  over  to  the  witness,  and 
procure  his  signature  to  it,  so  that  in  case  of  the  coroner's  death  his 
notes  of  the  witness'  evidence  would  be  capable  of  proof.  (Per 
Ourney,  B.,  Reg.  v.  Flummer,  \  G.  &  K.  604.) 

In  a  case  of  manslaughter,  it  is  the  duty  of  the  coroner  to  bind  over 
all  those  witnesses  who  prove  any  material  fact  against  the  party 
accused,  and  not  those  who  are  called  for  the  pui-pose  of  exculpating 


him.    But  if  the  coroner  bind  over  all  the  witnesses  on  both  sides,  no  ?.  Power  and 
blame  is  imputable  to  the  clerk  of  indictments,  if  he  require  them  all    Duty  on  cm 
to  be  put  on  the  back  of  the  bill,  and  examined  before  the  grand  jury.       Inquest. 
{Reg.  V.  Taylor,  Q  C.  S  F.  672,  per  Parke,  B.)  

The  depositions  ought  regularly  to  be  returned  to  the  clerk  of  assizeg 
at  the  opening  of  the  commission,  or  if  possible  before,  so  as  to  enablg 
the  judge  who  presides  to  examine  the  facts  of  each  case,  that  he  may 
explain  to  the  grand  jury  in  his  charge  any  difficulty  that  may  exist, 
and  state  to  them  the  law  as  applicable  to  the  facts.  Coroners  have  fre- 
quently been  censured  and  fined  for  remissness  in  this  respect.  But  they  „  ,.,  . 
are  not  bound  to  return  the  depositions,  unless  there  be  something  de-  eSminSlon. 
pending  before  the  court  to  make  it  necessary.  (Coroner  of  Westminster's 
case,  2  Stra.  1073.)  Still,  in  a  case  where  a  coroner's  jury,  on  the  in- 
vestigation of  a  case  of  homicide,  returned  a  verdict  "  of  wilful  murder 
against  some  person  or  persons  unknown,"  and  the  coroner  returned  the 
depositions  he  had  taken  to  the  Central  Criminal  Court : — it  was  held,  on 
application  by  the  counsel  for  a  prisoner  indicted  for  the  murder  of  the 
same  person  for  a  copy  of  such  depositions,  that,  although  the  coroner 
could  not  in  such  a  case  have  been  compelled  to  return  them,  under 
statute  7  Geo.  IV.  c.  64,  s.  4,  yet  that  having  done  so,  the  judges  had 
power,  by  their  general  authority  as  a  court  of  justice,  to  order  a  copy 
to  be  given  if  they  thought  it  material  to  the  interests  of  justice.  (iJ. 
V.  Oremacre,  8  G.&F.  32.) 

Now  by  22  Vict.  c.  33,  s.  3,  "At  any  time  after  all  the'depositions  of  Accused  to  have 
witnesses  shall  have  been  taken,  every  person  against  whom  any  coro-  S***'!"  °'  '^'l'™'" 
net's  jury  may  have  found  a  verdict  of  manslaughter  shall  be  entitled 
to  have  from  the  person  having  custody  thereof  copies  of  the  deposi- 
tions on  which  such  verdict  shall  have  been  found,  on  payment  of  a 
reasonable  sum  for  the  same,  not  exceeding  the  rate  of  three-halfpence 
for  every  folio  of  ninety  words." 

See  as  to  depositions  being  evidence  on  other  trials,  tit.  "  JEvidenoe," 
Vol.  II. 

Expenses  of  holding  Inquests."] — By  the  7  Will.  IV.  &  1  Vict.  c.  68,  Expense«of 
intituled  "An  Act  to  provide  for  Payment  of  the  Expenses  of  holding  inquests. 
Coroners'  Inquests,"  reciting  that  "  the  holding  of  coroners'  inquests   f  ^i"- 1'^-  &  1 
on  dead  bodies  is  attended  with  divers  necessary  expenses,  for  the  pay-         '  "'  *'• 
ment  whereof  no  certain  provision  is  made  by  law,  and  such  expenses 
have  usually  been  discharged  without  any  lawful  authority  for  that 
purpose  out  of  the  monies  levied  for  the  relief  of  the  poor  ;  and  it  is 
expedient  to  make  adequate  legal  provision  for  the  payment  of  such 
expenses ;"  it  is  enacted,  "  that  the  justices  of  the  peace  for  every 
county,  riding,  division,  or  district  in  England  and  Wales,  in  general  ?'''j''"i^f "  ^° 
or  quarter  sessions  assembled,  shall,  at  the  general  or  quarter  sessions  payable  on  hold- 
of  the  peace  to  be  holden  next  after  the  passing  of  this  Act,  or  at  some  "ig  inquests. 
subsequent  general  or  quarter  sessions,  and  the  town  council  of  every 
borough  having  a  coroner  shall  at  the  quarterly  meeting  of  such  council 
which  shall  be  holden  next  after  the  passing  of  this  Act,  or  at  some 
subsequent  quarterly  meeting  thereof,  make  or  cause  to  be  made  a 
schedule  of  the  several  fees,  allowances,  and  disbursements  which,  on 
the  holding  of  any  inquest  on  any  dead  body  within  such  county,  riding, 
division,  district,  or  borough,  may  be  lawfully  paid  and  made  by  the 
coroner  holding  such  inquest  (other  than  the  fees  payable  to  medical 
witnesses  under  and  by  virtue  of  an  Act  passed  in  the  last  session  of 
parliament,  intituled  'An  Act  to  provide  for  the  Attendance  and  6&TWm.IT., 
Remimeration  of  Medical  Witnesses  at  Coroners'  Inquests');  and  it  ''•^*- 
shall  be  lawful  for  such  justices  in  general  or  quarter  sessions  assembled, 
and  for  such  town  council  at  any  such  quarterly  meeting  as  aforesaid, 
from  time  to  time  to  alter  and  vary  such  schedule  as  to  such  justices 
and  town  council  respectively  may  seem  fit ;  and  the  said  justices  and 
town  council  respectively  shall  cause  a  copy  of  every  such  schedule  to 
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7  WUl.  IV.  &  1 
Vict.  c.  68. 
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Act  applicable 
to  London  and 
Southwark. 


Expenses  of 


be  deposited  with  the  clerk  of  the  peace  of  such  county,  riding,  division, 
district,  or  borough,  and  one  other  copy  thereof  to  be  delivered  to  every 
coroner  acting  in  and  for  such  county,  riding,  division,  district,  or 
borough  as  aforesaid ;  and  whenever  any  inquest  shall  be  holden  on 
any  dead  body  the  coroner  holding  the  same  shall  immediately  after 
the  termination  of  the  proceedings  advance  and  pay  all  expenses  rea- 
sonably incurred  in  and  about  the  holding  thereof,  not  exceeding  the 
sums  set  forth  in  the  said  schedule,  and  which  sums  so  advanced  and 
paid  shall  be  re-paid  to  the  said  coroner  in  manner  hereinafter  men- 
tioned :  provided  always,  that  until  such  schedule  as  aforesaid  shall 
have  been  made  the  coroner  shall  advance  and  pay,  at  his  discretion, 
all  reasonable  expenses  of  holding  every  inquest  within  the  limits  of  his 
jurisdiction,  and  shall  be  re-paid  the  amount  thereof,  in  the  same  manner 
as  if  the  sums  so  paid  had  been  included  in  a  schedule,  duly  made  accord- 
ing to  the  provisions  of  this  Act." 

Sect.  2.  "  That  so  much  of  the  said  Act  passed  in  the  last  session  of 
parliament  as  directs  the  coroner  to  make  out  an  order  on  the  church- 
wardens and  overseers  of  the  parish  in  which  any  death  shall  have 
happened  for  payment  of  the  remuneration  or  fee  payable  under  the 
provisions  of  that  Act  to  any  medical  practitioner,  and  as  directs  such 
churchwardens  and  overseers  to  pay  the  same  out  of  the  funds  collected 
for  the  relief  of  the  poor  of  such  parish,  shall  be  and  the  same  is  hereby 
repealed,  and  in  lieu  thereof  the  coroner  shall,  immediately  after  the 
termination  of  the  proceedings  at  any  inquest,  advance  and  pay  such 
remuneration  or  fee  to  every  medical  witness  summoned  under  the  pro- 
visions of  the  said  Act,  and  the  amount  thereof  shall  be  re-paid  to  the 
said  coroner  in  manner  hereinafter  mentioned." 

Sect.  3.  "  That  every  coroner  acting  in  and  for  any  county,  riding, 
division,  or  district  shall,  within  four  months  after  holding  any  inquest, 
cause  a  full  and  true  account  of  all  sums  paid  by  him  under  the  pro- 
visions of  this  Act,  including  all  sums  paid  to  any  medical  witness  as 
aforesaid,  to  be  laid  before  the  justices  of  the  peace  of  such  county, 
riding,  division,  or  district  in  general  or  quarter  sessions  assembled,  or 
at  any  adjournment  thereof  ;  and  every  coroner  of  any  borough  shall, 
within  four  months  after  holding  any  inquest,  cause  a  full  and  true 
account  of  all  sums  paid  by  him  under  the  provisions  of  this  Act,  in- 
cluding as  aforesaid,  to  be  laid  before  the  town  council  of  such  borough; 
and  all  such  accounts  shall  be  accompanied  by  such  vouchers  as  under 
the  circumstances  may  to  such  justices  or  council  respectively  seem 
reasonable ;  and  such  justices  or  council  respectively  may,  if  they  shall 
think  fit,  examine  the  said  coroner  on  oath  as  to  such  account,  and  on 
being  satisfied  of  the  correctness  thereof  such  justices  or  council  respec- 
tively shall  make  an  order  on  the  treasurer  of  the  said  county,  riding, 
division,  or  district,  or  of  the  said  borough,  (as  the  case  may  be,)  for 
payment  to  the  said  coroner  not  only  of  the  sum  due  to  him  on  such 
account,  but  also  of  a  sum  of  six  shillings  and  eightpence  for  every 
inquest  holden  by  him  as  aforesaid,  over  and  above  all  other  fees  and 
allowances  to  which  he  is  now  by  law  entitled  ;  and  the  treasurer  of 
any  county,  riding,  division,  or  district  on  whom  any  such  order  shall 
be  made  shaU,  out  of  the  monies  in  his  hands  on  account  of  the  borough 
fund,  pay  to  the  said  coroner  the  sum  mentioned  in  such  order,  without 
any  abatement  or  deduction  whatever ;  and  every  such  treasurer  shall, 
on  passing  his  accounts,  be  allowed  all  sums  which  he  shall  pay  in  pur- 
suance of  any  such  order  as  aforesaid." 

Sect.  4.  "  That  this  Act  and  the  several  provisions  herein  contained 
shaU  extend  and  be  applicable  to  the  city  of  London  and  the  town  and 
borough  of  Southwark."  But  there  is  a  distinction  between  the  dis- 
bursements made  by  a  coroner  under  this  Act  and  the  ordinary  fees, 
mileage,  and  allowances  of  his  office.  (See  Meg.  v.  J  J.  of  Gloucestershire, 
1  E.&B.  805 ;  27  L.  J.  M.  C.  15.) 

By  6  &  7  Vict.  c.  12,  s.  2.  "  For  the  purpose  of  holding  coroners'  in- 


S.  VII.] 


(itotonn* 


questSj  every  detached  part  of  a  county,  riding,  or  division  shall  be 
deemed  to  be  within  that  county,  riding,  or  division  by  which  it  is 
wholly  surrounded;  or  where  it  is  partly  surrounded  by  two  or  more 
counties,  ridings,  or  divisions,  within  that  one  with  which  it  has  the 
longest  common  boundary." 

By  7  &  8  Vict.  c.  92,  s.  24.  "  The  treasurer  of  every  county  shall  keep 
an  account  of  all  expenses  occasioned  to  such  county  by  any  inquest  in 
or  with  respect  to  any  such  detached  part  of  any  other  county,  and 
shall  twice  in  every  year  send  a  copy  of  such  account  to  the  treasurer 
of  the  other  county  to  which  such  detached  part  belongs ;  and  the 
treasurer  of  such  other  county  shall,  out  of  the  monies  in  his  hands  as 
treasurer,  pay  the  same  to  the  order  of  the  treasurer  sending  the 
account,  with  all  reasonable  6harges  of  making  and  sending  the  account ; 
and  in  case  any  difference  shall  arise  concerning  the  said  account,  and 
such  difference  shall  not  be  adjusted  by  agreement,  it  shall  be  lawful 
for  either  of  the  parties  to  apply  to  the  justices  of  assize  of  the  last 
preceding  circuit  or  of  the  next  succeeding  circuit,  or  to  one  of  such 
justices,  who  shall  by  writing  under  their  or  his  hands  or  hand  nominate 
a  barrister-at-law,  not  having  any  interest  in  the  question,  to  arbitrate 
between  the  parties ;  and  such  arbitrator  may,  if  he  shall  see  fit, 
adjourn  the  hearing  from  time  to  time,  and  require  all  such  further 
information  to  be  afforded  by  either  of  the  parties  as  shall  appear  to 
him  necessary,  and  shall  by  his  award  in  writing  determine  the  matters 
in  difference,  and  his  award  shall  be  final  and  conclusive  between  the 
parties  ;  and  such  arbitrator  shall  also  assess  the  costs  of  the  arbitra- 
tion and  shall  direct  by  whom  and  out  of  what  fund  the  same  shall 
be  paid." 

By  sect.  25,  "  This  Act,  as  regards  fees,  recompenses,  or  benefits  to 
coroners,  is  not  to  apply  to  a  coroner  of  the  Queen's  household  and  the 
verge  of  the  Queen's  palaces,  nor  any  coroner  of  the  Admiralty,  nor 
any  coroner  of  the  city  of  London  and  borough  of  Southwark,  or  of 
any  franchises  belonging  to  the  said  city,  nor  any  coroner  of  any 
city,  borough,  town,  liberty,  or  franchise,  which  is  not  contributory 
to  the  county  rates,  or  within  which  such  rates  have  not  been  usually 
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But  by  s.  26,  the  provisions  of  that  Act  touching  the  allowance  for 
the  travelling  expenses  of  coroners  shall  be  deemed  and  taken  to  extend 
to  coroners  appointed  and  acting  for  the  jurisdiction  of  the  Cinque 
Ports. 

By  the  23  &  24  Vict.  c.  116,  s.  3,  it  is  enacted  that,  "  From  and  after 
the  31st  of  December,  1860,  so  much  of  any  Act  as  provides  for  the  re- 
muneration of  county  coroners  by  fees,  mileage,  and  allowances,  shall  be 
and  the  same  is  hereby  repealed." 

Now,  as  to  the  payment  of  coroners  by  salary,  see  23  &  24  Vict, 
c.  116,  s.  4,  in  Ml,  post,  1232. 

Attendance  and  Remuneration  of  Medical  Witnesses  at  Inquest.'] — The 
coroner  ought,  it  seems,  to  examine  a  medical  witness  as  to  the  cause  of 
the  death.     (B.  v.  Quende,  A  C.  S  P.  571.) 

By  Stat.  6  &  7  Will.  IV.  c.  89,  intitutled  "An  Act  to  provide  for  the 
Attendance  and  Eemuneration  of  Medical  Witnesses  at  Coroners' 
Inquests,"  reciting,  "  Whereas  it  is  expedient  to  provide  for  the  attend- 
ance of  medical  witnesses  at  coroners'  inquests,  also  remuneration  for 
such  attendance,  and  for  the  performance  of  post-mortem  examinations  at 
such  inquests ;"  it  is  enacted, "  that  from  and  after  the  passing  of  this  Act, 
whenever,  upon  the  summoning  or  holding  of  any  coroner's  inquest,  it 
shall  appear  to  the  coroner  that  the  deceased  person  was  attended  at 
his  death  or  during  his  last  illness  by  any  legally  qualified  medical  prac- 
titioner, it  shall  be  lawful  for  the  coroner  to  issue  his  order,  in  the  form 
marked  (A.)  in  the  schedule  hereunto  annexed,  {post,  1245,)  for  the 
attendance  of  such  practitioner  as  a  witness  at  such  inquest ;  and  if  it 
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A  majority  of 
the  jury  may 
require  the 
coroner  to  sum- 
moa  additional 
medical 
evidence  if  the 
first  be  not 
satisfactory. 


Pees  to  medical 
iritneases  to  be 
paid  out  of  funds 
collected  for 
relief  of  the 
poor. 


No  fee  for  a 
post-mortem  _ 
examination  in- 
stituted witliout 
order  from  the 
coroner. 

Inquests  on 
bodies  of  pcrtJons 
dying  in  pubUc 
Institutions. 


shall  appear  to  the  coroner  that  the  deceased  person  was  not  attended 
at  or  immediately  before  his  death  by  any  legally  qualified  medical 
practitioner,  it  shall  be  lawful  for  the  coroner  to  issue  such  order  for 
the  attendance  of  any  legally  qualified  medical  practitioner  being  at  the 
time  in  actual  practice  in  or  near  the  place  where  the  death  has 
happened ;  and  it  shall  be  lawful  for  the  coroner,  either  in  his  order  for 
the  attendance  of  the  medical  witness,  or  at  any  time  between  the 
issuing  of  such  order  and  the  termination  of  the  inquest,  to  direct  the 
performance  of  a  post-mortem  examination,  with  or  without  an  analysis 
of  the  contents  of  the  stomach  or  intestines,  by  the  medical  witness  or 
witnesses  who  may  be  summoned  to  attend  at  any  inquest ;  provided 
that  if  any  person  shaU  state  upon  oath  before  the  coroner  that  in  his 
or  her  belief  the  death  of  the  deceased  individual  was  caused  partly  or 
entirely  by  the  improper  or  negligent  treatment  of  any  medical  practi- 
tioner or  other  person,  such  medical  practitioner  or  other  person  shall 
not  be  allowed  to  perform  or  assist  at  the  post-mortem  examination  of 
the  deceased." 

Sect.  2.  "Whenever  it  shall  appear  to  the  greater  number  of  the 
jurymen  sitting  at  any  coroner's  inquest,  that  the  cause  of  death  has 
not  been  satisfactorily  explained  by  the  evidence  of  the  medical  practi- 
tioner or  other  witness  or  witnesses  who  may  be  examiued  in  the  first 
instance,  such  greater  number  of  the  jurymen  are  hereby  authorized 
and  empowered  to  name  to  the  coroner  in  writing  any  other  legally 
qualified  medical  practitioner  or  practitioners,  and  to  require  the 
coroner  to  issue  his  order,  in  the  form  hereinbefore  mentioned,  for  the 
attendance  of  such  last-mentioned  medical  practitioner  or  practitioners 
as  a  witness  or  witnesses,  and  for  the  performance  of  a  post-mortem 
examination,  with  or  without  any  analysis  of  the  contents  of  the 
stomach  or  intestines,  whether  such  an  examination  has  been  per- 
formed before  or  not;  and  if  the  coroner,  having  been  thereunto 
required,  shall  refuse  to  issue  such  order,  he  shall  be  deemed  guilty  of  a 
misdemeanour,  and  shall  be  punishable  in  like  manner  as  if  the  same 
were  a  misdemeanour  at  common  law." 

Sect.  3.  "  When  any  legally  qualified  medical  practitioner  has  attended 
upon  any  coroner's  inquest  in  obedience  to  any  such  order  as  aforesaid 
of  the  coroner,  the  said  practitioner  shall,  for  such  attendance  at  any 
inquest  in  Great  Britain,  be  entitled  to  receive  such  remuneration  or 
fee  as  is  mentioned  in  the  Table  marked  (B.)  in  the  schedule  hereunto 
annexed ;  {post,  1246 ;)  and  for  any  inquest  held  in  Ireland,  the  said 
practitioner  shall  be  paid  in  the  manner  provided  by  the  laws  in  force 
in  that  part  of  the  United  Kingdom ;  and  the  coroner  is  hereby  required 
and  commanded  to  make,  according  to  the  form  marked  (C.)  in  the 
schedule  hereunto  annexed,  his  order  for  the  payment  of  such  remune- 
ration or  fee,  when  the  inquest  shall  be  held  in  Great  Britain,  and 
such  order  may  be  addressed  and  directed  to  the  churchwardens  and 
overseers  of  the  parish  or  place  in  which  the  death  has  happened; 
and  such  churchwardens  and  overseers,  or  any  one  of  them,  is  and  are 
hereby  required  and  commanded  to  pay  the  sum  of  money  mentioned 
in  such  order  of  the  coroner  to  the  medical  witness  therein  mentioned, 
out  of  the  funds  collected  for  the  relief  of  the  poor  of  the  said 
place."  (This  is  repealed  as  to  the  payment  out  of  poor-rate  by  the  7 
Will.  IV.  &  1  Vict.  c.  68,  s.  2,  see  ante,  1218.) 

Sect.  4.  "  Provided  nevertheless,  and  be  it  further  enacted,  that  no 
order  of  payment  shall  be  given,  or  fee  or  remuneration  paid,  to  any 
medical  practitioner  for  the  performance  of  any  post-mortem  examina- 
tion which  may  be  instituted  without  the  previous  direction  of  the 
coroner." 

Sect.  5.  "Provided  also,  and  be  it  further  enacted,  that  when  any 
inquest  shall  be  holden  on  the  body  of  any  person  who  has  died  in  any 
public  hospital  or  infirmary,  or  in  any  buUding  or  place  belonging 
thereto,  or  used  for  the  reception  of  the  patients  thereof,  or  who  has 
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died  in  any  county  or  other  lunatic  asylum,  or  in  any  public  infirmary  7.  Power  and 
or  other  public  medical  institution,  whether  the  same  be  supported  by    Duty  on  an 
endowments   or  by  voluntary  subscriptions,  then  and  in  such  case       Inquest. 

nothing  herein  contained  shall  be  construed  to  entitle  the  medical   

officer  whose  duty  it  may  have  been  to  attend  the  deceased  person  as  a 
medical  officer  of  such  institution  as  aforesaid  to  the  fees  or  remunera- 
tion herein  provided." 

Sect.  6.  "  Where  any  order  for  the  attendance  of  any  medical  practi-  Penalty  on 
tioner  as  aforesaid  shaU  have  been  personally  sei-ved  upon  such  medical  praoti- 
practitioner,  or  where  any  such  order  not  personally  served  shall  have  gieoting'to^ttena. 
been  received  by  any  medical  practitioner  in  sufficient  time  for  him  to 
have  obeyed  such  order,  or  where  any  such  order  has  been  served  at 
the  residence  of  any  medical  practitioner,  and  in  every  case  where  any 
medical  practitioner  has  not  obeyed  such  order,  he  shall, 'for  such 
neglect  or  disobedience,  forfeit  the  sum  of  five  pounds  sterling,  upon 
complaint  thereof  made  by  the  coroner,  or  any  two  of  the  jury,  before 
any  two  justices  having  jurisdiction  in  the  parish  or  place  where  the 
inquest  under  which  the  order  issued  was  held,  or  in  the  parish  where 
such  medical  practitioner  resides ;  and  such  two  justices  are  hereby 
required,  upon  such  complaint,  to  proceed  to  the  hearing  and  adjudi- 
cation of  such  complaint,  and,  if  such  medical  practitioner  shall  not 
show  to  the  said  justices  a  good  and  sufficient  cause  for  not  having 
obeyed  such  order,  to  enforce  the  said  penalty  by  distress  and  sale  of 
the  offender's  goods,  as  they  are  empowered  to  proceed  by  any  Act  of 
Parliament  for  any  other  penalty  or  forfeiture." 

Sect.  7.  "  Nothing  in  this  Act  contained  shall  extend  to  Scotland."        Act  not  to  extend 

to  Scotland. 

Who  m,ay  of  right  he  present.'] — ^Much  doubt  and  discussion  have  Who  may  be 
arisen  as  to  the  power  of  the  coroner  to  exclude  individuals  from  the  present  at  in- 
inquest.  It  may  now,  however,  be  fairly  inferred  from  the  case  of  ^"^° ' 
Oarnett  v.  Ferrand,  (6  B.  &  0.  611 ;  Q  D.  &  R.  667,)  that  the  coroner 
has  the  power  of  excluding  not  only  particular  individuals,  attorneys, 
and  counsel,  &c.,  but  the  public  generally.  It  was  held  in  that  case 
that  no  action  would  lie  against  a  coroner  for  excluding  a  party  from 
an  inquest.  The  coroner  should,  however,  exercise  his  own  discretion 
fairly  and  not  arbitrarily ;  and  it  is  advisable  that  he  should  receive 
evidence  on  all  hands.  It  is  neither  reasonable  nor  just  to  exclude 
persons  who  have  an  interest  in  the  event  and  have  a  right  to  tender 
evidence,  and  it  would  be  most  inconvenient  to  enquire  in  each  par- 
ticular case  whether  there  is  an  interest  to  protect  or  not.  (See 
Dauhney  v.  Cooper,  10  B.  &  0.  237;  GoUier  v.  B.iclcs,  2  B.  &  Ad.  663.) 
The  Prisoner's  Counsel  Act  (C  &  7  Will.  IV.  c.  114,  see  tit.  "  Convic- 
tion,'^) does  not  apply  to  coroners'  inquests. 

Adjourning  Inquest.] — ^If  the  place  where  the  body  is  be  an  inconve-  Adjourning  ia- 
nient  one  for  the  purpose  of  holding  the  inquest,  or  if  any  of  the  4"est. 
witnesses  be  absent,  or  affected  by  undue  influence,  or  unwilling  to 
attend,  or  there  be  any  other  good  cause  why  the  inquest  cannot  be 
properly  completed,  the  coroner  may  adjourn  it  to  another  time  or 
place,  informing  the  jury  when  and  where  they  are  again  to  meet,  and 
first  taking  the  jurors'  recognizance  for  their  appearance  at  the  ad- 
journment time  or  place.  (See  Umfr.  Cor.  179;  2  HawL  c.  9,  s.  25.) 
The  adjournment  need  not  be  stated  on  the  face  of  the  inquisition. 
But  if  the  continuity  of  the  proceedings  be  not  maintained  by  due 
adjournments,  an  inquisition  taken  after  they  have  dropped  will 
be  coram  non  judice,  and  be  quashed.  {Reg.  v.  Payn,  34  L.  J.  Q.  B. 
59.) 

By  the  23  &  24  Vict.  c.  151,  ("An  Act  for  the  Eegulation  and  Inspec-  l^?™ion  for  the 
tion  of  Mines,")  s.  20,  "  Every  coroner  holding  an  inquest  upon  the  ■  iuq2e3™™case 
body  of  any  person  whose  death  may  have  been  caused  by  any  acci-  of  accidents  in 
dent,  (in  the  Act  before  referred  to,)  shall,  unless  the  inspector  of  the  ™°*'- 
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7.  Power  and  district,  or  some  person  on  behalf  of  the  secretary  of  state,  be  present  to 

Duty  on  an    watch  the  proceedings  at  such  inquest,  adjourn  such  inquest,  and  by  letter 

Inquest.       sent  through  the  post-office  four  days  at  the  least  befoi-e  holding  such 

adjourned  inquest,  addressed  to  the  inspector  of  the  district,  give  notice 

to  such  inspector  of  the  time  and  place  of  holding  the  same ;  provided 
that  such  coroner  may,  before  the  adjournment  of  any  such  inquest, 
take  evidence  to  identify  the  body,  and  may  order  the  interment 
thereof;  provided  also,  that  if  the  accident  has  not  occasioned  more 
than  one  death,  and  notice  of  the  inquest  has  been  given  by  the  coroner 
to  the  inspector  of  the  district,  by  letter  sent  through  the  post-office, 
not  less  than  forty-eight  hours  before  the  time  of  holding  the  inquest, 
it  shall  not  be  imperative  on  the  coroner  to  adjourn  such  inquest  as 
aforesaid,  in  case  the  majority  of  the  jury  think  it  unnecessary  so  to 
adjourn;  and  the  inspector  shall  be  at  liberty  to  examine  any  witness  at 
any  such  inquest,  subject  to  the  order  of  the  coroner." 


The  verdict. 


The  verdict.] — It  is  peculiarly  the  province  of  the  jury  to  investigate 
and  determine  the  facts  of  the  case;  they  are  neither  to  expect  nor 
should  they  be  bound  by  any  specific  or  direct  opinion  of  the  coroner 
upon  the  whole  of  the  case,  except  so  far  as  regards  the  verdict,  which, 
in  point  of  law,  they  ought  to  find  as  dependent  and  contingent  upon 
their  conclusions  in  point  of  fact.  But  in  questions  of  law,  juries  ought 
to  ask  and  show  the  most  respectful  deference  to  the  advice  and  recom- 
mendation of  the  coroner;  ad  gucestionem  facti  nan  respondent  judices, 
ad  micestionem  legis  non  respondent  juratores.  ( Vav^h.  Rep.  160.)  The 
verdict  should  be  compounded  of  the  facts  as  detailed  to  the  jury  by 
the  witnesses,  and  of  the  law  as  stated  to  them  by  the  court.  (See 
Jervis,  3rd  ed.  255.) 

Formerly  the  jury  might  from  their  own  cognizance  of  the  fact  have 
returned  a  verdict  without  any  evidence  being  adduced  before  them. 
(1  Yent.  67.)  But  this  is  not  so  now,  and  if  a  juryman  can  give 
evidence,  he  should  be  sworn,  and  give  it  in  the  ordinary  way  as  other 
witnesses.     (1  Salh.  406.) 

If  twelve  of  the  jury  connot  agree  in  their  verdict,  the  jury  are  to 
be  kept  without  meat,  drink,  or  fire,  until  they  return  their  verdict. 
Even  this  may  sometimes  be  ineffectual,  and  in  such  cases  they  should 
be  adjourned  to  the  next  assizes,  when  they  may  have  the  benefit  of  the 
opinion  and  direction  of  the  judge  who  presides.  {Comb.  386;  Jerv. 
3rd  ed.  259.) 


Form  of 
inquisition , 


Signatures  to. 


Sealing. 


Form  of  the  Inquisition,] — Immediately  after  the  jury  have  pro- 
nounced their  verdict,  the  same  should,  together  with  all  the  material 
proceedings  at  the  inquest,  be  put  into  writing,  and  engrossed  on 
parchment  indented.  The  coroner,  with  his  name  and  style  of  office, 
and  all  of  the  jurymen,  to  the  number  of  twelve  or  more,  who  found 
the  verdict,  should  sign  the  inquisition.  (See  7  Geo.  IV.  c.  64,  s.  4.) 
The  signatures  should  be  in  full,  stating  both  the  christian  and  sur- 
names of  each  juror.  The  mere  initials  would  suffice,  unless  perhaps 
in  the  case  of  the  christian  name  appearing  in  full  in  the  caption. 
(See  Nol.  141 ;  B.  v.  Evett,  Q  B.  &  C.  247;  ^  D.  &  B.  237.)  It 
seems  unnecessary  to  seal  the  inquisition,  though  usual  so  to  do. 
(See  Jerv.  3rd  ed.  301.) 
Must  be  Written  It  had  been  held  that  all  inquisitions  should  be  on  parchment,  but 
upon  parchment,  by  6  &  7  Vict.  c.  83,  s.  2,  {post,  1228,)  it  was  enacted  that  except  in 
cases  of  murder  and  manslaughter  an  inquisition  should  not  be  quashed 
for  or  by  reason  of  any  such  inquisition  not  being  duly  sealed  or 
written  upon  parchment.  A  felo  de  se  is  guilty  of  murder,  so  that  in 
such  case  the  inquisition  must  be  on  parchment.  (Beg.  v.  WhaUey, 
19  L.  J.  Q.  B.  14;  7  D.  S  L.  317.) 

It  does  not  appear  when  this  formal  inquisition  should  be  drawn  up, 
but  it  is  usual  and  best  it  should  be  so  before  the  jury  are  dispersed. 


l^ime  of  making 
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but  if  it  is  not  convenient  so  to  do  at  that  time,  regular  adjournments 
must  be  made  from  time  to  time  till  the  inquisition  is  ready  to  be 
signed  and  adopted.    {Meg.  v.  Fayn,  34  L.  J.  Q.  B.  59.) 

The  general  requisites  of  this  inquisition  are  the  same  as  those  of  an 
indictment.     (See  "  JwcKcimewV'  Vol.  III.) 

The  statement  of  the  facts  therein  must  be  with  legal  certainty  and 
precision,  with  no  repugnancy  or  inconsistency,  and  be  direct  and  posi- 
tive.    Mere  superfluous  statements  may  be  rejected. 

The  formal  parts  of  an  inquisition  in  general  consist  in  the  statement 
of  the  venue,  the  place  where  the  death  took  place  and  inquisition  was 
held,  so  as  to  show  the  coroner  has  jurisdiction,  the  Ume  of  the  death 
and  holding  the  inquisition,  the  coronet's  name  and  title  of  office,  the 
view  of  the  body,  the  namie  of  the  dececused  if  known,  the  taking  of  the 
oath  by  all  the  jurors,  the  jiorors  being  good  and  lawful  men,  their 
verdict  or  finding,  and  lastly,  the  attestation.  See  now  6  &  7  Vict, 
c.  83,  s.  2.  (Beg.  v.  Ingham,  b  B.  S  S.  257 ;  33  L.  J.  M.  C.  183,  post, 
1229.) 

The  venue  and  place  at  which  the  inquisition  is  holden  should  appear 
on  the  face  of  the  inquisition.  (2  H.  P.  G.  166.)  If  the  inquisition  do 
not  state  any  place  at  all  at  which  the  inquisition  is  holden  ;  {Buckler's 
case,  Dyer,  69 ;)  or  do  not  shew  with  sufficient  certainty  that  the  place 
stated  iswithin  the  jurisdiction  of  the  coroner;  {Thomey's  case,  Cro.Jac. 
276,  277;)  as,  if  it  state  that  the  inquisition  was  holden  at  B.,  without 
shewing  in  what  county  B.  is,  otherwise  than  by  putting  the  county  in 
the  margin,  it  is  insufficient,  and  the  inquisition  might  have  been 
quashed  (2  SoMik  P.  C.  a.  25,  s.  128)  before  the  passing  of  6  &  7 
Vict.  c.  83,  s.  2,  and  14  &  15  Vict.  c.  100,  s.  23,  {post,_  1230.)  But  it  is 
not  necessary  again  to  name  the  county  in  the  margin,  if  it  be  referred 
to  by  the  words  "county  aforesaid;"  and  it  has  been  adjudged  that 
the  caption  of  an  inquisition  as  taken  at  B.  before  J.  S.,  coroner  of  the 
King's  liberty  of  B.  aforesaid,  is  good,  without  expressly  shewing  that 
B.  is  within  the  liberty  of  B.,  for  that  cannot  but  be  intended  ;  (5  Bep. 
120,  121  ;  Jerv.  3rd  ed.  279;)  and  it  is  no  objection  to  a  coroner's  inquisi- 
tion super  viswm  corporis,  that  it  purports  to  be  taken  in  county  W.,  where 
the  death  happened,  whereas  the  cause  of  death  appears  by  the  finding 
to  have  occurred  in  county  S.  {Beg.  v.  The  Cfrcmd  Juration  Baihvay 
Compamy,  11  A.  <h  E.  128,  n.;  and  see  now  6  &  7  Vict.  c.  12,  s.  1.) 

The  inquisition  must  state  the  time  when  it  was  holden,  in  order  to 
shew  that  the  inquiry  is  recent.  (2  Saund.  291.)  It  suffices  to  state 
the  day  of  holding  without  specifying  the  hour.  If  it  be  stated  to  have 
been  taken  upon  an  impossible  day;  {B.  v.  Fearnley,  1  T.B.  316;)  or  to 
have  been  holden  on  such  a  day,  in  such  a  year  of  the  King,  without 
ascertaining  what  King  ;  (2  Havik.  P.  0.  c.  25,  s.  127;)  the  inquisition 
might  have  been  quashed  before  the  passing  of  6  &  7  Vict.  c.  83,  s.  2, 
and  14  &  15  Vict.  c.  100,  s.  23  {posi,  1230).  A  caption  stating  the 
time  in  the  prater-perfect  and  not  in  the  present  tense  is  insufficient 
{id) ;  though  this  is  not  so  in  the  case  of  a  conviction.    {B.  v.  Hall, 

1  T.  B.  320.)  We  have  seen  when  the  inquisition  should  be  holden, 
also  that  it  should  not  be  on  a  Sunday.  {Ante,  1212.  As  to  the  mode  of 
stating  time  to  general,  see  tit.  ''Conviction,"  ante,  1113;  " IndAct- 
mem*,"  Vol.  III.)  ,    .         , 

The  name  amd  style  of  office  of  the  coroner  must  be  stated,  m  order 
that  it  may  appear  that  the  inquisition  was  taken  before  a  court  of 
competent  jurisdiction.  (22  Edw.  IV.  c.  13  ;  Sum.  207 ;  Starnif. 
P.  G.  90.) 

Although  the  style  of  office  be  added,  yet  the  inquisition  will  be 
.insufficient  unless  it  appear  that  he  was  coroner  for  the  district  in 
which    the    inquisition    is    taken.     {DeaHng's    case,  Gro.  Elw.   193; 

2  Boll.  82  ;  22  Edw.  IV.  c.  16.)  But  an  inquisition  before  J.  S.,  coroner 
inthe  county,  has  been  adjudged  to  be  sufficient,  without  shewing  that 
he  was  coroner  for  the   county,  for  that  cannot  but  be   intended. 
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View. 


Karae  of 
deceased. 


Names,  &c. 
jurors. 


7.  Power  and  (2  Hawk  P.  C.  c.  25,  s.  119 ;   Plowd.  76,  77 ;  B.  v.  Heydon,  4  Sep.  41; 
JDuiy  on  an    Jerv.  3rd  ed.  280.) 
Inquest.  It  must  be  stated  that  the  inquisition  ■was  taken  on  view  of  the  body, 
-which  -we  have  seen  {cmte,  1213)  is  requisite  to  give  the  coroner  juris- 
diction ;  if  not  so  stated,  the  inquisition  is  bad,  and  may  be  quashed. 
(See  6  &  7  Vict.  c.  83,  s.  2.) 

The  name  of  the  deceased  should  be  described  accurately,  or  a  variance 
■will  be  fatal  unless  amended  under  14  &  15  Vict.  c.  100,  s.  1.  If  his 
name  be  unknown,  he  may  be  described  as  a  person  to  the  jurors 
unknown ;  but  such  a  description  would  it  seems  be  bad,  if  he  were 
known.  (See  JS.  v.  Walker,  3  Gam/p.  264;  iJ.  v.  Bdbmson,  Molt,  C.  N.  P. 
595 ;  2  H.P.  G.  281 ;  "Indictment;'  Vol.  III.) 
o£  The  inquisition  should  show  that  all  the  jurors  took  the  oath,  also 

who  such  jurors  are,  by  name,  and  therefore  it  is  insufficient  to  allege 
that  it  was  taken  by  the  oaths  of  the  several  persons  underwritten ;  {B.  v. 
Evett,  eB.S  0.  247  ;  Q  D.  <&  B.  237 ;)  or  of  A.  B.,  C.  D.,  and  others ; 
(2  S.  P.  G.  168  ;)  any  defect  in  this  particular  is  now  cured  by  6  &  7 
Vict.  c.  83,  ivost,  1229,)  and  14  &  15  Vict.  c.  100  {post,  1229).  So, 
although  it  is  not  necessary  that  the  jury  should  come  from  the  next 
adjoining  townships,  {ante,  1211,)  it  must  expressly  appear  that  they  are 
from  the  county  or  jurisdiction  within  which  the  inquiry  is  holden, 
that  they  are  at  least  twelve  in  number;  {omte,  1211;)  (but  see  £cwn6er<  v. 
Taylor,  6  D.  <&  B.  188 ;  4  B.  S  G.  138 ;)  and  also  that  they  present 
the  inquisition  upon  their  oaths.  (2  Sawh  P.  G.  c.  25,  s.  126.) 
See  as  to  the  6  &  7  Vict.  c.  83,  s.  2,  post,  1228.  Lord  Hah  (2  H.  P.  G. 
167)  was  of  opinion  that  the  inquisition  should  appear  to  have  been 
taken  by  the  oaths  of  honest  and  lawful  men,  as  well  in  the  case 
of  coroners'  inquests,  as  in  that  of  other  indictments  and  presentments ; 
but  this  is  said  to  be  unnecessary,  and  has  been  so  held  in  the  case 
of  indictments  in  the  superior  courts,  because,  until  the  contrary  be 
proved,  all  men  shall  be  intended  to  be  ^ro6i  et  legales.  (2  Ha/uok.  P.  G. 
c.  25,  s.  17,  126.) 

On  application  to  quasi  a  coroner's  inquisition,  the  ground  of 
objection  appeared  to  be,  that  the  inquisition  stated  it  to  have  been 
taken  on  the  oaths  of  eleven  men,  and  the  affirmation  of  one  man.  It 
was  contended  that,  although  by  the  late  Act  of  the  3  <&  4  Will.  IV. 
c.  49,  Quakers  or  Moravians  might  act  on  inquisitions,  yet  it  must 
appear  that  the  person  affirming  was  either  a  Quaker  or  a  Moravian. 
Parke,  J.,  was  of  opinion,  "  that  it  ought  to  appear  on  the  face  of  the 
inquisition  that  the  one  man  affirming  was  either  a  Quaker  or  a 
Moravian  ;"  and  he  accordingly  directed  the  inquisition  to  be  quashed. 
{B.  V.  PolfiM,  2  Dowl.  P.  G.  469.) 

Care  should  also  be  taken  to  insert  the  names  of  the  jurors  accurately, 
and  a  variance  between  the  names  of  the  jurors  in  the  caption  and  those 
in  the  attestation,  would  have  been  fatal  before  the  6&  7  Vict.  c.  83,  s.2. 
{R.  V.  E.uqgins,Z  C.  &  P.  414  ;  Jerv.  3rd  ed.  284.)  But  if  the  jurors'  names 
be  set  out  at  full  length  in  the  caption  of  an  inquisition,  it  is  immaterial 
whether  they  sign  at  the  foot  with  the  initials  only  of  their  christian 
names ;  {Ueg.  Y.Brownlow,  11  A.  <S>  E.  119;)  and  if  some  of  the  jurors  be 
marksmen,  and  their  marks  are  not  attested,  the  inquisition  might  be 
bad  on  that  ground.  {Reg.  v.  Stochdaie,  8  Dowl.  P.  C.  607.)  But  this  is 
altered  by  6  &  7  Vict.  c.  82,  s.  2. 

If  the  inquisition  contain  matter  of  accusation  against  a  party,  such 
party  should  be  described  as  accurately  as  a  party  should  in  an  indict- 
ment against  him.  An  inquisition  stated  in  substance,  that  J.  D.,  on 
the  27th  of  May,  struck  M.  E.  with  a  poker  on  the  head,  and  with  his 
hands  on  the  breast,  and  gave  her  divers  mortal  bruises  and  contusions ; 
and  that  M.  F.  on  the  23rd  of  June  kicked  the  said  M.  E.  on  the  belly, 
and  thereby  gave  her  one  mortal  bruise  and  contusion.  It  then  averred 
that  the  said  M.  E.  of  the  mortal  bruise,  &c.,  given  by  J.  D.  languished 
from  the  27th  of  May  until  the  1st  of  July,  and  of  the  mortal  bruise, 
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(fee,  given  by  M.  F.  languished  from  the  23rd  of  June  till  the  1st  of 
July,  and  then  died  of  the  mortal  bruises  and  contusions  on  the  head 
and  breast,  together  -with  the  mortal  bruise  and  contusion  on  the  belly. 
The  conclusion  was,  that  the  said  J.  D.  and  the  said  M.  F.,  her  the  said 
M.  E.  in  manner  and  by  means  aforesaid,  feloniously  did  kill  and  slay : 
The  court  directed  the  inquisition  to  be  quashed;  {Beg.  v.  Devett,  8  Gwr. 
&  P.  639;  see  also  R.  v.  Mitchell,  1  G.  &  P.  800 ;  iJ.  v.  Nicholas,  7 
0.  &  P.  538  ;  and  see  tit.  "Indictment,"  Vol.  III. ;)  but  now  see  24  &  25 
Vict.  c.  106,  s.  6  ;  for  it  has  been  held  that  24  &  25  Vict.  c.  100,  s.  6, 
applies  to  coroners'  inquisitions  under  the  word  "  indictment ;"  (Reg.  v. 
Ingham,  b  B.S  S.  257;  33  L.  J.  Q.  B.  183 ;)  and  by  that  section  it  is  en- 
acted that  "  on  any  indictment  for  murder  or  manslaughter,  or  for  being 
an  accessary  to  any  murder  or  manslaughter,  it  shall  not  be  necessary  to 
set  forth  the  manner  in  which  or  the  means  hy  which  the  death  of  the 
deceased  was  caused,  but  it  shall  be  sufficient  in  any  indictment  for 
murder  to  charge  that  the  defendant  did  feloniously,  wilfully,  and  of  his 
malice  aforethought,  kill  and  murder  the  deceased ;  and  it  shall  be  suffi- 
cient in  any  indictment  for  manslaughter  to  charge  that  the  defendant 
did  feloniously  kill  and  slay  the  deceased;  and  it  shall  be  sufficient  in 
any  indictment  against  any  accessary  to  any  murder  or  manslaughter 
to  charge  the  principal  with  the  murder  or  manslaughter  (as  the  case 
may  be)  in  the  manner  hereinbefore  specified,  and  then  to  charge  the  de- 
fendant as  an  accessary  in  the  manner  heretofore  used  and  accus- 
tomed." 

The  time  and  place  when  and  where  the  party  is  charged  with  having 
committed  the  offence  should  be  also  specified  as  accurately  and  properly 
as  in  an  indictment.  In  R.  v.  Evett,  (6  B.  &  C.  247  ;  9  D.  <&  B.  237,) 
an  inquisition  was  quashed  because  it  did  not  state  where  the  party 
died,  or  where  the  body  was  found.  The  day  and  year  when  the  alleged 
crime  took  place  should  be  stated;  (2  Hawk.  c.  25,  s.  77  ;  2  H.  P.O.  177; 
Reg.  V.  Browrdow,  1\  A.  &  E.\ld  ))  but  this  is  now  only  necessary 
where  time  is  of  the  essence  of  the  offence,  6  &  7  Vict.  c.  83,  s.  2. 
{Reg.  V.  Ingham,  5  B.  &  S.  257 ;  33  L.  J.  Q.  B.  183.)  The  hour  need  not 
be  stated.  {Gomhe  v.  Pitt,  3  Burr.  1434.)  The  inquisition  ought  to  point 
out  the  precise  time  at  which  the  accident  happened  that  caused  the 
death  of  the  deceased,  and  also  the  precise  time  at  which  the  death  took 
place.  And  therefore,  where  a  coroner's  inquest  found,  that,  on  &c.,  at 
&c.,  one  A.  B.,  being  on  board  a  certain  steamboat,  which  was  then  and 
there  being  floated  and  navigated  on  the  Thames,  it  so  happened  that  a 
certain  boiler,  then  and  there  forming  part  of  the  steam-engine  in  and 
on  board  of  the  said  steam-vessel,  which  said  boiler  was  then  and  there 
used  in  the  working  of  the  said  steam-engine,  burst  and  exploded,  and 
the  boUing  water  was  thereby  cast  upon  A.  B.,  whereby  A.  B.  then  and 
there  received  a  mortal  shock  and  concussion,  of  which  said  mortal 
shock,  &c.,  A.  B.  instantly  died  :  it  was  held,  that  the  day  of  the  explo- 
sion and  of  the  death  did  not  sufficiently  appear,  and  therefore  the  court 
quashed  the  inquisition.  It  was  considered,  that  the  words,  "  of  which, 
&c.,  the  deceased  instantly  died,"  did  not  supply  the  place  of  the  words 
"then  and  there  instantly  died."  {Reg.  v.  Brownlow,  11  A.  &  E.  119.) 
One  inquisition  may  be  taken  on  the  dead  bodies  of  several  persons 
who  have  been  killed  by  the  same  cause  and  died  at  the  same 
time.  {Reg.  v.  West,  1  G*.  &  D.  481.)  (See  further  as  to  the  statement 
of  time  and  place,  ante,  " Conviction,"  and  post,  tit.  " Indictment" 
Vol.  III.) 

By  the  9  &  10  Vict.  o.  62,  it  is  no  longer  necessary  in  any  inquisition 
for  homicide  to  allege  the  value  of  the  instrument  which  caused  the 
death  of  the  deceased,  or  to  allege  that  the  same  was  of  no  value ;  and 
deodands  were  by  the  same  statute  abolished. 

An  inquisition  may  be  good  in  part,  and  bad  for  the  residue,  if  such 
residue  can  be  separated  from  the  other  part ;  as,  if  the  inquisition  be 
bad  as  to  the  deodand,  that  part  of  it  may  be  quashed  and  the  rest 
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tit.  "  Deodands." 


[s.  VII. 
As  to  deodands,  post. 


Enrolling  Proceedings."]  — All  wtich  things  must  be  enrolled  in  the 
roUs  of  the  coroner.    (4  Bdw.  I.  st.  2.) 

And  the  sheriff  shall  have  counter  rolls  with  the  coroner  of  things  be- 
longing to  their  office.     (3  Edw.  I.  c.  10.) 

Binding  Witnesses  to  Prosecute,  &c.,  and  Issuing  Warramt  against 
Offender.] — If  the  verdict  be  of  that  description  that  future  proceedings 
will  be  necessary,  the  coroner  must  bind  by  recognizance  all  such  per- 
sons as  know  anything  material  touching  the  offence  to  appear  at  the 
court  into  which  the  inquisition  is  to  be  returned,  then  and  there  to  pro- 
secute and  give  evidence  against  the  party  charged.  (7  Geo.  IV.  c.  64, 
s.  4,  ante,  1216.) 

The  coroner  must,  where  the  verdict  charges  a  person  vidth  having 
murdered  the  deceased,  issue  his  warrant  to  apprehend  the  offender,  and 
commit  him  to  prison.  (1  Chit.  G.  L.  164.) 

By  6  &  7  Vict.  c.  12,  s.  3,  it  is  enacted  that  if  a  verdict  of  murder  or 
manslaughter,  or  as  an  accessary  before  the  fact  to  any  murder,  shall  be 
found  by  the  jury  at  any  such  inquest  against  any  person  or  persons, 
the  coroner  holding  the  said  inquest,  and  the  justices  of  oyer  and 
terminer  and  gaol  delivery  for  the  county,  city,  district,  or  place  in 
which  such  inquest  shall  be  holden,  and  all  other  persons  shall  have  the 
same  powers  respectively  for  the  commitment,  trial,  and  execution  of 
the  sentence  of  the  person  or  persons  so  charged,  as  they  now  by  law 
possess,  with  regard  to  the  commitment,  trial,  and  execution  of  the  sen- 
tence upon  any  person  or  persons  committed,  and  ti-ied  within  the 
jurisdiction  where  the  death  happened,  or  if  he  be  already  in-  prison 
the  coroner  should  issue  a  detainer  to  the  gaoler  ;  but  if  a  verdict  of 
manslaughter  be  found  he  may  commit  the  accused  to  prison  or  admit 
him  to  bail  under  the  stat.  22  Vict.  c.  33,  ss.  1  &  2,  which  enacts  that, 
"  In  every  case  in  which  a  coroner's  jury  shall  have  found  a  verdict  of 
manslaughter  against  any  person  or  persons,  it  shall  be  lawful  for  the 
coroner  or  deputy-coroner,  before  whom  the  inquest  was  taken,  to 
accept  bail  if  he  shall  think  fit,  with  good  and  sufficient  sureties  for 
the  appearance  of  the  person  so  charged  with  the  offence  of  manslaughter 
at  the  next  assize  and  general  gaol  delivery  to  be  holden  in  and  for  the 
county  within  which  the  inquest  was  taken;  and  thereupon  such 
person,  if  in  custody  of  any  bailiff  or  other  officer  of  the  coroner's 
court,  or  in  any  gaol,  under  a  warrant  of  commitment  issued  by  such 
coroner,  shall  be  discharged  therefrom." 

By  sect.  2,  "  In  any  case  in  which  any  coroner  or  deputy-coroner  shaU 
admit  any  person  to  bail,  he  shall  cause  recognizances  to  betaken  in  the 
form  given  in  the  schedule  to  this  Act,  and  give  a  notice  thereof  to 
every  person  so  bound,  and  shall  return  such  recognizances  to  the  then 
next  ensuing  assizes,  and  such  coroner  or  deputy-coroner  shall  be 
entitled  to  such  fees  and  charges  as  the  clerks  of  justices  of  the 
peace  are  by  law  entitled  to  on  admitting  persons  charged  to  bail."  As 
to  form,  see  po^,  1243. 

Burial  of  Deceased.] — After  the  proceedings  are  closed,  or  before,  if  it , 
be  necessary,  the  coroner  should  issue  his  warrant  for  the  burial  of  the 
body  or  bodies  upon  which  the  inquest  has  been  taken,  and  the  burial 
must  take  place  accordingly.     (4  Edw.  I.  st.  2.) 

As  to  the  burial  of  a  felo  de  se,  see  "  Homicide,"  Vol.  II. 


PiibUsiiingBro'         Publishing  Proceedings.]'— It  has  been  held  to  be  illegal  to  publish 
ceedUiga.  g^  Statement  of  the  evidence  given  before  the    coroner's  jury,  even 

though  it  be  correct,  and  the  party  publishing  it  be  not  actuated  • 
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by  any  malicious  motives,  if  it  be  accompanied  by  a  comment  by  the  7.  Power  and 

reporter  ;  {Beg.  v.  Fleet,  \  B.S  A.  379  ;  and  see  B.  v.  Fisher,  2  Camp.    Duty  on  an 

563  ;  DuncoAi  v.  Thwaites,  Z  B.  S  C.  556  ;  5  D.  &  B.  44:7 ;  R.  v.  Clement, 

4  B.  <6  Aid.  218  ;  see  "Libel,"  Vol.  III.;)  but  now,  inasmuch  as  the  - 

general  advantage  to  the  country  in  having  these  proceedings  made 

public  more  than  counterbalances  the  inconveniences  to  private  persons 

whose  conduct  may  be  the  subject  of  such  proceedings,  it  would  now 

probably  be  held  that  a  fair  and  impartial  report,  without  comment,  of 

such  proceedings  would  be  privileged.    (SeeXewts  v.  Levy.E.  B.  &  E. 

537  ;  27  L.  J.  Q.  B.  289.) 

Beturn  of  Inquisition,  Evidence,  and  Becocfnimnce,  Sc.'] — The  stat.  Jietnrn  of  inqni- 
7  Geo.  IV.  c.  64,  s.  4,  which  repeals  the  stat.  1  &  2  P.  &  M.  c.  13,  enacts,  sition,  Ac. 
"That  the  coroner,  upon  any  inquisition  before  him  taken,  whereby  ^^eo.  iv.,c. 6i, 
any  person  shall  be  indicted  for  manslaughter  or  murder,  or  as  an 
accessary  to  murder  before  the  fact,  shall  put  in  writing  the  evidence 
given  to  the  jury  before  him,  or  as  much  thereof  as  shall  be  material, 
and  shall  have  authority  to  bind  by  recognizance  all  such  persons  as 
know  or  declare  anything  material  touching  the  said  manslaughter  or 
murder,  or  the  said  offence  of  being  accessary  to  murder,  to  appear  at 
the  next  court  of  oyer  and  terminer,  or  gaol  delivery,  or  superior 
criminal  court  of  a  county  palatine,  or  great  sessions,  at  which  the  trial 
is  to  be,  then  and  there  to  prosecute  or  give  evidence  against  the  party 
charged ;  and  every  such  coroner  shall  certify  and  subscribe  the  same 
evidence,  and  all  such  recognizances,  and  also  the  inquisition  before  him 
taken,  and  shall  deliver  the  same  to  the  proper  officer  of  the  court  in 
which  the  trial  is  to  be,  before  or  at  the  opening  of  the  court." 

By  Sect.  5,  "  If  any  justice  or  coroner  shall  offend  in  any  thing  con-  Finirg  for 
trary  to  the  true  intent  and  meaning  of  these  provisions,  the  court,  to  default, 
whose  o£B.cer  any  such  examination,  information,  evidence,  bailment, 
recognizance,  or  inquisition,  ought  to  have  been  delivered,  shall, 
upon  examination  and  proof  of  the  offence  in  a  summary  manner,  set 
such  fine  upon  every  such  justice  or  coroner  as  the  court  shall  think 
meet." 

By  sect.  6,  "  All  these  provisions  relating  to  justices  and  coroners  Appyc^yg  ^g  ^ 
shall  apply  to  the  justices  and  coroners,  not  only  of  counties  at  large,  coroners. 
but  also  of  all  other  jurisdictions." 

Coroners  ought  also  to  attend  personally  upon  the  Court  of  Queen's  Attending  court 
Bench,  and  to  deliver  to  the  proper  officer  all  inquisitions  of  felo  de  se.  return,  &o.,  of  ' 
{Jervis,  41.)  ffifw  &c°^ 

It  is  the  duty  of  a  coroner  to  be  present  at  the  assizes  or  the  gaol  de*  '"' 

livery  at  the  Old  Bailey  when  any  case  is  tried  on  an  inquisition  taken 
before  him ;  and  if  he  be  not  present,  the  court  may  fine  him.  {In  re 
Unwin,  Q.  B.  1827;  Car.  C.  L.  17.) 

As  to  returning  the  recognizances  taken  upon  admitting  persons  to 
bail,  charged  with  manslaughter,  see  22  Vict.  c.  33,  s.  2,  ante,  1226. 

By  the  22&23  Vict.  c.  21,  s.  40,  "Every  recognizance  forfeited  at  any  Recognizances 
inquest  to  be  holden  before  the  coroner   of   any  county,  city,  town,  forfeited  at 
liberty,  or  place  in  England,  shall  be  certified  by  such  coroner  to  the  que™3''tV'be  re 
clerk  of  the  peace  for  the  county,  riding,  division,  or  place  in  which  the  turned  to  clerks' 
person  forfeiting  such  recognizance  shall  reside,  on  or  before  the  first  day  "^  *«  peace. 
of  the  quarter  sessions  of  the  peace  then  next  ensuing,  and  such  coroner 
shall  cause  a  copy  of  such  certificate  to  be  served  upon  the  person 
liable  to  the  payment  of  such  forfeiture,  by  leaving  it  at  his  residence, 
and  every  such  clerk  of  the  peace  shall  proceed  to  act  in  respect  of  such 
forfeiture  as  in  the  case  of  fines   certified  by  coroners,  pursuant  to 
section  seventeen  of  the  Act  passed  in  the  seventh  and  eighth  years  of 
her  Majesty,  chapter  ninety-two,  and  such  forfeiture  shall  be  levied 
and  applied  in  like  manner,  and  subject  to  the  like  powers,  provisions, 
and  penalties  as  such  fines.    (As  to  7  &  8  Vict.  c.  92,  s.  17,  see  ante, 
1212.) 
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Defeats  in  Inquisition,  how  taken  advantage  o/.] — If  the  inquisition 
be  defective  in  any  of  the  particulars  before  pointed  out  as  requisite 
thereto,  and  be  not  cured  by  any  statute,  if  a,  party  be  accused  by  the 
inquisition  and  appear  in  the  Court  of  Queen's  Bench,  on  the  return  of 
such  inquisition  into  such  court,  he  may  demur  to  it,  or  move  in  arrest 
of  judgment,  or,  what  is  more  usual,  may  apply  to  the  Court  of  Queen's 
Bench,  to  get  it  quashed.  But  it  was  observed  in  one  case,  that  though 
the  court  will  sometimes  quash  an  inquisition  on  motion  for  palpable 
defects,  the  most  convenient  course  is  to  put  the  party  contesting  it  to 
demur.     {Esg.  y.  Brownlow,\l  A.S  E.Wd^ 

Where  the  inquisition  is  so  defective  that  no  judgment  can  be  given 
upon  it,  the  court  will  in  general  quash  it,  and  where  it  contains  the  sub- 
ject matter  of  accusation,  this  is  done  by  the  court  before  which  the  party 
is  arraigned,  and  the  application,  if  made  upon  the  part  of  the  defendant, 
ought  regularly  to  be  made  before  the  plea  pleaded ;  {Reg.  v.  Midland 
Railway,  8  Q.  B.  387,  post,  1229 ;  Fast.  G.  L.  231 ;  Holt.  864 ;  4  St.  Tr. 
677  ;)  altnough,  if  the  defect  be  manifest,  the  court  will  in  general 
entertain  the  application  at  any  time  before  the  verdict  is  delivered. 
{Jervis,  3rd  ed.  320.) 

Where  the  defects  are  technical  merely,  see  now  6  &  7  Vict.  c.  83, 
infra. 

Prior  to  the  above  statute,  the  court,  on  the  application  of  the  crown, 
set  aside  a  coroner's  inquisition  for  defects  apparent  on  the  face  of  it ; 
and  the  rule  was  absolute  in  the  first  instance.  {In  re  Culley,  2  JV. 
SM.Ql;  5B&Ad.  230.) 

The  inquisition  maybe  good  in  part  and^badiforTthe^residue,  and 
quashed  accordingly  as  to  the  bad  part  ;  as  where  it  is  bad  so  far  as 
relates  to  the  deodand,  or  where  there  are  two  substantial  findings,  and 
one  of  them  bad.  {Ex  parte  Carruthers,  2  M.  S  By.  397;  Jerv.  3rd  ed. 
322.)  But  if  a  want  of  jurisdiction  appears  on  the  face  of  the  proceeding, 
the  whole  inquisition  is  void.     {Beg.  v.  G.  W  B.  Co.,  3  Q.  B.  333.) 

In  addition  to  the  objections  arising  upon  the  face  of  the  inquisition, 
it  may  be  quashed  for  the  misconduct  of  either  the  coroner  or  the  jury; 
{B.  V.  Hethersal,  3  Mod^  80  ;  Jerv.  3rd  ed.  324 ;)  as  where  the  coroner 
fraudulently  directed  the  jury  to  find  a  verdict  oifelo  de  se,  telling  them 
that  it  was  in  effect  the  same  as  a  finding  of  lunacy,  the  court  quashed 
the  inquisition.  {B.  v.  Wahefield,  1  Stra.  69 ;  and  see  B.  v.  Stukdey,  12 
Mod.  493  ;  but  see  B.  v.  Ingham,  5  B.S  &  561, per  Gockhurn,  C.  J.)  So 
the  court  will  quash  fin  inquisition  taken  without  a  view  of  the  body, 
for  the  view  ascertains  the  cause  of  the  death,  and  is  an  essential  part 
of  the  evidence  {ante,  1213) ;  and,  in  like  manner,  where,  from  the  de- 
composition of  the  body,  no  information  can  be  derived  from  the  view, 
the  inquisition  may  be  quashed  upon  an  affidavit  of  the  circumstances. 
{R.  V.  Bond,  1  Stra.  22 ;  2  Hawh,  P.  C.  c.  9,  s.  24  ;  Jerv.  325.) 


Amending 
incLuisitions. 


Defects  in  inqni- 
fiition  cured. 


Amending  Inquisitions.'] — The  Court  of  Queen's  Bench  have  a,  dis- 
cretionary power  to  amend  coroners'  inquisitions  in  furtherance  of 
justice.  This  power  is  exercised  according  to  the  circumstances  of  each 
particular  case.  It  seems,  however,  that  it  is  only  oi formal  defects,  and 
not  of  substantial  ones,  that  this  amendment  can  be  made.  (See  R.  v. 
Evett,  6  B.  <&  a  251 ;  9  I).  &  B.  237  ;  2  Hawk.  c.  25,  s.  97 ;  B.  v. 
Harrison,  1  Sid.  225  ;  B.  v.  Olover,  id.  259  ;  B.  v.  Saloway,  3  Mod.  101; 
lSaund.356.) 

By  6  &  7  Vict.  c.  83,  s.  2,  after  reciting  that  it  is  expedient  to  make 
provisions  for  supporting  coroner's  inquisitions,  and  for  preventing  the 
same  from  being  quashed  on  account  of  technical  defects,  it  is  enacted, 
"  That  from  and  after  the  passing  of  this  Act,  no  inquisition  fouud 
upon,  or  by  any  coroner's  inquest,  nor  any  judgment  recorded  upon,  or 
by  virtue  of  any  such  inquisition  shall  be  quashed,  stayed,  or  reversed,  . 
for  want  of  the  averment  therein  of  any  matter  unnecessary  to  be  proved, 
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not  for  the  omission  of  the  words, '  with  force  and  arms,'  or  of  the  words,  7.  Power  Mid 
'againsttbepeace,'or  of  the  words,'againsttheformof  the  statute,'nor    Duty  on  an 
for  the  omission  or  insertion  of  any  other  words  or  expressions  of  mere        Inquest. 

form  or  surplusage,  nor  for  the  insertion  of  the  words, '  upon  their  oath,'    ■- 

instead  of  the  words,  •'  upon  their  oaths,'  nor  for  omitting  to  state  the 
time  at  wliich  the  offence  was  committed,  when  time  is  not  of  the  essence 
of  the  offence,  nor  for  stating  the  time  imperfectly,  nor  because  any 
person  or  persons  mentioned  in  any  such  inquisition  is,  or  are  desig- 
nated by  a  name  of  office,  or  other  descriptive  appellation,  instead  of 
his,  her,  or  their  proper  name  or  names,  nor  by  reason  of  the  «o»- 
insertion  of  the  names  of  the  jurors  in  the  body  of  any  such  inquisition, 
or  of  any  difference  in  the  spelling  of  the  names  of  any  of  the  jurors  in 
the  body  of  any  such  inquisition,  and  the  names  subscribed  thereto,  nor 
because  any  juror  or  jurors  shall  have  set  his  or  their  mark  or  marks 
to  any  such  inquisition,  instead  of  subscribing  his  or  their  name  or 
names  thereto,  nor  because  any  such  mark  or  marks  is  or  are  unattested, 
provided  the  name  or  names  of  such  juror  or  jurors  is  or  are  set  forth, 
nor  because  any  juror  or  jurors  has  or  have  signed  his  or  their 
Christian  name  or  names  by  means  of  an  initial  or  partial  signa- 
ture only,  and  not  at  full  length,  nor  because  of  any  erasures  or 
interlineations  appearing  in  any  such  inquisition,  unless  the  same  shall 
he  proved  to  have  been  made  therein,  after  the  same  was  signed,  nor  for 
want  of  a  proper  venue,  where  the  inquest  shall  appear  or  purport  to 
have  been  taken  by  a  coroner  of  or  for  the  county,  riding,  city,  borough, 
liberty,  division,  or  place  in  which  it  shall  appear  or  purport  to  have 
been  taken  ;  nor  (except  only  in  cases  of  murder  or  manslaughter)  for 
or  by  reason  of  any  such  inquisition  not  being  duly  seeded  or  written 
upon  parchment,  nor  by  reason  of  any  such  inquisition  having  been 
taken  before  any  deputy,  instead  of  the  coroner  himself,  nor  because  the 
coroner  and  jury  did  not  all  view  the  body  at  one  and  the  same  instant, 
provided  they  all  viewed  the  body  at  the  first  sitting  of  the  inquest ; 
and  in  all  or  any  of  such  cases  of  technical  defect  as  are  hereinbefore 
mentioned,  it  shall  be  lawful  for  any  judge,  of  either  of  her  Majesty's 
courts  at  Westminster,  or  any  judge  of  assize  or  gaol  delivery,  if  he 
shall 'think  fit  upon  the  occasion  of  any  such  inquisition  being  called 
in  question  before  him,  to  order  the  same  to  be  amended  in  any  of  the 
respects  aforesaid,  and  the  same  shall  forthwith  be  amended  ac- 
cordingly."   This  Act  extends  to  England  and  Wales. 

It  has  been  held  that  the  provisions  in  this  statute  as  to  view  of  the 
body  by  the  jurors  at  the  same  instant  applies  to  inquisitions  of  man- 
slaughter ;  {Reg.  v.  Ingham,  5  B.  <h  S.  257  ;  33  L.  J.  Q.  B.  183  ;)  but 
notwithstanding  this  statute,  an  inquisition  will  be  quashed  which  is 
unintelligible,  by  reason  of  a  nominative  case  being  left  without  a 
verb,  and  where  it  is  left  to  conjecture  what  the  jury  intended  to  find, 
but  have  not  found.    {Reg.  v.  Midland  R.  Go.,  8  Q.  B.  387.) 

By  the  9  &  10  Vict.  c.  62,  which  abolished  deodands,  it  is  enacted  that  statement  of 
it  shall  not  be  necessary  in  any  indictment  or  inquisition  for  homicide   value  of  iustra- 
to  allege  the  value  of  the  instrument  which  caused  the  death  of  the  de-   " 
ceased,  or  to  allege  that  the  same  was  of  no  value. 

By  the  14  &  15  Vict.  c.  100,  s.  1,  "  Erom  and  after  the  coming  of  this  -yiiMftttdea. 
Act  into  operation,  whenever  on  the  trial  of  any  indictment  for  any 
felony  or  misdemeanour,  there  shall  appear  to  be  any  variance  between 
the  statement  in  such  indictment  and  the  evidence  offered  in  proof 
■thereof,  in  the  name  of  any  county,  riding,  division,  city,  borough,  town 
corporate,  parish,  township,  or  place  mentioned  or  described  in  any 
such  indictment,  or  in  the  name  or  description  of  any  person  or  persons 
or  body  politic  or  corporate  therein  stated  or  alleged  to  be  the  owner 
or  owners  of  any  property,  real  or  personal,  which  shall  form  the 
subject  of  any  .offence  charged  therein,  or  in  the  name  or  description  of 
any.  person  or  persons,  body  politic  or  corporate,  therein  stated  or 
alleged  to  .be  injured  or  damaged,  or  intended  to  be  injured  or  damaged. 
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venue. 


Where  indictment 
tried  in  adjoining 
county. 


Matters  unneces- 
sary to  be  proved. 


by  the  commission  of  such  offence,  or  in  the  christian  name  or  surname, 
or  both  christian  name  and  surname,  or  other  description  whatsoever, 
of  any  person  or  persons  whomsoever  therein  named  or  described,  or  in 
the  name  or  description  of  any  matter  or  thing  whatsoever  therein 
named  or  described,  or  in  the  ownership  of  any  property  named  or 
described  therein,  it  shall  and  may  be  lawful  for  the  court  before  which 
the  trial  shall  be  had,  if  it  shall  consider  such  variance  not  material  to 
the  merits  of  the  case,  and  that  the  defendant  cannot  be  prejudiced 
thereby  in  his  defence  on  such  merit,  to  order  such  indictment  to  be 
amended,  according  to  the  proof,  by  some  officer  of  the  court  or  other 
person,  both  in  that  part  of  the  indictment  wherein  such  variance 
occurs,  and  in  every  other  part  of  the  indictment  which  it  may  become 
necessary  to  amend,  on  such  terms  as  to  postponing  the  trial  to  be  had 
before  the  same  or  another  jury,  as  such  court  shall  think  reasonable ; 
and  after  any  such  amendment  the  trial  shall  proceed,  whenever  the 
same  shall  be  proceeded  with,  in  the  same  manner  in  all  respects,  and 
with  the  same  consequences,  both  with  respect  of  the  liability  of 
witnesses  to  be  indicted  for  perjury  and  otherwise,  as  if  no  variance  had 
occurred;  and  in  case  such  trial  shall  be  had  at  nisi  prius,  the  order 
for  the  amendment  shall  be  endorsed  on  the  postea,  and  returned 
together  with  the  record,  and  thereupon  such  papers,  rolls,  or  other 
records  of  the  court  from  which  such  record  issued  as  it  may  be 
necessary  to  amend  shall  be  amended  accordingly  by  the  proper  officer, 
and  in  all  other  cases  the  order  for  the  amendment  shall  either  be 
indorsed  on  the  indictment,  or  shall  be  engrossed  on  parchment,  and 
filed,  together  with  the  indictment,  among  the  records  of  the  court : 
provided  that  in  all  such  cases  where  the  trial  shall  be  so  postponed  as 
aforesaid  it  shall  be  lawful  for  such  court  to  respite  the  recognizances 
of  the  prosecutor  or  witnesses  and  of  the  defendant,  and  the  surety  or 
sureties,  if  any,  accordingly,  in  which  case  the  prosecutor  or  witnesses 
shall  be  bound  to  attend  to  prosecute  and  give  evidence  respectively, 
and  the  defendant  shall  be  bound  to  attend  to  be  tried,  at  the  time  and 
place  to  which  such  trial  shall  be  postponed,  without  entering  into  any 
fresh  recognizances  for  that  purpose,  in  such  and  the  same  manner  as  if 
they  were  originaL'y  bound  by  their  recognizance  to  appear  and  prose- 
cute or  give  evidence  at  the  time  and  place  to  which  such  trial  shall 
have  been  so  postponed :  provided  also  that  where  any  such  trial  shall 
be  to  be  had  before  another  jury,  the  crown,  and  the  defendant  shall 
respectively  be  entitled  to  the  same  challenges  as  they  were  respectively 
entitled  to  before  the  jury  was  sworn." 

Sect.  23.  "  It  shall  not  be  necessary  to  state  any  venue  in  the  body  of 
any  indictment,  but  the  county,  city,  or  other  jurisdiction  named  in 
the  margin  thereof  shall  be  taken  to  be  the  venue  for  all  the  facts 
stated  in  the  body  of  such  indictment:  provided  that  in  cases  where 
local  description  is  or  hereafter  shall  be  required,  such  local  description 
shall  be  given  in  the  body  of  the  indictment :  and  provided  also,  that 
where  an  indictment  for  an  offence  committed  in  the  county  of  any  city 
or  town  corporate  shall  be  preferred  at  the  assizes  of  the  adjoinuig 
county,  such  county  of  the  city  or  town  shall  be  deemed  the  venue, 
and  may  be  either  stated  in  the  margin  of  the  indictment  with  or 
without  the  name  of  the  county  in  which  the  offender  is  to  be  tried,  or 
to  be  stated  in  the  body  of  the  indictment  by  way  of  venue." 

Sect.  24.  "  No  indictment  for  any  offence  shall  be  held  insufficient  for 
the  want  of  the  averment  of  any  matter  unnecessary  to  be  proved,  nor 
for  the  omission  of  the  words  '  as  appears  upon  the  record,'  or  of  the 
words  '  with  force  and  arms,'  or  of  the  words  '  against  the  peace,'  nor 
for  the  insertion  of  the  words  '  against  the  form  of  the  statute '  instead 
of,  '  against  the  form  of  the  statutes,'  or  vice  versa,  nor  for  that  any 
person  mentioned  in  the  indictment  is  designated  by  a  name  of  office, 
or  other  descriptive  appellation,  instead  of  his  proper  name,  nor  for 
omitting  to  state  the  time  at  which  the  offence  was  committed,  in  any 
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case  where  time  is  not  of  the  essence  of  the  offence,  nor  for  stating  the    7.  Power  and 
time  imperfectly,  nor  for  stating  the  offence  to  have  been  committed  on    Duty  on  a/h, 
a  day  subsequent  to  the  finding  of  the  indictment,  or  on  any  impossible        Inquest. 

day,  or  on  a  day  that  never  happened,  nor  for  want  of  a  proper  perfect 

venue,  nor  for  want  of  a  proper  or  formal  conclusion,  nor  for  want  of  or 
imperfection  in  the  addition  of  any  defendant,  nor  for  want  of  the 
statement  of  the  value  or  price  of  any  matter  or  thing,' or  the  amount 
of  damage,  injury,  or  spoil,  in  the  value  or  price  of  any  matter  or  thing, 
or  the  amount  of  damage,  injury,  or  spoil,  is  not  of  the  essence  of  the 
offence." 

Sect.  30.  "  In  the  construction  of  this  Act  the  word  '  indictment ' 
shall  be  understood  to  include  'information,'  'inquisition,'  and  'present- 
ment,' as  well  as  indictment,  and  the  terms  'finding  of  the  indictment' 
shall  be  understood  to  include  '  the  taking  of  an  inquisition.' 

Tormerly,  before  the  amendment  could  be  made,  the  inquisition 
must  have  been  in  court,  for  which  purpose  a  certiorari  was  issued 
to  the  coroner  to  return  the  inquisition  to  the  Crown  OfSce,  where  it 
was  filed.  After  this  a  venire  facias  issued  to  bring  the  coroner  into 
court  to  make  the  amendment,  in  obedience  to  which  he  attended 
personally  at  the  Crown  Office,  where  the  amendment  was  made. 
{Comb.  58.)  As  to  the  mode  of  obtaining  the  ■venire  facias,  Mr.  Jervis 
says,  (2nd  ed.  309,)  the  best  course  is  to  apply  in  term  to  the  Court  of 
Queen's  Bench  for  a  rule,  or  in  vacation  to  a  judge  at  chambers  for  a 
summons,  to  show  cause  why  the  amendment  should  not  be  made,  and 
why  the  venire  facias  should  not  issue  to  bring  the  coroner  into  court, 
and  the  rule  or  summons  should  be  served  on  the  coroner  or  parties  in- 
terested, upon  the  discussion  of  which  the  propriety  of  the  amendment 
may  be  entertained,  and  if  allowed,  the  venirefadas  will  be  issued.  But 
applications  of  this  nature  have  become  practically  obsolete  since  6  &  7 
Vict.  c.  83,  and  14  &  15  Vict.  c.  100.  But  under  6  &  7  Vict.  c.  83,  s.  3,  By  whom 
any  judge  of  either  of  her  Majesty's  Courts  at  Westminster,  or  any  a^f^iiinsnt  to  be 
judge  of  assize  or  gaol  delivery,  if  he  shall  so  think  fit,  upon  the  occasion 
of  any  such  inquisition  being  called  in  question  before  him,  shall  be  at 
liberty  to  order  the  same  to  be  amended  in  any  of  the  respects  men- 
tioned in  that  section,  and  the  same  shall  be  forthwith  amended 
accordingly. 

Proceedings  where  Inquisition  quashed.'] — Where  an  inquisition  is  Pi-oceediuga 
quashed  a  new  inquiry  may  by  leave  of  the  court  (B.  v.  Saunders,  1   'fiere  inquisi- 
Sira.  167)  be  instituted  by  the  coroner,  (B.  v.  Sethersal,  3  Mod.  80,)  *'™iuaslied. 
the  body  being  disinterred  by  order  of  the  Court  of  Queen's  Bench, 
which  will   exercise  a   discretion  in  making  or  refusing  the  order, 
according  to  the  circumstances  of  the  case  and  the  length  of  time  the 
body  has  been  buried.     (Reg.  v.  Cleric,  1  Soli.  377  ;  B.  v.  Bond,  1  jStra. 
22  ;  Ayion.  30,  id.  533  ;  ante,  1213.) 

A  coroner  who  has  held  an  inquisition  and  recorded  the  verdict 
cannot  hold  a  second  inquisition,  unless  the  first  be  quashed  by  the 
Court  of  Queen's  Bench,  or  a  meliits  inquirendum  has  been  awarded,  and 
he  be  set  in  motion  by  the  court ;  (Beg.  v.  White,  Z  E.  S  E.  137 ;  29 
L.  J.  Q.  B.  257  ;)  and  if  he  do  hold  such  second  inquisition  without  such 
authority,  the  second  inquisition  will  be  quashed.     {Ibid.) 

But  where  there  is  any  imputation  upon  the  coroner  he  shall  not 
again  interfere  in  the  inquiry,  but  a  melius  inquirendum  may  be  awarded 
to  take  a  new  inquisition  by  special  commissioners,  who  shall  proceed 
by  the  testimony  of  witnesses,  without  viewing  the  body.  {B.  v. 
Bunney,  1  8alk.  190 ;  Jerv.  3rd  ed.  326.) 

Effect  of  Inquisition!] — It  appears  by  the  best  authorities,  that  the  Effect  of  inqd- 

inquests  of  the  coroner  are  in  no  case  conclusive,  and  that  one  affected  sition. 

by  them,  either  collaterally  or  otherwise,  may  deny  their  authority  and  WhentraTers- 

put  them  in  issue.    \b.  v.  Pa/rker,  3  Keb.  489  ;  see  Garnett  v.  Ferrand,  ™^- 
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Power  and  &  B.&G.  615,  627 ;  9  D.  cfc  iJ.  657  ;  R.  v.  Eh>ett,  id.  247.)  And  it  is 
on  an  now  settled  that  an  inquisition  oifelo  de  se  may  be  removed  into  Q.  B., 
and  traversed  by  the  executors  or  administrators  of  the  deceased.  (1 
Saund.  363,  n.  (s).)  Doubts  have  been  entertained  whether  inquisitions 
of  flight  and  fdo  de  se  are  traversable,  but  it  seems  they  are.  (See 
Jerv.  3rd  ed.  318  ;  1  Sav,nd.  362,  n.) 

Where  the  inquisition  contains  the  subject-matter  of  accusation  of 
any  person,  it  is  equivalent  to  the  finding  of  a  grand  jury,  and  such 
person  may  be  tried  and  convicted  on  it.  (2  Male,  61.)  And  if  an  in- 
dictment be  found  for  the  same  offence,  and  the  defendant  be  acquitted 
on  the  one,  he  must  be  aiTaigned  on  the  other,  to  which  he  may,  how- 
ever, effectually  plead  his  formal  acquittal.  (2  Rale,  61  ;  Beg.  v,  Cutti- 
ford,  1  SM.  382.) 

It  is  the  practice  to  prefer  an  indictment  to  the  grand  jury,  and  to 
try  the  party  accused  upon  both  proceedings  at  the  same  time,  by  which 
means  the  form  of  a  second  trial  is  rendered  unnecessary.  {B.  v.  GuUi- 
ford,  1  Sdk.  382.) 


Inquest. 


Inquisition  equi- 
Taleat  to  finding 
of  a  grand  jury. 


Trial. 


VIII.  I^tg  ^otow  atttj  IButs  m  titS«  iWattetJ!. 


treasure  troT*.  By  4  Edw.  I.   st.  2,  he    ought  to  inquire  where  the  treasure  is 

said  to  be  found ;  who  know  the  finders,  and  likewise  who  is  suspected 
thereof  ;  and  that  may  well  be  perceived,  where  one  liveth  riotously, 
haunting  taverns,  and  hath  done  so  of  long  time  :  hereupon  he  may  be 
attached  for  this  suspicion  by  four,  or  six  or  more  pledges,  if  they  may 
be  found.  (See  2  Hawh.  c.  9,  s.  36.) 
Persons  TTounded,  By  stat.  4  Edw.  I.  st.  2,  s.  1,  he  is  to  inquire  of  any  that  be  found 
wounded.  By  the  same  stat.,  sect.  2,  "  Upon  appeal  of  wounds  and 
such  like,  especially  if  the  wounds  be  mortal,  the  parties'  appeal  shall 
be  taken  immediately,  and  kept  until  it  be  known  perfectly  whether  he 
that  is  hurt  shall  recover  or  not,  and  if  he  die,  the  offender  shall  be 
kept,  and  if  the  parties  hurt  recover  health,  the  offenders  shall  be 
attached  by  four  or  six  pledges  after,  as  the  wound  is  great  or  small. 
If  it  be  for  a  maim,  he  shall  find  more  than  four  pledges ;  if  it  be  for  a 
small  wound,  without  maihem,  two  pledges  shall  suffice.  Also  all 
wounds  ought  to  be  viewed,  the  length,  breadth,  and  deepness,  and 
with  what  weapons  the  wound  is  given,  and  in  what  part  of  the  body 
the  wound  or  hurt  is,  and  how  many  be  culpable,  and  if  there  are 
many  wounds,  who  gave  each  particular  wound,  all  which  things  must 
be  enrolled  in  the  roll  of  the  coroners.  Moreover,  if  one  or  more 
be  appealed,  the  party  appealing  of  the  fact  shall  be  taken,  and  the 
party  appealed  of  the  force  shall  be  attached  also,  and  surely  kept  in 
ward  until  the  parties  appealed  of  the  fact  be  attainted  or  delivered." 

By  the  same  statute  they  are  to  inquire  where  houses  are  broken. 

Further,  if  any  be  appealed  of  rape,  he  must  be  attached  if  the 
appeal  be  fresh,  and  they  must  see  apparent  sign  of  truth  of  effusion  of 
blood,  or  any  open  cry  made,  and  such  shall  be  attached  by  four  or  six 
pledges,  if  he  may  be  found.  If  the  appeal  were  without  cry,  or  without 
any  manifest  effusion  of  blood,  two  pledges  shall  be  sufficient. 

Deodands  are  abolished  by  9  &  10  Vict.  c.  62. 

Coroners  may  inquire  of  wrecks  and  royal  fishes,  as  sturgeons,  whales, 
and  the  like.  (Staundf.  51 ;  Bract.  120  ;  Britt.  a.  42;  Jerv.  3rd  ed.  49.) 
And  by  stat.  4  Edw.  I.  st.  2,  s.  2,  concerning  wrecks  of  the  sea,  where- 
soever it  be  found,  if  any  lay  hands  on  it  he  shall  be  attached  by 
sufficient  pledges,  and  the  price  of  the  wreck  shall  be  valued  and  de- 
livered to  the  towns. 

But  according  to  Beg.  v.  Herford,  (3  H.  &  E.  115  ;  29  L.  J.  Q.  B. 
249,)  a  coroner  has  no  power  to  hold  an  inquest  to  ascertain  the 
origin  of  a  fire,  and  it  is  then  said  that  the  duties  of  the  office  of  coroner 
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in  holding  inquests  are  limited  to  cases  of  homicide  upon  view  of  the 
body  of  the  deceased,  and  for  this,  Lord  Coke  is  cited.  (2  Inst.  31  ; 
Hale,  P.  C,  Yol.  II.,  57,  and  Com.  Dig.  Officer  [G.  11].) 

Prohibition  will  issue  from  the  Court  of  Queen's  Bench  to  stay  a 
coroner  who  holds  an  inquest  upon  a  matter  beyond  his  jurisdiction. 
{Reg.  V.  Herford,  vbi  sup) 

Besides  his  judicial  place,  he  hath  also  an  authority  ministerial  as 
sheriff;  namely,  when  there  is  just  exception  taken  to  the  sheriff, 
judicial  process  shall  be  awarded  to  the  coroner,  for  the  execution  of 
the  King's  writs  ;  and  in  some  special  cases,  the  King's  original  writ 
shall  be  immediately  directed  to  him  ;  (4  Inst.  271 ;  see  Tidd,  9th  edit. ;) 
and  fees  were  allowed  him  for  such  services  by  7  &  8  Vict.  c.  92,  s.  22. 

As  to  his  duties  of  office  as  to  juries,  see  B.  v.  Dolby,  2  B.  c&  0.  104 ; 
3  D.  (S:  R.  Zn  ;  "  Jurors;'  Vol.  III. 

He  is  bound  to  be  present  in  the  county  court,  to  pronounce  judg- 
ment of  outlawry  upon  the  exigent,  after  quinto  exaetus  at  the  iifth 
court,  if  the  defendant  doth  not  appear.  ( Wood's  Inst.  b.  4,  c.  1 ; 
Watson's  Sheriff,  c.  8.) 

As  to'his  duty  in  returning  inquisitions  and  being  present  at  trials, 
see  ante,  1227. 

By  5  &  6  Will.  IV.  c.  76,  s.  63,  borough  coroners  appointed  under  that 
Act  shall  make  and  transmit  to  one  of  his  Majesty's  principal  secretaries 
of  state,  a  return  in  writing  according  to  such  form  as  the  said  secretary 
of  state  from  time  to  time  shall  direct  of  all  the  cases  in  which  he  may 
hav«  been  called  upon  to  hold  an  inquest  touching  the  cause  of  death 
of  any  person  during  the  year  ending  on  the  thirty-first  day  of  De- 
cember immediately  preceding. 

As  to  his  power  and  diaty  as  conservator  of  the  peace,  to  arrest,  and 
suppress  affrays,  &c.,  see  "  Arrest."  A  coroner  and  his  deputy  are 
privileged  from  arrest  while  on  his  way  to  hold  an  inquest.  {Ex  parte 
Deputy  Coroner  of  Middlesex,  30  L.  J.  Ex.  77  ;  &  H.  &  N.  501,  1.) 

It  would  appear  that  every  coroner  is  a  judge  of  a  court  of  record, 
and  words  used  by  him  in  addressing  the  jury  on  an  inquest  are  privi- 
leged, and  incapable  of  being  made  the  subject  of  an  action  of  slander. 
{Thomas  v.  Churton,  31  Z.  J.  Q.  B.  139.) 

We  have  already  seen  that  the  coroner  cannot  in  general  proceed  by 
deputy,  unless  empowered  by  statute,  ante,  1209. 

By  the  7  &  8  Vict.  c.  92,  sect.  18, "  In  all  cases  in  which  any  person  shall 
be  charged  by  any  coroner's  inquisition  with  the  commission  of  any  crime, 
and  shall  be  subsequently  put  upon  his  trial,  either  on  such  inquisition, 
or  in  pursuance  of  any  bill  of  indictment  found  for  the  same,  the  coroner 
before  whom  such  inquisition  shall  have  been  found  shall  be  wholly  in- 
competent to  act  as  an  attorney  in  prosecution  or  defence  of  such  person 
for  such  crime,  either  by  himself  or  his  partner,  (directly  or  indirectly,) 
and  that  in  all  cases  in  which  it  shall  appear  to  the  judge  before  whom 
such  person  shall  be  tried,  that  any  coroner  shall  have  so  acted  con- 
trary to  the  provision  and  intention  of  this  Act,  such  judge  shall 
impose  upon  every  coroner  so  offending  such  penalty,  not  exceeding 
50Z.,  as  the  said  judge  shall  in  his  discretion  think  fit." 
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IX.  i^ts  3Kemuneration. 

Anciently  the  coroner  had  no  fees  ;  (1  Com.  347 ;  3  Edw.  T.,  c.  10  ;)   Formerly  none, 
but  by  various  statutes,  authority  was  conferred  upon  coroners  to  take 
certain  fees  and  compensation  for  their  services  ;  but  now,  as  to  county 
coroners,  by  23  &  24  Vict.  c.  116,  s.  3,  from  and  after  the  31st  De- 
cember, 1860,  so  much  o'f  any  Act  as  provides  for  the  remuneration  of 
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county  coroners  by  fee3,mileage,  and  allowances,  ohall  be,  and  the  same 
is  hereby  repealed. 

Since  the  1st  of  January,  1861,  by  s.  4,  it  is  ■provided  that  "  There 
shall  be  paid  to  every  county  coroner  in  lieu  of  the  fees,  mileage,  and 
allowances  which,  if  this  Act  had  not  been  passed,  he  would  have  been 
entitled  to  receive,  such  an  annual  salary  as  shall  be  agreed  upon 
between  him  and  the  justices,  in  general  or  quarter  sessions  assembled, 
for  the  county  for  which  or  for  some  portion  of  which  such  coroner 
shall  act,  such  salary  in  the  case  of  any  person  holding  the  office  of 
county  coroner  at  the  time  of  the  passing  of  this  Act  not  being  less 
than  the  average  amount  of  the  fees,  mileage,  and  allowances  actually 
received  by  such  coroner  and  his  predecessors,  if  any,  for  the  five  years 
immediately  preceding  the  31st  Dec,  1859 ;  and  such  salary  shall  be 
paid  quarterly  to  such  coroner  by  the  treasurer  of  the  county  out  of 
the  county  rate  ;  and  whenever  from  death,  removal,  or  any  other  cause 
whatever,  any  county  coroner  shall  not  be  entitled  to  a  salary  for  the 
whole  of  a  quarter,  a  proportionate  part  of  the  salary  shall  be  paid  to 
him,  or  in  case  of  his  death,  to  his  personal  representatives  :  provided 
always,  that  in  case  any  such  justices  and  any  such  county  coroner  as 
aforesaid  shall  be  unable  to  agree  as  to  the  amount  of  the  salary  to  be 
paid  to  such  coroner,  it  shall  be  lawful  for  her  Majesty's  principal 
secretary  of  state  for  the  home  department,  and  he  is  required,  upon 
the  application  of  such  coroner,  to  fix  and  determine  the  amount  of 
such  salary,  having  regard  to  such  average  as  aforesaid,  also  the  average 
number  of  inquests  held  by  any  such  coroner  in  the  preceding  five  years 
as  aforesaid,  and  also  the  special  circumstances  of  each  case,  and  the 
general  scale  of  salai-ies  for  county  coroners  :  provided  also,  that  after  the 
lapse  of  every  successive  period  of  five  years,  it  shall  be  lawful  for  any 
such  justices  and  such  coroner  as  aforeisaid  to  revise,  and  thereby  increase 
or  diminish  any  such  salary,  having  regard  to  the  average  number  of 
inquests  held  by  any  such  coroner  in  the  five  years  immediately  pre- 
ceding, and  subject  in  case  of  their  disagreement  to  such  appeal  to  the 
home  secretary  as  before  mentioned :  provided  always,  that  nothing 
herein  contained  shall  in  any  manner  take  away,  alter,  or  deprive  any 
such  coroner  of  the  right  to  be  paid  out  of  the  county  rate  the  expenses 
and  disbursements  which  may  have  been  paid  or  made  by  him  on  the 
holding  of  any  inquest,  as  provided  by  the  Act,  1  Vict.  c.  68,  ante,  1217. 

By  5  &  6  Will.  IV.,  c.  76,  s.  62,  every  coroner  appointed  by  the  council  of 
a  borough,  having  a  separate  court  of  quarter  sessions,  under  that  section, 
"  For  every  inquisition  which  he  shall  duly  take  within  such  borough, 
shall  be  entitled  to  have  the  sum  of  twenty  shillings,  and  also  the  sum 
of  niuepence  for  every  mile  exceeding  two  miles  which  he  shall  be 
compelled  to  travel  from  his  usual  place  of  abode  to  take  such  inquisition, 
to  be  paid  by  the  treasurer  out  of  the  borough  fund  of  such  borough,  by 
order  of  the  court  of  quarter  sessions  for  such  borough." 

The  court  of  quarter  sessions  are  the  j  udges  of  whether  the  inquisition 
has  been  "  duly  taken  "  or  not,  and  it  has  a  discretion  as  to  whether  it 
will  allow  the  fee  of  the  coroner  or  not.  See  the  decisions  on  similar 
words  in  the  analogous  Act  of  25  Geo.  II.,  c.  29,  s.  1  ;  Reg.  v.  Justices 
of  Gloucestershire,  1  E.  <h  B.  805  ;  27  L.  J.  M.  O.lb;  Reg.  v.  Justices  of 
Carmarthenshire,  10  Q.  B.  796  ;  16  L.  J.  M.  0.  167  ;  R.  v.  Justices  of 
Kent,  11  East,  229. 

A  coroner  under  this  statute  is'  not  entitled  to  mileage  for  the  miles 
travelled  by  him  in  returning  to  his  usual  place  of  abode /rom  taking 
the  inquisition.  (See  R.  v.  Justices  of  Oxfordshire,  2  B.  &  A.  203.) 
So  he  is  allowed  only  for  every  mile  which  he  is  compelled  to  travel 
fi'om  the  usual  place  of  his  abode  to  take  the  inquisition.  Therefore, 
where  there  are  several  inquisitions  taken  at  the  same  place,  and  upon 
one  journey,  he  cannot  claim  mileage  for  his  travelling  expenses  for 
more  than  one  inquisition.  (See  R.  v.  Justices  of  Warwick,  5  B.  <k  C. 
430 ;  8R(bR.  147.) 
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Coroners  are  exempted  from  serving  offices  which  are  inconsistent 
with  the  duties  of  coroner,  and  are  privileged  from  being  summoned  on   Exempt  from 
juries.     (2  Boll.  Ahr.  632,  a.4.;  F.  N.  B.  167  ;  Jerv.  3rd  ed,  88.)  '"^'^''^■ 

They  are  privileged  from  arrest  while  in  the  execution  of  their  judi-   From  arress, 
cial  duties,  and  consequently  whilst  going  to,  being  at,  and  returning 
from  an  inquest.     (See  Jerv.  3rd  ed.  89.) 

So  also  when  engaged  in  summoning  a  jury  for  the  purpose  of  hold- 
ing an  inquest.  {Callaghan  v.  Twiss,  9  Ir.  Law  R.  422.)  The  privilege 
extends  to  a  deputy-coroner.  {Ex  parte  Beputy  Coroner  of  Middlesex, 
6  //.  S  N.  501 ;  30  L.  J.  Ex.  77.)      ^  ^    -^  •> 


XI.  I^is  ^unis^ment  foe  not  troins  W  Butg. 

Coroners  concealing  felonies,  or  not  doing  their  duty  through  favour 
of  the  misdoers,  shall  be  imprisoned  a  year,  and  fined  at  the  King's 
pleasure.     (3  Edw.  I.,  c.  9.) 

And  by  stat.  3  Hen.  VII.,  c.  1,  if  any  coroner  be  remiss,  and  make  not 
inquisition  upon  view  of  the  body  dead,  and  certify  the  same  to  the  gaol 
delivery,  he  shaM  forfeit  to  the  King  100«. 

A  coroner  may  be  fined  50Z.  for  acting  as  attorney  by  himself  or  his 
partner,  directly  or  indirectly,  in  the  prosecution  or  defence  of  any  per- 
son charged  with  any  crime  on  an  inquisition  taken  before  him  con- 
•  trary  to  7  &  8  Vict.  c.  92,  s.  18,  ante,  p.  1233. 

By  23  &  24  Vict.  c.  116,  s.  5,  "  If  any  coroner  shall  refuse  or  neglect 
to  hold  an  inquest  in  any  case  where  such  inquest  ought  to  be  held,  it 
shall  be  lawful  for  her  Majesty's  attorney-general  to  apply  to  the  Court 
of  Queen's  Bench,  or  during  vacation  to  a  judge  of  any  one  of  her 
Majesty's  superior  courts  of  law  at  "Westminster,  for  a  rule  calling  on 
such  coroner  to  show  cause  why  he  should  not  hold  such  inquest,  and  if 
after  due  service  of  such  rule  good  cause  shall  not  be  .shown  against  it, 
it  shall  be  lawful  for  the  judge  to  make  such  rule  absolute  with  or 
without  payment  of  costs  as  to  such  judge  shall  seem  meet,  and  the 
coroner  upon  being  served  with  such  rule  absolute  shall  obey  the  same, 
and  hold  such  inquest  upon  pain  of  being  liable  to  an  attachment  in 
case  of  refusal  or  neglect," 

By  sect.  6,  "  It  shall  be  lawful  for  the  Lord  Cliancellor,  if  he  shall 
think  fit,  to  remove  for  inability  or  misbehaviour  in  his  office,  any  such 
coroner  already  elected  or  appointed,  or  hereafter  to  be  elected  or  ap- 
pointed." 

And  by  stat.  25  Geo.  II.,  c.  29,  s.  6,  if  any  coroner,  not  appointed  by 
an  annual  election  or  nomination,  or  whose  office  is  not  annexed  to  any 
other  office,  shall  be  convicted  of  extortion  or  wilful  neglect  of  his 
duty,  or  misdemeanour  in  his  office,  the  court  before  whom  he  shall  be 
so  convicted  may  adjudge  him  to  be  removed  from  his  office  ;  and  there- 
upon, if  he  shall  have  been  elected  by  the  freeholders,  a  writ  shall  issue 
for  amoving  him,  and  electing  another  in  his  stead ;  and  if  he  hath 
been  appointed  by  the  lord  of  any  liberty  or  franchise,  or  in  any  other 
manner  than  by  the  freeholders,  the  person  entitled  to  nomination  shall, 
on  notice  of  such  judgment  of  amoval,  nominate  another  person  in  his 
stead. 

And  see  further  as  to  his  removal  from  office,  ante,  1206. 

This  statute  makes  it  imperative  to  issue  the  writ  in  certain  eases, 
but  does  not  affect  the  power  which  the  Lord  Chancellor  before  had. 
{Ex  parte  Parnell,  1  J.  &  W.  451.) 

If  a  coroner  do  not  return  the  depositions  and  recognizances  pur- 
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suant  to  atat.  7  Geo.  IV.,  c,  64,  ss.  4,  5,  ifmte,  1227),  tVie  court  may,  in 
a  summary  way,  set  such  fine  upon  him  as  they  shall  think  proper. 

In  one  case  a  coroner  was  discharged  from  his  oflSce,  and  fined  lOOZ., 
for  not  returning  an  inquisition  to  the  next  gaol  delivery,  but  sup- 
pressing it.     {Lord  BuckhursCs  case,  1  Keb.  280.) 

In  R.  V.  Coates  (cited  Diclc.  Jus.  515),  a  coroner  was  discharged  from 
oflBce  for  using  corrupt  influence  over  the  jury.  And  see  further  when 
he  may  be  removed,  ante,  1207. 

At  common  law  if  a  coroner  be  guilty  of  misconduct,  an  attachment 
{Andrews  v.  Sharp,  2  Bla.  Rep.  911 ;  B.  v.  PeoJcham,  id.  1218),  or  an  in- 
formation or  indictment  {R.  v.  Scory,  1  Leach,  43),  lies  against  him ;  as 
where  he  told  the  jury  that  a  verdict  of  felo  de  se  and  lunacy  were  the 
same.  {R.  v.  Wakefield,  1  Stra.  68,)  So  where  he  excluded  some  of  the 
jurors,  in  order  to  find  the  deceased  nan  compos.  (R.  v.  Stuheley,  12 
Mod.  493.)  In  R.  v.  Scory,  (1  Leach,  C.  L.  43,)  the  coroner  charged 
the  jury  to  find  the  prisoner  guilty  of  murder ;  they,  however,  re- 
turned a  verdict  of  accidental  death,  which  the  coroner  recorded,  but 
committed  the  prisoner  to  gaol  for  murder,  upon  which  the  Court  of 
King's  Bench  granted  a  rule  nisi  for  a  criminal  information  against 
the  coroner. 

If  a  coroner  take  an  inquisition  without  viewing  the  body,  he  is 
criminally  to  blame  ;  for  the  view  ascertains  the  cause  of  the  death, 
and  an  inquisition  can  be  taken  super  visum  corporis  only.  {Jerv. 
3rd  ed.  91.) 

In  3  Inst.  149,  it  is  stated  that  a  coroner  was  committed  to  prison, 
and  fined  40s,,  because  he  refused  to  view  a  body,  unless  he  was  paid, 
for  himself  Qs.  8d.,  and  for  his  clerk  2s.  But  if  the  body  has  been  so 
long  buried  that  no  information  can  be  obtained  from  the  view,  the 
coroner  will  not  be  justified  in  causing  it  to  be  disinterred  ;  and  if  he 
do  so,  it  would  seem  that  he  may  be  fined.  (iJ.  v.  Parier,  2  Lev.  140; 
Jerv.  3rd  ed.  91.) 

One  coroner  is  answerable,  civilly,  for  the  acts  of  his  co-coroner. 
{Naylor  v.  Sharply,  1  Mod.  198 ;  2  Mod.  23.)  But  no  criminal  respon- 
sibility can  attach  upon  one  who  is  constructively  only  a  participator  in 
the  abuse  ;  and  therefore  where  one  coroner  gave  to  another  a  general 
authority  to  act  in  his  name,  it  was  held  that  he  was  not  responsible, 
criminally,  for  an  abuse  of  that  authority,  committed  without  his  con- 
currence or  participation.  (Lord  Qoningshy  v.  Steed,  8  Mod.  193  ;  see  R.  v. 
Huggins,  Ld.  Raym.  1574;  2  Stra.  882  ;  Staundf.  53  a  ;  2  Hale,  59,) 

No  action  lies  against  a  coroner  for  any  act  done  by  him  when  acting 
judicially  and  within  the  scope  of  his  jurisdiction  ;  {Oarnett  v.  Ferrand, 

6  B.S  0.  611  ■,dD.&R.  657  ;  Floydv.  Barker,  12  Rep.  24 ;  Lutw.  395, 
1560 ;  Groenvelt  v.  Burwell,  1  Ld.  Raym.  454  ;  Hamond  v.  Howell, 
1  Mod.  184  ;  2  Mod.  218  ;)  nor  for  words  spoken  in  performing  the 
duties  of  his  office — at  all  events  unless  it  be  averred  that  they  were 
spoken  without  reasonable  and  probable  cause  ;  but  it  would  seem  that 
even  then  he  is  excused.  (Thomas  v.  Churton,  2  B.  <Sc  S.  475 ;  31 
L.  J.  Q.  B.  139.) 

The  ofHce  of  coroners  for  the  county  of  Durham  is  regulated  by  the 

7  WiU.  IV.  &  1  Vict.  c.  64. 


XII.  dForms  (a). 


Coroner's  Precept  to  Summon  a  Jury"(No,  1). 
Juror's  Oath  on  the  Coroner's  Inquest  (No.  2). 


(a)  See  agreat  variety  of  useful  and  valuable  Forms  collected  in  Mr.  Jervis's 
work  on  Coroners, 
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Witness's  Oath  (No.  3),  12.  Forms. 

Summons  for  Witness  (No.  4).  

Warrant  against  a  Witness  for  Contempt  of  Summons  (No.  5). 

Commitment  of  a  Witness  for  refusing  to  give  Evidence  (No.  6). 

Inquisition  of  Murder  (No.  7);  the  like,  against  Accessaries  (No.  8) ;  inqui- 
sition where  one  Hangs  himself  (No.  9) ;  the  like,  where  one  Drowns  him- 
self (No.  10)  ;  the  like,  on  one  Drowned  by  Accident  (No.  11) ;  the  like, 
■where  one  Dies  a  Natural  Death  (No.  12) ;  the  like,  on  one  who  dies  in 
Gaol  (No.  13) ;  the  like,  on  one  not  Compos  mentis  (No.  14);  the  like,  on 
one  for  Cutting  his  Throat  (No.  15)  ;  the  like,  for  Killing  another  in  his 
own  Defence  (No.  16);  the  like,  when  the  Murderer  is  unknown  (No.  17); 
the  like,  on  one  Killed  by  a  Collision  on  a  Railway  (No.  18). 

Kecognizance  of  Jurors  upon  an  Adjournment  (No.  19). 

Proclamation  of  Adjournment  (No.  20) ;  the  like  Proclamation  at  Adjourned 
Meeting  (No.  21). 

Oath  of  Officer  to  keep  the  Jury  until  they  are  agreed  in  their  Verdict 
(No.  22). 

Recognizance  to  Prosecute  (No.  23)  ;  the  like,  to  give  Evidence  (No.  24). 

Form  of  Recognizance  of  Bail  under  22  Vict.  c.  33  (No.  25). 

Warrant  to  Bury  after  a  View  (No.  26) ;  the  like,  to  Bury  a  Fdo  de  se  (No.27) ; 

the  like,  to  take  up  a  Body  Interred  (No.  28). 
Warrant  of  Apprehension  of  a  person  accused  by  a  Coroner's  Inquisition 

(No.  29). 

Commitment  thereon  (No.  30). 

Oertiora/ri  to  return  Inquisition  (No.  31). 

Return  thereto  (No.  32). 

Venire  Facias  to  amend  Inquisition  (No.  33). 

Inquisition  of  Treasure  Trove  (No.  34). 

Schedule  to  6  &  7  Will.  IV.  c.  89,  as  to  Expenses  of  Medical  Witnesses. 


ounty  of  I  y^  ^^^  Constable  of  in  the  said  county.  (!•)  Coroner's 

J  J  ,  .  precept  to  sum- 

BY  virtue  of  my  office,  these  are  m  her  Majesty's  name  to  require  and  command  mon  jury. 
you,  immediately  upon  sight  hereof,  to  summon  and  warn  twenty-four  good  and 
lawful    men  of  the  four  next  tovmships  to  in  the  said  county,  to  he 

and  appea/r  before  me,  A.  C,  gentlemam,  one  of  the  coroners  of  the  county  afore- 
said, at  aforesaid,  in  the  said  county,  on  the  day  of  , 
at  of  the  clock  in  the  noon,  then  and  there  to  inquire  of,  do  and 
execute  all  such  things  as  on  her  Majesty's  behalf  shall  be  lawfully  given  them  in 
charge,  touching  the  death  of  A.  D.  And  be  you  then  there  to  certify  what 
you  shall  have  done  in  the  premises,  and  further  to  do  and  execuie  what  in  bclmlf 
of  our  said  Lady  the  Queen  shall  be  then  and  there  enjoined  you.  Given  under 
my  hand  and  seal  the        day  of 

YOU  shall  diligently  inquire  and  true  presentment  make  on  the  behalf  of  our  (2.)  Juror's  oatli 
sovereign  Lady  the  Queen  hmo  and  in  what  manner  A .  D.  [or  "  a  person  «»-  ?"  the  corouer's ; 
knoum,"  as  the  case  is,]  here  lying  dead,  came  to  his  death :  and  of  suxh  other  '"^"^^  • 
matters  relating  to  the  same  as  shall  be  lawfully  required  of  you,  according  to  your 
evidence.    So  help  you  God. 

After  the  foreman  is  sworn,  the  rest  may  be  sworn,  three  or  four  together 
as  follows : 

/Such  oath  as  A.  F.,  the  foreman  of  this  inquest  hath  for  his  own  part  taken,  you 
and  every  of  you  shall  well  and  truly  observe  a/nd  keep  on  your  parts  respectively. 
So  help  you  God. 


TEE  evidence  which  you  shall  give  to  this  inquest,  on  the  behalf  of  our  (3.)  Wiiness'a 
sovereign  Lady  the  Queen,  touching  the  death  of  A.  D.,  shall  be  the  truth,  the  '""''• 
whole  truth,  and  nothing  but  the  truth.    So  help  you  God. 
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)  WBERBA8  I  am  credibly  informed  thai  you  can  r/!ve  evidence  on 

—. — -  to  wit   J  iehalf  of  our  sovereign  Ladij  the  Queen,  touchi-ng  the  death  of  R.  F., 

(4.)  Summons  for  noio  lying  dead  in  the  parish  of  ,  in  the  said  county  of  ;  These  are, 

witness.  therefore,  by  virtue  of  my  office,  in  her  Majesty's  name,  to  charge  and  command 

you,  personally  to  be  and  appear  before  me,  at  the  dwelling-house  of  , 

Icnown  by  the  sign  of  ,  in  the  said  parish  of  ,  at 

of  the  clock  in  the  noon,  on  the  day  of  instant, 

then  and  there  to  give  evidence  and  he  examined  on  her  Majesty's  behalf,  before 
me  and  my  inquest  touching  the  premises.  Hereof  fail  not,  as  you  wiU  answer  the 
contrary  at  your perril.     Oiien  under  my  hand  and  seal  this  day  of 


ToA.B.,  O.D.,i;c.&c. 


A.  C,  Col-oner,    (l.s.) 


(5.)  Warrant 
against  a  witness 
for  contempt  of 
summons. 


• 1  WSBREAS  t  have  received  credible  information  that  A.  S.,  af  the 

to  wit,  J  parish  of  ,  in  the  said  county  of  ,  surgeon,  can  give 

evidence  on  behalf  of  our  sovereign  Lady  the  Queen,  touching  the  death  of  R,  F., 
now  lying  dead  in  the  said  parish  of  ,  in  the  county  aforesaid  ;  and 

whereas  the  said  A,  B.  {having  been  duly  summoned  to  appear  and  to  give 
evidence  before  me  and  my  inquest  touching  the  premises,  at  the  time  and  'place  in 
the  said  summons  specified,  of  which  oath  hath  been  duly  jnade  before  me)  iiath 
refused  and  neglected  so  to  do,  to  the  great  hinderance  and  delay  of  justice  :  these 
are  thertfore,  by  virtue  -of  my  office,  in  her  Majesty's  na/me,  to  charge  and  com- 
mand you,  or  one  of  you,  tvithout  delay,  to  apprehend  and  bring  before  me,  one  of 
Tier  Majesty's  coroners  for  the  said  county,  now  sitting  at  tlie  pansh  aforesaid,  by 
virtue  of  my  said  office,  the  body  of  the  said  A.  B.,  that  he  may  be  dealt  with 
according  to  law  :  and  for  your  so  doing  this  is  your  warrant.  Given  under  my 
hand  and  seal  this  day  of  ■        ,  etc. 

A.  C,  Coroner,    (l.s.) 
To  all  constables,  headhoroughs,  and  other  her  Majesty's 
officers  of  the  peace  in  and  for  the  county  of  , 

and  also  to  E.  F.  my  special  officer. 


(6.)  Commitmeut 
of  a  witness  for 
refusing  to  give 
evidence. 


)   WHEREAS  I  heretofore  issued  my  luratiwns  under  my  hand,  directed 

to  ivit.  \  to  A.  B,  requiring  his  personal  appearance  before  me,  then  and  now  one 
of  her  Majesty's  coroners  for  the  said  county  of  ,  at  the  time  and  place 

therein  mentioned,  to  give  evidence  and  be  examined  on  her  Majesty's  behalf  touch- 
ing the  death  of  R.  F.,  then  and  there  lying  dead  ;  of  the  personal  service  of  which 
said  summons  oath  hath  been  duly  made  before  me  ;  and  whereas  the  said  A .  B. 
having  neglected  and  refused  to  appear,  pursuant  to  the  contents  of  the  said  sum- 
mons, I  thereupon  afterwa/rds  issued  my  warrant,  under  my  hand  and  seal,  in 
order  that  the  said  A.  B.  by  virtue  thereof  might  be  apprehended  and  brought 
before  me,  to  answer  the  premises;  and  whereas  the  said  A.  B.,  in  pursuance 
thereof,  hath  been  apprehended  and  brought  before  me,  now  duly  sitting  by  virtue 
of  my  office,  and  hath  been  duly  required  to  give  evidence  and  be  examined  before 
me  and  my  inquest,  on  her  Majesty's  behalf,  touching  the  death  of  the  said  R.  F.  ; 
yet  tlie  said  A.  B.,  notwithstanding  hath  wilfully  and  absolutely  refused,  and  still 
doth  wilfully  and  absolutely  refuse,  to  give  evidence  and  be  examined  touching  the 
premises,  or  to  give  sufficient  reason  for  his  refusal,  in  wilful  and  open  violation 
and  delay  of  justice  :  these  are,  therefore,  by  virtue  of  my  office,  in  her  Majesty's 
imme,  to  charge  and  command  you,  or  one  of  you,  the  said  constables,  head- 
boroughs,  and  others  her  Majesty's  officers  of  the  peace,  in  and  for  the  said  county 
of  ^        ,  forthioith  to  convey  the  body  of  the  said  A.  B.to  the  gaol  of 

,  in  the  said  county,  and  safely  to  deliver  the  same  to  tjie  Tceeper  of  the 
said  prison  there  j  and  these  are  Ukewise,  by  virtue  of  my  said  office,  in  her  Ma- 
jesty's name,  to  will  and  require  you,  the  said  keeper,  to  receive  the  body  of  the  said 
A .  B.  into  your  custody,  and  him  safely  to  keep  in  the  prison  until  he  shall  con- 
sent to  give  his  evidence  and  he  examined  before  me  and  my  inquest,  on  her 
Majesty's  behalf,  touching  the  death  of  the  said  R.  F.,  or  until  he  shall  be  frmn 
thence  discha/rged  by  due  course  of  law.    And  for  yowi'  so  doing,  this  is  your 


s.  XU.J  doroner.  1239 

loarrant.     Given  wider  my  hand  and  seal  this  day  of  ,      12.  Forms. 

A.  D.  .  

A.  0.,  Coroner,    (h.s. 
To  the  constahles,  headborouffhs,  and  others  her  Majesty's 
officers  of  the  peace  in  and  for  the  said  county  of  , 

and  also  to  the  keeper  of  the  prison  at  j  in  the 

said  county. 


County  of  \  AN  inquisition  indented,  taken  at  ,  m  the  county  of   V)  Inquisition  of 

—  i  ,,,  afo.-esaid,tU  day  of  ,  ^''^  ^'-    Zmontw. 

yecur  of  the  reign  of  ,  before  me,  A.  C,  gentleman  one  of 

the  coroners  of  our  Lady  the  Queen  for  the  county  aforesaid,  upon  the  view  of  the 
body  of  A.  D.,  them,  and  there,  and  within  the  jurisdiction  of  the  said  coroner, 
lying  dead,  upon  the  oaths  of  A.  B.,  C.  D.,  E.  F.,  &c.,  good  and  lawful  men  of 
aforesaid  and  of  three  other  of  tJie  next  towns,  to  wit,  K.,  L.,  and  M., 
in  the  said  cownty,  who  being  now  here  sworn  and  charged  to  inqui/i-e  on  the  part 
of  our  said  Lady  the  Queen  when,  where,  how,  and  after  wJiat  mcmner,  the  said 
A.  D.  came  to  his  death,  do  say,  upon  their  oath,  that  one  A.  M.,  late  of 
■  aforesaid,*  gentle7nan,  on  the  day  of  ,  in  the 

year  of  aforesaid,  at  the  [first]  hour  in  the  night  of  the 

same  day,  with  force  and  arm^s,  at  ,  in  the  county  aforesaid,  in  and 

upon  the  aforesaid  A.  D.,  then  and  there  being  in  the  peace  of  God  and,  of  the 
said  Lady  the  Queen,  feloniously,  voluntarily,  and  of  his  malice  aforethought, 
made  an  assaultf ;  and  that  the  aforesaid  A .  M.  then  and  there,  luith  a  certain 
sword  made  of  iron  and  steel,  which  he  the  said  A .  M.  then  and  there  held  in  his 
right  hamd,  the  aforesaid  A.  D.  in  and  upon  the  left  part  of  the  belly  of  the  said 
A.  D:,  a  little  above  the  navel  of  the  said  A.  D.,  tlien  and  there  violently,  feloni- 
ously, voluntarily,  and  of  his  malice  aforethought,  struck  and  pierced,  and  gave 
to  the  said  A .  D.  then  and  there  with  the  sword  aforesaid,  in  and  upon  the  afore- 
said left  part  of  the  belly  of  the  said  A.  D.,  a  little  above  the  navel  of  the  said 
A.  D.,  one  mortal  wound  of  the  breadth  of  half  an  inch,  and  of  the  depth  of 
three  inches,  of  which  said  mortal  wound  the  aforesaid  A.  D.  then  and  there 
instantly  died;  and  so  the  said  A.  M.  then  and  there  feloniously  killed  and  mur- 
dered the  said  A.  D.  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity.  And  moreover,  <tc.  [conclude  from  these  words  in  the  next  form, 
m,utatis  mutandis]. 

Or  this  :  By  statute. 

[Proceed  aa  in  the  abore  form  to  the  asterisk,  and  then  thus]  :  On  the 
day  of  ,  in  the  yea/r  of  aforesaid,  at  ,  in  tlie  parish 

of  ,  in  the  said  county,  did  feloniously,  wilfully,  and  of  his  malice 

aforethought,  Mil  and  murder  the  said  A.  D.,  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity.    [See  24  &  25  Vict.  u.  100,  a.  6.] 


[Proceed  aa  in  the  ahove  form  to  the  conclusion  of  the  words  croim  and   (8.)  Tlielike, 
dignity,  and  then  thus]  ;  And  the  said  jurors  further  say  upon  their  oath  afm-e-   "^i'™!\h™fart" 
said,  that  A.  A.,  of  ,  [yeoman],  and  B.  A.,  of  ,  [yeoman], 

were  feloniously  present  with  drawn  swords  at  the  time  of  the  felony  and  murder 
aforesaid,  in  form  aforesaid  committed,  that  is  to  say,  on  the  said  day 

of  ,  in  the  year  aforesaid,  at  aforesaid,  in  the 

county  aforesaid,  at  the  [first]  hour  in  the  night  of  the  same  day,  then  and  there 
comforting,  abetting,  and  aiding  the  said  A.  M.  to  do  and  commit  the  felony 
cmd  m/wrder  aforesaid  in  manner  aforesaid,  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 

And  moreover  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  fJic 
said  A.  M.  \_A.  A.,  am,d  B.  A.]  had  not  [nor  any  of  them  had]  nor  as  yet  [haic 
or]  hath  any  goods  or  chattels,  lands  or  tenements  within  the  county  aforesaid  or 
elsewhere,  to  tlie  knowledge  of  the  said  jurors  ;  [or  and  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  say,  that  the  said  A.  B.,  at  the  time  of  the  doing  and  co::y 
mitUng  of  the  felony  and  murder  aforesaid,  had  goods  and  chattels  contained  in 
the  inventory  to  this  inquisition  annexed,  which  remain  in  the  custody  of  B.  C.~\ . 
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12.  FoTMS,      ■  In  witness  wTiereof,  as  well  tJie  aforesaid  coroner  as  the  jurors  aforesaM,  have  to 
this  inquisition  put  their  seals  on  the  day  and,  yea/r,  and  at  the  place  first  above- 
mentioned  A.  B. 

CD. 
A.  0.,  Coroner.  E.  F.,  (be,  jurors. 

Or  for  another  form  under  24  &  25  Viot.  c.  100,  s,  6,  see  ante,  tit.  "Acces- 
sary." 


(9.)  Inquisition  at 
common  law 
where  one  hangs 
himeelf. 


[As  in  the  form  (No.  7.)  to  the  asterisk,  and  then  thus]  :  Not  JiaviMff  God 
before  his  eyes,  but  being  seduced  and  moved  by  the  instigation  of  the  devil,  at 
aforesaid,  in  a  certain  {^ivood']  at  aforesaid,  standing  and 

being,  the  said  A .  D.  being  then  and  there  alone,  with  a  certain  hempen  cord, 
which  he  then  and  tjiere  had  and  lield  in  his  hands,  and  one  end  thereof  then  a/nd 
there  putahout  his  neck,  and  the  other  end  thereof  tied  about  a  [bough']  of  a  certam 
[oak  tree],  himself  then  and  there  with  the  [cord]  aforesaid  voluntwrily  andfdoni- 
ously,  and  of  his  maUce  aforethought,  hanged  and  suffocated :  and  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  say,  thai  the  said  A .  D.  then  a/nd  there  im 
manner  and  form  aforesoAd,  as  afdon,  of  himself  feloniously,  voluntarily  and  of 
his  malice  aforethought,  himself  killed,  strangled,  and  murdered;  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

In  witness,  (&c,  [conclude  as  in  (So  8.)  from  these  words]. 


(10.)  Inquisition 
where  one  drowns 
himself. 


AT  aforesaid,  in  the  county  aforesaid,  then  and  there  being  alone  in 

a  common  [river]  there  called  ,  himself  voluntarily  and  feloniously 

drowned  ;  and  so  the  jurors  aforesaid  upon-  their  oath  aforesaid  say,  that  the 
aforesaid  A.  D.  in  manner  and  form  afoi'esaid,  then  and  there  himself  volun- 
tarily and  feloniously  as  a  felon,  of  himself,  killed  and  murdered ;  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity.  In  witness,  &c,  [as  in 
form  (No.  8)]. 


(11.)  Inquisition 
on  one  drowned 
by  accident.  " 


THA  T  the  said  A.  D.,  on  the  day  of  ,  in  the  year  afore- 

said, at  the  parish  and  in  the  county  aforesaid,  going  into  the  river 
there  to  batlie  himself,  it  so  happened  that  accidentally,  casually,  and  by  mis- 
fortune he  the  said  A .  .D.  was  in  the  watei'  of  the  said  river  then  and  there  sufo- 
cated  and  drowned,  of  which  said  suffocation  amd  d/rowning  he  the  said  A.  D. 
then  and  there  instantly  died  ;  and  so  the  jurors  aforesaid  do  say  that  the  said 
A.  D ,  in  manner  and  by  the  means  aforesaid  acddentaUy,  casually,  and  by  misfor- 
tune came  to  his  death,  and  not  otherwise.    In  witness,  <^c.  [as  in  form  (No.  8)]. 


(12.)  Inquisition 
where  one  dies  a 
natural  death. 


THA  T  the  said  A .  D.,  on  the  day  of  ,  in  the  year  afore- 

said, at  the  parish  and  in  the  county  aforesaid,  to  wit,  in  a  certain  place  called 
,  was  found  dead  ;  that  he  had  no  marks  of  violence  appearing  on  his 
body,  and  died  by  the  visitation  of  Qod  in  a  natural  way,  and  not  otherwise.    In 
witness,  tSic.  [as  in  form  (No.  8)]. 


(13.)  Inquisition 
upon  one  who 
dies  in  a  gaol. 


THA  T  the  aforesaid  A .  D.,  on  the  day  of  the  taking  of  this  inquisition, 
being  a  prisoner  in  the  gaol  at  ,  in  the  county  aforesaid,  then  and 

there  died  of  the  visitation  of  God,  and  then  and  there  in  manner  and  form 
aforesaid  came  to  his  death,  and  not  otherwise.  In  witness,  &c,  fas  in  form 
(No.  8)]. 


(14.)  Inquisition        THAT  the  aforesaid  A .  D.,  on  the  day  and  ; 
on  one  non  com-     ^{g  death,  to  wit,  from  the  day  of 

pos  mentis. 


•  aforesaid,  and  at  the  time  of 
"  ,to  the  time  of  his  death, 
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and  at  the  time  of  his  death  aforesaid,  was  a  Umatic  amd  a  pa'son  of  insane     12.  Forms. 

mind :  and  that  the  said  A,  D.  being  a  lunatic  and  a  person  of  insane  mind   

as  (/foresaid,  did  on  the  day  of  come  along  to  a  certain  [riverl 

called  ,  in  the  said  county,  and  did  then  and  there  cast  himself  into  the 

said  [o'iver],  and  drowned  himsdf  in  the  water  of  the  said  [river\  ;  amd  so  the 
jurors  aforesaid  upon  their  oath  aforesaid  say,  that  the  aforesaid  A.  D.,  from  the 
cause  aforesaid  in  manner  and  form  aforesaid  came  to  his  death,  and  not  other- 
ivise.    In  witness,  &c.  [as  in  form  (No.  8)]. 


[Asmtlieforiii,  «.m«e,  ]239(]Sro.7,)  tothet,  and  then  thus] :  And  that  the  afore^   (IS-)  Iniinisition 
said  A.  D.  then  and  there  with  a  certain  [knife']  which  he  the  said  A.  D.  tlien  and   ^  one  foTcatUne 
there  held  in  his  {righf]  hamd,  himself  upon  his  throat  then  and  there  feloniously,    tis  throat. 
voluntarily,  and  of  his  nmlice  aforethought  did  st/i-ilce,  and  gave  to  himself  then 
and  there  with  the  {knife"]  aforesaid  upon  his  throat  aforesaid,  one  mortcd  wound 
of  the  hreadih  of  [four  inches],  and  the  depth  of  [one  inch],  of  which  said  mortal 
wound  the  said  A.  D.,  at  aforesaid,  in  the  county  aforesoM,  lamguished, 

and  languishing,  lived  from  the  said  day  of  ,  in  the 

yea/r  aforesaid,  to  the  day  of,  ,  and  that  the 

said  A.  D.,  on  the  day  of  (foresaid,  in  the  year 

aforesaid,  at  aforesaid,  in  the  county  aforesaid,  of  that  mortal  wound 

died ;  and  so  the  jurors  aforesaid,  &c.  [as  in  form  (No.  9)]. 


own  defence. 


[As  in  the  form,  ante  1239,  (N'o.  7)  to  the  t,  and  then  thus]:  Aitdhim  the  said   (16.)  For  killing 
A.  K.  did  then  and  there  endeavow  to  heat  amd  kill  by  continuing  the  assault  ^^^^%}^^^^ 
aforesaid,  from  the  house  of  one  W.  H.,  in  aforesa/idy  to  a  certain   ""'" 

place  called  ,  in  the  county  aforesaid,  and  tJie  sa/id  A.  K.,  seeing  that 

the  said  A.  D.  was  so  maliciously  disposed,  to  a  certain  wall  im  the  said  place 
called  did  flee,  and  from  thence  for  fear  of  death  could  not  escape, 

and  so  the  said  A.  K.  himself  in  preservation  of  his  life  against  the  said  A.  D. 
continued  to  defend,  and  in  his  own  defence  him,  the  said  A .  K.  upon  the  [right] 
part  of  the  [breast]  of  him  the  said  A.  D.  with  a  certain  [s/word^  which  the  said 
A .  K.  then  amd  there  held  in  his  [right]  hand,  did  strike,  and  then  and  there 
giving  to  the  said  A .  M.  one  tnortal  wound  of  the  breadth  of  [one]  inch  amd  of 
the  depth  of  [three]  inches,  of  which  said  mm'tal  wound  the  said  A.  B.,  at 
aforesaid,  in  the  county  aforesaid,  languished,  and  languishing, 
lived  from  the  said  day  of  ,  to  the  day  of 

from  thence  'next  ensuing,  and  that  the  said  A.  D.,  on  the  said 
day  of  in  the  year  aforesaid,  at 

aforesaid  in  the  said  county,  of  that  mortal  wound  died  ;  and  so  the  said  A .  K. 
did  then  and  there  kill  him  the  said  A.  D.in  his  own  defence. 


[The  same  as  before,  only  say,  that  a  certain  person  nnknovm,  &c.,  and  add] :   (if.)  inqnisitloa 
And  the  said  juroi-s  upon  their  oath  aforesaid  further  say,  that  the  said  person  Jjj,^^^;*^^"^ 
unknown,  after  he  had  committed  the  said  felony  andmurder  in  manner  aforesaid,     °'"""""™  """" 
did  flee  a/may ;  against  the  peace  of  our  said  Lady  the  Queen,  her  crovjn  and 
dignity.     In  witness,  (Sic.  [as  in  form  (No.  8)]. 


dererisunknovm. 


County  of     )      AN'  inquisition  indented  taken  for  owr  sovereign  Lady  the   (18-).  Coroner's 

,  to  wit. )  Queen,  at  the  within  the  said  county,  and  within  the  ^,f  the  death 

jurisdiction  of  the  coroner  of  the  said  county,  on  the  day  of  _  ,    being  occasiuued 

in  the  year  of  the  reign  of  our  sovereign  Lady  the  now  Queen  Victoria,   ty  a  coUisioa  on  a 

Je/orc Esq.,  coroner  of  our  said  Lady  the  Queen  for  the  said  county,  on  ™""'^3'- 

view  of  the  body  of  A .  D.,  then  and  there,  and  within  the  jurisdiction^  of  the 
coroner  of  the  said  cotmty  lying  dead,  upon  the  oath  of  ,  (the  jurors,) 

good  and  la/wful  men  of  the  said  county  within  the  jwrisdiction  aforesaid,  duly 
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chosen,  and  wlio  tJien  and  there  upon  the  view  of  the  body  of  the  said  A.  X>.,  so 
then  and  there  teing  loithin  the  jurisdiction  aforesaid  dvly  sworn  and  cha/rged  to 
inquire  for  owr  said  Lady  the  Queen,  when,  hmo,  and,  by  lohat  means  the  said 
A .  D.  came  to  his  death,  do  upon  their  oath  say  that  on  the  day  of 

,  in  the  yea/r  aforesaid,  in  the  parish  of  ,  in  the  county  of 

,  a  certain  locomotive  railway  steam-engine  on  which  the  said  A.  D, 
then  and  there  was,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  to 
which  said  locomotive  railwa/y  steam-engine  then  and  there  was  {to  mt,)  at 
the  pa/rish  aforesaid,  in  the  county  aforesaid  was  attached  a  certain  carriage 
called  a  tender,  and  divers,  to  wit,  ten  rail/way  carriages,  was  with  the  said  tender 
and  railway  carriages  then  and  there,  to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  passing  along  a  certain  line  of  railway,  caUed  the  .And 

the  ju/rors  aforesaid,  upon  their  oath  aforesaid,  furtJier  say  that  the  said  A.  D.  so 
then  and  there,  to  wit,  on  the  da-j  and  year  last  aforesaid,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  being  upon  the  said  locomotive  railway  steam-engine  as 
aforesaid,  and  the  said  tender  arid  carriages  so  being  tJien  and  there,  to  wit,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  attached  as  aforesaid,  and  the  said  loco- 
motive railway  steams-engine,  with  the  said  tender  and  cari'iages  attached  as  afore- 
said, then  and  there,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  afore- 
saidin  the  county  aforesaid,  moving  and  passing  along  the  said  line  of  railway,  it 
so  happened  that  the  said  locomotive  railway  steam-engine  upon  which  the  said 
A.D.  then  and  there  u;as,  as  aforesaid,  accidentally,  casually  and  ly  misfortune,  with 
great  force  and  violence,  then  and  there,  ran  against  and  struclc  a  certain  other 
railway  carriage  then  and  there  being  in  and  upon  the  said  railway,  by  means  of 
which  said  running  against  and  striking  the  said  railway  carriage  last-mentioned 
the  said  A .  D.  was  then  and  there  acddentally,  casually  and  by  misfortune,  forced 
and  throitin  from  out  of  and  ojf  the  said  locomotive  railivay  stea/m-engvne,  upon 
and  against  the  said  tender  so  attached  to  the  said  locomoti/ve  railway  steam-engine 
as  aforesaid,  and  the  said  A.  D.  thereby  then  and  there,  by  being  so  thrown  amd 
forced  from-  out  of  and  off  ilie  said  locomotive  railway  steam-engine,  upon  and 
against  the  said  tender  as  aforesaid,  then  and  there,  to  wit,  at  the  parish  afore- 
said, in  the  county  aforesaid,  did  receive  divers  m/irtal  wounds,  bruises,  fractures, 
and  contusions  on  the  belly  and  other  parts  of  the  body  of  him  the  said  A.  D,,  of 
which  said  mortal  wounds,  bruises,  fractures,  and  contusions  the  said  A.  JD, 
then  and  there,  to  loit,  on  the  day  and  year  last  aforesaid,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  died.  And  so  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  say  that  tJie  said  A.  D.,  in  tlie  manner  and  by  the  means  aforesaid,  and 
at  the  time  and  place  last  aforesaid,  accidentally,  casually,  and  by  misfortune, 
came  to  his  death,  and  not  otherwise.  In  witness  whereof  as  well,  I  the  said 
coroner,  as  the  jurors  aforesaid,  have  hereunto  severally  set  our  hands  and  seals  the 
day  and  year  first  above  written, 

,  Coroner,  (l.s.) 

A.  B.  (L.S.)        0.  D.  (L.g.)  <t-c.,  &c. 


(ID.)  Recogni- 
zance of  jurors 
upon  an  adjourn- 
ment. 


YOV acknowledge  yourselves  severally  to  owe  to  our  sovereign  Lady  (lie  Queen 
the  sum  of  ten  pounds,  to  be  levied  upon  your  goods  and  chattels,  lands  and  tene- 
ments, for  her  Majesty's  use,  upon  condition  that  if  you,  and  each  of  you  do  per- 
sonally appear  here  again  [or  at  an  adjourned  place]  ore  next,  being 
the  day  of  instant,  at  ten  of  the  clocTc  in  the  forenoon  pre: 
cisely,  then  arid  there  to  make  further  inquiry  on  behalf  of  our  said  soiierdgn 
Lady  the  Queen,  touching  the  death  of  the  said  B.  P.,  of  whose  body  you  have 
had  the  view :  then  this  recognizance  to  be  void,  or  else  to  remain  in  full  force. 
Are  you  content  I 


(20.)  Prochma^ 
tioh  of  adjourn- 
ment. 


ALL  mannei'  of  persons  who  have  anything  more  to  do  at  this  court  before 

the  Queen's  coroner  for  this  county,  may  depart  home  at  this  time,  and  give  their 

attendance  here  again  [or  at  the  adjourned  place]  ore  next,  being  the 

day  of  instant,  at  ten  of  the  clock  in  the  forenoon  precisely. 

God  save  the  Queen, 


(21.)  Trodama-         ALL  manntr  of  persons  who  have  anything  more  to  do  at  this  court  before 
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ilie  Queen's  coroner  for  this  covntij,  on  this  inquest  now  to  he  taken,  and  adjourned  12.  Forms. 

over  to  this  time  and  place,  draw  near  and  give  your  attendance  ;  and  you,  gentle-  

men   of  the  jury,  who  have  heen  impanneUed  and  sworn  upon  this  inquest  to  tiou  at  adjonnied 

inquire  touching  the  death  of  R.  F.  severally  answer  to  your  names,  and  save  your  ""eeting.. 
recognizances. 


YOU  shall  well  and  truly  leeep  thejwry  upon  this  inquiry,  without  meat,  drinlc  (22.)  Oath  of 

or  fire  ;  you  shall  not  suffer  any  person  to  speak  to  thevi  nor  you  yourself,  unless  officer  to  keep 

it  be  to  ask  them  if  they  Jume  agreed  on  their  verdict,  until  they  shall  he  agreed.   So  t^^y  are  aereed 

help  you  God.  in  their  verdict. 


BE  it  rememhered,  thai  on  the  day  of  ,  in  the    (23.)  Eecognl- 

to  wit.        J  year  of  the  reign  of  our  sovereign  Lady  the  now  Queen    zance  to  proae- 

Victoria,  A.  S.,  of  the  parish  of  C,  in  the  county  of  ,  [baker,]  C.  O.,    ™'°'  *"• 

oftlie  same  place,  \yictualler,'\  S.F.,  of  the  same  place,  llaiourer,']  [and  so  insert 
the  names  of  all  bound  over,]  do  severally  acknowledge  to  owe  to  our  sovereign 
Lady  the  Queen  the  sum  of  forty  pounds  of  lawful  money  of  Great  Britain, 
to  he  levied  on  their  several  goods  and  chattels,  land  and  tenements,  by  way  of 
recognizance,  to  her  Majesty's  use,  in  case  default  shall  he  made  in  the  conditions 
following : — 

The  condition  of  this  recognizance  is  such  that  if  the  above  bounden 
do  severally  personally  appear  at  the  ,  to  be  Jiolden  ,  in  and 

for  the  county  of  ,  and  the  said  A .  B.  shall  then  and  there  prefer  or 

cause  to  be  preferred  to  the  grand  jury  a  bill  of  indictment  against  0.  H.,  late  of 
the  parish  of  ,  in  the  county  of  ,  [labourer,']  and  now  in 

custody  for  the  wilful  murder  of  R,  F.,  late  the  wife  of  the  said  E.  F.,  and  that 
the  said  A.  £.,  C.  G.,  and  E.  F.,  do  then  and  there  severally  personally  appear  to 
give  evidence  on  such  hill  of  indictment  to  the  said  grand  jury  ;  and  in  case  the 
said  hill  of  indictment  shall  be  returned  by  the  grand  jury  a  true  hill,  that  then 
they,  the  said  A.  B.,  0.  G.,  and  E.  F.,  do  severally  personally  appear  at  the  next 

to  he  holden  for  the  said  county  of  ,  and  the  said  A .  B. 

shall  then  and  there  prosecute,  or  cause  to  he  prosecuted,  the  said  G.  H,  on  such 
indictment;  and  the  said  A,  B.,  C.  0.,  and  E.  F.,  do  then  and  tJiere  severally 
give  evidence  to  the  jury,  that  shall  pass  on  tJie  trial  of  the  said  G.  H.  touching 
the  premises ;  and  in  case  the  said  biU  of  indictment  shaU  he  returned  by  the 
grand  jury  not  found,  that  then  they  do  severally  personally  appea/r  at  the  said 

to  he  then  and  there  holden  for  tlie  said  county,  and  then  and  there 
proseeute  and  give  evidence  to  the  jury  that  shall  pass  on  the  trial  of  the  said 
G.  H.  upon  an  in,guisition  taken  before  me,  otic  of  her  Majesty's  coroners  for  the 
said  county  of  ,  on  the  view  of  the  body  of  the  said  R.  F,  late  the  wife 

of  the  said  E.  F.,  and  not  depart  the  court  without  leave  ;  then  this  recognizance  to 
be  void,  otherwise  to  remain  in  full  force. 

Taken  and  achiozoledged  this  day  of,  t&c,  before  me, 

A.O.,  Coroner. 


BE  it  rememhered,  [as  in  the  form  (No.  23),]  /.  P.,  of  the  parish  of  (24.)  Eedognl- 
to  wit.    i  ,  in  the  county  of  ,  [blacksmith,]  T.  P.,  of  the   zance  to  give 

same  plaice,  [victualler,]  J.  R.,,  of  the  same  place,  [whitesmith,]  the  husband  of  evidence. 
S.  R. ;  J.  B.,  of  the  same  place,  [haberdaslier,]  the  tnainpernor  of  J,  J.,  Ms 
apprentice,  an  infant;  J.  S.,  of  the  same -place,  [sword-cutler,'\  the  mainpernor 
of  G.  S.,  his  son,  an  infant ;  do  severally  acknowledge  to  owe  our  sovereign  Lady 
the  now  Queen  the  sum  of  forty  pounds  of  lawful  money  of  Great  Britain,  to  be 
levied  on  their  several  goods  and  cJtattels,  lands  and  tenements,  by  way  of  recogni- 
zance, to  her  Majesty's  use,  in  case  default  shall  he  made  in  the  condition  follow- 
ing;  and  Susam,  the  wife.of  J.  P.,  of  the  same  place,  [laiourer,]  on  pain  of  im- 
prisonment, in  case  she  shall  make  default  in  such  condition : — 

T/ie  condition  of  this  recognizance  is  such,  that  if  the  above-hounden  J.  P., 
T.  P.,  S.  R.,  the  wife  of  the  said  J.  B.,  J.  J.,  G.  8.,  and  S.  P.,  do  severally 
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personally  appear  at  the  next  ,  to  le  holden  at  ,  in  and  for 

the  county  of  ,  and  then  and  there  give  evidence  on  a  hiU  of  indictment 

to  be  preferred  to  the  grand  jwry  against  C.  Z>.,  now  at  Ja/rge,  for  the  wilful 
murder  of  Sarah,  Jiis  wife  ;  and  in  case  the  said  bUl  of  indictment  shall  he 
returned  by  the  grand  jury  a  true  bill,  then  that  they  do  severally  personally 
appear  at  the  session  of  gaol  delivery,  to  be  holden  for  the  said  county  of 
next  after  tlie  apprehending  or  swrremler  of  the  said  0.  D.,  and  then  and  there 
severally  give  evidence  to  the  grand  jwry,  that  shall  pass  on  the  trial  of  the  said 
C.  D.  touching  the  premises ;  a/ad  in  case  the  said  bill  of  indictment  shall  be 
returned  by  the  grand  jwry  not  found,  that  then  they  do  severally  personally 
appear  at  such  sessions  of  gaol  delivery  to  be  then  ami  there  holden  for  the  said 
county,  and  then  and  there  give  evidence  to  the  jury  that  shall  pass  on  the  trial  of 
the  said  O.  D.  upon  a/n  inquisition  taken  before  me,  one  of  her  Majesty's  coroners 
for  the  said  county  of  ,  on  view  of  the  body  of  the  said  S.  I).,  and  not 

depart  the  court  without  leave,  then  this  recognisance  to  be  void,  otherwise  to  be 
add  remain  in  fuU  force. 

Taken  and  acknowledged  this  day  of,  &c.,  before  me, 

A.  0.,  Coroner. 


(25.)  Form  of 
recognisance  of 
bail,  under  22 
Vict.  0.  S3. 


BE  it  remembered,  that  on  the  day  of  ,  in  the  year  of  our 

Lord  ,  A.  B.,  of  ,  [labowrer,']  L.  M.,  of  , 

\grocer,'\  andN.  0.,  of  ,  [butcher,']  personally  came  before  mc,  om  of 

her  Majesty's  coroners  for  the  [county]  of  ,  and  severally  acknowledged 

themselves  to  ovx  to  our  Lady  the  Queen  the  several  sums  following ;  that  is  to  say, 
the  said  A.  B.  the  sum  of  ,  and  the  said  L.  M.  and  N.  0.  the  mm  of 

each,  of  good  and  la/wfvl  money  of  Great  Britain,  to  be  made  a/nd 
levied  of  tlieir  goods  and  chattels,  lands  and  tenements  respectively,  to  the  use  of 
our  said  Lady  the  Queen,  her  heirs  and  successors,  if  the  said  A.  B.  fail  in  the 
condition  endorsed. 

Taken  and  acknowledged  the  day  a/nd  year  first  above-mentioned,  at  , 

before  me, 

J.S., 
Coroner  for  the  [county]  of 

Condition  endorsed. 
Tutu  condition  of  the  within-written  recognizance  is  such,  that  whereas  a 
verdict  of  manslaughter  has  been  found  against  the  said  A.  B.  by  a  jury  on- 
panelled  to  inguire  how  and  by  what  means  came  by  [his]  death  ;  if 
therefore  the  said  A.  B.  shall  appeal-  at  the  next  court  of  oyer  and  terminer  arid 
general  gaol  delivery,  to  be  holden  in  and  for  the  [county]  of  ,  and 
there  surrender  himself  into  the  custody  of  the  keeper  of  the  gaol  there,  and  plead 
to  such  inguisition,  and  take  his  trial  upon  the  same,  and  not  depart  the  said  court 
without  leave,  then  the  said  recognizance  shall  be  void,  or  else  the  same  shall  stand 
in  full  force  and  virtue. 


(26.)  Warrant  to 
bury  after  a  view 


— — ,  1  WHERMAS  cm  imquisition  hath  this  day  been  held  vpon  new  of  the 
to  wit.  Jbody  of  B.  F.,  who  (not  being  of  sound  mind,  memory  and  understand- 
ing, but  lunatic  and  distracted,  shot  himself,  and)  nmo  lies  dead  in  your  pa/rish  : 
Tliese  are,  therefore,  to  certify  that  you  may  lawfully  permit  the  body  of  the  said 
JR.  F.  to  be  buried;  and  for  your  so  doing  this  is  yopr  warrant.  Given,  under  my 
hand  and  seal  this  day  of,  die., 

A,  C,  Coroner,  (l.s.) 
To  the  minister  and  chwrcJi/ioardens  of  tlie  parish  of  ,  in  the 

said  city  of  ,  and  to  aU  others  whom  it  may  concern. 


{it.)  To  bury  a 

felo  de  se. 


- — J      >      WHEREAS  by  an  inquisition  taken  before  me,  one  of  her  Majesty's 
to  wit.     i  coroners  for  the  said  county  of  ■  ,  this  day  of 

,  in  the  year  of  the  reign  of  her  present  Majesty  Queen 

Victoria,  at  the  parish  of  ,  in  the  said  county  of  ,  on  mew 

of  the  body  of  R.  F.,  then  and  there  lying  dead,  the  jurors  in  the  said  inguisition 
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named  have  found  that  the  said  R.  F.  feloniously,  loilfuUy,  and  of  his  malice 
aforethought,  did  kill  and  murder  himself:  These  are  therefore,  hy  virtue  of  my 
office,  to  lulll  and  require  you,  forthwith  to  cause  the  hody  of  the  said  R.  F.  to  be 
buried  privately  in  the  churchyard  or  other  burial  ground  of  your  parish,  between 
the  hours  of  nine  and  twelve  at  night,  within  after  the  receipt  of  this 

warrant;  and  for  your  so  doing  this  is  your  warrant,  (riven  under  my  hand  and 
seed  this  day  of,  &c. 

A.  C,  Om'oner.    (i.s.) 
To  the  chwchvja/rdens  and  constables  of  the 
parish  of  ,  in  the  county  of 
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WHEREAS  complaint  hath  been  •made  to  me,  one  of  her  Majesty's   (28.)  To  take  up 
to  wit.      ^  coroners  for  tlie  said  county  of  ,  that  on  the  day  a  body  interred. 

of  the  instant  ,  tJie  body  of  one  R.  P.  loas  privately  and  secretly  buried 

in  your  parish,  in  the  said  county,  and  that  the  said  R.  F.  died,  not  of  a  natural, 
but  violent  death,  and  whereas  no  notice  of  the  violent  death  of  the  said  R.  P.  hath 
been  given  to  either  of  her  Majesty's  coroners  for  the  said  county,  whereby,  on  her 
Majesty's  beJialf,  an  inquisition  might  have  been  taken  on  view  of  the  body  of  the 
said  R.  P.  before  his  interment,  as  by  law  is  required  :  These  are,  therefore,  by 
virtue  of  my  office,  in  her  Majesty's  name,  to  chan'ge  and  command  you  that  you 
forthwith  cause  the  body  of  the  said  R.  P.  to  be  taken  up  and  safely  conveyed  to 
,  in  the  said  parish,  that  I,  with  my  inquest,  may  have  a  view  thereof, 
and,  proceed  therein  according  to  law.  Hereof  fail  not,  as  you  udll  answer  the 
contrary  at  your  peril.     Given  under  my  hand  and  seal  the  day  of,  <bc. 

A.  C,  Coroner,    (l.s.) 
To,the  minister,  churchwardens,  and  overseers  of 
the  parish  of  ,  in  the  said  county  of  „ 


To  all  Constables  and  Headboroughs  of  the  parish  of  ,  in  the  county    (29.)  Warrant  of 

of  ,  and  to  all  others  her  Majesty's  officers  of  the  peace  ivithin  the  apprehension  of  a 

said  county.  P^''^™  accused  by 

,      1       WHEREAS  by  an  inquisition  taken  before  me,  one  of  her  Majesty's   quisition.^'"" 

to  wit,    )  coroners  for  the  said  county  of  ,  this  day  of 

at  the  parish  of  ,  in  the  said  county  of  ,  on  view 

of  the  body  of  R.  P.,  then  and  there  lying  dead,  one  ,  late  of  the  parish 

of  ,  in  the  said  county,  stands  charged  with  the  wilful  murder  of  the 

said  R.  P.  :  These  a/re  therefore,  by  virtue  of  my  office,  in  her  Majesty's  name,  to 
charge  and  command  you  and  every  of  you,  that  you  or  some  one  of  you,  without 
delay,  do  apprehend  and  bring  before  me  the  said  coroner,  or  one  of  her  Majesty's 
justices  of  the  peace  of  tJie  said  county,  the  body  of  the  said  ,  of  whom 

you  shall  have  notice,  that  he  may  be  dealt  with  according  to  law,  and  for  yoiir  so 
doing  this  is  your  warrant.     Given  under  my  hand  and  seal  this 
day  of,  lie. 

A.  C,  Coroner,    (l.s.) 


To  the  Constables,  Headboroughs,  and  others  her  Majesty's  officers  of  the  peace   (30.)  Commit- 
for  the  county  of  ,  and  also  to  the  keeper  of  her  Majesty's  gaol  ment  thereon. 

of 

,  }       WHEREAS  by  a»  inquisition  taken  before  me,  one  of  her  Majesty's 

to  toit..   3  coroners  for  the  said  county  of  ,  the  day  and  year  hereunder 

mentioned,  on  view  of  the  body  of  R.  P.,  lying  dead  at  the  parish  of  , 

in  the  said  county  of  ,  late  of  the  parish  of  ,  in  the  said 

county,  [labourer,]  stands  charged  with  the  toilful  murder  of  the  said 

B.  F. :  Tliese  are  therefore,  by  virtue  of  my  o^e,  in  her  Majesty's  nam£,  to  charge 
and  command  you,  or  any  of  you,  forthwith  safely  to  convey  the  body  of  the  said 
■to  her  Majesty's  gaol  of  ,  and  safely  to  deliver  the  same  to 

the  keeper  of  the  said  gaol ;  and  these  are  likeivise,  by  virtue  of  my  said  office,  in 
her  Majesty's  name,  to  idll  and  require  you  the  said  keeper  to  receive  the  body  of 
the  said  into  your  custody,  and  him  safely  to  keep  in  the  said  gaol, 
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1 2.  Forms,     xmtil  he  sJmU  be  thence  disoJiarged  hy  due  course  of  law,  and  for  your  so  doing 

~ ■ this  shall  he  your  warrant,    Qiren  under  my  lumd  and  seal  the  day 

of,  <kc. 

A,  C,  Coroner,    (l.b.) 

(31.)  Ca-UoraH  VICTORIA,  iy  the  grace  of  Qod,  of  the  United  Kingdom  of  Great  Britain 

immhitiin  OMd  Ireland,  Queen,  Defender  of  the  Faith,  to  A.,  coroner  for  our  covmty  of 

,  greeting. 
WE  being  willing,  for  certain  reasons,  that  all  and  singular  the  inquisition,, 
eaximinations,  informations  and  depositions  taken  hy  or  b^ore  you,  touching  the 
commitment  of  to  the  custody  of  the  keeper  of  our  gaol  at  , 

in  and  for  our  county  of  ,  for  murder,  [or  "  manslaughter,''']  as  is 

said,  he  sent  hy  you  before  our  right  trusty  a/nd  well  beloved  ,  our  Chief 

•Justice,  assigned  to  hold  pleas  before  us,  do  command  you  that  you  send  under 
yowr  seal  before  our  said  Chief  Justice,  in  our  court  before  us  at  Westminster, 
immediately  after  the  receipt  of  this  our  writ,  all  and  singular  the  said  inquisition, 
examinations,  informations,  and  depositions,  with  all  things  touching  the  same, 
as  fully  and  perfectly  as  they  have  been  taken  by  or  before  you,  and  now  remain 
in  your  custody  or  power,  together  with  this  our  writ,  tliat  we  may  cause  further  to 
he  done  thereon  what  of  right  and  according  to  the  law  and  custom  of  England  we 
shall  see  fit  to  he  done.     Witness,  (be. 

By  the  Court. 


(S2  )  Eetum  THE  execution  of  this  writ  appears  hy  the  schedule  hereunto  annexed.     The 

thereto,  ansjver  of  A .  C,  one  of  the  coroners  of  our  Lady  the  Queen  for  the  county  of 

within  named,  with  the  seal  affixed. 


m.)  Venire  VICTORIA,  hy  the  grace,  (he,,  {ante,  No,  31,]  to  tJie  sherif  of  greeting, 

inqStio™™  ^''^  command  you  that  you  do  not  forbear  by  reason  of  any  liberty  in  your 

bailiwick,  but  thai  you  cause  to  come  before  us  on  ,  wheresoever  <tc., 

A.  C,  gentleman,  one  of  the  coroners  of  your  county,  to  answer  to  us  touching 
several  defects  in  a  certain  inquisition  lately  taken  befoi-e  him,  upon  view  of  the 
body  of  one  R,  F.,  then  lying  dead.     Witness,  (be. 


(34)  Inqiiisiiion     Town  of  Cambridge,  J      AN  inquisition  indented,  taken  at  the  home  commonly 
oC  treasure-  to  nit.  J  called  or  known  by  the  name  of  the  inn,  situate 

''°™"  in  the  town  of  Cambridge,  in  the  county  of  Cambridge,  the  fourth  day  of  January, 

in  the  year  of  the  reign  of  our  sovereign  Lady  Victoria,  by  the  grace 

of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  Queen,  Defender 
of  the  Faith,  and  in  the  year  of  ou/r  Lm-d  ,  before  me,  A.  C,  gentle- 

man, one  of  the  coroners  of  our  Lady  the  Queen  for  the  town  aforesaid,  upon  the 
oaths  of  A.  B.,  CD.,  K  P.,  (be,  [naming  the  jurors,]  good  and  lawful  men  of 
the  town  of  Cambridge  aforesaid,  who,  being  sworn  and  charged  to  inquire  on  the 
part  of  our  said  Lady  the  Queen  of  and  concerning  certain  treasure,  lately  said 
to  be  found  within  the  said  town,  upon  their  oath  say,  that  on  the  third  day  of 
June  last,  one  hundred  and  ninety -five  pieces  of  gold  coin,  in  all  weighing  thirty- 
four  ounces  five  penny-weights,  and  of  the  value  of  one  hundred  and  thirty 
pounds  and  three  shillings  of  lawful  money  of  Great  Britain :  and  three 
tJwusamd  five  hundred  and  ten  pieces  of  silver  coin,  in  all  weighing  two  hundred 
and  eighty-nine  ounces  and  fifteen  penny-weights,  and  of  the  value  of  seventy 
pounds  andfivepence  lialf penny,  of  like  lawful  money,  were  found  hy  W.  S.  ami 
S.  W;  being  labourers  then  in  the  employ  of  J,  H.,  of  the  said  toxon,  bricklayer, 
hidden  in  the  ground  under  the  site  of  an  ancient  house  or  building,  situate  in 
street  in  the  said  town  ;  and  which  said  pieces  of  gold  and  silver  coin 
were  of  ancient  time  hidden  as  aforesaid,  and  the  owner  whereof  cannot  now  he 
known :  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fwrther  say,  tltat 
the  said  pieces  of  gold  and  silver  coin  were  deposited,  and  now  remain  in  the 
custody  of  T.  M.,  of  the  said  town,  banker  ;  which  said  pieces  of  gold  and  silver 
coin,  I,  the  said  coroner,  have  taken  and  seized  into  her  Majesty's  hands;  in 
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witness  'whereof,  as  well  the  aforesaid  coroner  as  the  said  jurors  have  to  this  Gorpora- 

inquisition  put  their  hands  and  seals  on  the  day  and  year  and  at  the  place  first  tions. 

ahove  written.  


SCHEDULE  to  the  6  &  7  Will.  lY.  c.  89,  {ante,  1219). 
(A.) 
Coroner's  inquest  at  ,  upon  the  body  of 

B  Y  virtue  of  this  my  order  as  coroner  for  ,  you  are  required  to 

appewr  before  me  and  the  jury  at  ,  on  the  day  of  , 

18  ,  at  of  tlie  clocJc,  to  give  evidence  touching  the  cause  of 

death  of  ,  [and  then  add,  when  the  witness  la  required  to 

make  or  assist  at  a  post-mortem  examination,  "  and  make  or  assist  in  making  a  IV. 
post-mortem  examination  of  the  body,  with  [or  '  without ']  an  ancdysis,"  as  iJie 
case  may  be,]  and  report  thereon  at  the  said  inquest. 

(Signed)  Coroner. 

To  ,  Surgeon  [or  M.  D.,  as  the  case  may  be]. 


(A.)  Foi-m  ot 
summons  to  a 
medical  witness, 
as  prescribed  by 
the  6  &  7  WiU. 
89,  mUe, 


(B.) 

Table  of  Fees. 

1.  To  every  legally  qualified  medical  praotiouer  for  attending  to  give 
evidence  under  the  provisions  of  this  Act  at  any  coroner's  inquest 
wbereat  no  post-mortem  examination  has  been  made  by  such  prac- 
titioner, the  fee  or  remuneration  shall  be    


1     1 


(13.)  Table  ot  fees 
to  a  medical 
witness  as  pre- 
scribed by  that 
Act. 


2.  For  the  making  of  a  post-mortem  examination  of  the  body  of  the 
deceased,  eitber  with  or  without  an  analysis  of  the  contents  of  the 
stomacb  or  intestines,  and  for  attending  to  give  evidence  thereon, 
tbe  fee  or  remimeration  shall  be  2     2 


Corporation's  (MMnitipuD* 

[5  A-  6  Wai.  IV.  c.  76  ;  6^-7  WiU.  IV.  cc.  103,  104,  105  ;  7  WiU.  IV.  Sf  1 
Vict.  cc.  19,  78,  81  ;  2  *  3  Vict.-  cc.  27,  28  ;  3  <£■  4  Vict.  c.  28  ;  6  i'  7 
Yict.  c.  89  ;  16  &  17  Vict.  c.  79  ;  20  i-  21  Vict.  t.  30  ;  22  Vict.  c.  35  • 
22  ^  23  Vict.  c.  32  ,  24  &  25  Vict.  o.  75.] 

XT  is  not  intended  that  tbe  present  section  sboidd  contain  a  treatise  on  Corporations. 

the  general  law  relating  to  corporations — a  subject  too  remote  from  the 

purposes  of  this  work— but  it  is  proposed  merely  for  the  convenience 

of  justices  and  other  persons  connected  with  cities  and  corporate  towns 

to  notice  the  general  Municipal  Corporation  Act,  and  the  subsequent 

statutes  which  have  been  passed  for  altering  or  amending  that  Act,  and 

for  regulating  the  local  administration  of  justice  in  boroughs,  and  to  add 

the  cases  which  have  been  decided  on  the  construction  of  these  several 

acts,  in  explanation  of  their  provisions,  so  far  as  the  same  relate  to  the 

office  of  justice  of  the  peace  or  parish  officers. 

As  to  the  mode  of  describing  in  an  indictment  property  belonging  to  Indictment 
a  corporation,  and  how  far  they  are  liable  to  be  indicted,  see  "  Indict-  ^samst. 
ment,"  Vol.  III. 

As  to  the  evidence  by  books  of,  and  entries  in,  &c.,  see  "  Evidence, 
post,  Vol.  II.,  "Inspection;'  Vol.  III. 

As  to  the  rating  of,  to  the  relief  of  the  poor,  see  4  &  5  Vict.  c.  48,  Kating  of. 
Vol.  IV,,  tit.  "Poor." 


Evidence  of 
bool»,  &c,,  of. 
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Corpora- 
tions. 


ElectioD,  &c.,  on 
Sundays. 


©Or^OtatitinS  {Municipal). 

As  to  the  holding  of  petty  sessions  and  providing  of  places  for  the 
same  in  boroughs,  see  12  Vict.  c.  18,  and  tit.  "  Sessions." 

As  to  authority  of  justices  in  boroughs  to  act  in  matters  relating  to 
the  relief  of  the  poor,  see  12  &  13  Vict.  c.  64,  and  tit.  "Poor." 

Stat.  3  <fe  4  Will.  IV.  c.  31,  enables  the  election  of  officers  of  corpora- 
tions and  other  public  officers  required  to  be  held  on  the  Lord's  Day  to 
be  held  on  the  Saturday  next  preceding,  or  on  the  Monday  next  ensu- 
ing.    (See  the  enactment,  tit.  "  Lord's  Day  I'  Vol.  III.) 


I. 

II. 

III. 

IV. 


V. 

VI. 

VIL 

VIII. 


IX, 


XI. 

XII. 

XIII. 

XIV. 


Burgess  Lists,  1249. 
Offences  at  Elections,  1260. 
Division  into  Wards,  1262. 
As  to  Officers,  1266. 

Coroner,  ante,  1205. 

Constables,  see  tit.  "  Constables,"  ante,  1068. 
lAgTiting  and  Watching,  1270. 
Bye-Laios,  1275. 

Borough  Fund,  and  Borough  and  Watch  Rates,  1276. 
Collection  of  Rates,  Borough  and  Watch,  by  Overseers,  ^c, 

1285. 
Justices  of  the  Peace,  their  Appointment,  Qualification,  and 
Jurisdiction,  1291, 

Clerhs  to  the  Justices,  1295. 
Court  of  Quarter  Sessions,  1296. 

Procedure  at,  ib. 

Costs  of  Prosecutions,  &c.,  1303. 
Remuneration  of  Law  Officers,  1308. 
Application  of  Penalties,  1309. 
Procedure  in    Cases  of  Offences  Punishable  on  Summary 

Convictions,  1309. 
Interpretation  Clause,  1313. 


The  Miiiiiciiial 
Coi-poration  Act. 

5  &  6  V«E  IV., 
c.  76. 

Treamble. 


llepe.al  of  all 
Acts,  cli.arters, 
and  customs  in- 
cnsislent  with 
tliH  Act, 


By  the  5  &  6  Will.  IV.  c.  76,  intituled,  "  An  Act  to  provide  for  the 
Regulation  of  Municipal  Corporations  in  England  and  Wales,"  recit- 
ing "  Whereas  divers  bodies  corporate  at  sundry  times  have  been  consti- 
tuted within  the  cities,  towns,  and  boroughs  of  England  and  Wales,  to 
the  intent  that  the  same  might  for  ever  be  and  remain  well  and  quietly 
governed ;  and  it  is  expedient  that  the  charters  by  which  the  said  bodies 
corporate  are  constituted  should  be  altered  in  the  manner  hereinafter 
mentioned  :  be  it  therefore  enacted  by  the  King's  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same,  that  so  much  of  all  laws,  statutes,  and 
usages,  and  so  much  of  all  royal  and  other  charters,  grants,  and  letters 
patent  now  in  force  relating  to  the  several  boroughs  named  in  the 
schedules  (A.)  and  (B.)  to  this  Act  annexed,  or  to  the  inhabitants  thereof, 
or  to  the  several  bodies  or  reputed  bodies  corporate  named  in  the  said 
schedules,  or  any  of  them,  as  are  inconsistent  with  or  contrary  to  the 
provisons  of  this  Act,  shall  be  and  the  same  are  hereby  repealed  and 
annulled." 
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Then  the  Act,  in  the  first  four  sections,  reserved  certain  Tights  of  1   Buraess 

property  and  beneficial  exemptions  to  the  freemen  and  burgesses  at  the  "  Lists 

A™®T°  J       passing  of  the  Act,  and  those  entitled  to  become  so  if  that  '—. 

■°:^y,.  ^fd  not  been  passed,  {HaUs  v.  EstoowH,  32  L.  J.  Ex.  \QZ  ;  5  k  G 
Wall.  IV.,  c.  76,  s.  2,)  and  also  the  right  to  vote  for  members  of  parlia- 
ment (sect.  4).  ^ 


I.  ISwgess  Etsts. 


By  the  5  &  6  Will.  IJ-,  c  76,  s  6,  «  The  town  clerk  of  every  borough  Freemen's  rou  to 
shall,  on  or  betore  the  first  day  of  December  next,  make  out  a  list,  to  be   ^e  made  out  aud 
called  'The  Freemen's  Roll,'  of  all  persons  who  at  the  time  of  the  pass-  '?''t  ^^  "''^  *'"'° 
ing  of  this  Act  shall  have  been  admitted  as  burgesses  or  freemen  of  such  "  ^^  ' 
borough  ;  and  that  whenever  any  person  shall  hereafter  become  entitled 
to  be  admitted  a  burgess  or  freeman  for  the  purposes  aforesaid  of  such 
borough  in  respect  of  birth,  servitude,  or  marriage,  and  shall  claim  to  be 
admitted  accordingly,  the  mayor  of  such  borough  shall  examine  into 
such  claim,  and  upon  such  claim  being  established,  every  such  person 
shall  thereupon  be  admitted  and  enrolled  by  the  town  clerk  of  such 
borough  upon  the  freemen's  roll ;   and  the  town  clerk  shall  keep  a  true 
copy  of  such  roll,  to  be  perused  by  any  person  without  payment  of  any 
fee  at  all  reasonable  times,   and  shall  deliver  a  copy  thereof  to  any 
person  requiring  the  same,  on  payment  of  a  reasonable  price  for  such 
copy." 

Sect.  6.  "After  the  first  election  of  councillors  under  this  Act  in  any  Corporations  to 
borough,  the  body  or  reputed  body  corporate  named  in  the  said  sche-  ''"'W^d mayor, 
dules,  in  connection  with  such  borough,  shall  take  and  bear  the  name  of  burg™?™'. '""' 
the  mayor,  aldermen,  and  burgesses  of  such  borough,  and  by  that  name 
shall  have  perpetual  succession,  and  shall  be  capable  in  law,  by  the 
council  hereinafter  mentioned  of  such  borough,  to  do  and  suffer  all 
acts  which  now  lawfully  they  and  their  successors  respectively  may  do 
and  suffer  by  any  name  or  title  of  incorporation ;  and  the  mayor  of  each 
of  the  said  boroughs  shall  be  capable  in  law  to  do  and  suffer  all  acts 
which  the  chief  officer  of  such  borough  may  now  lawfully  do  and  suffer 
so  far  as  the  same  respectively  are  not  altered  or  annulled  by  the  pro- 
visions of  this  Act." 

Sect.  7.  "  After  the  passing  of  this  Act  the  metes  and  bounds  of  the   Boundaries  of 
several  boroughs  named  in  the  first  section  of  the  said  schedules  (A.)   "'^^'^'^^'^  borongiis 
and  (B.)  for  the  purposes  of  this  Act  shall  be  the  same  as  the  limits  settled  by  2  &  3 
thereof  respectively  settled  and  described  in  an  Act  passed  in  the  second  WiU.  iv.,  c.  64. 
and  third  year  of  the  reign  of  his  present  Majesty,  intituled  'An  Act 
to  -settle  and  describe  the  Divisions  of  Counties  and  the  Limits  of  Cities 
and  Boroughs  in  England  and  Wales,  so  far  as  respects  the  Election  of 
Members  to  serve  in  Parliament ; '  and  the  metes  and  bounds  of  the   ^t^™'^^'^''^''  °l 
several  boroughs  named  in  the  second  section  of  the  schedules  for  the   to  remain°nntii 
purposes  of  this  Act  shall  be  and  remain  as  the  same  are  now  taken  to  j^i'ered  by  Par- 
be,  until  such  time  as  parliament  shall  otherwise  direct :    provided  "''"""''■ 
nevertheless,  that  notwithstanding  anything  herein  contained,  no  parish 
or  place,  or  part  of  any  parish  or  place,  which  is  detached  from  the  main 
part  of  such  borough  or  county  of  a  city  or  town  corporate,  shall,  after 
■  the  passing  of  this  Act,  be  included  within  any  such  borough  or  county." 
(See  upon  this  section  6  &  7  Will.  IV.,  c.  103.)  ' 

Sect.  8.  "  Every  place  and  precinct  which  shall  be  included  within  the   JEvery  place  in- 
metes  and  bounds  of  any  borough  as  hereinbefore  provided,  and  none  bSitdsof'a™*'"' 
other,  shall  be  part  of  such  borough,  and  in  those  boroughs  which  are  borough  to  be 
counties  of  themselves  shall  be  part  of  such  county  and  of  none  other  ;   P^'  of  such 
and  in  every  case  in  which  the  metes  and  bounds  of  any  borough  or  p°i°s  ^t  off 
county  under  the  provisions  of  this  Act  shall  not  include  any  place  or   Irom  tlie  borough 
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Occupiers  of 
houses  and  sliops 
rated  for  three 
years  to  the  relief 
of  the  poor,  enti- 
tled to  be  bur- 
g esses,  if  resident 
ouseholders 
within  seven 
miles. 


On  payment  of 
rates. 


Aliens  and  per- 
sons who  have 
received  paro- 
chial relief  or 
other  alms  not  to 
be  enrolled. 


precinct,  Vhich,  before  the  passing  of  this  Act,  was  part  of  such  borough 
or  county,  such  place  or  precinct  shall  thenceforward  be  taken  to  be 
part  of  the  county  wherein  such  place  or  precinct  is  situated,  or  with 
which  it  has  the  longest  common  boundary  :  provided  nevertheless, 
that  if  any  such  place  or  precinct  shall  have  been  liable  before  the  pass- 
ing of  this  Act  to  contribute  to  any  rate  made  for  the  purpose  of  satisfy- 
ing any  lawful  debt  to  which  the  ratepayers  of  such  borough  or  county 
were  liable  to  contribute  before  the  passing  of  this  Act,  and  in  case  any 
difference  shall  arise  concerning  the  proportion  of  such  debt  as  ought 
therefore  to  be  paid  and  contributed  in  respect  of  such  place  or  precinct, 
it  shall  be  lawful  for  the  senior  justice  of  assize  for  the  county  of  which 
such  place  or  precinct  shall  thenceforward  be  taken  to  be  part,  on  his 
circuit,  on  the  application  of  the  council  of  such  borough,  or  of  the 
chairman  of  a  public  meeting  of  the  ratepayers  of  such  place  or  pre- 
cinct, to  appoint,  by  writing  under  his  hand,  a  barrister  not  having 
any  interest  in  the  question,  to  arbitrate  between  the  parties,  and  by 
his  award  under  his  hand  and  seal  to  assess  the  proportion,  if  any,  of 
such  debt  as  ought  therefore  to  be  paid  and  contributed  in  respect  of 
such  place  or  precinct ;  and  such  arbitrator  shall  also  assess  the  costs  of 
the  arbitration,  and  shall  direct  by  whom  and  in  what  proportion  and 
out  of  what  fund  the  same  shall  be  paid,  and  such  rate  as  aforesaid 
shall  continue  to  be  levied  by  warrant  of  the  council  of  such  borough, 
and  paid  by  such  place  or  precinct,  as  if  this  Act  had  not  passed,  until 
such  proportion  shall  have  been  fully  paid  and  satisfied  to  the  treasurer 
of  the  borough,  and  no  longer ;  provided  nevertheless,  that  every  county 
gaol,  house  of  correction  or  lunatic  asylum,  court  of  justice  or  judge's 
lodging,  which  at  the  time  of  the  passing  of  this  Act  is  taken  to  be  for 
any  purpose  within  any  county,  shall  stUl,  for  all  auch  purposes,  be 
taken  to  be  within  such  county ;  any  thing  herein  contained  to  the  con- 
trary notwithstanding." 

The  7  &  8  Vict.  c.  93,  enables  barristers  appointed  to  arbitrate  between 
counties  and  boroughs,  to  submit  a  special  case  to  the  superior  courts, 
and  makes  provision  for  the  appointment  of  another  barrister  in  case  of 
the  death  of  the  first  named  before  his  award  made. 

By  the  5  &  6  Will.  IV.,  c.  76,  s.  9,  "Every  male  person  of  full  age  who  on 
the  last  day  of  August  in  any  year  shall  have  occupied  any  house,  ware- 
house, counting-house  or  shop  within  any  borough  during  that  year  and 
the  whole  of  each  of  the  two  preceding  years,  and  also  during  the  time  of 
such  occupation  shall  have  been  an  inhabitant  householder  within  the  said 
borough,  or  within  seven  miles  of  the  said  borough,  shall,  if  duly  enrolled 
in  that  year  according  to  the  provisions  hereinafter  contained,  be  a  bur- 
gess of  such  borough  and  member  of  the  body  corporate  of  the  mayor, 
aldermen  and  burgesses  of  such  borough :  provided  always,  that  no  such 
person  shall  be  so  enrolled  in  any  year,  unless  he  shall  have  been  rated  in 
respect  of  such  premises  so  occupied  by  him  within  the  borough  to 'all 
rates  made  for  the  relief  of  the  poor  of  the  parish  wherein  such  premises 
are  situated  during  the  time  of  his  occupation  as  aforesaid,  and  unless 
he  shall  have  paid  on  or  before  the  last  day  ef  August  as  aforesaid  all 
such  rates,  including  therein  all  borough  rates,  if  any,  directed  to  be 
paid  under  the  provisions  of  this  Act,  as  shall  have  become  payable  by 
him  in  respect  of  the  said  premises,  except  such  as  shall  become  payable 
within  six  calendar  months  next  before  the  said  last  day  of  August: 
provided  also,  that  the  premises  in  respect  of  the  occupation  of  which 
any  person  shall  have  been  so  rated  need  not  be  the  same  premises  or 
in  the  same  parish,  but  may  be  different  premises  in  the  same  parish  or 
in  different  parishes:  provided  also,  that  no  person  being  an  alien  shall 
be  so  enrolled  in  any  year,  and  that  no  person  shall  be  so  enrolled  in  any 
year  who  within  twelve  calendar  months  next  before  the  said  last  day 
of  August  shall  have  received  parochial  relief  or  other  alms,  or  any 
pension  or  charitable  allowance  from  any  fund  intrusted  to  the 
charitable  trustees  of  such  borough  hereinafter  mentioned:  provided 
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that  in  every  ease  provided  in  this  Act  the  distance  of  seven  miles  shall  1.  Burgess 
be  computed  by  the  nearest  public  road  or  way  by  land   or  water."  Lists. 

(See  7  Will.  IV.  &  1  Vict.  c.  78,  ss.  8,  9,  post,  p.  1253.)    A  person  rated 


for  the  whole  of  a  house,  which  he  occupies  with  the  exception  of  one  Sufficient  occn- 
room  underlet  by  the  week,  has  a  sufficient  occupation  to  entitle  him  ^*  ""''  * '"  ' 
to  be  on  the  burgess  roll  under  this  section.  So,  also,  where  one  house 
adjoined  another,  both  being  under  the  same  roof,  and  having  a  common 
entrance  passage  into  which  the  outer  door  of  each  opened,  and  a 
common  staircase  leading  to  the  bed-rooms,  each  house  is  distinct,  and 
may  be  the  subject  of  a  sufficient  occupation  to  qualify  a  party  to  be 
on  the  roll. 

But  where  a  person  let  a  cellar  under  the  house  for  which  he  was 
rated  to  a  person  who  occupied  it  as  a  warehouse,  and  was  rated  for  it, 
there  being  an  internal  communication  between  the  house  and  cellar, 
the  occupier  of  the  house  is  not  qualified  to  be  on  the  burgess  roll. 
But  the  occupier  of  a  house,  who  had  assigned  all  his  stock  in  trade  and 
book  debts  to  a  creditor,  is  nevertheless  qualified  to  be  on  the  hurgess 
roll.     {Beg.  v.  Eye,  Mayor  of,  2  P.  &  B.  348 ;  %  A.  &  B.  670.) 

Where  a  house  is  let  out  in  several  portions  to  different  tenants,  and 
the  owner  or  landlord  does  not  reside  on  the  premises,  though  there 
is  but  one  outer  door  common  to  all  tenants,  each  distinct  portion  so 
let  is  the  house  of  such  occupier.  {Chitty's  Statutes,  Vol.  I.,  p.  963,  n. 
See  iJ.  V.  Trapshaw,  1  Leach,  427  ;  B.  v.  Carrol,  ib.  680 ;  B.  v.  Bailey, 
Moo.  C.  C.  23  ;  and  per  Littledale,  J.,  in  Beg.  v.  Mayor  of  Eye,  ^A.SE. 
680.) 

It  would  seem  that  a  joint  occupation  would  satisfy  the  statute.  Joint  occupation. 
(See  1  Chitt.  Stat.  p.  963,  n.) 

A  person  is  none  the  less  a  householder  because  he  lets  a  portion  of  Inbabitant 
his  house  to  lodgers,  so  long  as  he  retains  any  part  of  the  house  as  his  '"""^'"'''^''■j  "''<'• 
own  dwelling.     (See  the  cases  collected  in  1  Chitt.  Stat.  964,  n.)    What 
amounts  to  inhabitancy  is  a  question  depending  upon  the  amount  of 
residence,  and  its  character,  and  only  to  be  ascertained  upon  the  facts 
of  each  particular  case.     (Beg.  v.  Mayor  of  Exeter,  Q.  B.  Hil.  T.  1869.) 

The  payment  of  rates  required  by  this  section,  in  order  to  qualify  a  As  to  rating  and 
person  to  be  enrolled  as  a  burgess,  must  be  a  hondfde  payment  by  such  J^J^s™'"^ 
person  himself ;  and  a  payment  by  and  at  the  expense  of  a  third  party, 
though  by  the  authority  and  with  the  knowledge  of  such  person,  is  not 
sufficient.  (Beg.  v.  Bridgnorth,  Mwyor  of,  2  P.  <&  B.  317  ;•  10  A.  &  E. 
66.)  By  a  local  Act  for  paving  and  lighting  the  streets,  &c.,  aU  houses, 
&c.,  situated  in  the  city  and  county  of  the  city  of  Lichfield,  and  within 
half  a  mile  from  any  public  street  in  the  city,  were  to  be  deemed  in  the 
city.  The  bounds  of  the  borough  extended  beyond  these  limits,  and 
persons  occupying  beyond  this  distance  were  placed  on  the  burgess 
roU.  The  town  council  had  not  extended  the  provisions  of  the  local 
Act  to  other  parts  of  the  borough,  as  empowered  by  sect.  87,  and  they 
proceeded  to  make  and  levy  certain  rates  under  the  local  Act,  in  which 
a  person  claiming  to  be  put  on  the  burgess  roll  was  duly  rated  for 
three  years,  but  had  refused  to  pay.  The  court  held,  that  these  were 
not  rates,  the  non-payment  of  which  disqualified  the  party  from  having 
his  name  retained  on  the  burgess  roll,  not  being  poor-rates,  or  borough 
rates  levied  under  sect.  92.  {Reg.  v.  lAchfidd,  Mayor  of,  \\L.  J.  {N.  S.) 
Q.  B.  122.) 

The  rates  required  to  be  paid  must  be  legal  rates,  and  the  non-pay- 
ment of  an  illegal  rate  is  no  disqualification.  {Beg.  v.  Mayor  of  Windsor, 
7  Q.  B.  908.) 

By  the  21  &  22  Vict.  c.  43,  it  is  enacted,  "  where  the  owner  of  any  ^^^^"l^^^l 
such  house,    apartment,  or   dwelling  in  the  59  Geo.  III.,  c.  12,  men-  ^erwho  has  ^ 
tioned  shall  be  rated  to  the  relief  of  the  poor  by  virtue  of  sect.  19  been  rated, 
of  the  said  Act,  instead  of  the  occupier  thereof,  and  such  owner  shall  S'fg^'^^o^, 
have  paid  all  money  due  on  account  of  any  rate  or  rates  in  respect  burgess  roU  in- 
of  such  house,   apartment,  or  dwelling,   such  occupier  shall  be   en-  stead  of  owner. 
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Medical  assist- 
ance or  instruc- 
tion in  endowed 
sciiools  to  be  a 
cause  of  dis- 
qualification. 


Tlie  receipt  of 
alms  to  disqualify 
must  be  of 
"parochial 
alms." 


Occupiers  may 
claim  to  be  rated. 


titled  to  all  municipal  privileges  and  franchises  to  which  by  virtue  of 
the  said  Act  5  &  6  "Will.  IV.,  c.  76,  intituled  'An  Act  to  provide  for 
the  Eegulation  of  Municipal  Corporations  in  England  and  Wales,'  he 
would  have  been  entitled  if  he  himself  had  been  rated,  and  had  paid 
such  rate  or  rates ;  and  if  such  owner  so  rated  as  aforesaid  shall  not 
have  paid  such  rate  or  rates,  it  shall  be  lawful  for  such  occupier  to 
tender  to  the  overseers  of  the  poor,  or  other  person  authorized  by  law 
to  receive  the  same,  the  amount  of  any  rate  or  rates  then  due  from 
such  owner  in  respect  of  such  house,  apartment,  or  dwelling,  and  such 
overseer  or  other  person  so  authorized  as  aforesaid  shall  be  bound  to 
receive  the  same,  and  such  occupier  shall,  on  the  payment  or  tender  of 
such  amount,  be  entitled  to  exercise  all  such  privileges  and  franchises 
as  hereinbefore  mentioned :  provided  always,  that  any  occupier  so 
paying  any  rate  or  rates  in  respect  of  any  such  house,  apartment,  or 
dwelling,  where  the  owner  is  rated  to  the  same,  shall  be  entitled 
to  deduct  and  retain  the  amount  so  paid  by  him  from  the  next  pay- 
ment of  rent  to  be  made  by  him  to  such  owner,  or  to  recover  the  same 
from  such  owner  as  money  paid  to  and  for  the  use  of  such  owner,  and 
upon  such  payment  being  so  made  by  such  occupier,  and  being  by  him 
so  deducted  or  retained  from  his  rent,  the  production  by  such  owner  of 
the  receipt  of  such  occupier  for  the  amount  so  deducted  shall  be 
sufficient  proof  of  such  rate  or  rates  having  been  duly  paid." 

By  the  5  &  6  "Will.  IV.,  c.  76,  s.  10,  "No  medical  or  surgical  assistance 
given  by  the  charitable  trustees  of  any  borough  shall  be  taken  tobe 
such  charitable  allowance  as  shall  disqualify  any  person  from  being 
enrolled  a  burgess  as  aforesaid,  nor  shall  any  person  be  so  disqualified 
by  reason  that  any  child  of  such  person  shall  have  been  admitted  and 
taught  within  any  public  or  endowed  school." 

In  the  city  of  Lichfield  there  was  a  certain  charitable  institution, 
arising  from  estates  granted  for  charitable  purposes,  the  annual  in- 
come of  which  was  disposed  of  "  to  poor  housekeepers  of  the  city  not 
receiving  parochial  relief  from  any  parish  in  the  city :" — Held,  that 
receipt  of  reKef  from  this  charity  did  not  disqualify  a  party  from 
having  his  name  retained  on  the  burgess  list,  on  the  ground  that  he  had 
received  "  parochial  relief  or  other  alms  from  a  fund  intrusted  to  the 
charitable  trustees  of  the  borough,"  and  that  the  words  "other  alms" 
in  this  section  must  be  read  as  if  they  were  "  other  parochial  alms." 
(Reg.  V.  Lichfield,  Mayor  of,  11  L.  J.  (N'.  8.)  Q.  B.  122.  See  Lewis  v. 
Hammond,  2  B.S  A.  206  ;  and  Beff.  v.  The  Inhabitants  of  Salesworth, 
3  B.  <b  Ad.  "IM.) 

By  the  5  &  6  Will.  IV.,  e.  76,  s.  11,  "  In  every  borough  it  shall  be  lawful 
for  any  person  occupying  any  house,  warehouse,  counting-house  or  shop, 
to  claim  to  be  rated  to  the  relief  of  the  poor  in  respect  of  such  premises, 
whether  the  landlord  shall  or  shall  not  be  liable  to  be  rated  to  the  relief  of 
the  poor  in  respect  thereof;  and  upon  such  occupier  so  claiming  and 
actually  paying  or  tendering  the  full  amount  of  the  last  made  rate  then 
payable  in  respect  of  such  premises,  the  overseers  of  the  parish  in  which 
such  premises  are  situate  are  hereby  required  to  put  the  name  of  such 
occupier  upon  the  rate  for  the  time  being ;  and  in  case  such  overseer 
shall  neglect  or  refuse  so  to  do,  such  occupier  shall  nevertheless,  for 
the  purposes  of  this  Act,  be  deemed  to  have  been  rated  to  the  relief  of 
the  poor  in  respect  of  such  premises,  from  the  period  at  which  the  rate 
shall  have  been  made  in  respect  of  which  he  shall  have  so  claimed  to 
be  rated  as  aforesaid :  provided  always,  that  where  by  virtue  of  any 
Act  of  Parliament  the  landlord  shall  be  liable  to  the  payment  of  the 
rate  for  the  relief  of  the  poor  in  respect  of  any  premises  occupied  by 
his  tenant,  nothing  herein  contained  shall  be  deemed  to  vary  or  dis- 
charge the  liability  of  such  landlord,  but  in  case  the  tenant  who  shall 
have  been  i-ated  for  such  premises  in  consequence  of  any  such  claim  as 
aforesaid  shall  make  default  in  the  payment  of  the  poor's  rate  pay- 
able in  respect  thereof,  such  landlord  shall  be  and  remain  liable  for 
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the  payment  thereof  in  the  same  manner  as  if  he  alone  had  been  rated 
in  respect  of  the  premises  so  occupied  by  his  tenant."  (See  21  &  22 
Vict.  c.  43,  swpra,  1251. 

Sect.  12.  "Where  any  house,  warehouse,  counting-house  or  shop  in  any 
borough  shall  come  to  any  person  by  descent,  marriage,  marriage  settle- 
ment, devise,  or  promotion  to  any  benefice  or  office,  such  person  shall 
be  entitled  to  reckon  the  occupancy  and  rating,  in  respect  of  the  occu- 
pancy thereof  by  the  person  from  or  by  whom  such  house,  warehouse, 
counting-house  or  shop  shall  have  so  come  to  him,  as  his  own  occu- 
pancy and  rating  conjointly  with  the  time  during  which  he  shall  have 
since  occupied  and  been  rated  for  the  same,  and  shall  be  entitled  to  be 
enrolled  a  burgess  in  respect  of  such  successive  occupancy  and  rating, 
provided  he  shall  be  otherwise  qualified  as  herein  provided." 

By  7  Will.  IV.  and  1  Vict.  c.  78,  s.  8,  "  In  every  case  in  which  under 
the  provisions  of  the  5  &  6  Will.  IV.,  c.  76,  any  person  shall  be  entitled 
to  reckon  the  rating  and  occupancy  of  any  house,  warehouse,  count- 
ing-house or  shop  in  any  borough  by  any  other  person,  as  part  of  his 
own  rating  and  occupancy,  it  shall  not  be  necessary,  in  support  of  the 
title  of  such  person,  to  be  enrolled  on  the  burgess  roll  to  prove  that 
he  was  an  inhabitant  householder  within  the  said  borough,  or  within 
seven  miles  of  the  said  borough  ;  or  that  he  was  an  occupant  or  rated 
within  the  same  before  the  title  to  such  house  or  other  property  as 
aforesaid  shall  have  devolved  upon  him." 

Sect.  9.  "  The  rating  in  the  name  of  the  person  previously  occupying 
shall  be  considered  a  sufficient  rating  of  the  person  so  entitled  until  a 
new  rate  shall  be  made  subsequent  to  such  devolution  of  title  as  afore- 
said." 

By  the  5  &  6  Will.  IV.,  c.  76,  s.  13,  "After  the  passing  of  this  Act  no 
person  shall  be  enrolled  a  burgess  of  any  borough  for  the  purpose  of 
enjoying  the  rights  conferred  for  the  first  time  by  this  Act,  in  respect 
of  any  title  other  than  by  occupancy  and  payment  of  rates  within  such 
borough,  according  to  the  meaning  and  provisions  of  this  Act." 

By  s.  14,  exclusive  rights  of  trading  are  abolished. 

Sect.  15.  "  On  the  5th  day  of  September  in  every  year,  the  overseers 
of  the  poor  of  every  parish  wholly  or  in  part  within  any  borough, 
shall  make  out  an  alphabetical  list,  to  be  called  '  The  Burgess  List,' 
according  to  the  form  No.  1,  in  the  schedule  (D.)  to  this  Act  annexed, 
of  all  persons  who  shall  be  entitled  to  be  enrolled  in  the  burgess  roU  of 
that  year,  according  to  the  provisions  of  this  Act,  in  respect  of  pro- 
perty within  such  parish  ;  and  the  overseers  shall  sign  such  burgess 
lists,  and  shall  deliver  the  same  to  the  town  clerk  of  the  borough  on 
the  said  5th  day  of  September  in  every  year,  and  shall  keep  a  true 
copy  of  such  lists,  to  be  perused  by  any  person,  without  payment  of 
any  fee,  at  all  reasonable  hours  between  the  6th  and  I5th  days  of  Sep- 
tember in  every  year  ;  and  the  town  clerk  shall  forthwith  cause  copies 
to  be  printed  of  all  overseers'  lists  delivered  to  him,  and  shall  deliver 
a  copy  of  all  such  lists  to  any  person  requiring  the  same,  on  payment 
of  a  reasonable  price  for  each  copy  ;  and  shall  cause  a  copy  of  all  such 
lists  to  be  fixed  on  or  near  the  outer  door  of  the  Town  Hall,  or  in  some 
public  and  conspicuous  situation  within  the  borough,  on  e\rery  day 
during  the  week  nest  preceding  the  15th  day  of  September  in  every 
year."   (This  section  is  amended  by  20  &  21  Vict.  c.  50,  s.  7,  post,  1254.) 

Where  the  overseers  of  several  parishes  in  a  borough  omitted  to 
make  out  the  burgess  list  required  by  this  section,  so  that  at  the  revi- 
sion court  of  the  mayor  there  was  no  list  in  which  the  name  of  a 
claimant  for  that  parish  could  be  inserted  :  Held,  that  this  inter- 
mediate defect  in  his  title  to  be  on  the  general  burgess  roll,  which  is 
made  up  of  the  several  parish  lists,  did  not  preclude  the  court  from 
issuing  a  mandamus  for  the  insertion  of  his  name  under  1  Vict.  c.  78, 
s.  24,  post,  1259.     (JReg.  v.  LicMeld,  Mayor  of,  1  G.  &  D.  28.) 

The  mere  omissioUj  whether  wilful  or  not,  to  sign  the  burgess  list 
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In  case  of  titles 
by  descent,  &c., 
how  the  occupa- 
tion is  to  be 
reckoned. 


No  new  burgessea 
to  be  admitted 
who  are  not 
quaJified  under 
the  Act. 


Overseers  to 
make  lists  of  all 
persons  entitled 
to  be  bui'geases 
in  their  respec- 
tive parishes. 


As  to  omission 
to  sign  burgess 
list. 
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required  to  be  made  out  under  this  section,  subjects  an  overseer  to  the 
penalty  vinder  5  &  6  Will.  IV.,  c.  76,  s.  48,  post,  1265  ;  and  where  a 

declaration  in  debt  against  an  overseer  for  such  a  penalty,  stated  that 

it  was  the  duty  of  the  defendant,  and  of  the  other  overseers  of  the 
parish,  to  make  out  and  sign  the  burgess  list ;  that  the  defendant,  as 
such  overseer,  ought  to  have  signed,  but  that  the  defendant  did  not 
make  out  and  sign  such  list :  Plea,  not  guilty  "  by  statute."  On  motion 
in  arrest  of  judgment,  on  the  ground  that  signature  by  the  majority  of 
overseers  would  be  sufficient,  as  being  virtually  the  signature  of  all,  and 
ought  therefore  to  have  been  negatived  by  the  declaration  :  Held,  that 
the  defect,  if  any,  was  cured  by  the  verdict,  because,  if  the  signature 
of  the  majority  would  have  been  the  signature  of  all,  it  had  been  nega- 
tived by  the  verdict,  which  found  that  the  defendant  had  not  signed. 
The  signature  of  the  overseer  should  be  at  the  bottom  of  the  list. 
Semhle,  per  Patteson,  J.,  that  all  the  overseers  must  sign  the  burgess 
list ;  and  that  where  the  parish  consists  of  several  divisions,  and  has  an 
overseer  acting  separately  for  each  division,  the  statute  is  not  satisfied 
by  each  overseer  signing  a  separate  list  for  his  own  division  only,  hut 
there  should  be  one  list  for  the  whole  parish.  Before  the  commence- 
ment of  such  an  action,  no  previous  notice  of  action  under  s.  133  need 
be  given  by  the  plaintiff.  {King  v.  BurreU,  i  P.  S  D.  207  ;  I'i,  A.S  E. 
460.) 

The  provisions  of  the  5  &  6  Will.  IV.,  c.  76,  as  to  the  machinery  for 
the  formation  and  revision  of  the  burgess  lists,  being  applicable  only  to 
then  existing  corporations,  and  to  the  particular  period  at  which  that 
Act  took  effect,  need  not  be  precisely  followed  in  the  case  of  new  cor- 
porations, created  by  charter  under  the  powers  conferred  on  the  crown 
by  the  1  Vict.  c.  78,  s.  49  (post),  but  may  be  followed  ci/-prds.  There- 
fore, the  appointment  in  such  charter  of  individuals  named  therein,  to 
make  out  and  revise  the  lists,  and  to  act  as  returning  officer  at  the  first 
election  under  such  charter,  is  good  ;  so  also  days  for  holding  the  ficrst 
elections,  though  not  agreeing  with  those  named  for  the  elections  in  the 
5  &  6  Will.  IV.,  c.  76,  may  be  appointed  by  such  charter. 

Nor  is  such  charter  void  because  it  directs  the  person  appointed 
to  make  out  the  first  list,  to  include  in  it  only  all  inhabitant  house- 
holders within  the  borough,  who  shall  possess  the  qualifications  re- 
quired by  the  5  &  6  Will.  IV.,  c.  76,  instead  of  including  also  all  persons 
occupying  shops,  &c.,  within  the  borough,  and  being  inhabitant  house- 
holders residing  within  seven  miles  thereof  according  to  the  schedule 
to  that  Act.  (Itutter  v.  Chapman,  8  M.  <&  W.l.) 
Overseers  of  the  By  the  20  &  21  Vict.  c.  50,  s.  7,  "  Whereas  by  the  fifteenth  section  of 
Eot  essrou^on"'  ^^^  '^'^^  *°  P^'O'^^e  for  the  regulation  of  municipal  corporations  in 
or  before  the  1st  England  and  Wales  it  was  enacted,  that  on  the  fifth  day  of  September 
day  of  September  jn  every  year  the  overseers  of  the  poor  of  every  parish  wholly  or  in 
'"  """^  ^'^  part  within  any  borough  shall  make  out  a  list,  to  be  caUed  '  the  Burgess 
List,'  according  to  the  provisions  therein  contained,  and  shall  deliver 
the  same  to  the  town  clerk  of  the  borough  on  the  said  fifth  day  of  Sep- 
tember in  every  year,  and  shall  keep  a  true  copy  of  such  lists,  to  be 
perused  without  payment  of  any  fee  at  all  reasonable  hours  between 
the  fifth  and  fifteenth  days  of  September  in  every  year,  and  that  the 
town  clerk  shall  forthwith  cause  copies  of  all  overseers'  lists  so  delivered 
to  him  to  be  printed,  and  shall  cause  a  copy  of  all  such  lists  to  be  pub- 
lished as  therein  provided  on  every  day  during  the  week  next  preceding 
the  fifteenth  day  of  September  in  every  year  :  and  whereas  it  has  been 
found  in  populous  boroughs  that  the  several  matters  so  required  to  he 
done  by  the  town  clerk  cannot  be  duly  carried  into  effect  within  the 
time  so  specified  in  that  behalf :  be  it  enacted,  that  from  and  after  the 
passing  of  this  Act  the  overseers  of  the  poor  of  every  parish  wholly  or 
in  part  within  any  borough  shall,  on  or  before  the  first  day  of  Sep- 
tember in  every  year,  instead  of  on  the  fifth  day  of  September,  make 
out  a  list,  to  be  called  the  Burgess  List,  according  to  the  provisions  in 


m  every  year. 
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the  said  recited  section  contained,  and  shall,  on  or  before  the  said  first 
day  of  September  in  every  year,  instead  of  on  the  fifth  day  of  Septem- 
ber, deliver  the  same  to  the  town  clerk  of  the  borough,  and  shall  keep 
a  true  copy  of  such  lists,  to  be  perused  by  any  person  without  payment 
of  any  fee  at  all  reasonable  hours  between  the  first  and  fifteenth  days 
of  September  in  every  year,  instead  of  between  the  fifth  and  fifteenth 
days  of  September." 

By  sect.  48,  post,  1265,  if  any  overseer  shall  neglect  or  refuse  to  make 
out,  sign,  and  deliver  such  list  ",as  aforesaid,"  he  shall  be  liable  to  a 
penalty,  and  it  has  been  held  that  the  words  "  as  aforesaid  "  apply  to  the 
day  mentioned  in  the  fifteenth  section,  as  altered  by  the  20  &  21  "Vict. 
c.  50,  s.  7,  and  that  the  statute  is  not  merely  directory  as  to  the  day,  so 
that  the  penalty  attaches  upon  a  neglect  to  make  out,  &c.,  on  that  day. 
{Runt  V.  Hibhs,  bH.<kN.  123  ;  29  L.  J.  Ex.  222.) 

As  to  who  are  overseers,  see  interpretation  clause,  and  16  &  17  Vict. 
c.  79,  s.  14,  fost,  1314. 

By  5  &  6  "Will.  I"V.,  c.  76,  s.  16.  "Provided  always,  that  in  any 
borough  in  which  there  shall  be  no  town  clerk,  or  in  which  the  town 
clerk  shall  be  dead  or  incapable  of  acting,  all  matters  by  this  Act  re- 
quired to  be  done  by  and  with  regard  to  the  town  clerk,  shall  be  done 
by  and  with  regard  to  the  person  executing  duties  in  such  borough 
similar  to  those  of  town  clerk,  and  if  there  be  no  such  person,  or  if 
such  person  shall  be  dead  or  incapable  of  acting,  then  by  and  with 
regard  to  such  fit  person  as  the  mayor  of  such  borough  shall  appoint  in 
that  behalf :  provided  always,  that  every  precinct  or  place,  whether 
extra-parochial  or  otherwise,  which  shall  have  no  overseers,  shall,  for 
the  purpose  of  making  out  such  lists  as  aforesaid,  be  deemed  within 
the  parish  adjoining  thei'eto,  such  parish  being  wholly  or  in  part  situate 
within  the  same  borough  as  such  precinct  or  place  ;  and  if  such  precinct 
or  place  shall  adjoin  two  or  more  parishes  so  situate  as  aforesaid,  it 
shall  be  deemed  to  be  within  the  least  populous  of  such  parishes,  ac- 
cording to  the  last  census  for  the  time  being  ;  and  the  overseers  of  the 
poor  of  every  such  parish  shall  insert  in  the  list  for  their  parish  the 
names  of  all  persons  who  would  have  been  entitled  to  be  inserted  in 
the  lists  for  such  precinct  or  place,  if  such  precinct  or  place  had  had 
overseers,  or  been  rated  to  the  maintenance  of  the  poor." 

Sect.  17.  "Every  person  whose  name  shall  have  been  omitted  in  any 
such  burgess  list,  and  who  shall  claim  to  have  his  name  inserted 
therein,  shall,  on  or  before  the  15th  day  of  September  in  every  year,  give 
notice  thereof  to  the  town  clerk  in  writing,  according  to  the  form  No.  2 
in  the  said  schedule  ( D.),  or  to  the  like  effect ;  and  every  person  whose 
name  shall  have  been  inserted  in  any  burgess  list  for  any  borough 
may  object  to  any  person  as  not  being  entitled  to  have  his  name  retained 
in  the  burgess  list  for  the  same  borough,  and  every  person  so  objecting 
shall,  on  or  before  the  15th  day  of  September  in  every  year,  give  to  the 
town  clerk  of  such  borough,  and  also  give  to  the  person  objected  to,  or 
leave  at  the  premises  for  which  he  shall  appear  to  be  rated  in  the 
burgess  list,  notice  thereof  in  writing,  according  to  the  form  No.  3  in 
the  said  schedule  (D.),  or  to  the  like  effect ;  and  every  town  clerk  shall 
include  the  names  of  all  persons  so  claiming  to  be  inserted  on  the 
burgess  list  in  a  list  according  to  the  form  No.  8  in  the  said  schedule 
(D.),  and  shall  include  the  names  of  all  persons  so  objected  to  as  not 
entitled  to  be  retained  on  the  burgess  list  in  a  list  according  to  the 
form  No.  5  in  the  said  schedule  (D.),  and  shall  cause  copies  of  such 
several  lists  to  be  fixed  on  or  near  the  outer  door  of  the  Town  Hall, 
or  in  some  public  and  conspicuous  situation  within  such  borough 
during  the  eight  days  next  preceding  the  1st  day  of  October  in  every 
year ;  and  the  town  clerk  shall  likewise  keep  a  copy  of  the  names  of 
all  persons  so  claiming  as  aforesaid,  and  also  a  copy  of  the  names  of  all 
persons  so  objected  to  as  aforesaid,  to  be  perused  by  any  person, 
without  payment  of  any  fee,  at  all  reasonable  hours  during  the  eight 
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M  to  boroughs 
in  v/hiGh  there  is 
no  town  clerk. 


As  to  precincts, 
&c,,  where  there 
are  no  overseers. 


Persons  omitted 
from  overseers' 
lists  to  give 
notice  to  town 
clerk. 

Notices  as  to 
persons  not 
entitled  to  be 
retained  in  lists. 


lists  of  claimants, 
and  of  persons 
objected  to,  to  be 
published,  &c. 
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i'orm  of  notice 
of  objection. 


"ilayors  and  as- 
sessors to  revise 
lists,  and,  upon 
due  proof,  to 
insert  and  ex- 
punge names,  (o) 


days,  Sunday  excepted,  next  preceding  tlie  1st  day  of  October  in  every 
year,  and  shall  deliver  a  copy  of  each,  of  such  lists  to  any  person 
requiring  the  same,  on  payment  of  a  sum  not  exceeding  one  shilling  for 
each  copy." 

The  notice  of  claim  must  state  the  parish  in  which  the  house  is 
situated  in  respect  of  which  the  poor  rate  has  been  paid  or  compounded 
for  as  required  in  form  given  in  schedule  (D.),  and  if  it  omits  so  to  do,  it 
is  good  cause  for  not  inserting  the  name  of  the  claimant  on  the  burgess 
roll  ;  {Beg.  v.  Mayor  of  Kidderminster,  ^  L.  M.  S  P.  201 ;)  but  if  the 
notice  is  signed  with  initials  only  for  the  Christian  names  upon  evidence 
of  the  full  name,  and  that  the  initials  used  represented  the  claimant's 
real  name,  the  mayor  must  insert  his  name  in  full.  (fieg.  v.  Mayor  of 
Harttepool,  '2.L.M.S  P.  666  ;  see  5  &  6  Will.  IV.,  c.  76,  s.  142,  poa, 
1313.) 

It  has  been  made  a  question  whether  the  following  subscription  to 
a  notice  of  objection, — "  Edward  Alexander,  King's  Quay  Street," — 
contains  a  sufficient  description  within  this  section,  of  the  objector's 
place  of  abode  and  the  property  for  which  he  is  rated.  {Reg.  v.  Mayor 
of  Eye,  2P.  S  D.  348  ;  9  A.  S  K  67.)  The  objection  should  state 
the  place  of  abode  of  the  objector,  and  the  property  for  which  he  is  said 
to  be  rated  on  the  burgess  list,  {Reg.  v.  Mayor  of  Norwich,  2  Jur. 
1086,)  and  describe  the  person  objected  to.  {Reg.  v.  Mayor  of  Ea/rwich, 
1  B.  a.  0.  96.) 

By  5  &  6  Will.  IV.,  c.  76,  s.  18.  "  The  mayor  and  the  two  assessors 
hereinafter  mentioned,  to  be  chosen  in  every  year  by  the  burgesses 
of  every  borough,  shall  hold  an  open  court  within  such  borough, 
for  the  purpose  of  revising  the  said  burgess  lists  at  some  time  between 
the  1st  day  of  October  inclusive  and  the  15th  day  of  October  ■  in- 
clusive, iu  the  year  1836,  and  every  succeeding  year,  having  &st 
fiven  three  clear  days'  notice  of  the  holding  of  such  court,  to  be 
xed  on  or  near  the  outer  door  of  the  Town  Hall,  or  in  some  public 
and  conspicuous  situation  within  the  borough ;  and  the  town  clerk 
of  every  such  borough  shall,  at  the  opening  of  the  court,  produce  the 
said  lists,  and  a  copy  of  the  lists  of  the  persons  claiming  and  of  the 
persons  objected  to,  so  made  out  as  aforesaid :  and  the  overseers, 
vestry  clerks,  and  collectors  of  poor's  rates  of  every  parish  wholly  or  in 
part  within  every  such  borough  shall  attend  the  court,  and  shall  answer 
upon  oath  all  such  questions  as  the  court  may  put  to  them  or  any  of 
them  touching  any  matter  necessai'y  for  revising  the  burgess  lists ;  and 
the  mayor  shall  insert  in  such  lists  the  name  of  every  person  who  shall 
be  proved,  to  the  satisfaction  of  the  court,  to  be  entitled  to  be  inserted 
therein,  according  to  the  provisions  of  this  Act,  and  shall  retain  on  the 
said  list  the  names  of  all  persons  to  whom  no  objection  shaU  have  been 
duly  made,  and  shall  also  retain  on  the  said  lists  the  name  of  every  per- 
son who  shall  have  been  objected  to  by  any  person,  unless  the  party  so 
objecting  shall  appear  by  himself  or  by  some  one  on  his  behalf  in  sup- 
port of  such  objection  ;  and  where  the  name  of  any  person  inserted  in 
any  one  of  the  said  lists  shall  have  been  duly  objected  to,  and  the  person 
objecting  shall  appear  by  himself,  or  by  some  one  on  his  behalf,  in  sup- 
port of  such  objection,  the  court  shall  require  proof  of  the  qualification 
of  the  person  so  objected  to  ;  and  in  case  the  qualification  of  such  person 
shall  not  be  proved  to  the  satisfaction  of  the  court,  the  mayor  shall  ex- 


(a)  Where  a  party  whose  name  has 
been  expunged  from  the  burgess  roll 
of  a  borough  by  the  mayor  on  revi- 
sion, applies  to  the  court  under  stat. 
7  Will.  IV.  and  1  Vict.  c.  78,  s.  24, 
{•post,  1259,)  for  a  mandamus  to  re- 
place it,  the  court  is  bound  to  inquire 
into  his  title.    It  is  not,  therefore, 


sufficient  for  him  to  show  that  his 
name  was  inserted  by  the  overseers. 
and  was  expunged  by  the  mayor,  on 
an  objection  wMoh,  for  want  of  legal 
notice  under  s.  17,  (as  the  party 
alleges,)  ought  not  to  have  been 
heard.  {Reg.  v.  Harmch,  Mayor  of, 
HAd.&  E.  919.) 
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punge  the  name  of  every  such,  person  from  the  said  lists,  and  he  shall 
also  expunge  from  the  said  lists  the  name  of  every  person  who  shall  be 
proved  to  the  court  to  be  dead,  and  shall  correct  any  mistake  or  supply 
any  omission  which  shall  be  proved  to  the  court  to  have  been  made  in 
any  of  the  said  lists  in  respect  of  the  name  or  place  of  abode  of  any  per- 
son who  shall  be  included  in  any  such  list,  or  in  respect  of  the  local 
desci-iption  of  his  property :  provided  always,  that  no  person's  name 
shall  be  inserted  by  the  mayor-in  any  such  list,  or  shall  be  expunged 
therefrom,  except  in  the  case  of  death,  unless  notice  shall  have  been 
given  as  is  hereinbefore  required  in  each  of  the  said  oases." 

If  the  mayor  for  the  time  being  omit  to  hold  the  above  court,  a 
mandamus  will  be  granted  to  his  successor  in  ofS.ce  to  do  so.  {Beff.  v. 
Mayor  of  Rochester,  E.  B.  &  E.  1024.) 

By  7  Will.  IV., and  1  Vict.  c.  78, s.  17.  "That  every  assessor  shall  be 
empowered,  and  he  is  hereby  directed,  as  soon  as  conveniently  may  be 
after  his  election,  and  from  time  to  time  as  the  occasion  may  arise  or  to 
Mm  may  seem  fit,  to  appoint  under  his  hand  a  deputy  to  act  for  him 
in  case  of  his  illness  or  incapacity  to  act  at  any  election  or  any  revision 
of  the  burgess  lists  ;  and  every  such  appointment  shall  be  signified  by 
him  in  writing  under  his  hand  to  the  council,  and  shall  be  recorded  on 
the  minutes  of  the  proceedings." 

By  5  &  6  Will.  IV.,  c.  76,  s.  19.  "Every  mayor  holding  any  court 
under  this  Act  for  the  revision  of  the  said  lists  shall  have  power  to 
adjourn  the  same  from  time  to  time,  so  that  no  such  adjourned  court 
shall  be  held  after  the  15th  day  of  October  in  any  year,  and  shall  have 
power  to  require  any  overseer,  or  person  having  the  custody  of  any 
book  containing  any  rate  made  for  the  relief  of  the  poor  during  that 
or  any  preceding  year,  in  any  parish  wholly  or  in  part  within  the 
borough,  to  produce  the  same  and  allow  the  same  to  be  inspected  at 
any  court  to  be  held  for  revision  of  the  burgess  lists,  and  shall  have 
power  to  administer  an  oath  to  the  town  clerk  and  to  the  overseers, 
and  to  all  persons  claiming  to  be  inserted  in  or  making  objection  to 
the  omission  or  insertion  of  any  name  in  any  of  the  said  lists,  and  to  all 
persons  objected  to  in  any  of  such  lists,  and  to  all  persons  claiming  to 
have  any  mistake  in  any  of  such  lists  corrected,  and  to  all  witnesses 
who  may  be  tendered  or  examined  on  either  side  ;  and  the  mayor  and 
assessors  shall,  upon  the  hearing  in  open  court,  determine  upon  the 
validity  of  such  claims  and  objections,  and  the  mayor  shall,  in  open 
court,  write  his  initials  against  the  name  respectively  struck  out  or  in- 
serted, and  against  any  part  of  the  said  lists  in  which  any  mistakes 
shall  have  been  corrected,  and  shall  sign  his  name  to  every  page  of  the 
several  lists  so  settled." 

Sect.  21.  "  Every  person  authorized  by  law  to  make  an  afifirmation 
instead  of  taking  an  oath  shall  make  such  affirmation  in  every  case  in 
which  by  this  Act  an  oath  is  requu-ed  to  be  taken  ;  and  if  any  person 
taking  any  oath  required  by  this  Act,  or  making  any  affirmation  instead 
of  taking  such  oath,  shall  wilfully  swear  or  affirm  falsely,  such  person 
shall  be  deemed  guilty  of  perjury,  and  shall  be  punished  accordingly." 

Sect.  22.  "  The  biu-gess  lists  so  revised  and  signed  as  last  aforesaid, 
shall  be  delivered  by  the  mayor  to  the  town  clerk  of  such  borough,  who 
shall  keep  the  same,  and  shall  cause  the  said  burgess  lists  to  be  fairly 
and  truly  copied  into  one  general  alphabetical  list  in  a  book  to  be  by 
him  pi'ovided  for  that  purpose,  with  every  name  therein  numbered, 
beginning  the  numbers  from  the  first  name,  and  continuing  them,  in  a 
regular  series  to  the  last  name,  and  shall  cause  such  books  to  be  com- 
pleted on  or  before  the  22nd  day  of  October  in  every  year,  and  shall 
deliver  such  books,  together  with  the  lists,  at  the  expiration  of  his 
office,  to  the  person  succeeding  him  in  such  office  ;  and  every  such  book 
in  which  the  said  burgess  lists  shall  have  been  copied  shall  be  the 
burgess  roll  of  the  burgesses  of  such  borough  entitled  to  vote,  after  the 
passing  of  this  Act,  in  the  choice  of  the  councillors,  assessors,  and 
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Lists. 


Mandamus  to 
mayor  to  hold 
court. 

Assessor  may 
appoint  a  deputy. 


Appointment  to 
be  signified  to 
the  council. 


Power  to  mayor, 
tfec,  of  adjourn- 
ing, of  adminis- 
tering oaths,  &c. 


Mayor  shall  sign 
the  lists  in  open 
court. 


Aftifniation  may 
be  substituted 
for  oath. 


Kevised  borough 
list  to  be  kept  by 
the  town-clerk, 
and  copied  into 
books,  with  the 
names  mmabered. 


Such  book  to  be 
the  roll  of  bm'- 
gesses  entitled  to 
Tote, 
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Lists. 


No  stamp  duty 
on  enrolment  (a). 


Burgess  roll  not 
to  be  questioned 
for  tlie  title  of  the 
mayor  or  asses- 
sors. 


Largess  roll  to  be 
in  force  until  re- 
vision of  new 
burgess  roll. 


Where  new 
burgess  list  of  a 
parish  in  a 
borough  has  not 
been  made  out 
the  part  of  old 
burgess  roll 
applying  to  the 
parish  to  con- 
tinue in  force. 


Copies  of  the 
burgess  roll  to  be 
printed  for  sale. 


auditors  of  such  borough,  as  hereinafter  mentioned,  at  any  election 
which  may  take  place  in  such  borough  between  the  1st  day  of  November 
inclusive  in  the  year  wherein  such  burgess  roll  shall  have  been  made 
and  the  1st  day  of  November  in  the  succeeding  year;  provided  that  no 
stamp  duty  shall  be  payable  in  respect  of  the  admission,  registry,  or 
enrolment  of  any  burgess,  according  to  the  provisions  of  this  Act." 

By  7  Will.  IV.,  and  1  Vict.  c.  78,  s.  5.  "That  after  the  passing  of 
this  Act  no  burgess  roll  shall  be  liable  to  be  questioned  by  reason  of 
any  defect  of  title  or  want  of  title  of  the  mayor  or  assessors  by  whom 
the  same  shall  have  been  revised,  or  any  or  either  of  them,  provided 
that  he  or  they  shall  have  been  in  the  actual  possession  and  exercise  of 
the  office  of  mayor  or  assessor,  as  the  case  may  be." 

Sect.  6.  "  That  in  every  borough  in  which  by  reason  of  any  neglect 
or  informality  a  new  burgess  roll  of  the  said  borough  shall  not  have 
been  duly  made  in  any  year  within  the  time  directed  by  the  said  Act, 
the  burgess  roll  which  was  in  force  before  the  time  appointed  for  the 
revision  shall  continue  in  force  until  such  new  burgess  roll  shall  have 
been  duly  made." 

By  20  &  21  Vict.  c.  50,  s.  6,  reciting  that  by  an  Act  7  Will.  IV.,  and 
1  Vict.  c.  78,  "To  Amend  an  Act  for  the  Regulation  of  Municipal  Cor- 
porations in  England  and  Wales,"  it  was  enacted, "  that  in  every  borough 
in  which  by  reason  of  any  neglect  or  informality  a  new  burgess  roll 
of  the  said  borough  shall  not  have  been  made  in  any  year  within 
the  time  directed  by  the  said  Act  for  the  regulation  of  municipal  cor- 
porations, the  burgess  roll  which  was  in  force  before  the  time  appointed 
for  the  revision  shall  continue  in  force  until  such  new  burgess  roll  shall 
have  been  duly  made  ;  and  that  the  said  recited  enactment  applies  only 
to  any  borough  in  which  a  new  burgess  roll  shall  not  have  been  made 
as  therein  mentioned  ;  and  that  it  is  expedient  to  provide  as  to  any 
borough  consisting  of  more  parishes  than  one,  wholly  or  in  part 
within  any  borough  in  which  a  new  burgess  roll  shall  have  been 
made  out,  but  in  which  the  burgess  list  or  lists  of  one  or  more  of  such 
parishes,  wholly  or  in  part  within  such  borough  shall  have  been 
omitted,"  enacts,  "  that  in  every  borough  consisting  of  more  parishes 
than  one,  whoUy  or  in  part  within  such  borough,  in  which  by  reason  of 
any  neglect  or  informality  a  burgess  list  of  any  parish,  or  of  parts  of  any 
parish  within  such  borough  shall  not  have  been  made  out  in  any  year, 
or  in  case  such  burgess  list  shall  not  have  been  revised  as  required  by 
the  said  Act  for  the  regulation  of  municipal  corporations,  so  much  of 
the  burgess  roll  which  was  in  force  before  the  time  appointed  for  the 
revision,  as  contains  the  names  of  the  burgesses  entitled  to  vote  in 
respect  of  property  within  such  parish  or  part  of  parish,  shall  con- 
tinue in  force,  and  be  taken  to  be  the  list  of  burgesses  entitled  to 
vote  in  respect  of  such  property,  until  a  burgess  list  for  such  parish  or 
part  of  a  parish  shall  have  been  revised  and  become  part  of  the  burgess 
roll." 

By  5  &  6  Will.  IV.,  c.  76,  s.  23,  "  The  town  clerk  of  every  borough 
shall  cause  to  be  written  or  printed  copies  of  the  burgess  roll  in  every 
year,  and  shall  deliver  such  copies  to  all  persons  applying  for  the  same, 
on  payment  of  a  reasonable  price  for  each  copy,  and  the  monies  arising 
from  the  sale  thereof,  and  of  the  overseers'  lists,  and  of  the  lists  of 
claims  and  objections  as  aforesaid,  shall  be  paid  over  to  the  treasurer 
of  such  borough,  and  shall  be  applied  by  him  in  aid  of  the  borough 
fund  hereinafter  mentioned," 


{a)  By  Stat.  1  &  2  Vict.  c.  35,  (4th 
July,  1838,)  "no  stamp  duty  shall 
be  chargeable  on  the  admission  of  any 
person  entitled  to  take  up  his  free- 


dom by  birth  or  servitude  in  any  city 
or  borough  in  England  returning  a 
member  or  members  to  serve  in  Par- 
liament. 
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By  7  WUl.  IV.,  and  1  Vict.  o.  78,  s.  24.    "  That  it  shall  be  lawful     1.  Burgess 
for  any  person  whose  claim  shall  have  been  rejected  or  na,me  expunged         Lists. 

at  the  revision  of  the  burgess  roll  of  any  of  the  said  boroughs  to  apply,     

before  the  end  of  the  term  then  next  following,  to  the  Court  of  King's  ^^S 'tocS 

Bench  for  a  mandamus  to  the  mayor  for  the  time  being  of  that  boi-ough  of  Queen's  Benoli 

to  insert  his  name  upon  the  burgess  roll,  and  thereupon  for  the  court  for  a  mar^mus 

to  inquire  into  the  title  of  the  applicant  to  be  so  enrolled  ;  and  if  the  ontiierolL"^^'^^^ 

court  shall  award  such  mandamus,  the  mayor  shall  be  bound  to  insert 

the  name  upon  the  burgess  roll,  and  shall  add  thereunto  the  words, 

'  By  order  of  the  Court  of  King's  Bench,'  and  shall  subscribe  his  name 

in  such  words ;   and  thereupon  the  person  whose  name  shall  be  so 

added  to  the  burgess  roll  shall  be  deemed  a  burgess,  and  entitled  to 

vote  and  act  as  a  burgess  in  all  respects  as  if  his  name  had  been  put 

upon  the  burgess  roll  by  the  mayor  and  assessors  ;  and  upon  every 

such  application  the  court  shall  have  power  to  make  such  order  with 

respect  to  the  costs  as  to  the  court  shall  seem  fit." 

The  "burgess  roll"  spoken  of  as  being  revised  is  a  term  incor- 
rectly used.  It  should  have  been  "  bui-gess  list."  Where  the  overseers 
of  a  place  within  a  borough  negligently  omitted  to  deliver  a  list  of 
burgesses  for  such  place  to  the  town  clerk,  who  therefore  could  not  pro- 
duce such  list  before  the  mayor  at  the  revision  court,  it  was  held 
that  a  claimant,  who  had  sent  in  notice  of  his  claim  to  the  town  clerk, 
who  produced  it  before  the  court  before  which  the  claimant  sub- 
stantiated it,  but  the  court  refused  to  insert  the  name  of  the  claimant 
on  the  burgess  roll,  on  account  of  the  want  of  a  burgess  list,  was 
a  person  whose  claim  had  been  rejected  within  the  above  section,  and 
that  he  was  entitled  to  a  mandamus  by  the  mayor,  to  insert  his  name 
on  the  burgess  roll.     {Re,g.  v.  Mayor  of  Lichfield,  1  Q.  B.  453.) 

If  a  burgess  list  is  incorrectly  signed,  as  by  an  insufficient  number  of 
overseers,  there  is  no  list  to  revise,  and  the  claimants  to  be  put  on  it 
cannot  have  the  list  of  claimants  treated  as  a  substantial  list,  and 
revised  instead,  but  their  remedy  would  perhaps  be  to  apply  for  a 
mandamus  to  be  put  on  the  existing  burgess  roll,  under  the  above 
sect.  24.  {Be  Mayor  and  Assessors  of  Harwich,  21  L.  J.  Q.  B.  193.) 
But  if  an  insufficient  list  is  in  fact  signed  and  delivered  by  the 
overseers,  it  is  doubtful  whether  the  mayor  and  assessors  have 
power  to  make  a  fresh  list  of  burgesses.  {Seale  v.  The  Queen,  8  A.  £ 
E.  22.  See  also  20  &  21  Vict.  c.  50,  s.  6,  ante,  1258.)  A  person  omitted 
from  the  burgess  roll  for  non-payment  of  an  illegal  rate  is  entitled  to 
a  manAamiMS  under  this  section,  (fieg.  v.  Mayor  of  New  Windsor, 
7  §.  B.  908.)  Where  a  parish  consisted  of  nine  wards,  each  of  which 
elected  an  overseer,  and  the  overseers  so  elected  were  the  overseers 
of  the  parish,  such  overseers,  or  now  the  majority  of  them,  (16  &  17 
Vict.  c.  79,  s.  14,  'post,  1314,)  must  sign  and  deliver  the  burgess  list 
of  the  whole  parish,  and  it  is  not  sufficient  to  make  out  a  separate 
list  for  each  ward  separately,  signed  only  by  the  overseer  of  such 
ward.  {King  v.  Share,  3  Q.  B.  31.)  The  penalties  incurred  by  over- 
seers for  their  neglect  of  duty  under  the  forty-eighth  section,  are 
separately  incurred  by  each,  and  an  action  lies  against  each  separately. 

(-^•) 
The  churchwardens  of  a  parish  are  overseers  within  the  meaning  of 

this  section.    (Clarh  v.  Oant,  8  Exch.  252.) 

The  mandamAis  to  insert  a  name  on  the  burgess  roll  under  this  section 
is  not  absolute  in  the  first  instance  for  a  peremptory  mandamus.  {Reg. 
V.  Mayor  of  Eye,  9  A.  S  E.  670 ;  see  Beg.  v.  Mayor  of  Hartlepool,  2 
O.  M.  <t  P.  666'.) 

A  burgess   on  the  roll  is  liable  to  a  quo  warranto  as  claiming  a  Quo  ifarranto. 
franchise,  but  not  to  be  called  upon  to  show  cause  in  the  first  instance, 
under  6  &  7  Vict.  c.  89,  s.  5.     {Be  Milner,  5  Q.  B.  589.) 

Costs  will  be  given,  if  the  corporation  desire  it,  of  an  unsuccessful 
application  under  this  section  (24),  on  the  ground  that  they  are  a  pubUc 
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Lists. 

As  to  election  of 
mayor,  aldermen, 
and  council,  and 
of  auditors  and 


CIt)f))OtattOttS  (Municipal). 


(Beq.  V. 


body,  wliose  act  has  been  contested  ■without  sufl&cient  ground. 
Mayor  of  Kidderminster,  2  L.  M.  <&  P.  205.) 

The  qualification  for  and  mode  of  election  of  mayor,  aldermen,  and  ■ 
council  of  boroughs,  are  prescribed  between  sections  25  and  39  of  the  5 
&  6  Will.  IV.,  c.  76,  and  subject  to  the  amending  statutes  since  passed, 
which  (see  1  Chitt.  Stat.)  now  regulate  that  matter  ;  but  this  subject, 
as  well  as  that  of  the  election  of  auditors  and  assessors,  is  not  within 
the  scope  of  the  present  work,  and  those  sections  and  statutes  are  accord- 
ingly omitted,  except  s.  34. 


At  municipal 
elections  in  any 
borough,  no 
inqujiy  of  the 
voter  except  as  to 
his  identity,  and 
whether  he  has 
voted  before  at 
the  same  election. 


Forms  of  ques- 
tions as  to  these 
points. 


Persons  convicted 
of  bribeiy  disqua- 
lified jfrom  voting 
at  any  election  in 
the  borough. 


11.  Offences  at  iElections. 

By  5  &  6  Will.  IV.,  c.  76,  s.  34,  "  No  inquiry  shall  be  permitted  at  any 
election  as  to  the  right  of  any  person  to  vote  as  a  burgess  in  any 
borough,  except  only  as  follows  ;  (that  is  to  say)  that  the  mayor  or  other 
presiding  officer  shall,  if  required  by  any  two  burgesses  entitled  to  vote 
in  the  same  borough,  put  to  any  voter  at  the  time  of  his  delivering  in 
his  voting  paper,  and  not  afterwards,  the  following  questions,  or  any  of 
them,  and  no  other  :  — 

1.  Are  you  the  person  whose  name  is  signed  as  A.  B.  to  the  voting  paper  now 

delivered  in  by  you  1 

2.  Are  yoa  the  person  whose  name  appears  as  A.  B.  on  the  burgess  roU  now 

in  force  for  this  borough,  being  registered  therein  as  rated  for  property 
described  to  be  situated  in  [here  specify  the  street,  Sfc.,  as 

described  in  the  iurgess  roH]  ? 

3.  Have  you  ah-eady  voted  at  the  present  election? 

"  And  no  person  required  to  answer  any  of  the  said  questions  shall  be 
permitted  or  qualified  to  vote  until  he  shall  have  answered  the  same ; 
and  if  any  person  shall  wilfully  make  a  false  answer  to  any  of  the 
questions  aforesaid,  he  shall  be  deemed  guilty  of  a  misdemeanour,  and 
may  be  indicted  and  punished  accordingly." 

Sect.  54.  "  If  any  person  who  shall  have  or  claim  to  have  any  right 
to  vote  in  any  election  of  mayor,  or  of  a  councillor,  auditor,  or  assessor 
of  any  borough,  shall,  after  the  passing  of  this  Act  ask,  or  take  any 
money  or  other  reward  by  way  of  gift,  loan,  or  other  device,  or  agree 
or  contract  for  any  money,  gift,  office,  employment,  or  other  reward 
whatsoever,  to  give  or  forbear  to  give  his  vote  in  any  such  election,  or 
if  any  person,  by  himself  or  any  person  employed  by  him,  shall,  by  any 
gift  or  reward,  or  by  any  promise,  agreement,  or  security  for  any  gift 
or  reward,  corrupt  or  procure,  or  offer  to  corrupt  or  procure,  any  person 
to  give  or  forbear  to  give  his  vote  in  any  such  election,  such  person  so 
offending  in  any  of  the  cases  aforesaid,  shall,  for  every  such  offence, 
forfeit  the  sum  of  fifty  pounds  of  the  lawful  money  of  Great  Britain,  to 
be  recovered,  with  full  costs  of  suit,  by  any  one  who  shall  sue  for  the 
same,  by  action  of  debt,  bill,  plaint,  or  information  in  any  of  his 
Majesty's  courts  of  record  at  Westminster;  and  any  person  offending 
in  any  of  the  cases  aforesaid,  being  lawfully  convicted  thereof,  ,shaU 
for  ever  be  disabled  to  vote  in  any  election  in  such  borough,  or  in  any 
municipal  or  parliamentary  election  whatever  in  any  part  of  the 
United  Kingdom,  and  also  shall  for  ever  be  disabled  to  hold,  exercise,  or 
enjoy  any  office  or  franchise  to  which  he  then  shall,  or  at  any  time 
afterwards  may  be,  entitled  as  a  burgess  of  such  borough,  as  if  such 
person  was  naturally  dead." 

A  corrupt  employment  of  a  voter  to  haul  stones  as  a  reward  for  his 
vote,  is  a  reward  within  the  meaning  of  that  section,  (Harditig  v.  JStokes, 
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\  H.  tS;  W.  354.)    It  is  for  the  jury  to  find  whether  tlie  employment  was     2.  Offences 
corrupt  or  not.     (16.)  at  Elections. 

Upon  similar  words  in  the  Bribery  Act,  (2  Geo.  II.,  c.  24,  s.  7,)  it  has  

been  held  that  that  Act  did  not  apply  to  a  case  where  money  had 
been  paid  to  a  voter  after  the  election,  but  no  pre-existing  agreement 
could  be  proved.  (Lord  Huntingtower  v.  Gardiner,  \  B.  S  G.  297.)  But 
it  would  seem  that  the  subsequent  payment  of  money  would  be  evidence 
to  go  to  a  jury  on  the  question  of  the  pre-existing  agreement.  (See 
per  Lord  Camphetl,  in  Beg.  v.  Thwaites,  1  J!.  <h  B.  704,  mofo.) 

By  5  &  6  Win.  IV.,  c.  76,   s.  55.  "  If  any  person  offending  in  any  persons  offending 
of  the  cases  as  aforesaid  shall,  within  the  space  of  twelve  months  next  in  any  of  the  cases 
after  such  election  as  aforesaid,  discover  any  other  person  oifending  in  covering  others  so 
any  of  the    cases  aforesaid,  so    that  such    other   person   be  thereon  offending  to  be 
convicted,  such  person  so  discovering,  and  not  having  been  before  that  ^'f°''^''^u-'^  ''"" 
time  convicted  of  any  such  offence,  shall  be  indemnified  and  discharged 
from  all  penalties  and  disabilities  which  he  shall  then  have  incurred  by 
any  such  offence." 

Sect.  56.  "Provided  always,  that  no  person  shall  be  made  liable  to  S'o_  person  liable 
any  incapacity,  disability,  forfeiture,  or  penalty  by  this  Act  imposed  '"  inoapMity, 
in  any  of  the  cases  aforesaid,  unless  prosecution  be  commenced  within  unless  prosecuted 
two  years  after  such  incapacity,  disability,  forfeiture,  or  penalty  shall  within  two  years. 
be  incurred,    anything  herein   contained   to   the    contrary  notwith- 
standing." 

By22  Vict.  c.  35,  s.  9,  "If,  pending  or  after  any  election  of  councillors.  Penalty  for  per- 
auditors,  or  assessors,  any  person  shall  personate,  or  induce  any  other  sonation  of  voters, 
person  to  personate  any  person  entitled  to  vote  at  such  election,  or  whose 
name  is  on  the  burgess  roll  then  in  force,  or  falsely  assume  to  act  in  the 
name  or  on  behalf  of  any  person  so  entitled  to  vote,  or  wilfully  make 
a  false  answer  to  any  of  the  questions  mentioned  in  section  eighteen  of 
this  Act,  he  shall  for  every  such  offence  be  liable,  on  conviction  before 
two  justices  in  petty  sessions,  to  be  imprisoned  in  the  common  gaol  or 
house  of  correction  for  any  period  not  exceeding  three  months,  with  or 
without  hard  labour." 

The  offence  of  personation  is  complete  under  this  section,  when  a  offence  of 
person  not  a  voter  hands  a  nomination  paper  purporting  to  be  signed  personation. 
by  a  person  whose  name  was  on  the  burgess  roll  to  the  polling  officer, 
though  when  questioned  by  the  officer  he  at  once  admit  that  he  was 
not  the  person  whose  name  was  signed,  and  the  officer  thereupon  does 
not  file  the  paper  or  record  the  vote,  and  a  conviction  for  inducing  a 
person  to  personate  a  voter  need  not  state  the  means  adopted  to  induce. 
{R.  V.  Ha^ue,  4  B.  <i>  S.  715  ;  33  L.  J.  M.  C.  81.) 

As  to  the  distinction  between  personation  and  misnomer,  see  Reg.  v. 
Thwaites,  \E.&  B.  704.  There  misnomer  is  cured  by  5  &  6  Will.  IV., 
c.  76,  s.  142,  post,  1313.- 

By  22  Vict.  c.  35,  s.  10,  "If  before,  pending,  or  after  any  election  of  Penalty  for 
councillors,  auditors,  or  assessors,  any  person  shall  wilfully  fabricate,  in  fpfging  nomina- 
whole  or  in  part,  alter  or  deface,  destroy,  abstract,  or  purloin,  any  paper.         ° 
nomination  or  voting  paper,  after  the  same  shall  have  been  duly  filled 
up,  he  shall  for  every  such  offence  be  liable,  on  conviction  before  two 
justices  in  petty  sessions,  to  be  imprisoned  in  the  common  gaol  or 
house  of  correction  for  any  period  not  exceeding  three  months,  with  or 
without  hard  labour. 

Sect.  11.  "If   any  person  at  any  election  of   mayor,   councillors,  penalty  on 
auditors,  or  assessors  for  any  borough  shall  be  guilty  of  bribery,  he  persons  guilty  of 
shall  for  every  such  offence  forfeit  the  sum  of  forty  shillings  to  any  tions^J''  ^ 
j)erson  who  shall  sue  for  the  same  in  the  county  court,  with  full  costs 
of  suit ;  and  any  person,  offending  in  any  case  in  which,  under  the  Act 
or  Acts  for  the  time  being  in  force  with  respect  to  the  election  of 
members  to  serve  in  parliament  for  boroughs  in  England  and  Wales, 
the  name  of  the  offender  may  be  expunged  from  the  list  of  voters,  being 
lawfully  convicted  thereof,  shall  for  the  term  of  sis  years  be  disabled 
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to  vote  in  any  election  in  such  borougli,  or  in  any  municipal  or 
parliamentary  election  whatever,  in  any  part  of  the  United  Kingdom, 
and  shall  for  such  term  be  disabled  to  hold,  exercise,  or  enjoy  any  office 
or  franchise  to  which  he  then  shall  or  at  any  time  afterwards  may  be 
entitled  as  a  burgess  of  such  borough,  as  if  such  person  were  naturally 
dead." 

Sect.  12.  "The  word  'Bribery'  shall  include  anything  committed 
or  done  before,  at,  after,  or  with  respect  to  the  election  of  any  mayor, 
councillors,  auditors,  or  assessors,  which,  if  committed  or  done  before, 
at,  after,  or  Avith  respect  to  any  election  of  any  member  to  serve  in 
parliament,  would  render  the  person  committing  or  doing  the  same 
liable  to  any  pains,  penalties,  forfeitures,  or  conviction  for  bribery, 
treating,  undue  influence,  corrupt  practices,  or  other  offence,  under  any 
Act  or  Acts  for  the  time  being  in  force  with  respect  to  the  election  of 
members  to  serve  in  parliament  for  boroughs  in  England  and  Wales." 

Sect.  13.  "  If  any  person  shall  think  himself  aggrieved  by  any  con- 
viction under  this  Act,  he  may  appeal  therefrom  to  the  next  quarter 
sessions  of  the  peace  in  and  for  the  county  within  which  is  situate  the 
city  or  boro^igh  in  which  such  conviction  took  p.lace,  first  giving 
reasonable  notice  to  the  mayor  and  justice  or  justices  of  the  peace,  as 
the  case  may  be,  of  his  intention  so  to  do,  and  entering  into  recognizance 
to  pay  such  costs  as  may  be  awarded  against  him." 

Sect.  14.  "  All  proceedings  for  enforcing  any  pains,  penalties,  for- 
feitures, or  convictions  under  this  Act  shall  be  commenced  within  six 
calendar  months  from  the  time  when  the  matter  of  such  proceedings 
arose." 

Sect.  16.  "  This  Act  shall  apply  to  every  city,  borough,  and  town 
corporate  specified  in  the  schedules  to  the  said  first-mentioned  Act,  and 
to  every  municipal  corporation  in  England  and  Wales  erected  after  the 
passing  of  that  Act,  and  whether  erected  by  charter  under  that  Act  or 
otherwise,  and  shall  be  construed  and  executed  as  if  its  provisions 
formed  part  of  that  Act,  and  the  Acts  from  time  to  time  in  force 
amending  or  extending  that  Act," 
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III.  Bibtsion  into  212aari(s. 

By  5  &  6  Will.  IV.,  c,  76,  s.  39.  "  Whereas  it  is  expedient  that  certain 
boroughs  of  large  population  should  be  divided  into  wards  before  any 
election  of  councillors  for  such  boroughs  should  take  place :  be  it 
therefore  enacted,  that  every  borough  in  the  said  Schedule  (A.)  shall 
be  divided  into  the  number  of  wards  mentioned  in  such  Schedule  in 
conjunction  with  the  name  of  such  borough  ;  and  that  it  shall  be  lawful 
for  the  barrister  or  barristers  appointed  in  pursuance  of  the  provisions 
hereinbefore  contained  to  revise  the  burgess  and  councillors'  lists  of  any 
borough  in  the  present  year,  and  he  or  they  is  and  are  hereby  required, 
within  the  space  of  six  weeks  next  after  the  passing  of  this  Act,  to 
determine  and  set  out  the  extent,  limits,  and  boundary  lines  of  such 
wards,  and  what  portions  of  such  borough  shall  be  included  therein 
respectively ;  and  the  copy  of  the  particulars  of  such  division  shall  be 
forthwith  transmitted  to  one  of  his  Majesty's  principal  secretaries  of 
state,  and,  if  his  Majesty,  by  advice  of  his  privy  council,  shall  approve 
such  determination,  shall  be  piiblished  in  the  London  Gazette,  and 
another  copy  of  such  particulars  shall  be  delivered  to  the  town  clerk  of 
such  borough,  to  be  by  him  safely  kept  among  the  public  documents  of 
such  borough  ;  and  every  such  borough  shall  after  such  publication  as 
aforesaid  be  deemed  to  be  divided  into  such  wards  as  shall  be  so  deter- 
mined and  set  out  as  aforesaid,  and  such  division  shall  continue  and 
be  in  force  until  the  same  shall  be  altered  by  authority  of  Parliament : 
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provided  always,  that  if  his  Majesty,  by  advice  of  his  privy  council, 
shall  not  approve  such  determination,  such  publication  as  aforesaid 
shall  nevertheless  be  made,  and  such  division  be  in  force  for  the  purpose 
of  any  election  under  the  provisions  of  this  Act,  and  until  such  time 
as  his  Majesty  shall,  by  advice  of  his  privy  council,  upon  further  in- 
formation and  report  from  such  barristers,  definitively  approve  the 
division  of  such  borough  into  wards,  in  manner  hereinbefore  men- 
tioned." 

Sect.  40.  "  The  said  barrister  or  barristers  shall,  after  the  division 
of  the  borough  into  such  number  of  wards  as  is  directed  by  this  Act, 
apportion  among  the  several  wards  of  such  borough  the  number  of 
councillors  mentioned  in  conjunction  with  the  name  of  such  borough  in 
the  said  Schedule  (A.) ;  and  in  assigning  the  number  of  councillors  to 
each  ward  the  said  barrister  or  barristers  shall,  as  far  as  in  his  or  their 
judgment  he  or  they  may  deem  it  to  be  practicable,  have  regard  as 
well  to  the  number  of  persons  rated  to  the  relief  of  the  poor  in  such 
ward  as  to  the  aggregate  amount  of  the  sums  at  which  all  the  said 
persons  shall  be  so  rated  :  provided  always,  that  the  number  of  coun- 
cillors assigned  to  each  ward  shall  be  a  number  divisible  by  three  ;  and 
a  copy  of  the  particulars  of  the  number  of  councillors  so  assigned  to 
the  several  wards  of  the  borough  shall  be  forthwith  transmitted  to  one 
of  his  Majesty's  principal  secretaries  of  state,  and,  subject  as  aforesaid 
to  the  approval  of  his  Majesty,  by  the  advice  of  his  privy  council,  shall 
be  published  in  the  London  Gazette,  and  another  copy  of  such  particulars 
shall  be  delivered  to  the  town  clerk  of  the  borough,  to  be  by  him  safely 
kept  among  the  public  documents  of  such  borough ;  and  the  number  of 
councillors  so  assigned  to  each  ward  of  such  borough  shall,  after  such 
publication  as  aforesaid,  be  the  number  to  be  elected  in  such  ward,  and 
shall  so  continue  until  the  same  shall  be  altered  by  authority  of  Par- 
liament :  provided  always,  that  if  his  Majesty,  by  the  advice  of  his 
privy  council,  shall  not  approve  the  number  of  councillors  so  assigned 
to  each  ward,  such  publication  shall  nevertheless  be  made,  and  the 
number  of  councillors  so  assigned  to  each  ward  of  such  borough  by 
such  barrister  shall  be  the  number  to  be  elected  in  such  ward  at  any 
election  of  councillors  under  this  Act,  until  such  time  as  his  Majesty 
shall,  by  advice  of  his  privy  council,  upon  further  information  and 
report  from  such  barrister,  definitively  approve  such  assignment  in 
manner  hereinbefore  mentioned." 

Sect.  41.  "And  whereas  it  may  be  convenient  in  divers  boroughs  to 
adhere  in  the  division  of  the  same  into  wards  to  the  ancient  division 
thereof  into  parishes  or  into  districts  under  any  local  Act,  or  to  adapt 
such  division  to  local  circumstances,  and  such  division  so  made  might 
render  difficult  such  apportionment  of  councillors  as  is  hereinbefore 
directed  ;  be  it  therefore  enacted,  that  in  every  such  case  the  said  bar- 
rister or  barristers  shall  be  empowered,  at  his  or  their  discretion, 
subject  as  aforesaid  to  the  approval  of  his  Majesty,  by  the  advice  of  his 
privy  council,  to  divide  any  borough  in  conjunction  with  the  name  of 
which,  in  the  said  Schedule  (A.),  shall  be  mentioned  any  number  of 
wards  greater  than  two,  into  any  number  of  wards  more  or  less  by  one 
than  the  number  of  wards  mentioned  in  conjunction  with  the  name  of 
such  borough  in  the  said  schedule." 

Sect.  42.  "The  said  barrister  or  barristers  shall  have  power  to 
require  any  overseer,  or  person  having  the  custody  of  any  book  con- 
taining any  rate  made  for  the  relief  of  the  poor,  in  any  parish  wholly 
or  in  part  within  any  borough  to  be  divided  into  wards,  to  produce 
such  book  before,  and  allow  the  same  to  be  inspected  by  the  said  bar- 
rister or  barristers;  and  the  said  barrister  or  barristers  shall  have 
power  to  administer  an  oath  to  the  overseers  and  to  all  other  persons, 
who  are  hereby  required  to  answer  upon  oath  all  such  questions  as  the 
said  barrister  or  barristers  may  put  to  them,  or  any  of  them,  touching 
any  matter  which  the  said  barrister  or  barristers  may  deem  necessary 
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for  enabling  them  to  execute  the  duties  by  this  Act  imposed  upon 
them." 

By  22  Vict.  c.  35,  s.  1,  it  is  enacted,  "  If  two-thirds  in  number  of  the 
council  of  any  borough  shall  agree  to  petition,  and  the  council  shall 
thereupon  petition  her  Majesty  for  the  division  of  such  borough  into 
wards,  or  for  the  alteration  of  the  number  and  boundaries  of  the  wards 
into  which  any  borough  is  or  from  time  to  time  shall  be  divided,  it 
shall  be  lawful  for  her  Majesty  from  time  to  time,  if  she  shall  think  fit, 
by  advice  of  her  privy  council,  to  iix  the  number  of  wards  into  which 
such  boroughs  shall  be  divided ;  and  every  borough  shall  be  divided 
into  the  number  of  wards  mentioned  in  the  order  in  council  made  on 
such  petition :  provided  nevertheless,  that  notice  of  every  such  petition, 
and  of  the  time  when  it  shall  please  her  Majesty  to  order  that  the  same 
be  takeu  into  consideration  by  her  privy  council,  shall  be  published  in 
the  London  Gazette  one  month  at  least  before  such  petition  shall  be  so 
considered." 

Sect.  2.  "The  senior  judge,  or,  in  case  of  his  absence  from  the 
kingdom,  the  next  judge  in  the  commission  of  assize  for  the  summer 
circuit  next  after  any  such  order  in  council  shall  have  been  made,  shall 
appoint  a  barrister  for  the  purpose  of  determining  the  boundaries  of 
such  wards,  and  apportioning  the  number  of  councillors  of  the  borough 
among  such  wards  as  hereinafter  mentioned." 

Sect.  3.  "  The  provisions  of  sections  thirty-nine,  forty,  and  forty-two, 
and  so  much  of  section  forty-three  as  remains  unrepealed,  of  the  Act  of 
the  fifth  and  sixth  years  of  the  reign  of  King  William  the  Fourth, 
chapter  seventy-six,  shall  extend  to  any  such  division  of  a  borough  into 
wards,  or  to  any  such  altei-ation  of  the  number  and  boundaries  of  the 
wards  into  which  any  borough  is  or  may  be  from  time  to  time  divided, 
and  the  same  sections,  and  also  the  provisions  of  the  tenth  section  of 
the  Apt  of  the  seventh  year  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth  and  first  of  her  Majesty  Queen  Victoria,  chapter 
seventy-eight,  and  of  the  tenth  section  of  the  Act  of  the  sixteenth  and 
seventeenth  years  of  the  reign  of  her  Majesty  Queen  Victoria,  chapter 
seventy -nine,  shall  apply  to  every  election  after  such  division  or  altera- 
tion ;  and  the  barrister  so  to  be  appointed  as  aforesaid  shall  have  all 
the  powers,  rights,  and  privileges  mentioned  in  sections  thirty-nine, 
forty,  and  forty-two  of  the  said  Act  of  the  fifth  and  sixth  years  of  the 
reign  of  his  late  Majesty  King  WUliam  the  Fourth,  chapter  seventy- 
six  ;  and  the  costs  and  expenses  thereby  occasioned  shall  be  paid  and 
discharged,  and  such  barrister  shall  be  remunerated  at  the  rate  of  five 
guineas  for  every  day  be  shall  be  so  employed,  over  and  above  his 
travelling  and  other  expenses,  out  of  the  borough  fund." 

By  5  &  6  Will.  IV.,  c.  76,  s.  43, "  In  every  case  in  which  there  shall  be 
a  division  into  wards  of  any  borough,  the  burgesses  of  every  such  ward, 
and  none  others,  shall  on  the  day  fixed  for  the  first  election  of  coun- 
cillors separately  elect  from  the  persons  qualified  to  be  councillors 
the  whole  number  of  councillors  assigned  to  such  ward  respectively, 
and  on  the  1st  day  of  November  in  any  subsequent  year  shall  sepa- 
rately elect  from  the  persons  qualified  to  be  councillors  one-third  part 
of  the  whole  number  of  councillors  assigned  to  such  ward,  and  on  the 
1st  day  of  March  next  after  the  first  election  of  councDlors  in  such 
ward,  and  in  every  subsequent  year,  shall  separately  elect  from  the 
persons  qualified  to  be  councillors  two  assessors  for  such  ward  ;  and 
every  such  ward  election  first  after  such  division  into  wards  of  any 
such  borough  shall  be  held  before  the  mayor,  or  the  person  whom  the 
mayor  for  the  time  being  shall  appoint  in  that  behalf,  and  in  every 
succeeding  year  shall  be  held  before  the  alderman  whom  the  coun- 
cillors chosen  in  such  ward  shall  yearly  appoint  in  that  behalf,  and 
before  the  two  assessors  of  such  ward ;  and  the  assessors  who  shall 
hold  the  court  for  revising  the  burgess  lists  with  the  mayor  shall  be 
the  assessors  of  the  mayor's  ward,  and  the  votings  and  other  proceed- 
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ings  in  all  other  respects  at  such  ward  elections  shall  be  conducted  in 
the  same  manner  as  at  elections  of  councillors  or  assessors  respectively 
by  the  burgesses  of  the  whole  borough,  and  the  aldermen  and  assessors 
of  each  ward  shall  have  the  same  powers  in  regard  to  elections  in  their 
ward  as  the  mayor  and  assessors  for  the  whole  borough  if  not  divided 
into  wards  ;  and  every  person  so  elected  a  councillor  or  assessor  in  such 
ward  shall  hold  his  office  for  the  same  time  that  he  would  have  held 
it  if  he  had  been  elected  by  the  burgesses  of  the  whole  borough,  and  if 
the  number  elected  in  such  ward  had  been  the  whole  number  for  the 
borough." 

By  7_  'Will.  IV.  and  1  Vict.  c.  78,  s.  4,  "  Whereas  by  the  said  Act  it 
is  provided,  that  in  every  case  in  which  there  shall  be  a  division  into 
wards  of  any  borough,  the  assessors  who  shall  hold  the  court  for  revis- 
ing the  burgess  lists  with  the  mayor  shall  be  the  assessors  of  the 
mayor's  ward ;  and  it  may  be,  in  case  the  mayor  be  chosen  from  among 
the  aldermen,  that  there  is  no  mayor's  ward  in  such  borough  ;  be  it 
enacted,  that  so  much  of  the  said  Act  as  provides  that  the  assessors 
who  shall  hold  the  court  for  revising  the  burgess  lists  with  the  mayor 
shall  be  the  assessors  of  the  mayor's  ward  is  hereby  repealed  ;  and  in 
every  borough  divided  into  wards  two  assessors  shall  be  chosen  on  the 
twenty-first  day  after  the  passing  of  this  Act,  and  in  every  subsequent 
year  on  the  1st  day  of  March,  or  on  the  following  day,  if  that  day  be  on  a 
Sunday,  to  hold  the  court  for  revising  the  burgess  lists  with  the  mayor, 
in  like  manner  as  is  provided  in  the  said  Act  concerning  the  election  of 
two  auditors  of  such  borough ;  and  no  burgess  list  which  shall  have 
been  revised  before  the  passing  of  this  Act  by  the  mayor  alone,  or  by 
the  mayor  assisted  by  any  other  person  or  persons,  shall  be  taken  to 
have  been  ill  revised  by  reason  of  the  mayor  not  having  been  assisted 
by  the  assessors  of  the  mayor's  ward,  but  every  such  revised  list,  if 
otherwise  revised  according  to  the  provisions  of  the  said  Act,  shall  be 
good,  and  the  fair  and  true  copy  thereof,  made  according  to  the  provi- 
sions of  the  said  Act,  shall  be  the  burgess  roll  for  the  present  year  in 
that  borough." 

By  5  &  6  Will.  IV.,  c.  76,  s.  48,  "  If  any  mayor,  alderman,  or  assessor  of 
any  borough,  who  shall  be  in  office  at  the  time  herein  appointed  for 
the  revision  by  them  of  the  burgess  list  under  this  Act,  or  for  any  elec- 
tion of  councillors,  assessors,  or  auditors,  which  he  is  required  to  con- 
duct or  declare,  shall  neglect  or  refuse  to  revise  such  burgess  list,  or  to 
conduct  or  declare  such  election  as  aforesaid,  every  such  mayor,  alder- 
man, and  assessor  shall,  for  every  such  offence,  forfeit  and  pay  the  sum 
of  one  hundred  pounds;  and  if  any  overseer  of  any  parish  wholly  or  in 
part  within'  any  borough  shall  neglect  or  refuse  to  make  out,  sign, 
and  deliver  such  list  as  aforesaid,  or  if  the  ^own  clerk  of  any  borough 
shall  neglect  or  refuse  to  receive,  print,  and  publish  such  lists  as  afore- 
said, or  if  any  such  overseer  or  town  clerk  shall  refuse  to  allow  any 
such  lists  to  be  perused  by  any  person  having  right  thereunto,  every 
such  overseer  and  town  clerk  respectively  for  every  such  offence  shall 
forfeit  and  pay  the  sum  of  fifty  pounds  ;  and  the  said  penalties  hereby 
in  such  case  imposed  shall  be  recovered,  with  full  costs  of  suit,  by  any 
person  who  will  sue  for  the  same  within  three  calendar  months  after 
the  commission  of  such  offence,  by  action  of  debt  or  on  the  case,  in  any 
of  his  Majesty's  superior  courts  of  record;  and  the  money  so  to  be  re- 
covered shall,  after  payment  of  the  costs,  and  expenses  attending  the 
recovery  thereof,  be  paid  and  apportioned  as  follows ;  (that  is  to  say,) 
one  moiety  thereof  to  the  person  so  suing,  and  the  other  moiety  thereof 
to  the  treasui-er,  to  be  appointed  by  virtue  of  this"  Act,  to  be  by  him 
applied  in  aid  of  the  borough  fund  hereinafter  mentioned."  See  ante, 
1254,  as  to  the  recovery  of  penalties  under  this  section.  An  overseer 
who  neglects  to  make  out  a  burgess  list,  is  only  liable  for  one  penalty 
under  this  section,  and  cannot  be  sued  for  a  second  penalty  for  refusing 
a  perusal  of  the  same  burgess  list.    {Gregory  v.  Fell,  6  Jur.  422,  Exch.) 
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3.  Division    But  each  overseer  who  neglects  to  sign  the  burgess  list  incurs  the 
into  Wards.    peDalty ;  and  all  the  overseers  of  a  parish  divided  into  districts  must 

sign  the  list  for  that  parish.     {King  v.  Skarej  11  L.  J".  {N.  S.)  Q.  B. 

163 ;  and  see  King  v.  Burrell,  ante,  p.  1254.) 


Duration  of  office 
of  mayor. 


The  mayor  to  be 
a  justice  of  tlie 
peace  for  the 
borougli  and  re- 
turning officer  at 
elections  of  mem- 
bers to  serve  in 
Parliament. 


In  case  of  want 
of  mayor  an 
alderman  to  be 
elected  returning 
office. 


Precedence  of 
mayor  in 
borough. 


Power  to  appoint 
a  deputy. 


Powers  of 
deputy. 


lY.  ®mcas. 

By  5  &  6  Will.  IV.,  c.  76,  a.  49,  "  On  the  ninth  day  of  November  in 
every  year  the  council  of  the  borough  shall  elect  out  of  the  aldermen  or 
councillors  of  such  borough  a  fit  person  to  be  the  mayor  of  such  borough, 
who  shall  continue  in  his  office  for  one  whole  year,"  and  until  his  suc- 
cessor shall  have  accepted  the  office  of  mayor,  and  shall  have  made  and 
subscribed  the  declaration  required  in  that  behalf.  (6  &  7  Will.  IV., 
c.  105,  s.  4 ;  7  Will.  IV.  &  1  Vict.  c.  78,  s.  19.) 

Sect.  57.  "  The  mayor  for  the  time  being  of  every  borough  shall 
be  a  justice  of  the  peace  of  and  for  such  borough,  and  shall  continue 
to  be  such  justice  of  the  peace  during  the  next  succeeding  year  after 
he  shall  cease  to  be  mayor,  unless  disqualified  as  aforesaid ;  and  such 
mayor  shall  (during  the  time  of  his  mayoralty)  have  precedence  in 
all  places  within  the  borough,  and  in  boroughs  which  return  a  member 
or  members  to  serve  in  Parliament,  other  than  the  town  of  Berwick- 
upon-Tweed,  and  other  than  cities  and  towns  which  are  counties  of 
themselves,  shall  be  the  returning  officer  at  all  such  elections  ;  and  in 
case  the  mayor  shall,  at  the  time  when  he  shall  be  required  to  perform 
the  duties  of  such  returning  officer,  be  dead,  ab-sent,  or  otherwise  in- 
capable of  acting,  or  in  case  there  shall  be  no  mayor,  the  council  of 
such  borough  shall  forthwith  elect  one  of  the  aldermen  to  be  the  return- 
ing officer  for  such  borough  in  the  place  of  the  mayor  being  so  dead, 
absent,  or  otherwise  incapable  :  provided  always,  that  in  every  case 
where  there  shall  be  more  than  one  mayor  within  the  boundaries  of 
any  borough,  as  the  same  are  or  shall  at  any  future  time  be  settled  in 
so  far  as  respects  the  election  of  members  to  serve  in  Parliament,  the 
mayor  of  that  borough  to  which  the  writ  of  election  shall  be  directed 
shall  be  the  returning  officer." 

By  24  &  25  Vict.  c.  7,  s.  2,  "The  mayor  of  every  borough  shall, 
during  the  time  of  his  mayoralty,  have  precedence  over  all  justices 
of  the  peace  acting  in  and  for  such  borough,  and  be  entitled  to  take  the 
chair  at  all  meetings  of  justices  held  within  the  borough  at  which  he 
may  be  present  by  virtue  of  his  office  of  mayor,  subject  to  these  pro- 
visoes ;  firstly,  that  the  mayor  of  a  borough  shall  not  by  virtue  of  this 
section  have  any  precedence  over  the  justices  of  the  peace  acting  in  and 
for  the  county,  riding,  or  division  of  a  county  in  which  any  such 
borough  is  situate  unless  when  acting  in  relation  to  the  business  of 
such  borough,  or  over  any  stipendiary  magistrate  engaged  in  adminis- 
tering justice ;  and  secondly,  that  by  virtue  of  this  section  the  mayor 
of  Cambridge  shall  not  have  any  precedence  over  the  vice-chancellor 
of  the  University  of  Cambridge,  and  the  mayor  of  Oxford  shall  not 
have  any  precedence  over  the  vice-chancellor  of  the  IJniversitv  of 
Oxford." 

By  16  &  17  Vict.  c.  79,  s.  7,  "  The  mayor  of  every  city,  borough,  and 
town  corporate  may,  from  time  to  time,  appoint  an  alderman  or  coun- 
cillor of  such  city,  borough,  or  town  corporate  to  act  as  the  deputy 
mayor  during  the  illness  or  absence  of  the  mayor,  and  every  such  ap- 
pointment shall  be  signified  in  writing  to  the  council,  and  shall  be 
recorded  in  the  minutes  of  their  proceedings." 

Sect.  8.  "Every  deputy  appointed  by  a  mayor,  under  the  pro- 
visions of  this  Act,  may,  during  the  illness  or  absence  of  the  mayor, 
lawfully  do  and  perform  all  acts  which  the  mayor  in  his  official  capacity 
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inigM.  himself  do  and  perform  :  provided  always  that  no  such  deputy 
not  being  a  justice  of  the  peace  shall  act  as  a  justice  of  the  peace,  or  in 
any  judicial  capacity,  nor  shall  he  preside  at  any  meeting  of  the  coimcil, 
unless  specially  appointed  by  the  meeting  so  to  do." 

By  5  &  6  Will.  IV.,  c.  76,  s,  58,  "  The  council  of  every  borough  may 
appoint  a  town  clerk,  and  shall  in  every  year  appoint  another  fit  pei'son, 
not  being  a  member  of  the  council,  to  be  the  treasurer  of  the  borough, 
(now  to  hold  office  during  the  pleasure  of  the  council,  6  &  7  Vict.  c.  89, 
s.  6,)  and  also  such  other  officers  as  have  been  usually  appointed  in  such 
borough,  or  as  they  shall  think  necessary  for  enabling  them  to  carry  into 
execution  the  various  powers  and  duties  vested  in  them  by  virtue  of  this 
Act,  and  may  from  time  to  time  discontinue  the  appointment  of  such 
officers  as  shall  appear  to  them  not  necessary  to  be  re-appointed  ;  and 
shall  take  such  security  for  the  due  execution  of  his  office  by  any  such 
town  clerk,  treasurer,  or  other  officer,  as  the  said  council  shall  think  pro- 
per ;  and  shall  order  to  be  paid  to  the  mayor,  and  to  the  town  clerk  and 
treasurer,  and  to  every  such  other  officer  to  be  employed  as  afoi-esaid, 
such  salary  or  allowance  as  the  said  council  shall  think  reasonable  ; 
a,nd  in  case  of  a  vacancy  in  any  such  office  as  aforesaid  by  death, 
resignation,  removal,  or  otherwise,  the  council  of  such  borough  may 
appoint  another  fit  person  in  the  place  of  the  person  so  making  such 
vacancy ;  provided  that  the  town  clerk  and  treasurer  shall  not  be  the 
same  person." 

Sect.  59.  "The  treasurer  of  any  borough  shall  pay  no  money  on 
account  of  the  mayor,  aldermen  and  burgesses  of  such  borough,  save 
only  in  such  case  as  is  provided  by  this  Act,  or  upon  the  order  in 
writing  of  the  council,  signed  by  three  or  more  members  of  the  coun- 
cil, and  countersigned  by  the  town  clerk  of  such  borough,  or  by 
order  of  the  court  of  sessions  of  the  peace  for  the  borough,  or  of  a 
justice  of  the  peace  acting  in  and  for  the  borough  in  the  discharge  of 
his  judicial  duty,  in  such  case  as  is  provided  by  this  Act,  or  in  such  case 
as  a  court  of  sessions  of  the  peace  for  any  county,  or  a  justice  of  the 
peace  acting  in  and  for  a  county  in  the  discharge  of  his  judicial  duty, 
may  make  an  order  for  the  payment  of  money  on  the  treasurer  of  such 
county,  or  for  the  payment  of  the  salaries  granted  to  any  recorder  or 
police  magistrate  as  hereinafter  provided." 

"  And  whereas  it  is  expedient  to  give  all  persons  interested  in  the 
borough  fund  of  every  borough  a  more  direct  and  easy  remedy  for 
any  misapplication  of  such  fund;  be  it  therefore  enacted,  that  any  order 
of  the  council  of  any  borough  for  the  payment  of  any  sum  of  money 
from  or  out  of  the  borough  fund  of  any  borough  may  be  removed  into 
the  Court  of  King's  Bench  by  writ  of  certiorari,  to  be  moved  for  accord- 
ing to  the  usual  practice  of  the  said  court  with  respect  to  writs  of  cer- 
tiorari; and  that  such  order  may  be  disallowed  or  confirmed  upon  motion 
and  hearing,  with  costs,  according  to  the  judgment  and  discretion  of 
the  said  court." 

By  5  &  6  Will.  IV.,  c.  76,  s.  60, "  Every  town  clerk,  treasurer,  or  other 
officer  appointed  by  the  council  as  aforesaid,  shall,  at  such  times  dui-ing 
the  continuance  of  his  office,  or  within  three  months  after  the  expiration 
of  his  office,  and  in  such  manner  as  the  said  council  shall  direct,  deliver  to 
the  council,  or  to  such  person  as  they  shall  authorize  for  that  purpose,  a 
true  account  in  writing  of  all  matters  committed  to  his  charge  by  virtue  of 
this  Act,  and  also  of  all  monies  which  shall  have  been  by  him  received  by 
virtue  or  for  the  purposes  of  this  Act,  and  how  much  thereof  shall  have 
been  paid  and  disbursed,  and  for  what  purposes,  together  with  proper 
vouchers  for  such  payments,  and  also  of  a  list  of  the  names  of  all  such 
persons  as  shall  not  have  paid  the  monies  due  from  them  for  the 
purposes  of  this  Act,  and  of  the  amount  due  from  each  of  them  ;  and 
every  such  officer  shall  pay  all  such  monies  as  shall  remain  due  from 
him_^to  the  treasurer  for  the  time  being,  or  to  such  person  as  the  said 
council  shall  authorize  to  receive  the  same  ;  and  if  any  such  officer  shall 

H  M  S  M  2 


1267 

4.  Officers, 


Power  to  council 
to  appoint  town 
clerk,  treasurer, 
and  other  offi- 
cers, 


and  to  take  secu- 
rity  for  the  dis- 
charge of  their 
ofQcial  duties. 

Salaries, 


Treasurer  to  pay- 
no  money  but  by 
order  of  council. 


Orders  for  pay- 
ment of  money 
may  be  removed 
into  the  Court  of 
King's  Bench  by 
certiorari. 


Officers  to  ac- 
count, &C; 
according  to  the 
orders  of  the 
council. 


1268 

4.  Officers. 


Summary  remedy 
agaiDst  oSicers 
for  not  account- 
ing,  or  neglecting 
to  deliver  up  all 
books,  papers, 


©OtpOtatiOttS  (MmicipaT). 


[s.  IV, 


Jurisdiction  of 
justices  to  hear 
complaints. 


refuse  or  -wilfully  neglect  to  deliver  such  account,  or  the  vouchera 
relating  to  the  same,  or  such  list  as  aforesaid,  or  to  make  payment  as 
aforesaid,  or  shall  refuse  or  -wilfully  neglect  to  deliver  to  the  said 
council,  or  to  such  person  as  they  shall  authorize,  within  three  days 
after  being  thereunto  required  by  notice  in  writing  under  the  hands 
of  any  three  or  more  of  the  said  council,  to  be  given  to  or  left  at  the 
last  place  of  abode  of  such  officer,  all  books,  papers,  and  writings  in 
his  custody  or  power  relating  to  the  execution  of  this  Act,  or  to  give 
satisfaction  to  the  said  council,  or  to  such  other  person  as  aforesaid, 
respecting  the  same,  then  and  in  every  such  case,  upon  complaint  made 
on  behalf  of  the  said  council,  by  such  person  as  they  shall  authorize  for 
that  purpose,  of  any  such  refusal  or  wilful  neglect  as  aforesaid,  to  any 
justice  of  the  peace  for  the  county  or  other  jurisdiction  wherein  such 
ofiicer  so  refusing  or  neglecting  shall  be  or  reside,  such  justice  is  hereby 
authorized  and  required  to  issue  a  warrant  under  his  hand  and  seal  for 
bringing  such  officer  before  any  two  justices  of  the  peace  for  such  county 
or  jurisdiction  ;  and  upon  the  said  officer  appearing,  or  not  being 
found,  it  shall  be  lawful  for  such  justices  to  hear  and  determine  the 
matter  in  a  summary  way  ;  and  if  it  shall  appear  to  such  justices 
that  any  monies  remain  due  from  such  officer,  such  justices  may, 
and  they  are  hereby  authorized  and  required,  upon  non-payment 
thereof,  by  warrant  under  their  hands  and  seals,  to  cause  such  monies 
to  be  levied  by  distress  and  sale  of  the  goods  of  such  officer ;  and  if  suf- 
ficient goods  shall  not  be  found  to  satisfy  the  said  monies  and  the 
charges  of  the  distress,  or  if  it  shall  appear  to  such  justices  that  such 
officer  has  refused  or  wilfully  neglected  to  deliver  such  account,  or  the 
vouchers  relating  thereto,  or  such  list  as  aforesaid,  or  that  any  books, 
papers,  or  writings  relating  to  the  execution  of  this  Act  remain  in  the 
hands  or  in  the  custody  or  power  of  such  officer,  and  that  he  has  refused 
or  wilfully  neglected  to  deliver  the  same,  or  to  give  satisfaction  re- 
specting the  same  as  aforesaid,  then  and  in  every  such  case  such  justices 
shall  and  they  are  hereby  required  to  commit  such  offender  to  the 
common  gaol  or  house  of  correction  for  the  county  or  jurisdiction  where 
such  offender  shall  be  or  reside,  there  to  remain  without  bail  until  he 
shall  have  paid  such  monies  as  aforesaid,  or  shall  have  compounded 
with  the  said  council  for  such  monies,  and  shall  have  paid  such  com- 
position in  such  manner  as  they  shall  appoint,  (which  composition 
the  said  council  are  hereby  empowered  to  make  and  receive,)  or  until 
he  shall  have  delivered  a  true  account  as  aforesaid,  together  with 
such  vouchers  and  list  as  aforesaid,  or  until  he  shall  have  delivered  up 
such  books,  papers,  and  writings,  or  have  given  satisfaction  in  respect 
thereof,  to  the  said  council,  or  to  such  other  person  as  aforesaid,  as 
the  case  may  be  :  provided  always,  that  no  person  so  committed  shall 
be  detained  in  prison  for  want  of  sufficient  distress  only  for  a  longer 
space  of  time  than  three  calendar  months  :  provided  also,  that  nothing 
in  this  Act  contained  shall  prevent  or  abridge  any  remedy  by  action 
against  any  such  officer  so  offending  as  aforesaid,  or  against  any  surety 
for  any  such  officer,  but  such  officer  shall  not  be  sued  by  action  and  also 
proceeded  against  in  a  summary  manner  by  virtue  of  this  Act  for  the 
same  cause."    (See  Mai/or  of  Lichfield  v.  Simpson,  8  Q.  B.  65.) 

A  wan-ant  of  commitment  in  execution  under  the  section  against  a 
town  clerk  for  not  delivering  up  books  of  the  corporation  is  in  the 
nature  of  civil  process,  and  cannot  be  executed  on  a  Sunday,  as  it  does 
not  fall  within  the  exception  in  st.  29  Car.  II.,e.  7,  s.  6.  (Re  Eqginqton, 
2  E.  &  B.  717  ;  23  Z.  J.  M.  C.  41.) 

Under  this  section  and  sect.  65,  county  magistrates  may  determine 
complaints  against  corporate  officers  refusing  to  deliver  up  papers 
though  such  officers  reside  within  the  precincts  of  the  corporation,  and 
the  corporation  have  magistrates.  (In  re  Gateshead  (Justices),  %  A.  SE. 
550,  n.)  Three  magistrates,  acting  under  this  section,  committed  the 
crier  of  the  borough  to  the  county  gaol,  until  he  should  deliver  up  the 
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bell,  which  was  stated  in  the  conviction  and  commitment  to  be  the  pro- 
perty of  the  council  of  the  borough.  This  conviction  was  afterwards 
quashed  on  appeal : — Held,  that  the  magistrates  had  jurisdiction  to  con- 
vict, and,  there  being  nothing  on  the  face  of  the  conviction  to  make  it 
void,  that  trespass  would  not  lie  against  the  magistrates.  {Baylis  v. 
Strickland,  1  Scott,  N.  R.  540  ;  \  M.  &  G.  592.) 

The  insertion  of  the  name  of  a  town  in  schedule  A.  of  the  Municipal 
Corporation  Reform  Act,  is  primd  fade  evidence  of  the  existence  of  a 
mimicipal  corporation  there  ;  but  if  facts  be  adduced  on  affidavit  to 
negative  that  presumption,  a  mandamus  will  not  issue  to  compel  the 
delivery  of  books,  papers,  monies,  &c.,  by  the  ancient  officers  of  the 
town  to  the  council  elected  under  the  new  Act.  {Reg.  v.  Oreene,  \N.  SP. 
63 ;  6A.<&E.  548.) 

By  5  &  6  Will.  IV".,  c.  76,  s.  62,  power  is  given  in  certain  boroughs 
for  the  council  to  appoint  a  coroner ;  and  as  to  the  provisions  relating  to 
coroners  in  boroughs,  see  tit.  "  Coroner,"  ante,  pp.  1205, 1208. 

Where,  upon  the  receipt  of  a  letter  from  the  Home  Office  stating  that 
her  Majesty  had  granted  a  separate  court  of  quarter  sessions  for  the 
borough,  but  before  the  grant  had  passed  the  great  seal,  the  council 
appointed  a  coroner,  and  afterwards  the  grant  passed  the  seal,  and 
subsequently  the  coroner  so  appointed  acted  and  took  fees  within  the 
borough  for  several  years,  it  was  held  that  whether  the  original  ap- 
pointment were  valid  or  not,  the  office  was  full  by  reason  of  the  recogni- 
tion by  the  council  of  the  coroner  from  time  to  time.  (See  Reg.  v. 
OrimsMw,  10  Q.  B.  753.) 

By  5  &  6  Will.  IV".,  c.  76,  s.  65,  "The  council  elected  under  this  Act 
in  any  borough  shall  have  power  to  remove  from  his  office  every  bailiff, 
treasurer,  or  chamberlain,  and  Tevery  other  'ministerial  or  executive 
officer  of  such  borough  and  body  corporate  who  shall  be  in  office  at  the 
time  of  the  first  election  of  councillors  under  this  Act ;  and  every  such 
bailiff,  treasurer,  or  chamberlain,  and  every  other  ministerial  or  execu- 
tive officer  in  such  borough,  shall  continue  to  act  in  the  same  capacity 
as  heretofore,  and  to  execute  all  the  duties  heretofore  belonging  to 
his  office,  and  be  entitled  to  have  the  same  salaries,  fees,  and  emo- 
luments as  he  would  have  had  if  this  Act  had  not  passed,  until  he 
shall  be  removed  from  his  office,  and  no  longer,  unless  he  shall  be  re- 
appointed according  to  the  provisions  of  this  Act ;  and  every  officer 
who  shall  be  in  possession  or  receipt  of  any  monies,  goods,  valuable 
securities,  books,  and  papers  belonging  to  or  concerning  the  body  cor- 
porate whose  officer  he  is,  shall  deliver  up  and  account  for  the  same  to 
the  council  of  such  body  corporate  appointed  under  this  Act ;  and  the 
council  shall  have  the  same  remedy  against  such  officer  to  recover  the 
same  as  is  hereinbefore  provided  in  the  case  of  officers  appointed  by 
such  council :  provided  always,  that  all  the  charters,  deeds,  muniments, 
and  records  of  every  borough,  or  relating  to  the  property  thereof,  shall 
be  kept  in  such  place  as  the  council  from  time  to  time  shall  direct,  and 
the  town  clerk  for  the  time  being  shall  have  the  charge  and  custody  of 
and  be  responsible  for  the  same." 

Sect.  66  relates  to  compensation  to  be  given  to  officers  on  removal 
from  their  office.  By  sect.  67,  the  compensation  is  to  be  secured  by 
bond  under  the  common  seal  of  the  borough ;  and  by  sect.  68,  certain 
pensions  and  allowances  are  reserved. 

Sect.  69  relates  to  the  proceedings  of  the  council. 

By  6  &  7  Will.  I'V".,  c.  106,  s.  8,  "  Every  thing  provided  under  any 
local  Act  of  Parliament,  to  be  done  exclusively  by  any  particular  or 
limited  number,  class,  or  description  of  the  members  of  any  body  cor- 
porate named  in  the  schedules  (A.)  and  (B.)  annexed  to  5  &  6  Will.  IV., 
c.  76,  the  continuance  of  which  is  not  inconsistent  with  the  provisions 
of  the  said  Act,  and  also  everything  provided  in  any  such  local  Acts  to 
be  done  by  the  justices,  or  by  some  particular  class  or  description  of 
members  of  such  body  corporate,  being  justices,  at  some  court  of  general 
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or  quarter  sessions  assembled,  and  whicli  does  not  relate  to  the  business 
of  a  court  of  criminal  or  civil  judicature,  shall  and  may  be  done  by  the 
council  at  some  quarterly  meeting  of  the  council,  or  by  some  committee 
of  the  council,  or  any  three  or  more  of  such  committee  to  be  appointed 
at  a  quarterly  meeting  of  the  council :  provided  also  that  every  thing 
herein  authorized  to  be  done  at  a  quarterly  meeting  of  the  council  may 
be  done  at  a  meeting  of  the  council,  to  be  specially  summoned  for  that 
purpose  as  soon  as  may  be,  after  the  passing  of  this  Act :  provided  also 
that  no  recorder,  by  virtue  of  his  office,  shall  have  power  to  allo-w, 
apportion,  make,  or  levy,  or  do  any  act  whatsoever  with  relation  to 
the  allowance,  apportionment,  making,  or  levying  of  any  rate  whatso- 
ever." 

By  5  &  6  Will.  IV.,  c.  76,  s.  70,  "It  shall  be  lawful  for  the  council 
of  any  borough  to  appoint  out  of  their  own  body,  from  time  to  time, 
such  and  so  many  committees,  either  of  a  general  or  special  nature,  and 
consisting  of  such  number  of  persons  as  they  may  think  fit,  for  any 
purposes  which,  in  the  discretion  of  such  council,  would  be  better  regu- 
lated and  managed  by  means  of  such  committees :  provided  always, 
that  the  acts  of  every  such  committee  shall  be  submitted  to  the  council 
for  their  approval." 


A  watcli  com- 
mittee to  be  ap- 
pointed, to  consist 
of  tlie  mayor  and 
councilmeu;  such 
committee  to  ap- 
point constables 
for  tlie  borough. 


Constables  to  be 
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&c.,  as  well  as 
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V.  aSHatciimg  anK  fLtgiting. 

By  5  &  6  Will.  IV.,  c.  76,  s.  76,  "The  council  to  be  elected  for  any 
borough  shall,  immediately  after  their  first  election,  and  so  from  time 
to  time  thereafter  as  they  shall  deem  expedient,  appoint  for  such  time 
as  they  may  think  proper,  a  sufficient  number  of  their  own  body,  who, 
together  with  the  mayor  of  the  borough  for  the  time  being,  shall  be 
and  be  called  the  watch  committee  for  such  borough  ;  and  all  the 
powers  hereinafter  given  to  such  committee  may  be  executed  by  the 
majority  of  those  who  shall  be  present  at  any  meeting  of  such  com- 
mittee, the  whole  number  present  at  such  meeting  being  not  less  than 
three  ;  and  siich  watch  committee  shall,  within  three  weeks  after  their 
first  formation,  and  so  from  time  to  time  thereafter,  as  occasion  shall 
require,  appoint  a  sufficient  number  of  fit  men,  who  shall  be  sworn  in 
before  some  justice  of  the  peace  having  jurisdiction  within  the  borough 
to  act  as  constables  for  preserving  the  peace  by  day  and  by  night,  and 
preventing  robberies  and  other  felonies,  and  apprehending  ofienders 
against  the  peace  ;  and  the  men  so  sworn  shall  not  only  within  such 
borough,  but  also  within  the  county  in  which  such  borough  or  paxt 
thereof  shall  be  situated,  and  also  within  every  county  being  within 
seven  miles  of  any  part  of  such  borough,  and  also  within  all  liberties 
in  any  such  county,  have  all  such  powers  and  privileges,  and  be  liable 
to  all  such  duties  and  responsibilities  as  any  constable  duly  appointed 
now  has,  or  hereafter  may  have  within  his  constablewick,  by  virtue  of 
the  common  law  of  this  realm,  or  of  any  statutes  made,  or  to  be  made, 
and  shall  obey  all  sach  lawful  commands  as  they  may  from  time  to 
time  receive  from  any  of  the  justices  of  the  peace  having  jurisdiction 
within  such  borough,  or  within  any  county  in  which  they  shall  be 
called  on  to  act  as  constables  for  conducting  themselves  in  the  execu- 
tion of  their  office." 

Sect.  77.  "  The  watch  committee  for  any  such  borough  as  aforesaid 
may  from  time  to  time  frame  such  regulations  as  they  shall  deem  expe- 
dient for  preventing  neglect  or  abuse,  and  for  rendering  such  constables 
efficient  in  the  discharge  of  their  duties ;  and  the  said  committee,  or 
any  two  justices  of  the  peace  having  jurisdiction  within  the  borough, 
may  at  any  time  suspend  or  dismiss  any  constable  whom  they  ghall 
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think  negligent  in  the  discharge  of  his  duty  or  otherwise  unfit  for  the    5.  Watching 
same  ;  and  when  any  man  shall  be  so  dismissed,  or  cease  to  belong  to  and 

the  said  constabulary  force,  all  powers  vested  in  him  as  a  constable  by      Lighting. 

virtue  of  this  Act  shall  immediately  cease  ;  and  no  man  so  dismissed  

as  aforesaid  shall  be  re-appointed  without  the  consent  of  two  of  the 
justices  of  the  peace  having  jurisdiction  within  the  borough." 

Sect.  78.  "It  shall  be  lawful  for  any  constable  during  the  time  of  his   Power  to  consta- 
being  on  duty  to  apprehend  all  idle  and  disorderly  persons  whom  he  disorderf'^pcr-''* 
shall  find  disturbing  the  public  peace,  or  whom  he  shall  have  just  cause  sous,  &oJ 
to  suspect  of  intention  to  commit  a  felony,  and  to  deliver  any  person 
so  apprehended  into  the  custody  of  the  constable  appointed  under  this 
Act,  who  shall  be  in  attendance  at  the  nearest  watch-house,  in  order 
that  such  person  may  be  secured  until  he  can  be  brought  before  a 
justice  of  the  peace,  to  be  dealt  with  accoi-ding  to  law,  or  may  give  bail 
for  his  appearance  before  a  justice  of  the  peace,  if  the  constable  shall 
think  fit  to  take  bail,  in  the  manner  hereinafter  mentioned." 

Sect.  79.  "Where  any  person  charged  with  any  petty  misdemeanour   Constables  at- 
shall  be  brought  without  the  warrant  of  a  justice  of  the  peace  into  the  ^^"^'^  ''^  *''? 
custody  of  any  constable  appointed  under  this  Act,  during  his  attendance  the  DightmaV" 
in  the  night-time  at  any  watch-house  within  any  such  borough  as  afore-  take  bail  by 
said,  it  shall  be  lawful  for  such  constable,  if  he  shall  think  fit,  to  take  bail  perStoSu'ht" 
by  recognizance,  without  any  fee  or  reward, from  such  person,  conditioned  before  them  ftr 
that  such  person  shall  appear  for  examination  within  two  days  before   petty  misde- 
a  justice  of  the  peace  within  the  borough  at  some  time  and  place  to  be  j^c^il^iceto 
specified  in  the  recognizance ;  and  every  recognizance  so  taken  shall  be  be  conditioned 
of  equal  obligation  on  the  parties  entering  into  the  same,  and  liable  to  '".gH'ih?^"" 
the  same  proceedings  for  the  estreating  thereof,  as  if  the  same  had  been  parties  before  a 
taken  before  a  justice  of  the  peace ;  and  the  constable  shall  enter  in  a  magistrate. 
book  to  be  kept  for  that  purpose  in  every  watch-house,  the  names, 
residence  and  occupation  of  the  party,  and  his  surety  or  sureties,  if  any, 
entering  into  such  recognizance  together  with  the  condition  thereof, 
and  the  sums  respectively  acknowledged,  and  shall  lay  the  same  before 
such  justice  as  shall  be  present  at  the  time  and  place  when  and  where 
the  party  is  required  to  appear ;  and  if  the  party  does  not  appear  at  the  jn  default  of 
time  and  place  required,  or  within  one  hour  after,  the  justice  shall  cause  appearance 
a  record  of  the  recognizance  to  be  drawn  up,  to  be  signed  by  the  te™oSe™'° 
constable,  and  shall  return  the  same  to  the  next  general  or  quarter 
sessions  of  the  peace  for  the  borough,  or  for  the  county  in  which  such 
borough  is  situate,  in  those  boroughs  for  which  there  shall  be  no 
separate  general  or  quarter  sessions  of  the  peace,  with  a  certificate  at  the 
back  thereof,  signed  by  such  justice,  that  the  party  has  not  complied 
with  the  obligation  therein  contained ;  and  the  clerk  of  the  peace  shall 
make  the  like  estreats  and  schedules  of  every  such  recognizance  as  of 
recognizances  forfeited  in  the  sessions  of  the  peace  ;  and  if  the  party  not  Time  of  hearing 
appearing  shall  apply  by  any  person  on  his  behalf  to  postpone  the  may  be  post- 
hearing  of  the  charge  against  him,  and  the  justice  shall  think  fit  to  P™^"- 
consent  thereto^  the  justice  shall  bo  at  liberty  to  enlarge  the  recog- 
nizance to  such  further  time  as  he  shall  appoint ;  and  when  the  matter 
shall  be  heard  and  determined,  either  by  th«  dismissal  of  the  complaint 
or  by  binding  the  party  over  to  answer  the  matter  thereof  at  the 
sessions,  or  otherwise,  the  recognizance  for  the  appearance  of  the  party 
before  a  justice  shall  be  discharged  without  fee  or  reward." 

Sect.  80.  "If  any  constable  of  any  borough  shall  be  guilty  of  any  penalties  on 
neglect  of  duty  or  of  any  disobedience  of  any  lawful  order,  every  such  ^""^^^J'^^'^j^  J°^ 
offender,  being  convicted  thereof  before  any  two  justices  of  the  peace,   "  =  '^ 
shall  for  every  such  offence  be  liable  to  be  imprisoned  for  any  time  not 
exceeding  ten  days,  or  to  be  fined  in  any  sum  not  exceeding  forty 
shillings,  or  to  be  dismissed  from  his  office,  as  such  justices  shall  in 
their  mscretion  thiik  meet." 

Sect.  81.  "  If  any  person,  shall  assaujt  or  resist  any  constable  of  any  PeMity  for 
borough  appointed  under  this  Act,  in  the  execution  of  his  duty,  or  shall  ^n^tablesl 
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aid  or  incite  any  person  so  to  assault  or  resist,  every  such  offender, 
being  convicted  thereof  before  any  two  justices  of  the  peace,  shall  for 
every  such  offence  forfeit  and  pay  such  sum,  not  exceeding  five  pounds, 
as  the  said  justices  shall  think  meet:  provided  always,  that  nothing 
herein  contained  shall  prevent  any  prosecution  by  way  of  indictment 
against  any  person  so  offending,  but  so  as  that  such  person  shall  not  he 
prosecuted  by  indictment,  and  also  proceeded  against  imder  this  Act 
for  the  same  offence." 

Sect.  82.  "  The  treasurer  of  every  borough  appointed  under  this  Act 
shall  pay  to  the  constables  of  such  borough  appointed  under  this  Act 
such  salaries,  wages,  and  allowances,  and  at  such  periods  as  the  watch 
committee  for  such  borough  shall,  subject  to  the  approbation  of  the 
council,  direct,  and  the  council  shall  order  to  be  paid  also  any  extra- 
ordinary expenses  which  such  persons  shall  appear  to  have  necessarily 
incurred  in  apprehending  offenders,  and  executing  the  orders  of  any 
justice  of  the  peace  having  jurisdiction  within  such  borough,  such 
expenses  having  been  first  examined  and  approved  by  such  justice ;  and 
the  said  treasurer  shall  also  pay  such  further  sums  as  the  watch 
committee  shall,  subject  to  the  approbation  of  the  council,  award  to  any 
of  the  persons  belonging  to  the  said  constabulary  force,  as  a  reward  for 
extraordinary  diligence  or  exertion,  or  as  a  compensation  for  wounds  or 
severe  injuries  received  in  the  performance  of  their  duty,  or  as  an 
allowance  to  such  of  them  as  shall  be  disabled  by  bodily  injury  received, 
or  shall  be  worn  out  by  length  of  service,  and  all  other  charges  and 
expenses  which  the  watch  committee  shall,  subject  to  the  approbation 
of  the  council,  direct  to  be  paid  for  the  purposes  of  the  constabulary 
force  under  this  Act." 

Sect.  83.  "Any  two  or  more  of  the  justices  of  the  peace  having 
jurisdiction  within  any  borough  are  hereby  authorized  and  required  in 
the  month  of  October  in  every  year  to  nominate  and  appoint  by  precept 
in  writing,  under  their  hands,  so  many  as  they  shall  think  fit  of  the 
inhabitants  of  such  borough  (not  legally  exempt  from  serving  the  office 
of  constable)  to  act  as  special  constables  within  such  borough  when- 
soever they  shall  be  required  by  the  warrant  of  any  of  the  justices  of 
the  peace  having  jurisdiction  within  such  borough  so  to  act,  and  not 
otherwise ;  and  every  such  warrant  shall  recite  that  in  the  opinion  of 
the  justice  granting  the  same,  the  ordinary  police  force  of  the  borough 
is  insufficient  at  that  time  to  maintain  the  peace  of  the  borough; 
and  every  person  so  appointed  a  special  constable  shall  take  the  oath 
set  forth  in  the  Act  passed  in  the  session  of  parliament  holden  in  the 
first  and  second  years  of  the  reign  of  his  present  Majesty,  intituled 
'An  Act  for  Amending  the  Laws  relative  to  the  Appointment  of 
Special  Constables,  and  for  the  better  Preservation  of  the  Peace,'  and 
shall  have  the  powers  and  immunities  and  be  liable  to  the  duties  and 
penalties  enacted  by  the  said  last-mentioned  Act;  and  every  person  so 
appointed  a  special  constable  shall  receive,  out  of  the  borough  fund,  for 
every  day  during  which  he  shall  be  called  out  to  act  as  such,  the  sum 
of  three  shillings  and  sixpence,  and  no  more." 

Sect.  84.  "As  soon  as  constables  shall  have  been  appointed  by  the 
watch  committee  for  any  borough,  a  notice,  signed  by  the  mayor  of 
such  borough,  specifying  the  day  on  which  such  constables  shall  begin 
to  act,  shall  be  fixed  on  the  door  of  the  town  ball  and  every  church 
within  such  borough ;  and  on  the  day  so  specified  in  such  notice  so 
much  of  all  Acts  named  in  conjunction  with  such  borough  in  the 
schedule  (E.)  to  this  Act  annexed,  and  of  all  Acts  made  before  the 
passing  of  this  Act,  as  relates  to  the  appointment,  regulation,  powers 
and  duties,  or  to  the  assessment  or  collection  of  any  rate  to  provide  for 
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the  expenses  of  any  watchmen,  constables,  patrol  or  police  for  any  place 
situated  within  such  borough,  shall  cease  and  determine  ;  and  all 
watch-houses  and  watch-boxes  in  any  such  place,  and  all  arms, 
accoutrements,  and  other  necessaries  provided  at  the  public  expense  for 
any  watchmen,  constables,  patrol  or  police  therein,  shall  be  given  up  to 
such  persons  as  shall  be  named  by  the  said  mayor  in  such  notice,  for  the 
use  and  accommodation  of  the  constables  to  be  appointed  under  this 
Act,  and  all  the  property  so  to  be  given  up  shall  be  deemed  to  belong 
to  the  body  corporate  of  such  borough ;  and  in  case  any  person  having 
the  charge,  control  or  possession  of  any  watch-house,  watch-box,  arms, 
accoutrements,  or  necessaries  as  aforesaid,  shall  neglect  or  refuse  to 
give  up  the  same  as  hereinbefore  required,  every  such  offender,  being  con- 
victed thereof  before  any  two  justices  of  the  peace,  shall,  for  every  such 
offence,  forfeit  and  pay,  over  and  above  the  value  of  the  property  not 
given  up,  such  sum,  not  exceeding  five  pounds,  as  the  said  justices  shall 
think  meet ;  and  where  there  shall  be  any  building  in  any  such  place  as 
aforesaid,  a  part  only  of  which  building  shall  have  been  heretofore  used 
as  a  watch-house,  such  part  shall  be  given  up  every  day,  from  the  hour 
of  four  in  the  afternoon  until  the  hour  of  nine  in  the  forenoon,  for  the 
use  and  accommodation  of  the  constables  to  be  appointed  under  this  Act ; 
and  if  any  person  having  the  charge,  control  or  possession  of  any  such 
building,  shall  neglect  or  refuse  to  give  up  such  part  thereof  for  the 
purposes  aforesaid,  or  to  permit  free  access  thereto  or  egress  therefrom 
during  any  portion  of  the  time  above  prescribed,  every  such  offender, 
being  convicted  thereof  before  any  two  justices  of  the  peace,  shall,  for 
every  such  offence,  forfeit  and  pay  such  sum,  not  exceeding  five  pounds, 
as  the  said  justices  shall  think  meet :  provided  nevertheless,  that  in 
every  case  in  which  before  the  passing  of  this  Act  a  rate  might  be  levied 
in  any  borough  for  the  purpose  of  watching,  conjointly  with  any  other 
purpose,  nothing  in  this  Act  contained  shall  be  construed  to  prevent 
the  levying  and  collecting  of  such  rate  for  such  other  purpose  solely,  or 
to  repeal  the  powers  given  in  any  Act  so  far  as  the  same  relate  to  such 
other  purpose :  provided  always,  that  where  the  amount  of  such  rate 
before  the  passing  of  this  Act  might  not  exceed  a  given  rate  in  the 
pound  on  the  value  of  property  rateable  thereunto,  the  rate  so  to  be 
levied  for  such  other  purpose  solely  shall  not  exceed  such  proportion  of 
the  said  given  rate  in  the  pound  as  shall  appear  to  have  been  expended 
for  such  purpose  other  than  watching  by  an  account  of  the  average 
yearly  expenditure  during  the  last  seven  years,  or  where  such  rate  shall 
not  have  been  levied  during  seven  years,  then  during  such  less  number 
of  years  as  such  rate  shall  have  been  levied." 

Sect.  85.  Provided  always,  "  That  any  rate  for  defraying  the  expenses 
of  any  watchmen,  constables,  patrol,  or  police,  in  any  such  place  as 
aforesaid,  made  previously  to  the  day  specified  in  such  notice  as  afore- 
said, shall  be  levied  and  collected  in  the  same  manner  as  if  this  Act 
had  not  been  passed :  provided  also  that  nothing  herein  contained  shall 
prevent  the  levying  and  collecting  of  any  rate  in  any  such  place  as 
aforesaid,  for  the  purpose  of  paying  any  debt  contracted  before  the 
passing  of  this  Act,  or  the  interest  of  any  such  debt,  but  that  such  rate 
shall  and  may  be  levied  and  collected  in  the  same  manner  as  if  this 
Act  had  not  been  passed." 

Sect.  86.  "  The  watch  committee  of  every  such  borough  shall,  on  the 
1st  day  of  January,  the  1st  day  of  April,  the  1st  day  of  July,  and  the 
1st  day  of  October  in  every  year,  transmit  to  one  of  his  Majesty's  prin- 
cipal secretaries  of  state  a  report  of  the  number  of  men  appointed  to 
act  as  constables  or  policemen  in  such  borough,  and  of  the  description 
of  arms,  accoutrements,  and  clothing,  and  other  necessaries  furnished 
to  each  man,  and  of  the  salaries,  wages,  and  allowances  payable  to  such 
constables  or  policemen,  and  of  the  number  and  situation  of  all  station 
houses  in  such  borough ;  and  also  a  copy  of  all  rules,  orders,  and  regu- 
lations which  shall  from  time  to  time  be  made  by  such  watch  com- 
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5.  Watohing 

and 

Lighting. 

"Watch  boxes, 
arms,  he,  to  ba 
given  up  for  the 
use  of  the  con- 
stables appointed 
under  this  Act. 

Penalty  for  not 
giving  them  up. 


Proviso  as  to 
rates  in  arrear, 
and  as  to  debts. 


Watch  committee 
to  transmit  a 
report  quarterly 
to  the  secretary 
of  state,  and  also 
a  copy  of  their 
rules,  &c. 
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5.  Watehing 

and 

Lighting. 

Power  for  couucil 
to  order  parts  of 
borough  not 
Tvitbin  a  local 
Act  as  to  lighting, 
to  be  included 
in  snch  Act. 
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Proviso  as  to 
amount  of  rate 
for  lighting. 


Council  may  * 
assume  the 
powers  of  inspec- 
tors under  3  &  4 
■Will.  IV.,  c.  90, 
for  lighting  any 
part  of  the 
borough  not 
within  a  local 
Act  for  lighting 
the  same  (a). 


Act  not  to 
interfere  with 
the  regulations 
for  the  govern- 
ment, &c.,  of 


mittee,  or  By  the  council  of  such  borough,  for  the  regulation  and  guid- 
ance of  such  constables  or  policemen." 

Sect.  87.  "  And  whereas  parts  of  certain  boroughs  are  within  the 
provisions  of  one  or  more  local  Act  or  Acts  for  regulating  the  lighting 
thereof,  and  certain  other  parts  of  the  same  boroughs  are  not  within 
the  provisions  of  any  local  Act  for  regulating  the  lighting  thereof,  and 
for  want  of  such  lighting  the  efficiency  of  the  constables  may  be  much 
diminished,  and  great  facilities  afforded  for  the  commission  of  crimes, 
and  for  the  escape  of  offenders ;  for  remedy  thereof,  be  it  enacted,  that 
it  shall  be  lawful  for  the  council  of  any  borough  in  any  part  of  which 
there  is  a  local  Act  for  the  lighting  thereof  to  make  an  order  that  any 
part  of  such  borough  not  being  within  the  provisions  of  any  local  Act 
for  the  lighting  thereof,  shall,  from  and  after  a  certain  day  to  be  named 
in  such  order,  be  taken  to  be  within  the  provisions  of  such  local  Act 
or  Acts  for  lighting  any  part  of  such  borough  as  the  common  council 
shall  specify  in  such  order ;  and  after  such  day  the  part  named  in  such 
order  shall  be  within  the  provisions  of  the  Act  or  Acts  so  specified,  so 
far  as  relates  to  lighting,  or  to  any  rates  authorized  to  be  levied  for  the 
purpose  of  lighting,  as  fully  as  if  such  part  had  been  originally  named 
in  such  Act  or  Acts,  anything  in  such  Act  or  Acts  to  the  contrary  not- 
withstanding :  provided  always,  that  every  part  named  in  such  order 
shall  be  lighted  in  the  like  manner  as  those  parts  which  before  the 
making  of  such  order  were  within  the  provisions  of  such  local  Act,  and 
that  the  rate  to  be  raised  for  the  purpose  of  defraying  the  expenses  of 
lighting  any  part  so  named  in  such  order  shall  not  exceed  the  average 
expense  in  the  pound  of  the  lighting  of  the  other  parts  of  such 
borough." 

Sect.  88.  "  If  the  council  of  any  borough  chosen  under  this  Act  shall, 
by  public  notice  to  be  affixed  on  the  outer  door  of  the  town  hall,  or  in 
some  public  place  within  the  borough,  declare  that  on  a  certain  day,  to 
be  named  in  such  notice,  not  less  than  twenty-one  days  after  the  day 
on  which  such  public  notice  shall  have  been  given,  they  will  take  upon 
themselves  the  powers  given  to  the  inspectors  named  in  a  certain  Act 
made  in  the  third  and  fourth  year  of  his  present  Majesty,  intituled, 
'An  Act  to  repeal  an  Act  of  his  late  Majesty  King  George  the  Fourth, 
for  the  Lighting  and  "Watching  of  Parishes  in  England  and  Wales,  and 
to  make  other  Provisions  in  lieu  thereof,'  so  far  as  the  same  relates  to 
the  lighting  the  whole  or  any  part  of  any  borough  which  is  not  within 
the  provisions  of  any  local  Act,  or  in  which  there  is  no  power  of  levy- 
ing rates  for  lighting  the  same,  the  council  of  such  borough  shall,  after 
the  day  named  in  such  notice,  have  the  same  powers  and  duties  as 
belong  to  inspectors  under  the  said  last-recited  Act  in  regard  to  light- 
ing and  to  levying  rates  for  the  purpose  of  lighting  such  part  of  the 
borough,  except  so  far  as  the  same  are  contrary  to  or  inconsistent  with 
the  provisions  of  this  Act;  and  in  such  case  the  council  shall  have  the 
sole  power  to  fix  and  determine  the  amount  of  money  which  they  will 
call  for  in  any  one  year  for  the  purpose  of  lighting  such  part  of  the 
borough,  so  that  such  sum  shall  not  exceed  the  rate  of  sixpence  in  the 
pound  on  the  full  and  fair  annual  value  of  all  property  rateable  to  the 
relief  of  the  poor  within  such  part  of  the  borough  :  provided  also,  that 
it  shall  not  be  lawful  in  such  case  for  the  inhabitants  of  such  part  of 
the  borough  at  any  time  to  determine  that  the  provisions  of  the  said 
recited  Act  shall  cease  to  be  acted  upon." 

Sect.  89.  Provided  always,  "that  nothing  herein  contained  shall  be 
construed  to  interfere  with  the  watching,  paving,  or  lighting,  and 
internal  regulations  established  for  the  government  and  security  of  any 
of  his  Majesty's  dockyards,  victualling  establishments,  arsenals,  and 


(a)  See  "  Watchinff,  die,  of  Parisliet,"  Vol.  V. 
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barracks  respectively;  nor  shall  any  of  the  tenements  -within  the  said  6.  By&-Laws. 

dockyards,  victualling  establishments,  arsenals,  or  barracks,  or  the  in-  

habitants  of  the  same,  be  liable  to  be  assessed  to  the  rates  for  watching,   ^°'''^Y^\ 
paving,  or  lighting  the  other  parts  of  the  city,  borough,  or  parish  within  ' 

which  the  same  may  be  respectively  situated,  unless  such  tenements  or 
the  inhabitants  thereof  are  now  or  may  hereafter  become  liable  to  be 
assessed  to  any  such  rates  made  under  or  by  virtue  of  any  law  or 
statute  now  in  force  ;  nor  shall  any  thing  herein  contained  extend  to 
defeat  or  aflfect  the  authority  of  justices  of  the  peace  which  by  an  Act 
passed  in  the  second  year  of  his  present  Majesty's  reign,  intituled,  'An  2  &  8  'WiU.  IV., 
Act  to  amend  the  Laws  relating  to  the  Business  of  the  Civil  Depart-  "■  ^^' 
ments  of  the  Navy,  and  to  make  other  Eegulations  for  more  eflfectually 
carrying  on  the  Duties  of  the  said  Departments,'  is  vested  in  the  com- 
missioners for  executing  the  office  of  lord  high  admiral  of  the  United 
Kingdom,  and  in  the  superintendents  of  the  several  dockyards,  and 
other  naval  and  victualling  establishments,  in  all  places,  and  in  all 
matters  relating  to  his  Majesty's  naval  service,  and  to  the  stores,  pro- 
visions, ammunition,  and  accounts  thereof." 


VI.  1S]of=!Lab)S. 


By  5  &  6  "Will.  IV.,  c.  76,  s.  90, "It  shall  be  lawful  for  the  council  of  CouncatohaTo 
any  borough  to  make  such  bye-laws  as  to  them  shall  seem  meet  for  the  P"wer  to  make 
good  rule  and  government  of  the  borough,  and  for  prevention  and  sup-  ^^'  *''°' 
pression  of  all  such  nuisances  as  are  not  already  punishable  in  a  sum- 
mary manner  by  virtue  of  any  Act  in  force  throughout  such  borough, 
and  to  appoint  by  such  bye-laws  such  fines  as  they  shall  deem  necessary 
for  the  prevention  and  suppression  of  such  offences  :  provided  that  no 
fine  so  to  be  appointed  shall  exceed  the  sum  of  five  pounds,  and  that 
no  such  bye-law  shall  be  made  unless  at  least  two-thirds  of  the  whole 
number  of  the  council  shall  be  present :  provided  that  no  such  bye-law 
shall  be  of  any  force  until  the  expiration  of  forty  days  after  the  same, 
or  a  copy  thereof  shall  have  been  sent,  sealed  with  the  seal  of  the  said 
borough,  to  one  of  his  Majesty's  principal  secretaries  of  state,  and  shall 
have  been  affixed  on  the  outer  door  of  the  town  hall,  or  in  some  other 
public  place  within  such  borough  ;  and  if  at  any  time  within  the  said 
period  of  forty  days  his  Majesty,  with  the  advice  of  his  privy  council, 
shall  disallow  the  same  bye-law,  or  any  part  thereof,  such  bye-law,  or 
the  part  thereof  disallowed,  shall  not  come  into  operation :  provided 
also,  that  it  shall  be  lawful  for  his  Majesty,  if  he  shall  think  fit,  at  any 
time  within  the  said  period  of  forty  days,  to  enlarge  the  time  within 
which  such  bye-law,  if  disallowed,  shall  not  come  into  force  ;  and  no 
such  bye-law  shall  in  that  case  come  into  force  until  after  the  expira- 
tion of  such  enlarged  time." 

As  to  the  power  of  corporations  to  make  and  enforce  bye-laws,  see 
Graves  v.  Colby,  Q  A.  is  E.  356  ;  The  Poulterers'  Company  v.  Phillips, 
8  Scatty  593  ;  6  Bing.  N.  C.  314 ;  R.  v.  Johnson,  5  A.  <h  E.  488  ; 
R.  v.  Langhorn,  4  A.  &  E.  538.  Evidence  of  a  practice  in  con- 
travention of  a  bye-law  is  not  receivable.  (Sells  v.  Brown,  9  C.d:  P. 
601.)  A  bye-law  for  a  dinner  by  a  corporate  company  may,  it  seems, 
be  good,  if  in  aid  of  a  custom,  or  if  it  be  for  some  beneficial  public  pur- 
pose, or  in  furtherance  of  some  general  corporate  interest.  (The  Master 
<&c.,  of  the  Society  of  Scriveners  of  London  v.  Brooking,  11  Z.  J.  (JV.  S.) 
Q.  B.  169  ;  2G.S  B.  419.) 

All  bye-laws  made  under  this  section  must  be  reasonable  and  just, 
and  their  validity  may  be  questioned  in  a  court  of  law,  notwithstanding 
that  they  were  not  disallowed  by  the  secretary  of  state.  (Elwood  v. 
Bidlock,  6  Q.  B.  383,);    A  bye-law.  forbidding  the  erection  of  a  booth, 


1276 


(Eotporationa  {Municipal). 


[s.  VI. 


6.  Bye-Laws.  &c.,  for  the  purpose  of  any  show  or  public  entertainment  in  any  public 
place  -within  the  borough  without  the  licence  of  the  mayor,  and  pro- 
viding that  such  licence  should  not  be  given  except  for  the  annual  fairs, 
if  three  inhabitant  householders  residing  within  one  hundred  yards  of 
the  place  intended  to  be  used  should  object,  and  any  licence  granted  by 
the  mayor  should  become  void  upon  the  objection  of  any  three  such 
inhabitant  householders,  if  made  within  forty-eight  hours  of  the  com- 
mencement of  the  building  of  the  booth,  and  imposing  a  penalty  of  J5 
for  disobedience  to  the  bye-laws,  was  held  void  and  unreasonable. 
{Ihid.) 

By  5  &  6  Will.  IV.,  c.  76,  s.  91,  "All  the  provisions  hereinafter  con- 
tained reLitivo  to  offences  against  this  Act,  punishable  upon  summary 
conviction,  shall  be  taken  to  apply  to  all  offences  committed  in  breach 
of  any  bye-law  or  regulation  made  by  virtue  of  this  Act." 


Ali  corporate 
property  aud  all 
fines  received  to 
be  carried  to  the 
account  of  tlie 
borough  fund. 


Payment  of 
debts,  &:c., 
salaries  of  re- 
corder, town 
clerk,  treasurer, 
and  other  officers, 
aud  election  ex- 
penses, to  be 
paid  out  of  such 
fund. 


Application  of 
surplus. 


VII.  iSorousS  dF«nt(  antr  iRates. 

By  5  &  6  Will.  IV.,  c.  76,  s.  92.  "After  the  election  of  the  treasurer 
in  any  borough,  the  rents  and  profits  of  all  hereditaments,  and  the 
interest,  dividends,  and  annual  proceeds  of  all  .monies,  dues,  chattels, 
and  valuable  securities  belonging  or  payable  to  any  body  corporate 
named  in  conjunction  with  the  said  borough  in  the  said  schedules  (A.) 
and  (B.),  or  to  any  member  or  officer  thereof  in  his  corporate  capacity, 
and  every  fine  or  penalty  for  any  offence  against  this  Act  (the  appli- 
cation of  which  has  not  been  already  provided  for)  shall  be  paid  to  the 
treasurer  of  such  borough ;  and  all  the  monies  which  he  shall  so  receive 
shall  be  carried  by  him  to  the  account  of  a  fund  to  be  called  '  The 
Borough  Fund,'  and  such  fund,  subject  to  the  payment  of  any  lawful 
debt  due  from  such  body  corporate  to  any  person,  which  shall  have 
been  contracted  before  the  passing  of  this  Act,  and  unredeemed,  or  of 
so  much  thereof  as  the  council  of  such  borough  from  time  to  time  shall 
be  required,  or  shall  deem  it  expedient,  to  redeem,  and  to  the  payment 
from  time  to  time  of  the  interest  of  so  much  thereof  as  shall  remain  unre- 
deemed, and  saving  all  rights,  interests,  claims,  or  demands  of  all  per- 
sons or  bodies  corporate  in  or  upon  the  real  or  personal  estate  of  any  body 
corporate  by  virtue  of  any  proceedings  either  at  law  or  in  equity  which 
have  been  already  instituted,  or  which  may  be  hereafter  instituted,  or 
by  virtue  of  any  mortgage  or  otherwise,  shall  be  applied  towards  the 
payment  of  the  salary  of  the  mayor,  and  of  the  recorder,  and  of  the  police 
magistrate  hereinafter  mentioned,  when  there  is  a  recorder  or  police 
magistrate,  and  of  the  respective  salaries  of  the  town  clerk  and  trea- 
surer, and  of  every  other  officer  whom  the  council  shall  appoint,  and 
also  towards  the  payment  of  the  expenses  incurred  from  time  to  time  in 
preparing  and  printing  burgess  lists,  ward  lists,  and  notices,  and  in 
other  matters  attending  such  elections  as  are  herein  mentioned,  and,  in 
boroughs  which  shall  have  a  separate  court  of  sessions  of  the  peace  as 
is  hereinafter  provided,  towards  the  expenses  of  the  prosecution,  main- 
tenance, and  punishment  of  offenders,  and  towards  such  other  sum  to 
be  paid  by  such  borough  to  the  treasurer  of  such  county  as  is  herein- 
after provided,  and  towards  the  expense  of  maintaining  the  borough 
gaol,  house  of  correction,  and  corporate  buildings,  and  towards  the  pay- 
ment of  the  constables,  and  of  all  other  expenses  not  herein  otherwise 
provided  for  which  shall  be  necessarily  incurred  in  carrying  into  effect 
the  provisions  of  this  Act ;  and  in  case  the  borough  fund  shall  be  more 
than  sufficient  for  the  purposes  aforesaid,  the  surplus  thereof  shall  be 
applied,  under  the  direction  of  the  council,  for  the  public  benefit  of  the 
inhabitants  and  improvement  of  the  borough :  provided  that  it  shall 
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not  be  lawful  for  the  council  to  be  elected  under  the  provisions  of  this 
Act,  in  any  borough  in  which  the  body  corporate  named  in  conjunction 
with  the  said  borough  in  the  said  Schedules  (A.)  and  (B.),  before  the  time 
of  the  passing  of  this  Act,  shall  have  contracted  any  lawful  debt  charge- 
able on  any  tolls  or  dues  belonging  or  payable  to  the  said  body  corpo- 
rate, or  to  any  member  or  officer  thereof  in  his  corporate  capacity,  or 
towards  the  satisfaction  whereof  such  tolls  or  dues,  or  any  part  thereof, 
were  applicable  beYore  the  passing  of  this  Act,  to  alter  or  reduce  the 
amount  to  be  levied  and  payable  of  such  tolls  or  dues,  or  to  grant  for 
any  consideration  any  remission  of  or  exemption  from  such  tolls  or 
dues,  or  any  part  thereof,  unless  with  the  consent  in  writing  under  the 
hands  of  a  majority  in  number  and  amount  of  the  creditors  to  whom 
such  debt  is  due,  until  after  such  debt  and  all  arrears  of  interest  due 
thereon  shall  have  been  fully  paid  and  satisfied  ;  and  in  case  the  borough 
fund  shall  not  be  sufficient  for  the  purposes  aforesaid,  the  council  of  the 
borough  is  hereby  authorized  and  required  from  time  to  time  to  esti- 
mate, as  correctly  as  may  be,  what  amount,  in  addition  to  such  fund, 
will  be  sufficient  for  the  payment  of  the  expenses  to  be  incurred  in 
carrying  into  effect  the  provisions  of  this  Act ;  and  in  order  to  raise 
the  amount  so  estimated,  the  said  council  is  hereby  authorized  and  re- 
quired from  time  to  time  to  order  a  borough  rate  in  the  nature  of  a 
county  rate  to  be  made  within  their  borough,  and  for  that  purpose  the 
council  of  such  borough  shall  have  within  their  borough  all  the  powers 
which  any  justices  of  the  peace  assembled  at  their  general  or  quarter 
sessions  in  any  county  in  England  have  within  the  limits  of  their  com- 
mission by  virtue  of  an  Act  made  in  the  fifty-fifth  year  of  his  late 
Majesty  King  George  the  Third,  intituled,  'An  Act  to  amend  an  Act  of 
his  late  Majesty  King  George  the  Second,  for  the  more  easy  assessing, 
collecting,  and  levying  of  county  rates,'  or  as  near  thereto  as  the  nature 
of  the  case  will  admit,  except  as  is  hereinafter  excepted ;  and  all 
warrants  required  by  the  said  Act  to  be  issued  under  the  hands  and 
seals  of  two  or  more  justices  shall  in  like  case  be  signed  by  the  mayor 
and  sealed  with  the  seal  of  the  borough  :  provided  that  such  council 
shall  not  be  empowered  to  receive,  hear,  or  determine  any  appeal 
against  any  such  rate  ;  and  if  any  person  shall  thinli  himself  aggrieved 
by  any  such  rate,  it  shall  be  lawful  for  him  to  appeal  to  the  recorder 
hereinafter  mentioned  at  the  next  quarter  sessions  for  the  borough  in 
which  such  rate  has  been  made,  or  in  case  there  shall  be  no  recorder 
within  such  borough,  to  the  justices  at  the  next  court  of  quarter  sessions 
for  the  county  within  which  such  borough  is  situate  or  whereunto  it  is 
adjacent ;  and  such  recorder  or  justices  respectively  shall  have  power 
to  hear  and  determine  the  same,  and  to  award  relief  in  the  premises, 
as  in  the  case  of  an  appeal  against  any  county  rate  ;  and  all  such  sums 
levied  in  pursuance  of  such  borough  rate  shall  be  paid  over  to  the 
account  of  the  borough  fund,  and,  subject  to  the  provisions  hereinbefore 
contained,  shall  be  applied  to  all  purposes  to  which,  before  the  passing 
of  this  Act,  a  borough  rate  or  county  rate  was  by  law  applicable  in  such 
borough  or  county :  provided  that  in  every  case  in  which  before  the 
passing  of  this  Act  any  rate  might  be  levied  in  any  borough,  or  in  any 
parish  or  place  made  part  of  any  borough  ,under  the  provisions  of  this 
Act,  for  the  purpose  of  watching  solely  by  day  or  by  night,  or  for  the 
purpose  of  watching  by  day  or  by  night  conjointly  with  any  other 
purpose,  it  shall  be  lawful  for  the  council  of  such  borough  to  levy  a 
watch  rate  sufficient  to  raise  any  sum  not  greater  than  the  average 
yearly  sum  which  during  the  last  seven  years,  or  where  such  rate  shall 
not  have  been  levied  during  seven  years,  then  during  such  less  number 
of  years  as  such  rate  shall  have  been  levied,  shall  have  been  expended 
in  the  maintenance  and  establishment  of  watchmen,  constables,  patrols, 
or  policemen  within  the  district  in  which  such  rate  was  levied,  and  for 
that  purpose  the  council  shall  have  all  the  powers  hereinbefore  given 
to  -the  council  in  the  matter  of  the  borough  rate ;  and  where  any  part 
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If  the  fund  be 
insufficient,  the 
council  shall 
order  a  rate  to 
make  up  the 
deficiency ; 

in  the  nature  of 
a  county  rate. 
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of  any  borough  shall  not  at  the  time  of  the  passing  of  this  Act  be 
within  the  provisions  of  the  Act  authorizing  the  levy  of  such  rate  for 
watching  as  aforesaid,  it  shall  be  lawful  for  the  council  from  time  to 
time  to  order  that  such  part,  or  so  much  thereof  as  to  the  council  shall 
seem  fit,  shall  be  rated  to  the  watch  rate  in  like  manner  as  other  parts 
of  the  borough  to  be  specified  in  such  order,  and  such  watch  rate  there- 
upon shall  be  levied  within  the  part  mentioned  in, such  order  in  like 
manner  as  in  the  other  parts  of  the  borough  so  specified,  and  all  such 
sums  levied  in  pursuance  of  such  watch  rate  shall  be  paid  over  to  the 
account  of  the  borough  fund :  provided  always,  that  no  such  order  as 
last  aforesaid  shall  be  made  for  rating  to  such  watch  rate  any  part  of 
any  borough  in  which  at  the  time  of  passing  this  Act  such  rate  as 
aforesaid  shall  not  be  levied,  and  which  is  more  than  two  hundred 
yards  distant  from  any  street  or  continuous  line  of  houses  which  shall 
be  regularly  watched  within  the  borough  under  the  provisions  of  this 
Act :  provided  also,  that  nothing  in  this  Act  contained  shall  be  con- 
strued to  render  liable  to  the  payment  of  any  debt  contracted  before 
the  passing  of  this  Act  by  any  body  corporate,  any  part  of  the  real  or 
personal  estate  of  the  said  body  corporate  which  before  the  passing  of 
this  Act  was  not  liable  thereto,  or  to  authorize  the  levy  of  any  rate 
within  any  part  of  any  borough  for  the  purpose  of  paying  any  debt 
contracted  before  the  passing  of  this  Act,  which  before  the  passing  of 
this  Act  could  not  be  lawfully  levied  therein  towards  the  payment  of 
the  same." 

The  recorder  cannot  under  this  section  maintain  an  action  of  debt 
for  his  salary;  (Addison  v.  Mayor  of  Preston,  12  C.  B.  108;)  and  so 
also  of  a  town  clerk.     {Jones  v.  Mayor  of  Carmarthen,  8  M.<&  W.  605.) 

The  costs  of  defending  quo  warranto  informations  against  an  alder- 
man of  a  borough,  and  of  prosecuting  a  criminal  information  against  a 
person  for  assaulting  a  justice,  are  not  payable  out  of  the  borough 
fund.  (jReff.  v.  Bridgeioater  {Council),  2  P.  &  D.  558  ;  10  A.  <&  E. 
281.)  But  a  municipal  corporation  is  justified  in  discharging  out  of  the 
corporate  funds  the  expenses  of  defending  quo  warranto  informations 
against  individual  members,  if  the  object  of  such  informations  be  to 
impeach  the  title,  or  destroy  the  legal  existence  of  the  corporation  as  a 
body.  And  therefore,  where,  befoi'e  the  Municipal  Corporation  Act, 
an  individual  member  had  incurred  costs  and  charges  in  defending  quo 
warranto  informations  against  himself  and  others,  without  authority 
from  them,  and  afterwards  obtained  a  bond,  with  the  corporate  seal 
affixed,  for  the  reimbursement  of  those  costs  and  charges  : — it  was  held, 
that  there  was  a  lawful  debt  existing  before  the  Act,  and  that  it  was 
saved  by  the  92nd  section  of  the  5  &  6  Will.  IV.,  c.  76.  {Eoldmorih 
V.  Dartmouth  {Mayor),  10  A.  &  K  490  ;  S.  P.  Att.-Gen.  v.  Norwich 
{Mayor),  2  Myl.  <b  Or.  406.)  Where  persons  intrusted  with  the  adminis- 
tration of  a  fund  have  incurred  costs  and  charges  in  defending  duties 
thrown  upon  them  by  their  fiduciary  situation,  they  have  a  right  in  law 
and  in  equity  to  reimburse  themselves  out  of  the  funds  in  their  hands 
without  any  special  provision.  (76.)  And  see  Att.-Oen.  v.  Norwich 
{Corporation),  1  Kee.  700. 

On  the  election  of  councillors  for  a  borough  a  question  arose  which 
of  two  candidates  had  been  duly  declared  to  be  elected.  The  mayor 
between  the  day  of  the  declaration  and  November  9th,  by  authority  of 
the  council,  took  counsel's  opinion,  and  in  accordance  with  it,  rejected 
one  of  the  candidates.  The  excluded  candidate  obtained  a  rule  for  a 
mandamus,  and  the  council  resolved  that  cause  shoiild  be  shown  against 
it: — held  that  the  costs  of  consulting  counsel  and  showing  cause  against 
the  mandamus  could  not  be  charged  to  the  borough  fund  as  being  in 
reality  a  dispute  between  individual  members  taken  up  by  the  cor- 
poration on  one  side,  and  could  not  be  said  to  be  an  expense  necessarily 
incurred  in  carrying  into  effect  the  provisions  of  the  Act.  {Eeff.  v. 
Mayor  of  Leeds,  4  Q.  B.  796.)    In  that  case  it  did  not  appear  that  the 
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existence  of  the '  corporation  as  a  corporate  body  was  in  any  way 
affected  by  the  mandamus,  which  fact,  if  it  had  been  shown,  would  have 
'made  a  difference,  according  to  Attorney-General  v.  Mayor  of  Norwich, 
2  My.  &  K.  406  ;  and  also  see  Beg.  v.  Mayor  of  Cambridge,  4  Q.  B.  801. 
See  however  now  Lewis  v.  The  Mayor,  Sc,  of  Rochester,  9  0.  B.  N.  S. 
401  ;  30  L.  J.  0.  P.  169. 

The  fees  of  a  clerk  to  the  justices  of  a  borough  for  business  done 
in  respect  of  persons  apprehended  by  the  police  of  the  borough  and 
brought  before  the  justices,  and  in  respect  of  informations  and  con- 
victions at  the  instance  of  the  police,  where  the  costs  cannot  be 
obtained  from  the  individuals  liable  to  pay  them,  are  expenses  neces- 
sarily incurred  in  carrying  into  effect  the  provisions  of  the  Act.  {Reg.  v. 
Mayor  of  Gloucester,  5  Q.  B.  862.) 

Costs  incurred  in  resisting  an  application  by  the  town  clei'k  for  com- 
pensation on  the  honAfide  ground  that  his  dismissal  was  for  such  mis- 
conduct as  before  the  Act  of  Parliament  would  have  justified  his 
removal  from  office,  may  be  charged  on  the  borough  fund,  though  the 
jury  at  the  trial  find  that  the  town  clerk  had  been  guilty  of  no  such 
misconduct.  {Reg.  v.  Lichfield,  16  L.  J.  Q.  B.  333.) 

The  expenses  of  hiring  a  pew  which  the  corporation  occupied  every 
Sunday  are  necessarily  incurred  in  carrying  into  effect  the  provisions  of 
this  Act.     {Reg.  v.  Mayor,  &c.,  of  Warwick,  8  Q.  B.  926.) 

Where  a  particular  order  for  expenses  should  be  made  by  the  watch 
committee  under  the  82nd  section,  the  council  cannot  order  their  pay- 
ment under  the  92nd  section  ;  {Reg.  v.  Thompson,  5  Q.  B.  477;)  as  for 
instance,  an  order  for  the  expenses  incurred  by  borough  constables  in 
defending  an  indictment  brought  against  them  in  respect  of  an  act  done 
in  the  execution  of  their  duty,    {lb.) 

Where  the  council  are  to  make  an  order,  the  council  are  to  determine 
what  expenses  are  necessarily  incurred,  and  they  must  decide  upon 
that  question  before  the  expenses  are  incurred,  and  cannot  do  so  after- 
'wards.  {Reg.  v.  Mayor,  Sc,  of  Lichfield,  4  Q.  B.  893.) 

The  expenses  of  chancery  proceedings  by  the  corporation  were  not 
allowed  under  the  circumstances  oiReg.  v.  Mayor  of  Warwick,  {ubi  sup.; 
15  L.  J.  Q.  B.  306  ;)  nor  can  the  interest  on  a  bond  given  by  the  cor- 
poration,   {lb.) 

As  to  when  the  corporate  funds  may  be  appropriated  to  oppose  a  bill 
having  for  its  object  an  inquiry  into  some  corporate  right,  see  Attorney- 
General  V.  Mayor,  cfcc,  of  Wigan,  1  Kay,  268. 

The  expenses  of  litigating  a  bond  fide  claim  to  a  parcel  of  land  alleged 
to  belong  to  the  corporation  are  not  to  be  disallowed  merely  because 
the  litigation  is  unsuccessful.  {Beg.  v.  Mayor,  die,  of  Tamworth,  Q.  B. 
Hil.  T.  1869.) 

The  expense  of  works  for  the  improvement  of  the  borough  must  be 
incurred  under  the  authority  of  the  seal  of  the  corporation  to  make  that 
body  liable  for  it.  {Charlton  v.  Mayor,  dc,  of  Ludlow,  6  M.  <h  W.  818  ; 
Arnold  v.  Poole,  4  M.  &  G.  869.) 

It  having  been  decided  that  this  section  did  not  authorize  the  council 
to  make  a  rate  to  satisfy  by-gone  expenses,  {Woods  v.  Reed,  2  M.  &  W. 
777,)  and  it  being  doubtful  whether  the  words  were  sufficiently  com- 
prehensive to  extend  to  borough  rates,  the  provisions  which  the  55 
Geo;  III.  c.  51,  had  made  with  respect  to  county  rates,  the  7  Will.  IV. 
&  1  Vict.  c.  81,  intituled,  "An  Act  to  provide  for  the  Levying  of  Bates 
in  Boroughs  and  Towns  having  Municipal  Corporations  in  England  and 
Wales,"  was  passed,  which  after  reciting,  that  "  by  an  Act  passed  in 
the  sixth  year  of  the  reign  of  his  late  Majesty,  intituled,  '  An  Act  to 
provide  for  the  Regulation  of  Miinicipal  Corporations  in  England  and 
Wales,'  authority  was  given  to  the  council  of  any  borough  in  certain 
cases  to  levy  a  borough  rate,  and  in  certain  other  cases  to  levy  a  watch 
rate,  and  the  same  powers  and  authorities  were  thereby  given  to  them 
for  that  purpose  as  by  law  are  given  to  justices  of  the  peace  at  sessions 
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with  respect  to  a  county  rate  :  and  whereas  no  authority  was  thereby 
given  to  the  churchwardens  or  overseers  of  the  poor  of  any  parish  or 
place,  or  other  persons,  who  may  thereby  be  legally  ordered  to  pay  or 
levy  such  rate,  to  pay  the  same  out  of  the  poor  rate  of  such  respective 
parishes  or  places,  or  otherwise  to  levy  the  same  upon  the  inhabitants 
thereof :"  enacted,  "  that  in  all  cases  where  by  the  said  Act  or  by  this 
Act  a  borough  rate  or  watch  rate  may  be  made  and  levied  in  any 
borough,  the  council  of  such  borough  may  order  the  churchwardens  and 
overseers  of  every  parish  or  place  within  which  such  rate  may  be  levied, 
or  such  other  persons  as  by  law  may  make  a  poor  rate  for  any  such 
parish  or  place  within  the  limits  of  such  borough,  to  pay  the  amount  of 
such  part  and  portion  of  such  rate  for  which  such  parish  or  place  re- 
spectively shall  be  liable  out  of  the  poor  rate  made  and  collected  or  to 
be  made  or  collected  for  such  parish  or  place  ;  or  the  said,  council, 
instead  of  ordering  such  churchwardens  and  overseers  or  other  persons 
to  pay  the  same  out  of  the  poor  rate,  may  order  them  to  make  and 
eoUect  a  certain  pound  rate  upon  and  from  the  occupiers  or  possessors 
of  all  rateable  property  within  such  parish  or  place,  for  the  amount 
of  the  rate  for  which  such  parish  or  place  may  be  liable  as  afore- 
said; and  if  such  churchwardens,  overseers,  and  other  persons,  upon 
being  so  ordered  to  pay  such  rate  out  of  the  poor  rate,  or  to  make  and 
collect  a  pound  rate  as  aforesaid,  shall  refuse  or  neglect  to  do  so,  the 
amount  thereof  may  be  made  and  levied  off  the  goods  of  them  or  any 
of  them  by  distress  by  virtue  of  a  warrant  in  that  behalf  under  the 
hand  and  seal  of  the  mayor  of  such  borough,  or  of  any  two  justices  of 
the  peace  in  and  for  the  same  ;  or  if  any  person  liable  to  pay  such 
pound  rate  shall  neglect  or  refuse  to  pay  the  same,  the  amount  thereof 
may  be  levied  upon  his  goods  by  distress  in  like  manner." 

Sect.  2.  "  That  it  shall  be  lawful  for  the  council  of  any  borough,  at 
any  time  within  six  calendar  months  next  after  the  passing  of  this  Act, 
to  make  and  levy  a  borough  rate  for  the  purpose  of  defraying  any  ex- 
penses incurred  before  the  passing  of  this  Act  in  putting  in  execution  • 
the  provisions  of  the  said  Act  for  regulating  corporations;  and  every 
such  rate  shall  be  made,  levied,  and  recovered  in  the  manner  provided 
by  the  said  Act  for  regulating  corporations  and  by  this  Act."  (As  to 
the  rates  made  under  this  section,  see  Reg.  v.  Ipswich  {Recorder),  8 
Bowl.  103.) 

The  object  of  this  enactment  is  fui'ther  explained  by  TindaZ,  C.  J., 
delivering  the  judgment  of  the  Court  of  Common  Pleas,  in  Fendey  v. 
Worthington,  (1  Scott,  N.  R.,  p.  448.) — "It  is  to  be  observed,"  says  his 
lordship,  "  that  there  are  three  distinct  powers  given  by  the  12th  sec- 
tion of  the  55  Geo.  III.  c.  51 ;  first,  the  power  to  the  justices  in  ses- 
sions to  make  the  rate  and  issue  warrants  for  its  collection  by  the  high 
constable;  secondly,  the  power  given  to  the  justices  out  of  sessions  to 
issue  a  warrant  .for  the  levy  of  the  rate  upon  the  goods  of  any  overseer, 
&c.,  refusiog  to  pay  the  assessment  to  the  high  constable ;  thirdly,  the 
power  to  the  overseers  or  persons  appointed  to  act  as  such,  to  levy  by 
rate  the  sums  assessed,  or  to  reimburse  themselves  by  a  special  rate 
such  sums  as  they  shall  have  paid  on  account  of  the  county  rate.  Now 
the  92nd  section  of  the  Municipal  Corporation  Act,  though  it  gives  the 
same  powers  to  the  council  to  make  the  rate,  and  confers  upon  the 
mayor  the  power  of  levying  by  distress  the  assessment  upon  the  over- 
seers and  other  collectors  of  rates,  makes  no  express  provision  autho- 
rizing the  overseers  of  the  poor  to  pay  such  assessments  out  of  the  poor 
rate,  or  to  make  any  special  rate  to  reimburse  themselves  the  amount 
paid  over  to  the  borough  rate.  And  doubts  having  arisen,  whether,  in 
the  absence  of  any  such  express  provision,  the  overseers  would  be  jus- 
tified in  so  applying  the  rates  in  their  hands,  or  in  levying  a  special 
rate  to  reimburse  themselves  according  to  the  provisions  of  the  county 
rate  Act,  the  statute  of  7  Will.  IV.  and  1  Vict.  c.  81  was  passed,  the 
first  section  of  which  Act,  after  reciting  that  no  authority  was  given 
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by  the  5  &  6  of  Will.  IV.,  c.  76,  to  the  churchwardens,  overseers,  or 
other  persona  who  might  thereby  be  legally  ordered  to  pay  or  levy  such 
rates,  to  pay  the  same  out  of  the  poor-rate  of  such  parishes  or  places,  or 
otherwise  to  levy  the  same  upon  the  inhabitants  thereof,  authorizes  the 
council  to  order  the  overseers  to  pay  the  assessment  of  the  borough  rate 
out  of  the  poor-rate,  or  to  make  and  collect  a  pound  rate  for  the 
purpose." 

&j  Stat.  2  &  3  Vict.  c.  28,  intituled  "An  Act  for  more  equally 
assessing  and  levying  watch  rates  in  certain  boroughs,"  (19th  July, 
1839,)  reciting  "  Whereas  by  reason  of  the  restrictions  contained  in  an 
Act  passed  in  the  sixth  year  of  the  reign  of  his  late  Majesty,  intituled 
'  An  Act  to  provide  for  the  regulation  of  municipal  corporations  in 
England  and  Wales,  the  watch  rate  authorized  by  the  said  Act  to  be 
levied  upon  those  parts  of  the  boroughs  within  the  provisions  of  the 
said  Act  which  are  regularly  watched  is  insufficient  for  that  purpose, 
and  the  deficiency  in  many  cases  is  paid  out  of  the  borough  rate,  to 
which  all  parts  of  the  borough,  whether  or  not  regularly  watched,  are 
liable :'  for  remedy  thereof,  be  it  enacted,  that  after  the  passing  of  this 
Act  it  shall  be  lawful  for  the  council  of  any  borough  named  in  either 
of  the  schedules  to  the  said  Act  to  levy  a  watch  rate  upon  the  occupiers 
of  all  messuages,  lands,  tenements,  and  hei-editaments  within  those  parts 
of  the  borough  which  shall  be  watched  by  day  and  by  night,  and 
which  from  time  to  time,  by  any  order  of  the  council  of  any  such 
borough,  shall  be  declared  liable  to  such  watch  rate ;  and  every  such 
rate  shall  be  made  upon  an  estimate  of  the  net  annual  value  of  the 
several  hereditaments  rated  thereunto ;  that  is  to  say,  of  "the  rent  at 
which,  one  year  with  another,  the  same  might  in  their  actual  state  be 
reasonably  expected  to  let  from  year  to  year,  the  probable  annual 
average  cost  of  the  repairs,  insurances,  and  other  expenses  (if  any) 
necessary  to  maintain  the  hereditaments  in  their  actual  state,  and  all 
rates,  taxes,  and  public  charges,  except  tithes  or  tithe  commutation 
rent-charges  (if  any,)  being  paid  by  the  tenant,  and  either  by  one  rate 
made  yearly,  or  by  two  or  more  rates  made  half-yearly,  or  otherwise : 
provided  always,  that  no  such  rate  shall  exceed,  in  any  one  year,  the 
i-ate  of  sixpence  in  the  pound  on  the  net  annual  value  of  the  heredita- 
ments rated  thereunto,  unless  in  those  boroughs  in  which,  at  the  time 
of  passing  the  said  Act,  thcisum  authorized  by  the  said  Act  to  be  levied 
by  way  of  watch  rate  exceeded  the  sum  which  might  have  been  then 
raised  by  the  said  rate  of  sixpence  in  the  pound ;  and  in  such  cases  as 
last  aforesaid  it  shall  be  lawful  to  levy  a  watch  rate  under  this  Act 
upon  all  the  hereditaments  liable  thereunto,  at  such  rate  as  would  have 
sufficed  to  raise  such  greater  sum :  provided  also,  that  nothing  herein 
contained  shall  be  construed  to  extend  to  either  of  the  universities,  so 
as  to  make  the  members  thereof  liable  to  pay  to  any  rate  to  be  made  in 
pursuance  of  this  Act  to  which  the  said  universities  or  the  members 
thereof  were  not  liable  to  contribute  before  the  passing  of  this  Act,  nor 
shall  be  deemed  to  affect  the  liability  of  the  borough  fund  to  make 
good  any  deficiency  of  the  watch  rate  towards  the  expenses  of  the  police, 
should  any  such  deficiency  arise,  nor  to  make  liable  to  the  watch  rate 
any  lands,  tenements,or  hereditaments  which  are  now  exempted  by  any 
local  Act  from  the  payment  of  watch  rates;  or  to  alter  the  comparative 
liability  of  any  lands,  tenements,  or  hereditaments  to  the  watch  rate, 
which  by  any  local  Act  are  now,  in  respect  of  any  watch  rate,  entitled 
to  any  deduction  from  or  chargeable  with  any  increase  upon  an  equa 
pound  rate;  but  the  like  comparative  deductions  and  increased  charges 
shall  be  made  in  respect  of  such  hereditaments  in  the  rates  to  which 
such  hereditaments  shall  be  rated  under  this  Act." 

Sect.  2.  "  That  for  the  purposes  aforesaid  the  council  of  every  such 
borough,  and  all  other  persons  interested  or  concerned  therein,  shall 
have  all  the  powers  heretofore  given  to  them  respectively,  in  the  matter 
of  the  borough  rate  and  watch  rate  or  either  of  them,  hy  the  said  Act 
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or  by  any  other  subsequent  Act,  for  ordering,  making,  assessing,  levying, 
raising,  collecting,  or  paying  the  same,  or  as  near  thereto  as  the  nature 
of  the  case  ■will  admit." 

And  by  stat.  3  &  4  Vict.  c.  28,  (23rd  July,  1840,)  intituled  "  An  Act 
to  explain  and  amend  an  Act  of  the  second  and  third  years  of  her 
present  Majesty,  for  more  equally  assessing  and  levying  Watch  Eates  in 
certain  Boroughs,"  reciting,  "  Whereas  by  an  Act  passed  in  the  session 
of  Parliament  holden  in  the  second  and  third  years  of  the  reign  of  her 
present  Majesty,  intituled  'An  Act  for  more  equally  assessing  and 
levying  Watch  Bates  in  certain  Boroughs,'  after  reciting  therein  that 
by  reason  of  the  restrictions  contained  in  an  Act  passed  in  the  sixth 
year  of  the  reign  of  his  late  Majesty  King  William  the  Fourth,  intituled 
'  An  Act  to  provide  for  the  Regulation  of  Municipal  Corporations  in 
Tilngland  and  Wales,'  the  watch  rate  authorized  to  be  levied  upon  those 
parts  of  the  boroughs  within  the  provisions  of  the  said  Act  which 
were  regularly  watched  was  insufficient  for  that  purpose,  and  the 
deficiency  in  many  cases  was  paid  out  of  the  borough  rate  to  which  all 
parts  of  the  borough,  whether  or  not  regularly  watched,  were  liable ; 
for  remedy  thereof  it  was  enacted,  amongst  other  things,  that  it  should 
be  lawful  for  the  council  of  any  borough  named  in  either  of  the 
schedules  to  the  said  Act  of  his  late  Majesty  to  levy  a  watch  rate  upon 
the  occupiers  of  all  messuages,  lands,  tenements,  and  hereditaments 
within  those  parts  of  the  borough  which  should  be  watched  by  day 
and  by  night,  and  which  from  time  to  time,  by  any  order  of  the  council 
of  any  such  borough,  should  be  declared  liable  to  such  watch  rate, 
provided  that  no  such  rate  should  exceed  in  any  one  year  the  rate  of 
sixpence  in  the  pound  on  the  net  annual  value  of  the  hereditaments  rated 
thereunto,  unless  in  those  boroughs  in  which  at  the  time  of  passing 
the  said  Act  of  his  late  Majesty  the  sum  authorized  to  be  levied  by 
way  of  watch  rate  exceeded  the  sum  which  might  have  been  then 
raised  by  the  said  rate  of  sixpence  in  the  pound:  and  whereas  the  said 
Act  of  her  present  Majesty  was  intended  to  apply  to  boroughs  in 
which,  from  the  deficiency  of  the  borough  fund,  it  had  become  or  might 
become  necessary  that  borough  rates  should  belaid;  but  doubts  have 
been  entertained  whether  the  same  Act  may  not  apply  to  cases  of  muni- 
cipal boroughs  in  which  there  are  borough  funds  sufficient  for  the 
purposes  of  defraying  the  expenses  of  the  constabulary  force  of  such 
boroughs,  together  with  all  other  expenses  payable  out  of  the  borough 
fund,  with  the  aid  of  the  amount  only  of  watch  rate  which  could  be 
raised  under  the  provisions  of  the  said  Act  of  his  said  late  Majesty,  and 
without  the  aid  of  any  borough  rate ;  and  doubts  are  also  entertained 
whether  by  the  said  Act  of  her  present  Majesty  it  is  not  imperative 
upon  the  council  of  each  borough  to  levy  in  each  borough  a  watch  rate 
to  the  extent  of  sixpence  in  the  pound;  and  in  order  to  remove  such 
doubts,  it  was  declared,  that  after  the  passing  of  this  Act  the  said  Act 
of  her  present  Majesty  shall  not  apply  or  be  deemed  to  apply  to  any 
borough  in  which  the  borough  fund  is  sufficient,  with  the  aid  of  the 
amount  only  of  watch  rate  which  could  be  raised  under  the  provisions 
of  the  said  Act  of  his  late  Majesty,  and  without  the  aid  of  any  borough 
rate,  to  defray  the  expense  of  the  constabulary  force  of  the  borough, 
together  with  all  the  other  expenses  legally  payable  out  of  the  borough 
fund,  by  virtue  of  the  said  Act  of  his  late  Majesty,  or  any  other  Act 
or  Acts  of  Parliament :  provided  always,  that  nothing  in  this  Act  con- 
tained shall  be  deemed  to  take  away  or  lessen,  or  to  vary  or  affect,  the 
particular  benefit  or  rights  to  common  lands  and  public  stock,  and  to 
lands,  tenements,  and  hereditaments,  and  to  the  rents  and  profits 
thereof,  or  to  any  sum  or  sums  of  money,  chattels,  securities  for  money, 
or  other  personal  estate  which  are  reserved  by  the  said  recited  Act  of 
his  late  Majesty  to  every  person  who  then  was  or  thereafter  might  be 
an  inhabitant  of  any  borough,  and  also  to  every  person  who  had  been 
admitted,  or  who  might  thereafter  have  been  admitted,  a  freeman  or 
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burgess  of  any  borougli  if  that  Act  had  not  been  passed,  or  who  then 
was  or  thereafter  might  be  the  wife  or  widow,  or  son  or  daughter,  of 
any  freeman  or  burgess,  or  who  had  espoused  or  might  thereafter 
espouse  the  daughter  or  widow  of  any  freeman  or  burgess,  or  who  had 
been  or  might  thereafter  be  bound  an  apprentice :  provided  also,  that 
nothing  herein  contained  shall  render  the  borough  fund  of  any  borough 
liable  to  any  expenses  with  which  such  borough  fund  was  not 
chargeable  before  the  passing  of  the  said  recited  Act  of  her  present 
Majesty." 

By  the  22  &  23  Viet.  c.  32,  s.  6,  "The  watch  rates  levied  under 
the  authority  of  the  2  &  3  Vict.  c.  28,  may  be  of  any  amount,  at  the  dis- 
cretion of  the  council,  not  exceeding  in  any  one  year  the  sum  of  eight- 
pence  in  the  pound." 

The  oounoil  is  not  bound  to  sit  for  the  purpose  of  making  a  rate  with 
open  doors  ;  therefore  it  is  no  objection  to  the  validity  of  a  borough  rate 
made  by  the  council,  that  it  was  not  made  in  public.  {Jones  v.  Johnson, 
5  Exch.  862.)  As  to  how  far  a  rate  may  be  retrospective,  see  Jones  v. 
Johnson,  ubi  sup. 

The  effect  of  the  84th  and  92nd  sections  of  the  5  &  6  WUl.  IV.,  c.  76, 
is  to  make  all  property  within  the  borough  rateable  to  the  watch  rate ; 
provided  it  be  within  two  hundred  yards  of  a  street  or  continuous  line 
of  houses,  and  any  local  Act  is  superseded  to  that  extent ;  but  property 
lying  beyond  the  two  hundred  yards  is  not  so  rateable ;  {Hallett  v. 
Churchwardens  of  Brighton,  1  E.  S  B.  342  ;  26  L.  J.  M.  C.  61 ;)  but  by 
•the  2  &  3  Vict.  c.  28,  (see  ante,  1281,)  the  council  may  levy  a  rate  upon 
the  occupiers  of  all  property  in  the  borough  regularly  watched  by  day 
and  night,  and  which  shall  be  declared  by  an  order  of  the  council  liable 
to  such  watch  rate ; ,  therefore  in  such  a  case  the  above  restriction  is 
removed.  (Great  Western  Ry.  Co.  v.  Maidenhead,  Town  Council  of,  11 
C.  B.  N.  S.  653 ;  31  L.  J.  M.  0.  113.) 

The  remedy  to  recover  the  borough  rate  is  by  distress,  under  the  above 
7  Will.  IV.  and  1  Vict.  c.  81,  and  the  court  will  not  grant  a  mandamus 
to  the  disobedient  overseers  to  pay  over  the  money.  {Beg.  v.  Overseers 
of  Hunslet,  28  L.  J.  M.  C.  180.) 

The  appeal  is  given  to  remedy  total  omissions  of  parishes  from  the 
rate,  or  inequalities  and  disproportions  in  relation  to  each  other  in  their 
contribution  thereto,  and  no  appeal  lies  for  the  grievance  of  an  indi- 
vidual, and  the  word  "  inhabitant "  is  not  to  be  understood  as  applicable 
to  any  individual,  but  to  such  only  as  for  the  purposes  of  the  appeal 
represents  some  whole  place  where  neither  churchwarden  nor  overseer 
exists.     (Reg.  v.  Recorder  of  Bath,  Q  A.  <&  E.  871.) 

In  order  to  give  the  court  possession  of  the  appeal,  the  notice  of  ap- 
peal against  a  borough  rate  must  state  that  the  party  was  aggrieved, 
or  shew  a  grievance  on  the  face  of  it,  and  it  is  not  enough  that  the 
notice  describes  the  appellant  as  a  burgess  of  the  borough  called  upon 
to  pay  the  rate.  (R.  v.  Bond,  6  A.  dh  E.  905.)  Notice  of  appeal  against 
a  borough  rate  must  be  given  to  the  town  clerk,  and  not  to  the  clerk  of 
the  peace,  if  there  be  such  an  officer  in  the  borough.  (Reg.  v.  Recorder 
of  CarmaHhen,  1  A.  &  E.  756.) 

An  order  of  sessions  quashing  a  borough  rate,  cannot  be  removed  by 
certiorari  by  the  132nd  section  of  the  Act.  (Jieg.  v.  Justices  of  Ripton, 
1  A.&E.  417.) 

The  55  Geo.  III.,  c.  51,  is  now  repealed  by  the  15  &  16  Vict.  c.  81.  (See 
tit.  "  County  Rate!') 

By  6  &  7  Will.  IV.,  c.  104,  s.  5,  it  is  enacted  "  That  in  any  case  in 
which  for  the  purpose  of  levying  any  county  rate  a  warrant  might  be 
lawfully  issued  by  one  or  more  justices  of  the  peace,  a  warrant  may  be 
lawfully  issued  in  the  like  case  by  the  mayor  of  any  borough  named  in 
the  said  schedules  under  his  hand  and  the  corporate  seal  of  the  said 
borough,  whether  the  matter  of  such  warrant  relates  to  the  borough 
rate  or  to  the  watch  rate  ;  and  that  in  every  case  in  which  in  a  matter 
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relating  to  the  county  rate,  a  warrant  is  required  to  be  directed  to  or 
issued  by  a  high  constable,  such  warrant  may  in  a  like  matter  relating 
to  the  borough  rate  or  watch  rate,  be  directed  to  or  issued  by  the  high 
constable  of  the  borough,  or  any  borough  officer  of  the  like  description, 
or  by  any  person  or  persons  who  may  have  been,  or  may  hereafter  be 
appointed  by  the  council  of  the  borough  for  the  purpose  of  collecting 
the  said  borough  rate  or  watch  rate,  or  either  of  them." 

As  to  rates  in  boroughs  not  within  the  5  &  6  Will.  IV.,  c.  76,  or 
liable  to  contribute  to  the  county  rate,  17  &  18  Vict.  c.  71  enacts,  after 
reciting  that  by  the  15  &  16  Vict.  o.  81,  it  was  among  other  things 
provided,  that  from  and  after  the  passing  of  the  said  Act  it  should 
be  lawful  for  the  justices  of  the  peace  in  any  county  in'  England 
or  Wales,  in  general  or  quarter  sessions  assembled,  to  appoint  any 
number  of  justices,  not  exceeding  eleven  in  number,  nor  less  than  five, 
to  be  a  committee  for  the  purpose  of  preparing  a  basis  or  standard 
for  the  assessing  of  county  rates,  and  that  it  should  be  lawful  for  the 
justices  of  the  peace  assembled  at  their  general  or  quarter  sessions  to 
order  and  direct  a  fair  and  equal  county  rate,  to  be  made  according  to  the 
basis  or  standard  for  the  time  being  in  force  :  and  that  there  are  divers 
boroughs  not  being  within  the  provisions  of  the  Municipal  Corporation 
Acts  in  which  borough  rates  in  the  nature  of  county  rates  have  hereto- 
fore been  made  under  the  various  Acts  repealed  by  the  said  Act  15 
&  16  Vict,  c,  81,  and  which  boroughs  have  not  as  many  as  five  justices 
of  the  peace  :  and  that  doubts  have  arisen  whether,  since  the  passing  of 
the  said  Act  1 5  &  16  Vict.  c.  81,  a  rate  in  the  nature  of  a  county  rate  can 
be  made  in  such  boroughs  by  reason  of  the  want  of  a  sufiicient  number 
of  justices  :  "that  from  and  after  the  passing  of  this  Act,  it  shall  and 
may  be  lawful  for  the  justices  of  the  peace  in  any  borough,  not  being 
within  the  provisions  of  the  Municipal  Corporation  Act,  and  not  being 
liable  to  contribute  to  any  county  rate,  from  time  to  time  to  make 
and  levy  within  their  borough  a  borough  rate  in  the  nature  of  a 
county  rate,  for  defraying  any  expenses  incurred  before  the  passing  of 
this  Act,  and  which  may  hereafter  be  incurred  for  all  or  any  of  the 
purposes  defined  in  the  Municipal  Corporation  Act,  1835,  as  purposes 
for  which  a  borough  rate  may  be  levied ;  and  for  that  purpose  the 
justices  of  such  borough,  and  all  persons  acting  under  their  authority 
shall,  within  their  borough,  have  all  the  powers  and  protection  which 
were  given  to  justices  of  the  peace  by  virtue  of  the  Act  55  Geo.  III., 
in  the  said  Municipal  Corporation  Act  mentioned,  and  all  powers  given 
to  town  councils  by  any  Acts  since  passed,  concerning  the  making  and 
levying  of  borough  rates  in  boroughs  being  within  the  Municipal  Cor- 
poration Act,  1835,  or  as  near  thereto  as  the  nature  of  the  case  will 
admit :  provided  always  that  such  borough  justices  shall  not  be  em- 
powered to  hear  or  determine  any  appeal  against  any  such  rate  ;  and 
if  any  person  shall  think  himself  aggrieved  by  any  such  rate,  it  shall 
be  lawful  for  him  to  appeal  to  the  recorder  of  the  borough  in  which 
such  rate  has  been  made,  or  in  case  there  shall  be  no  recorder  within  such 
borough,  then  to  the  justices  at  the  next  court  of  quarter  sessions  for  the 
coimty  within  which  such  borough  is  situated,  or  whereunto  it  is  adjacent, 
and  such  recorder  or  justices  respectively  shall  have  power  to  hear  and 
determine  such  appeal,  and  to  award  relief  in  the  premises  as  in  the 
case  of  an  appeal  against  any  county  rate  ;  and  all  sums  of  money  levied 
in  pursuance  of  such  borough  rate  shall  be  paid  over  to  the  treasurer  of 
the  borough  for  the  time  being,  and  be  applied  by  him  for  the  purposes 
for  which  the  same  are  applicable  as  hereinbefore  mentioned." 
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By  7  Will.  IV".  and  1  Vict.  c.  78,  s.  29,  it  is  recited  that "  the  limits  of  Overseers  may 
boroughs  in  some  cases  extend  over  parts  of  parishes,  townships  and  p^ifj'i'n'^ 
places,  parochial  or  otherwise,  leaving  the  remainder  of  such  parishes,  boroughs, 
townships  and  places  without  the  limits  of  such  boroughs,  and  doubts 
have  arisen  whether  the  said  Act  contains  provisions  under  which  the 
share  which  ought  to  be  paid  by  the  parts  included  within  the  limits 
of  any  borough  of  any  borough  rate  to  be  levied  in  pursuance  of  the 
same  Act,  can  be  assessed  and  levied  on  such  parts,  exclusively  of  the 
remainder  not  within  the  limits  of  the  borough,"  and  it  is  enacted, 
"  That  the  overseer  or  overseers  of  the  poor  within  any  parish,  town- 
ship or  place,  whereof  part  lies  within  the  limits  of  a  borough  as  afore- 
said, or  any  person  or  persons,  who  in  pursuance  of  the  powers  contained 
by  reference  in  the  said  Act,  shall  be  appointed  to  act  as  overseer  or 
overseers,  shall  and  may,  and  is  and  are  hereby  empowered  to  levy  and 
raise  in  manner  directed  by  the  said  Act  upon  such  part  exclusively 
of  any  parish,  township  or  place,  as  is  situate  within  the  limits  of  such 
borough,  such  sum  or  sums  of  money  as  shall  be  required  to  pay  every 
borough  rate  (including  rates  already  paid  by  such  overseer  or  over- 
seers, or  other  person  or  persons)  assessed,  and  to  be  hereafter  assessed 
under  the  authority  in  the  said  Act,  upon  such  part  of  any  such  parish, 
township,  or  place  as  lies  within  the  limits  of  such  borough." 

By  the  8  &  9  Vict.  c.  110,  (an  Act  for  the  better  collecting  borough  overseers  for 
and  watch  rates  in  certain  places,)  after  reciting  the  5  &  6  Will.  IV.,  parts  of  parishes 
c.  76,  it  is  enacted,  "  That  in  every  case  in  which  any  parish  or  place  boroughs^to'raise'' 
liable  to  support  its  own  poor,  or  any  extra-parochial  place,  shall  lie  dietriot  rates. 
partly  within  and  partly  without  any  such  borough,  and  the  council  of 
such  borough  hath  appointed  or  hereafter  shall  appoint  one  or  more 
persons  to  act  as  overseer  or  overseers  within  that  part  of  such  parish 
or  place,  or  those  parts  of  such  parishes  or  places,  which  is  or  are 
within  the  same  borough,  for  making,  levying,  and  collecting  borough 
rates  or  watch  rates  made  or  hereafter  to  be  made  therein,  the  person 
or  persons  so  appointed  shall  be  empowered  to  levy  and  raise,  by  an 
equal  rate  or  assessment  upon  all  the  property  within  each  of  the  parts 
of  parishes  or  places  respectively  for  which  he  or  they  shall  be  so 
appointed,  which,  if  such  part  were  a  parish  maintaining  its  own  poor, 
would  be  rateable  to  the  relief  of  the  poor,  such  sums  of  money  as  shall 
be  required  in  order  to  raise  the  several  sums  assessed  upon  such  parts 
of  parishes  or  places  respectively,  or  to  reimburse  such  person  or 
persons  as  aforesaid  such  sums  of  money  as  he  or  they  shall  have 
paid  for  any  borough  rate  or  watch  rate  made  or  hereafter  to  be 
made  by  the  council  of  the  borough  wherein  such  part  of  a  parish  or 
place,  or  parts  of  parishes  and  places,  respectively,  shall  be  situated ; 
such  rate  or  assessment,  or  respective  rates  or  assessments,  to  be  paid 
by  the  occupier  or  occupiers  for  the  time  being  of  such  rateable  property 
as  aforesaid ;  and  "that  the  person  or  persons  so  appointed  or  to  be 
appointed  to  act  as  such  overseer  or  overseers  for  the  purposes  afore- 
said shall  have  and  exercise,  in  and  for  the  purpose  of  making,  levying, 
and  collecting  every  such  rate  or  assessment  as  aforesaid,  all  the  powers 
which  by  the  laws  now  or  hereafter  to  be  in  force  overseers  of  the  poor 
have  or  may  have  for  making,  assessing,  collecting,  and  recovering  rates 
for  the  relief  of  the  poor  within  their  several  parishes  ;  and  every  such 
rate  or  assessment  made  or  to  be  made  by  any  person  or  persons 
appointed  or  to  be  appointed  to  act  as  overseer  or  overseers  of  the 
part  of  any  parish  or  place  within  any  such  borough,  shall  for  the  pur- 
poses of  this  Act  be  called  a  district  rate." 

Sect.  2.  "  And  be  it  enacted,  that  no  such  district  rate,   nor  any  ^f^Uowed  and*° 
separate  rate  made  by  overseers  of  the  poor  for  raising  a  watch  rate  as  published. 
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hereinafter  is  mentioned,  shall  be  demanded,  collected,  or  payable,  until 
the  same  shall  have  been  allowed  by  two  or  more  justices  of  the  peace 
usually  acting  in  and  for  such  borough,  and  shall  also  have  been 
published  in  like  manner  as  rates  for  relief  of  the  poor  are  by  law 
required  to  be  allowed  and  published." 

Sect.  3.  "  Provided  always,  and  be  it  enacted,  that  any  person  who 
shall  think  himself  aggrieved  by  any  such  district  rate  as  aforesaid,  or 
by  any  separate  rate  to  be  made  by  any  overseers  of  the  poor  for  raising  a 
watch  rate  as  hereinafter  is  mentioned,  may  appeal  to  the  recorder  of 
the  borough  in  which  such  rate  has  been  made,  at  the  next  quarter 
sessions  for  the  same  borough,  or  in  case  there  shall  he  no  recorder  in 
such  borough,  to  the  justices  at  the  next  quarter  sessions  for  the 
county  within  which  such  borough  is  situated,  or,  whereunto  it  is  adja- 
cent ;  and  such  recorder  or  justices  respectively  shall  hear  and  deter- 
mine the  same,  and  shall  award  relief  in  the  premises  as  in  the  case 
of  an  appeal  against  any  rate  made  for  the  relief  of  the  poor." 

Sect.  4.  "  And  be  it  enacted,  that  every  such  district  rate  as  afore- 
said made  for  the  purpose  of  raising  money  to  pay  or  reimburse  any 
borough  rate  or  watch  rate  charged  by  the  council  of  the  borough 
upon  such  part  of  a  parish  or  place,  and  every  separate  rate  to  be  made 
by  overseers  of  the  poor  for  raising  a  watch  rate  as  hereinafter  men- 
tioned, may  be  at  such  amount  or  rate  in  the  pound  as  may  be  neces- 
sary for  raising  the  sum  or  respective  sums  so  charged  by  such  council, 
so  that  no  such  district  rate,  or  rate  for  raising  a  watch  rate,  exceed 
twopence  in  the  pound  of  the  annual  value  of  property  rateable  there- 
unto, beyond  the  rate  in  the  pound  at  which  the  council  of  the  same 
borough  shall  have  computed  the  general  borough  rate  or  watch 
rate  so  laid  or  charged  by  them  ;  and  that  the  person  or  persons  col- 
lecting such  district  rate  shall  be  liable  to  an  account  as  an  officer 
appointed  by  the  council  of  the  borough  in  or  for  any  part  of  which  he 
shall  act,  and  shall  be  liable  to  the  same  penalties,  remedies,  and  pro- 
ceedings in  all  respects,  for  refusing  or  neglecting  to  account  and  pay 
over  the  monies  from  time  to  time  remaining  in  his  hands,  to  which 
other  officers  appointed  by  the  council  are  liable ;  and  in  case  of  there 
being  a  surplus  in  the  hands  of  such  person  or  persons  arising  from 
any  district  rate,  above  the  amount  for  x-aising  which  such  district  rate 
was  made,  then  such  stirplus  shall  be  paid  to  the  treasurer  of  the 
borough  fund,  to  the  credit  of  the  place  within  and  for  which  such 
district  rate  was  made,  and  go  in  part  of  the  next  rate  of  the  like  de- 
nomination to  be  made,  and  laid  on  such  place  by  the  council  of  such 
borough ;  and  in  regard  to  separate  rates  made  by  overseers  of  the  poor 
for  raising  watch  rates  as  is  hereinafter  mentioned,  such  overseers  shall 
account  for  the  money  toUected  under  or  by  virtue  of  such  separate 
rates  in  like  manner  as  for  money  collected  under  rates  made  for  the 
relief  of  the  poor ;  and  in  case  of  there  being  a  surplus  in  the  hands  of 
such  overseer,  arising  from  any  such  separate  rate  made  for  raising  a 
watch  rate,  above  the  amount  to  raise  which  such  separate  rate  was 
made,  then  such  surplus  shall  be  paid  to  the  treasurer  of  the  borough 
fund,  to  the  credit  of  the  place  within  and  for  which  such  separate  rate 
was  made,  and  go  in  part  of  the  next  watch  rate  to  be  made  and  laid 
on  such  place  by  the  council  of  such  borough." 

Sect.  5.  "  And  be  it  enacted,  that  it  shall  be  lawful  for  the  councU 
of  the  borough  in  which  any  district  rate,  or  any  separate  rate  to  be 
made  by  overseers  of  the  poor  for  raising  a  watch  rate  as  hereinafter 
mentioned,  shall  be  made,  or  for  any  committee  of  the  council 
appointed  for  that  purpose,  on  application  by  or  on  behalf  of  any 
person  rated  in  any  such  district  rate,  or  rate  for  raising  a  watch  rate, 
to  be  discharged  therefrom,  and  on  proof  of  his  or  her  inability, 
through  poverty,  to  pay  the  amount  charged  upon  him  or  her  by  such 
district  rate,  or  rate  for  raising  a  watch  rate,  to  order  that  such  person 
shall  be  excused  from  the  payment  of  such  district  rate,  or  rate  for 
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raising  a  watch  rate,  and  to  strike  out  his  or  her  name  therefrom  ;   8.  Collection, 
and  the  sum  at  which  such  person  was  so  rated  in  such  district  rate,  or       of  Rates. 

rate  for  raising  a  watch  rate,  shall  not  thereafter  be  collected,  nor  

shall  any  person  be  charged  therewith,  or  in  any  manner  called  or  liable 
to  account  for  the  same,  or  for  omitting  to  collect  or  receive  the  same." 

Sect.  6.  "  And  be  it  enacted,  that  in  every  case  in  which  a  part  only  Watcli  rates 
of  any  parish  or  place  liable  to  maintain  its  own  poor,  and  situated  only^'ou  per- 
within  any  borough,  shall  be  liable  to  watch  rate,  the  overseers  of  the  sons  liable 
poor  of  such  parish  or  place  shall  not  pay  the  amount  of  any  watch  tiereto. 
j-ate  charged  by  the  council  of  such  borough  upon  such  parish  or  place 
out  of  money  collected  from  any  rate  or  rates  for  the  relief  of  the  poor, 
but  shall  make  a  separate  rate  or  assessment  upon  the  part  or  parts 
only  of  such  parish  or  place  liable  to  watch  rates  for  raising  and  pay- 
ing the  same  watch  rate,  which  rate  shall  be  made  in  like  manner,  and 
under  like  regulations,  and  with  like  means  and  remedies  for  recovery 
thereof,  as  are  herein  contained  in  relation  to  district  rates." 

Sect.  7.  "  And  be  it  enacted,  that  it  shall  be  lawful  for  the  person  or  jor  reuoyery  of 
persons  appointed  or  to  be  appointed  to  act  as  overseer  or  overseers  for  rates. 
making,  levying,  and  collecting  borough  rates  and  watch  rates  in  the 
parts  of  parishes  or  places  situate  within  the  limits  and  jurisdiction  of 
any  city  or  borough  as  aforesaid,  or  any  of  them,  and  for  the  overseers 
of  the  poor  making  any  separate  rate  or  assessment  for  the  purpose  of 
raising  the  amount  of  any  watch  rate,  by  warrant  from  any  two  justices 
of  the  peace  usually  acting  in  and  for  the  borough  wherein  the  parishes, 
parts  of  parishes  or  places,  in  or  for  which  any  district  rate,  or  rate  for 
raising  a  watch  rate,  may  be  made,  shall  be  situated,  to  levy  upon 
every  person  who  shall  refuse  to  pay  the  amount  assessed  or  charged 
upon  him  or  her  by  any  such  district  rate,  or  rate  for  raising  a  watch 
rate,  according  as  they  shall  be  assessed,  the  amount  so  assessed  or 
charged  upon  him,  her,  or  them,  together  with  the  costs  and  charges 
of  recovering  and  enforcing  payment  of  the  same,  to  be  ascertained  by 
such  justices,  by  distress  and  sale  of  the  offender's  goods,  rendering  to 
the  parties  the  overplus ;  and  in  default  of  such  distress  it  shall  be 
lawful  for  any  two  such  justices  of  the  peace  to  commit  him  or  them 
to  the  common  gaol  of  or  used  for  the  same  borough,  there  to  remain, 
without  bail  or  mainprize,  until  payment  of  the  said  amount  and 
arrearages." 

Sect.  8.  "  And  be  it  enacted,  that  whenever  there  shall  be  within  any  Overseer  may  be 
borough  two  or  more  parishes  or  places,  each  separately  maintaining  appointed  for  two 

..  °  ,  ^  ,    ^  I'll  iij?ii_  or  more  parts  of 

its  own  poor,  or  two  or  more  extra-parochial  places,  and  eacn  oi  tnem  parishes,  or  extra 

partly  within  and  partly  without  the  limits  and  jurisdiction  of  such  parochial  places. 

borough,  it  shall  be  lawful  for  the  counoU  of  such  borough  to  appoint 

some  one  person  or  some  two  persons  to  act  as  overseer  or  overseers  for 

making,  levying,  and  assessing  district  rates  and  watch  rates  within  any 

two  or  more  of  the  parts  of  parishes  or  places,  or  within  all  the  parts 

of  parishes  or  places,  lying  within  the  limits  and  jurisdiction  of  such 

borough,  without  regard  to  the  residence  of  the  person  or  persons  so  to 

be  appointed  ;  and  every  person  appointed  to  act  as  an  overseer  for  the 

making,  levying,  and  collecting  district  or    watch  rates  under  the 

provisions  of  this  Act,  and  the  Acts  herein  recited,  shall  be  allowed  and 

paid  out  of  the  borough  fund  such  allowances  or  remuneration  for  his 

services  as  the  council  shall  direct." 

By  12  &  13  Vict.'c.  65,  after  reciting  that  there  were  several  parishes  in  parishes 
and  places  in  England  and  Wales,  parts  of  which  were  comprised  in  bemg  partly  iu 
boroughs  not  subject  to  contribute  to  the  county  or  district  police  theboroug™ 
rate,  while  the  parts  out  of  the  borough  were  liable  to  contribute  county  rate  or 
thereto ;   and  that  there  were  several  parishes,  parts  of  which  were  f^^^f^ 
comprised  in  boroughs  which  were  subject  to  district,  borough,  and  separately 
other  rates,  while  the  parts  out  of  the  borough  were  not  liable  to  con-  collected  in  parts 
tribute  thereto :  it  was  enacted,  s.  1,  "  That  where  any  parish  or  place  se-  ""  °  """^""si- 
parately  maintaining  its  own  poor  shall  be  divided  in  manner  herein- 
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before  stated,  and  any  county  rate,  or  county  or  district  police  rate,  or 
other  rate  wiiicli  may  by  law  be  raised  in  like  manner  as  a  county  rate, 
shall  be  assessable  upon  the  part  of  the  parish  or  place  which  is  comprised 
within  the  county  and  excluded  from  the  borough,  the  overseers  of  such 
parish  or  place  shall,  on  receipt  of  any  precept  or  other  lawful  demand 
from  the  justices  of  the  county  or  other  due  authority  in  that  behalf, 
demanding  the  payment  of  any  sum  of  money  as  the  contribution  of 
the  part  of  such  parish  or  place  out  of  the  borough  towards  any  such 
rate  as  aforesaid,  with  all  convenient  speed,  assess  the  sum  so  required 
upon  the  persons  liable  within  such  part  of  the  parish  or  place  to  pay 
the  poor  rate  therein,  by  means  of  a  separate  rate,  to  be  made,  allowed, 
and  published  in  like  manner  as  the  poor  rate,  and  either  by  themselves 
or  by  the  collector  of  poor  rates  for  the  time  being  appointed  for  the 
said  parish  or  place,  shall  collect  the  same  separately  or  with  the  poor 
rate  payable  by  the  parties  assessed  thereto,  and  for  the  purposes  of 
assessing  and  collecting  the  same,  shall  have  all  such  powers  and 
authorities,  privileges,  protections,  and  incidents  as  belong  to  them  in 
the  assessing  and  collection  of  the  poor  rate ;  and  all  provisions  of  the 
law  for  enforcing  the  collection  of  the  poor  rate,  and  recovering  the 
costs  of  the  proceedings  therein  shall  be  applicable  to  the  collection  of 
the  rate  or  rates  herein  provided  for." 

Sect.  2.  "  That  in  every  case  in  which  any  such  parish  or  place  shall 
be  partly  within  and  partly  without  any  borough,  the  overseers  or  other 
persons  charged  with  the  collection  of  the  rates  made  for  the  relief  of 
the  poor  in  such  parish  or  place,  upon  the  receipt  of  any  warrant  from 
the  mayor,  or  any  justice  or  justices  of  the  peace,  high  constable,  or 
other  officer  duly  authorized  to  act  on  that  behalf  within  the  borough, 
for  the  payment  of  money  for  the  contribution  of  the  part  of  such  parish 
within  such  borough  towards  any  district,  borough,  or  other  rate,  (which 
warrants  every  such  mayor,  justice  of  the  peace,  high  constable,  and 
other  officer  shall  be  severally  empowered  to  direct  them  in  like  manner 
as  if  the  whole  of  such  parish  or  place  were  within  their  borough,) 
shall  assess  upon  and  levy  from  the  inhabitants  and  occupiers  of  all 
messuages,  lands,  tenements,  and  hereditaments,  liable  to  the  poor  rates 
in  that  part  of  their  parish  or  place  which  is  within  the  borough,  the 
amount  mentioned  in  the  warrant,  either  as  a  separate  rate  or  rates, 
for  which  the  said  overseers  shall  have  all  the  powers  which  belong  to 
them  for  levying  a  rate  for  the  relief  of  the  poor,  or  with  and  as  part 
of  the  poor  rate  to  which  the  inhabitants  and  occupiers  of  property 
within  that  part  of  the  parish  or  place  may  be  liable,  in  common  with 
the  inhabitants  and  occupiers  of  property  within  the  other  part  there- 
of, which  is  not  within  the  borough,  and  out  of  the  monies  so  levied 
and  collected  shall  pay  the  amount  mentioned  in  the  warrant  to  the 
person  duly  authorized  to  receive  the  same,  and  in  default  thereof, 
shall  be  subject  to  all  the  provisions  and  penalties  provided  by  this 
Act,  or  any  other  Act  concerning  the  non-payment  of  any  borough 
rates." 

Sect.  3.  "  That  any  person  assessed  to  any  rate  made  imder  the 
authority  of  this  Act  may  appeal  against  the  same  in  like  manner,  and 
with  like  consequence  in  all  respects,  and  subject  to  the  same  provisions 
and  regulations  as  in  appeals  against  the  poor  rates,  and  that  every 
overseer  and  collector  shall  account  for  the  money  levied,  collected,  and 
expended  under  the  authority  of  this  Act,  to  the  auditor  of  the  district 
comprising  such  parish  or  place,  in  like  manner  as  for  the  poor  rate, 
and  if  any  balance  be  found  to  be  in  his  hands,  shall  apply  the  same  to- 
wards the  next  rate  required  for  the  purpose  of  this  Act,  or  shall  pay 
the  same  to  his  successor  in  ofBce ;  and  in  default  of  his  so  applying 
the  same  while  in  office,  or  making  payment  to  his  successor  within 
seven  days  after  the  balance  shall  have  been  found,  such  auditor  shali 
proceed  to  recover  the  same  from  the  person  holding  the  same,  in  like 
manner  as  sums  certified  by  him  to  be  due  from  persons  accounting, 
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shall,  from  time  to  time,  be  recoverable,  and  he  shall  pay  his  costs  and    8.  Collection 
expenses,  when  not  recovered  from  the  defendant,  by  the  then  overseers       of  Sates. 

of  the  parish  or  place,  who  shall  be  reimbursed  out  of  the  balance  of  

such  rate,  or,  if  need  be,  out  of  the  next  rate." 

Sect.  4'.  "  That  where  a  precept  shall  be  issued  to  the  guardians  of  Where  precept  to 
the  union  comprising  any  such  parish  or  place,  under  the  provisions  of  ^^^  „^g°/ 
the  Act  7  &  8  Vict.  c.  33,  intituled  'An  Act  for  facilitating  the  Collec-   y  &  s  Vict.  c.  33, 
tion  of  County  Eates,  and  for  relieving  High  Constables  from  attendance  overseers  of  place 
at  Quarter  Sessions  in  certain  Cases,  and  from  certain  other  Duties,'   directed  to^nay  to 
and   such  precept  shall  contain  a  sum  to  be   assessed  and    charged  treaaurerof 
in  respect  of  any  ^uoh  rate  as  is  herein  provided  for  upon  a  part  of  ™ion. 
such  parish  or  place  as  aforesaid,  the  said  guardians  may  require  the 
overseers  of  such  parish  or  place  to  pay  to  their  treasurer  a  sum  of     • 
money  sufficient  to  enable  the  said  guardians  to  pay  the  sum  so  assessed, 
with  the  other  sums  mentioned  in  the  said  precept,  to  the  treasurer  of  the 
county  or  other  person  lawfully  authorized  to  receive  it ;  and  the  said 
overseers  shall  pay  the  amount  out  of  any  monies  in  their  possession 
belonging  to  the  parish  or  place,  or  to  the  part  of  such  parish  or  place 
respectively,  and  reimburse  themselves,  if  necessary,  by  a  rate,  to  be 
levied  as  hereinbefore  described,  upon  the  persons  liable  thereto,  or  if 
they  have  no  such  monies,  shall  forthwith  proceed  to  levy  and  collect 
the  requisite  amount  by    such  rate,  and  pay   the  same  over  to  the 
treasurer  of  the  said  guardians :  provided,  nevertheless,  that  if  such 
overseers  make  default  and  do  not  make  the  requisite  payment  within 
the  appointed  time,  they  shall  be  subject  to  be  proceeded  against  in  like 
manner  as  the  overseers  of  a  parish  wholly  situated  within  the  county 
are  subjected  to  under  the  provisions  of  the  said  Act." 

Sect.  5,  "  That  where  the  amount  required  in  respect  of  any  such  Beimbursement 
county  rate,  police  or  district  police  rate,  from  any  part  of  such  parish  bepoatponed^if' 
or  place  as  aforesaid,  shall,  in  the  judgment  of  such  overseers,  be  so  amount  small, 
small  as  to  render  the  levying  and  collecting  of  a  separate  rate  for  it 
inconvenient,  the  overseers  may  postpone  the  reimbursement  of  them- 
selves for  any  such  advance  as  aforesaid,  and  they  or  their  successors 
may  afterwards,  on  the  recurrence  of  the  next  precept  or  other  lawful 
demand,  or  of  the  next  but  one,  levy  and  collect  such  a  rate  as  aforesaid 
to  raise  the  whole  amount  so  previously  advanced  and  unsatisfied  out 
of  the  poor  rates  of  the  parish,  as  well  as  the  amount  required  by  the 
then  precept  or  demand,  and  shall  apply  the  sum  so  collected  in  reim- 
bursement of  the  previous  payments,  and  the   satisfaction  of  such 
precept  or  demand,  and  shall  apply  the  balance,  if  any,  towards  the 
discharge  of  the  next  precept  or  demand." 

Sect.  6.  "  That  from  the  29th  of  September",  1849,  so  much  of  the 
Act  1  Vict.  c.  81,  intituled  '  An  Act  to  provide  for  the  levying  of  Eates 
in  Boroughs  and  Towns  having  Municipal  Corporations  in  England 
and  Wales,'  as  applies  to  the  levying  and  collecting  the  county  rate 
and  borough  rate  in  divided  parishes  or  places,  shall,  except  in  respect 
of  rates  before  that  time  made,  levied,  or  collected,  be  repealed,  and  all 
balances  which  may  remain  over  the  sums  required  by  the  precepts 
under  which  the  rate  was  levied  shall  be  applicable  towards  the  dis- 
charge of  the  next  county  rate  and  borough  rate  assessed  upon  such 
divided  parishes  or  places,  and  if  not  so  applied  by  the  party  holding 
the  same,  shall  be  recoverable  by  the  person  entitled  to  receive  the 
same,  on  complaint  before  two  justices  of  the  peace  of  the  county  having 
jurisdiction  in  that  part  of  the  parish  or  place,  who  shall  make  an  order 
for  the  payment  of  the  sum  due,  to  be  inforced  in  like  manner,  and  with 
like  consequences  as  orders  of  justices  for  the  payment  of  money  shall 
be  then  by  law  enforceable." 

This  statute  is  repealed  by  the  15  &  16  Vict.  c.  81,  so  far  as  it  pror  Eepeal  of  pro- 
vided that  the  overseers  of  parishes  or  places  separately  maintaining  ™J™^  '^  *" 
their  own  poor,  and  divided  in  the  manner  in  the  Act  mentioned,  should  ^^^^^ "'°  ™™  ^ 
collect  the  county  rates  leviable  on  the  part  of  the  parish  or  place  not 
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As  to  matters  to 
be  done  by  over- 
seers under  5  & 
eWill.  IT.,  c.?6. 


comprised  •within  the  borough,  but  not  so  far  as  it  provides  for  or 
relates  to  any  matter  or  thing  other  than  the  county  rate. 

By  the  6  &  7  Will.  17.,  c.  103,  nothing  contained  in  5  &  6  Will.  IV., 
c.  76,  shall  be  construed  to  affect  any  local  Act  heretofore  passed  for  the 
relief  and  management  of  the  poor,  or  to  alter  the  dis'tiict  comprised 
within  the  provisions  of  any  such  local  Act. 

By  the  4  <fc  5  Vict.  c.  48,  municipal  corporations  are  made  rateable 
in  respect  of  their  lands,  &c.,  to  the  poor  rate  in  certain  cases ;  see  for 
this  statute,  tit.  "Poor,"  Vol.  IV. 

Boroughs  are  relieved  in  certain  cases  from  contribution  to  certain 
descriptions  of  county  expenditure  by  the  12  &  13  Vict.  c.  82,  post,  tit. 
"  Counti/  Rate." 

By  12  &  13  Vict.  c.  8,  it  is  enacted,  sect.  1,  "  That  in  every  city,  town 
corporate,  or  borough,  the  justices  of  the  peace  having  jurisdiction 
therein  shall  have  the  exclusive  right  of  appointing  the  overseers  of  the 
poor  of  the  several  parishes,  townships,  or  other  places  separately  main- 
taining their  own  poor,  or  of  any  parts  thereof,  within  the  said  cities, 
towns  corporate,  and  boroughs  respectively,  in  like  manner  with  the 
game  effect  as  the  justices  of  any  county  now  have  in  respect  of  the 
overseers  of  the  poor  of  any  parish  within  such  county,  and  they  are 
hereby  required  from  time  to  time,  to  make  such  appointments  ac- 
cordingly." 

Sect.  2.  "  That  so  much  of  the  43  Eliz.  c.  2,  as  renders  the  mayor, 
aldermen,  and  head  officer  of  any  city,  town,  or  place  corporate  liable, 
upon  the  default  of  the  nomination  of  overseers  therein,  to  lose  and 
forfeit  for  every  such  default  five  pounds,  shall  be  and  is  hereby  re- 
pealed." 

Sect.  3.  "That  the  appointments  of  any  overseers  of  the  poor  in 
such  cities,  towns  corporate,  or  boroughs  hereinbefore  made  by  justices 
of  the  peace  therein,  without  the  concurrence  of  the  mayor  or  other 
head  officer  thereof,  shall  be  deemed  and  taken  to  be  valid,  and  that 
every  rate  or  assessment  made,  or  to  be  made,  and  every  other  act  and 
thing  done  or  to  be  done  by  any  overseers  so  appointed,  shall,  if  other- 
wise lawful,  be  valid  for  all  purposes." 

Sect.  4.  Provided  and  enacted,  "  that  this  Act  shall  not  apply  to  the 
city  of  London,  nor  to  any  of  the  parishes  comprised  therein,  nor  to 
the  appointment  of  the  overseers  of  any  parish,  township,  or  place 
where  such  appointment  is  regulated  by  the  provisions  of  any  local 
Act." 

Before  this  Act  the  appointment  of  overseers  of  boroughs  had  been 
held  to  be  in  the  mayor,  being  also  a  justice,  in  Reg.  v.  Preston,  3  New. 
S.  a  313. 

By  16  &  17  Vict.  c.  79,  s.  14,  it  is  enacted,  "Every  matter  by  the 
6  Will.  IV.,  c.  76,  or  by  any  Act  amending  the  same,  directed  to  be 
done  by  the  overseers  of  the  poor  of  any  parish,  township,  or  place, 
may  be  lawfully  done  by  the  major  part  of  such  overseers  ;  and  when- 
ever any  notice  is  by  that  Act  or  any  Act  amending  the  same  required 
to  be  given  to  the  overseers  of  the  poor  of  any  parish,  township,  or 
place,  such  notice  may  be  delivered  to  any  one  of  such  overseers,  or 
may  be  left  at  his  place  of  abode,  or  at  his  office  for  transacting 
parochial  business."     (See  also  post,  1313,  1314.) 

By  12  &  13  Vict.  c.  64,  it  is  enacted,  sect.  1,  "  That,  notwithstanding 
anything  in  43  Eliz.  c.  2  contained,  all  powers  and  authorities  which, 
by  the  said  Act  may  be  exercised  out  of  general  or  quarter  sessions 
by  two  or  more  justices  of  any  county,  may  be  exercised  within  any 
city  or  borough  by  any  two  or  more  justices  of  the  peace  having  juris- 
diction within  such  city  or  borough  respectively,  as  fully  in  all  respects 
as  by  the  justices  of  the  county  in  or  for  any  parish  of  such  coimty." 

Sect.  2.  "  That  nothing  heretofore  done  in  any  city  or  borough  for 
the  purposes  of  the  said  Act  by  any  two  or  more  justices  having  juris- 
diction in  such  city  or  borough  shall  be  deemed,  or  taken  to  have  been 
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illegally  or  insufficiently  done,  by  reason  only  that  neither  of  the  said  9.  Appoint- 
last-mentioned  justices  was  mayor,  bailiff,  or  head  officer  of  such  city  ment,  Quali- 
or  borough,  but  eveiything  so  done  by  such  two  or  more  justices,  if  flcaiion,  and 
other-wise  lawful,  shall  be  deemed  to  be  and  to  have  been  valid  to  all  Jurisdiction 
intents  and  purposes."  of  Justices. 

The  15  &  16  Vict.  c.  38,  recites  12  &  13  Vict.  cc.  8  &  64,  and  that  ■ — ; 

doubts  existed  as  to  the  meaning  of  the  said  statutes  with  reference  S;ere  reMng" 

to  the  justices  who  are  competent  to  act  under  and  by  virtue  of  the  to  poor. 

same,  and  it  is  expedient  that  such  doubts  should  be  removed,  and 

enacts,  "  that  in  any  city  or  borough  all  justices  of  the-peace,  whether 

of  such  city  or  borough,  or  of  the  county,  riding,  or  division  comprising 

the  same,  or  adjoining  thereto,  who  shall  otherwise  have  jurisdiction 

to  act  in  any  matter  arising  within  such  city  or  borough,  shall  be 

deemed  to  be  competent  to  act  therein  under  and  by  virtue  of  the  said 

statutes  in  all  respects." 

By  the  5  &  6  Will.  IV.,  c.  76,  s.  93,  "  The  treasurer  of  every  borough  Accounts  of  re- 
shall,  in  books  to  be  kept  for  that  purpose,  enter  true  accounts  of  all  9^'-^*^  *°  ta'^^'h 
sums  of  money  by  him  received  and  paid,  and  of  the  several  matters  kept,  audited,  and 
for  which  sums  shall  have  been  received  and  paid,  and  the  books  con-  published, 
taining  the  accounts  shall  at  all  seasonable  times  be  open  to  the  inspec- 
tion of  any  of  the  aldermen  or  councillors  of  such  borough;  and  all  the 
accounts,  with  all  vouchers  and  papers  relating  thereto,  shall  in  the 
months  of  March  and  September  in  every  year  be  submitted  by  the 
treasurer  of  the  borough  to  the  auditors  hereinbefore  provided  to  be 
elected,  and  to  such  member  of  the  council  as  the  mayor  shall  name, 
on  the  1st  day  of  March  in  every  year,  or  in  case  of  extraordinary 
vacancy  within  ten  days  next  after  such  vacancy,  for  the  purpose  of 
being  examined  and  audited,  from  the  1st  day  of  September  in  the  year 
preceding  to  the  1st  day  of  March,  and  from  the  1st  day  of  Mai'ch  to 
the  1st  day  of  September  in  the  year  in  which  the  said  auditors  were 
elected  and  named,  and  if  the  said  accounts  shall  be  found  to  be  correct, 
the  auditors  shall  sign  the  same ;  and  after  such  accounts  shall  have 
been  so  examined  and  audited  in  the  month  of  September  in  every  year, 
the  treasurer  shall  make  out  in  writing,  and  shall  cause  to  be  printed, 
a  full  abstract  of  his  accounts  for  the  year,  and  a  copy  thereof  shall  be 
open  to  the  inspection  of  all  the  ratepayers  of  such  borough,  and  copies 
thereof  shall  be  delivered  to  all  ratepayers  of  such  borough  applying  for 
the  same,  on  payment  of  a  reasonable  price  for  each  copy." 

Sections  94  to  97  inclusive,  relate  to  the  alienation  of  borough  lands. 


IX.  Appointment,  (I^ualificafton,  mti  f urtsBtctton  at  §ustim. 

By  the  5  &  6  "Will. TV.,  c.  76,  s.  98,  "It  shall  be  lawful  for  his  Majesty  His  Majesty's 
from  time  to  time  to  assign  to  So  many  persons  as  he  shall  think  proper  commission  may 
his  Majesty's  commission  to  act  as  justices  of  the  peace  in  and  for  each  certain'pera'ons 
borough,  and  in   and  for  each  of  the  counties   of  cities  and  towns  to  act  as  justices 
respectively  named  in  the  said  schedule  (A.),  and  in  and  for  such  of  the  ">  any  ot' such 
boroughs  in  the  said  schedule  (B.)  to  which  his  Majesty  may  be  pleased    °'™*' 
Upon  the  petition  of  the  council  thereof  to  grant  a  commission  of  the 
peace;  provided  nevertheless,  that  every  person  so  to  be  assigned  shall 
reside  within  the  borough  for  which  he  shall  be  so  assigned,  or  within 
seven  miles  of  such  borough,  or  of  some  part  thereof,  during  such  time  as 
he  shall  act  as  a  justice  of  the  peace  in  and  for  sitch  borough." 

By  24  &  25  Vict.  c.  75,  s.  3,  "Every  such  justice  shaU  be  deemed  to 
reside  within  such  borough  if  he  occupies  any  house,  shop,  or  warehouse, 
or  other  premises  within  the  same." 

Sect.  4.  "Justices  in  every  borough  having  a  separate  commission 
of  the  neaee.  althoucrh  it  mav  not    have  a  separate  court  of  quarter 
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Councils  may 
make  bye-laws, 
oii  which  the 
crown  may  ap- 
point Balaried 
justices. 


Council  to  pro- 
vide a  police 
office. 


Justices  need  not 
be  qualified  by 


sessions,  are  to  be  deemed  to  be  •within  the  9  Geo.  IV.,  c.  61,  so  as  to 
have  power  to  grant  licenses  to  alehouses,  &c.  (See  ante,  tit.  "  Alehouse," 
p.  94.) 

By  5  &  6  Will.  IV.,  c.  76,  s.  99,  "If  the  council  of  any  borough  shall  think 
it  requisite  that  a  salaried  police  magistrate  or  magistrates  be  appointed 
within  such  borough,  such  council  is  hereby  empowered  to  make  a  bye- 
law,  fixing  the  amount  of  the  salary  which  he  or  thsy  are  to  receive  in  that 
behalf;  and  such  bye-law,  so  made  by  any  council  as  aforesaid,  shall  be 
transmitted  to  one  of  his  Majesty's  principal  secretaries  of  state ;  and  it 
shall  be  lawful  thereupon  for  his  Majesty,  if  he  shall  think  fit,  to 
.appoint  one  or  more  fit  persons  according  to  the  number  fixed  in  the 
said  bye-law  (being  barristers-at-law  of  not  less  than  five  years' 
standing)  to  be,  during  his  Majesty's  pleasure,  police  magistrate  or 
magistrates,  and  a  justice  or  justices  of  the  peace  for  such  borough,  and 
to  direct  that  such  sum  shall  be  paid  quarterly,  out  of  the  borough  fund 
of  such  borough,  as  will  be  sufiScient  to  pay  such  yearly  salary  to  each 
of  the  justices  so  assigned  as  last  aforesaid,  not  exceeding  in  the  whole 
the  salary  mentioned  in  the  prayer  of  such  petition,  clear  of  all  fees  or 
deductions,  as  to  his  Majesty  shall  seem  fit;  and  the  treasurer  of  such 
borough  shall  thereupon  pay  to  each  justice  so  assigned  as  last 
aforesaid,  out  of  the  borough  fund  of  such  borough,  the  salary  so 
directed  to  be  paid,  by  four  equal  quarterly  payments,  and  in  the  same 
proportion  up  to  the  time  of  the  death  of  such  justice  or  his  ceasing  to 
act  under  such  assignment  as  aforesaid :  provided,  that  in  every  case  of 
vacancy  of  the  office  of  police  magistrate  in  any  borough  aforesaid,  no 
new  appointment  of  police  magistrate  in  such  borough  shall  be  made 
until  the  council  shall  again  make  application  to  one  of  his  Majesty's 
principal  secretaries  of  state  in  that  behalf,  and  as  in  the  case  of  the 
first  appointment  of  a  police  magistrate  in  such  borough." 

Sect  100.  "  The  council  of  every  borough  to  which  a  separate  com- 
mission of  the  peace  shall  be  granted  under  the  provisions  of  this  Act 
shall  be  authorized  and  required  to  provide  and  furnish  one  or  more  fit 
and  suitable  office  or  ofS.ces,  to  be  called  'the  police  office'  or  'offices'  of 
the  borough,  for  the  purpose  of  transacting  the  business  of  the  justices 
of  such  borough,  and  to  pay  from  time  to  time,  out  of  the  borough 
fund,  such  sums  as  may  be  necessary  for  providing,  upholding  and 
furnishing,  and  for  the  necessary  expenses  of  such  police  office  or  offices: 
provided  that  no  room  in  any  house  licensed  as  a  victualling  house  or 
alehouse  shall  be  used  for  the  purposes  of  any  sucA  police  office." 

Sect  101.  "Every  person  assigned  to  keep  the  peace  within  any 
borough  under  the  provisions  of  this  Act,  or  any  of  them,  shall,  during 
the  continuance  of  such  assignment,  execute  the  duties  of  a  justice  of 
the  peace  in  and  for  the  borough  for  which  he  shall  have  been  so 
assigned,  although  he  may  not  have  such  qualification  by  estate  as  is 
required  by  law  in  the  case  of  other  persons  being  justices  of  the  peace 
for  a  county :  provided  that  such  person  be  not  disqualified  by  law  to 
act  as  a  justice  of  the  peace  for  any  other  cause  or  upon  any  other 
account  than  in  respect  of  estate,  and  although  such  person  may  not  be 
a  burgess  of  the  borough  in  and  for  which  he  shall  have  been  assigned 
to  act  as  a  justice  of  peace ;  and  that  every  summons  for  the  appearance 
of  any  person,  or  warrant  to  compel  such  appearance,  or  warrant  for  the 
apprehension  of  any  person  charged  with  any  offence,  or  search  warrant 
issued  by  any  justice  of  the  peace  acting  in  and  for  any  borough  in  any 
matter  within  his  jurisdiction,  may  be  respectively  served  and  executed 
within  any  county  in  which  the  said  borough  shall  be  situated,  or 
within  any  distance  not  exceeding  seven  miles  from  such  borough,  and 
within  such  limits  as  aforesaid,  shall  have  the  same  force  and  eflFeot  as 
if  the  same  had  been  originally  issued  or  subsequently  indorsed  by  a 
justice  of  the  peace  having  jurisdiction  in  the  place  where  the  same 
shall  be  served  or  executed,  any  law,  statute,  charter  or  usage  to  the 
contrary  notwithstanding;  and  every  such  summons  and  warrant  shall 
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and  may  be  lawfully  served  or  executed  within  such  limits  as  aforesaid, 
by  the  constable  or  special  constable  to  whom  the  same  shall  be  directed : 
provided,  nevertheless,  that  no  such  person,  by  virtue  of  such  assign- 
ment, shall  act  as  a  justice  of  the  peace  at  any  court  of  gaol  delivery  or 
general  or  quarter  sessions,  or  in  making  or  levying  any  county  rate,  or 
rate  in  the  nature  of  a  county  rate." 

By  7  Will.  IV.  &  1  Vict.  c.  78,  s.  30,  "  That  all  matters  cognizable  by 
virtue  of  any  local  Act  of  Parliament  or  otherwise  by  any  justice  of 
the  peace  or  by  the  general  or  quarter  sessions  of  the  peace  having 
jurisdiction  within  any  place  which,  since  the  passing  of  the  said  Act 
for  regulating  corporations,  or  of  an  Act  passed  in  the  sixth  and  seventh 
year  of  the  reign  of  his  present  Majesty,  intituled  •'  An  Act  to  make 
temporary  Provision  for  the  Boundaries  of  certain  Boroughs,'  has 
ceased,  or  which  under  any  future  Act  may  cease  to  be  within  and  to 
be  part  of  any  borough  or  the  liberties  thereof,  shall  be  cognizable  by 
the  justices  of  the  peace  or  the  general  or  quarter  sessions  of  the  county, 
riding,  or  division,  liberty  or  jurisdiction,  within  which  such  place  is 
situate,  in  the  same  manner  and  subject  to  the  same  provisions  as  the 
same  were  within  the  jurisdiction  of  the  justices  of  the  peace  for  that 
borough  or  place,  or  of  the  general  or  quarter  sessions  of  the  same." 

Sect.  31,  "  All  offences  committed  within  any  borough  or  the  pre- 
cincts thereof,  against  the  provisions  of  any  local  Act  of  Parliament, 
shall  be  cognizable  by  the  justices  of  such  borough,  and  such  justices 
shall  possess  all  the  powers  of  jurisdiction  with  respect  to  such  offences 
which  were  heretofore  possessed  by  the  justices  of  any  county,  riding, 
division,  liberty,  or  jurisdiction,  by  virtue  of  any  such  local  Act :  pro- 
vided always  that  in  every  case  in  which  imprisonment  might  be 
awarded  for  any  such  offence  to  enforce  payment  of  any  penalty  im- 
posed by  any  such  Act,  such  imprisonment  may  be  awarded  to  take 
place  in  any  gaol  to  which  the  justices  of  that  borough  have  power 
to  commit  offenders."' 

The  non-payment  of  paving  rates  payable  under  the  provisions  of  a 
.local  paving  Act,  and  assessed  on  the  occupier  of  a  house  in  aparish  within 
a  borough,  is  an  offence  committed  within  the  borough  against  the  pro- 
visions of  the  local  Act,  and  cognizable  by  the  borough  justices  under 
the  31st  section  of  the  7  Will.  IV.  &  1  Vict.  c.  78.  {Be  Bathwick  Paving 
Act,  1  L.  J.  Q.  B.,  N.  S.  301.) 

By  the  13  &  14  Vict.  c.  91,  (an  Act  to  authorize  justices  of  any 
borough  having  a  separate  gaol  to  commit  assize  prisoners  to  such  gaol, 
and  to  extend  the  jurisdiction  of  borough  justices  to  all  oifences  and 
matters  arising  within  the  borough  for  which  they  act,)  after  reciting 
that  "  inconvenience  and  expense  have  been  found  to  result  to  cities 
and  boroughs  having  or  providing  and  maintaining  at  their  own  costs 
gaols  or  houses  of  correction,  from  the  necessity  of  committing  to  the 
common  gaol  of  the  county  in  which  such  city  or  borough  may  be 
situated  for  trial  at  the  assizes  holden  for  such  county  persons  charged 
with  offences  committed  within  the  limits  of  such  city  or  borough,  and 
that  justices  of  the  peace  acting  for  auy  city  or  borough  shall  have  the 
same  powers  and  authorities  in  all  respects  with  regard  to  offences 
committed  and  matters  arising  within  the  limits  of  such  city  or  borough 
as  justices  of  the  peace  for  the  county  within  which  such  city  or 
borough  is  situated  now  have  with  regard  to  such  offences  or  matters 
under  or  by  virtue  of  any  local  or  general  Act  of  Parliament :  it  is 
enacted  that  it  shall  be  lawful  for  any  justice  of  the  peace  acting  for 
any  city  or  borough  now  having  or  providing  and  maintaining  at  its 
own  cost,  or  which  shall  hereafter  have  or  provide  and  maintain  at  its 
own  cost,  a  gaol  or  house  of  correction,  to  commit  for  safe  custody  to 
such  gaol  or  house  of  correction,  for  trial  at  the  assizes  to  be  holden  for 
the  county  in  which  such  city  or  borough  may  be  situated,  any  person 
charged  before  him  with  any  offence,  except  murder,  committed  within 
the  limits  of  such  city  or  borough  triable  at  such  assizes,  and  the  com- 
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Nothing  to 
authorize  justices 
to  commit  per- 
sons charged 
with  murder  to 
any  other  than 
the  county  gaol. 


As  to  expenses 
incurred  in 
maintenance  of 
last-mentioned 
prisoners. 


Prisoners  com- 
mitted to  borough 
gaols  to  he 
removed  to 
county  gaol 
previous  to  trial. 


Prisoners  whilst 
under  removal  to 
he  deemed  to  be 
in  proper  legal 
custody. 


Expenses  of 
prisoners  re- 
moved to  county 
gaols  to  be 
calculated  as 
provided  by  5  <!t 
6  Vict.  c.  98. 


mitment  shall  specify  that  such  person  is  committed  under  the  authority 
of  this  Act,  and  whenever  any  such  person  shall  be  committed  to  any 
such  gaol  or  house  of  correction  for  trial  at  such  assizes  the  keeper  of 
such  gaol  or  house  of  correction  shall  deliver  to  the  judges  of  assize  a 
calendar  of  all  prisoners  in  his  custody  for  trial  at  such  assizes,  in  the 
same  way  that  the  sheriff  of  the  county  would  be  by  law  required  to 
do  if  such  prisoners  had  been  committed  to  the  common  gaol  of  the 
county  in  which  such  city  or  borough  may  be  situated ;  and  the  justice 
or  justices  by  whom  any  person  charged  as  aforesaid  shall  be  committed 
shall  deliver  or  cause  to  be  delivered  to  the  proper  officer  of  the  court 
the  several  recognizances,  informations,  depositions,  and  statements 
relative  to  such  person  at  the  time  and  in  the  manner  that  would  be 
required  in  case  such  person  had  been  committed  to  such  county  gaol." 

Sect.  2.  "  Provided  always,  and  be  it  enacted,  that  nothing  herein 
contained  shall  be  construed  to  give  any  justice  of  the  peace  acting  for 
any  city  or  borough  power  to  commit  persons  charged  with  murder  to 
the  gaol  or  house  of  correction  of  any  city  or  borough  for  trial  at  the 
assizes  to  be  holden  for  the  county  in  which  such  city  or  borough  may 
be  situated,  but  such  justices  shall  and  they  are  hereby  authorized  and 
required  to  commit  all  such  persons  to  the  common  gaol  of  such  county 
for  trial  in  such  and  the  same  manner  as  if  this  Act  had  not  passed : 
provided  also,  that  the  expenses  properly  incurred  by  such  county  in 
the  maintenance,  safe  custody,  and  care  of  such  last-mentioned  prisoners 
so  committed  whilst  in  custody  in  such  county  gaol  shall  be  borne  and 
paid  by  such  city  or  borough  in  the  manner  hereinafter  provided  with 
respect  to  prisoners  removed  to  the  county  gaol  for  trial  at  the  assizes." 

Sect.  3.  "  That  all  persons  who  may  under  the  authority  of  this  Act 
be  committed  to  the  gaol  or  house  of  correction  of  any  city  or  borough 
for  trial  at  the  assizes  to  be  holden  for  the  county  in  which  such  city 
or  borough  may  be  situated  shall  in  due  time  be  removed  by  the  gaoler 
or  keeper  of  such  gaol  or  house  of  correction,  with  their  commitments 
and  detainers,  to  the  common  gaol  of  the  county,  in  order  that  they 
may  be  tried  at  the  assizes  to  be  holden  for  such  county,  and  such  re- 
moval shall  not  be  deemed  or  taken  to  be  an  escape." 

Sect  4.  "  That  every  prisoner  so  removed  shall  for  and  during  the 
time  of  such  removal,  and  also  for  and  during  such  time  as  he  shall  be 
detained  in  the  county  gaol,  be  to  all  intents  and  purposes  deemed  and 
considered  to  be  in  the  proper  legal  custody,  notwithstanding  he  may 
in  effecting  such  removal  have  been  taken  out  of  the  jurisdiction  of 
the  city  or  borough  to  the  gaol  or  house  of  correction  of  which  he  may 
have  been  originally  committed  into  any  other  jurisdiction,  or  out  of 
the  county  in  which  such  gaol  or  house  of  correction  may  be  situated 
into  or  through  any  other  county  or  division  of  a  county;  and  no  action 
or  other  proceeding  shall  or  may  be  maintained  by  such  prisoner  or  by 
any  other  person  against  the  gaoler  or  keeper  of  the  gaol  or  house  of 
correction  of  any  city  or  borough,  or  against  the  gaoler  or  keeper  of  the 
common  gaol  of  the  county,  by  reason  or  in  consequence  of  such  prisoner 
having  been  taken  out  of  the  jurisdiction  of  such  city  or  borough  into 
any  other  jurisdiction,  or  out  of  the  county  in  which  such  city  or 
borough  may  be  situated  into  or  through  any  other  county  or  division 
of  a  county." 

Sect.  5.  "  That  the  expenses  which  shall  be  incurred  by  such  county 
in  the  maintenance,  safe  custody,  and  care  of  every  prisoner  so  removed 
whilst  in  custody  in  such  county  gaol,  shall  be  calculated  upon  the  same 
principle  and  in  the  same  manner  as  provided  by  an  Act  passed  in  the 
sixth  year  of  the  reign  of  her  present  Majesty,  intituled  '  An  Act  to 
amend  the  Laws  concerning  Prisons,'  with  respect  to  borough  prisoners 
committed  to  a  county  prison  where  no  special  contract  is  subsisting 
between  such  borough  and  county  relative  to  such  prisoners ;  and  such 
expenses,  and  all  other  expenses  which  may  be  incurred  by  such  county 
in  respect  of  every  such  prisoner,  shall  be  paid  by  the  council  of  such 
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city  or  borough  to"  the  treasurer  of  such  gaol  or  county;  and  the  amount 
of  all  such  expenses  shall,  in  case  of  dispute,  be  settled  by  a  barrister- 
at-law  in  the  manner  provided  by  the  said  Act." 

Sect.  6.  "  That  an  account  in  writing  of  the  expenses  due  and  pay- 
able, or  claimed  to  be  due  and  payable,  in  respect  of  the  maintenance, 
safe  custody,  and  care  of  such  prisoners  as  aforesaid,  shall  be  made  out 
from  time  to.  time,  and  signed  by  the  clerk  to  the  visiting  justices  of 
the  county  gaol  to  which  such  prisoners  shall  have  been  committed, 
and  delivered  to  the  town  clerk  of  the  city  or  borough  within  which 
the  offences  shall  have  been  committed  ;  and  such  account  shall  be  con- 
clusive against  such  city  or  borough,  unless  some  objection  shall  be 
made  in  writing,  and  signed  by  the  town  clerk  of  such  city  or  borough, 
and  delivered  to  the  clerk  of  the  said  visiting  justices,  within  one 
calendar  month  next  after  such  account  shall  have  been  delivered  to 
such  town  clerk." 

Sect.  7 .  "  That  whenever  any  person  shall  be  convicted  at  any  assizes 
of  any  offence  committed  within  the  limits  of  any  city  or  borough 
having  or  providing  and  maintaining  at  its  own  cost  a  gaol  or  house  of 
correction,  for  which  offence  such  person  shall  be  liable  either  to  the 
punishment  of  transportation  or  imprisonment,  it  shall  be  lawful  for 
the  court,  if  it  shall  so  think  iit,  to  commit  such  person  to  such  gaol  or 
house  of  correction,  in  execution  of  his  judgment ;  and  in  case  of  the 
commitment  of  any  person  either  sentenced  to  transportation  or  par- 
doned for  any  capital  offence  on  condition  of  transportation,  all  the 
powers,  provisions,  and  authorities  for  the  removal  of  offenders  sen- 
tenced to  transportation  given  or  granted  by  any  former  Act  or  Acts 
of  Parliament  to  sheriffs  or  gaolers  shall  be  and  the  same  are  hereby 
extended  and  given  to  the  gapler  or  keeper  of  the  gaol  or  house  of  cor- 
rection in  whose  custody  such  offender  shall  be." 

Sect.  8.  "  That  all  the  provisions  hereinbefore  contained  with  re- 
ference to  the  removal  of  prisoners  from  any  city  or  borough  gaol  to 
the  county  gaol  for  trial  at  the  assizes  shall  be  applicable  and  shall  be 
applied  to  the  removal  from  the  county  gaol  to  any  city  or  borough 
gaol  of  any  prisoner  who,  having  been  convicted  at  the  assizes,  shall 
be  committed  by  the  court  to  such  gaol  or  house  of  correction,  in  exe- 
cution of  his  judgment." 

Sect.  9.  "  That  after  the  passing  of  this  Act  the  justices  of  every  city 
or  borough  shall  have  the  same  jurisdiction  with  respect  to  all  offences 
committed  and  matters  arising  within  such  city  or  borough  as  the 
justices  of  the  county  in  which  such  city  or  borough  is  situate  now 
have  under  or  by  virtue  of  any  local  or  general  Act  of  Parliament ; 
and  such  offences  and  matters  shall  be  cognizable  by  one  or  more  of  the 
justices  of  such  city  or  borough  in  the  same  manner  as  such  offences 
and  matters  are  now  cognizable  by  one  or  more  of  the  justices  of  such 
county:  provided  always,  that  in  every  case  in  which  imprisonment 
may  be  awarded  for  or  in  respect  of  any  such  offences  or  matters  afore- 
said, or  to  enforce  payment  of  any  penalty,  rate,  sum  of  money,  or  costs 
imposed  or  made  payable  by  or  by  virtue  of  any  such  general  or  local 
Act  or  otherwise,  such  imprisonment  may  be  awarded  to  take  place  in 
any  gaol  or  house  of  correction  to  which  the  justices  of  the  said  city  or 
borough  now  have  or  hereafter  may  have  power  to  commit  offenders." 

Sect.  10.  "  That  throughout  this  Act,  where  there  shall  be  nothing 
in  the  subject  or  context  repugnant  to  such  construction,  words  import- 
ing the  singular  number  only  shall  include  the  plural  nimiber,  and 
words  importing  the  plural  number  only  shall  include  the  singular 
number,  and  words  importing  the  masculine  gender  only  shall  include 

By  5  *&  6  Will.  IV.,  c.  76,  s.  102,  "It  shall  be  lawful  for  the  justices 
of  every  borough  to  which  a  separate  commission  of  the  peace  shall  be 
granted  as  aforesaid,  at  their  first  or  any  other  meeting,  and  they  are 
hereby  respectively  required  to  appoint  a  fit  person  to  be  the  clerk  to 
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Account  of 
expenses  to  be 
made  out  and 
signed  by  clerk 
to  justices,  and 
sent  to  town 
clerk  of  borough. 


In  cases  of  con- 
viction for 
offences  com- 
mitted within 
limits  of  any  city, 
&c.,  court  may 
commit  offender 
in  execution  of 
judgment 
to  borough  gaol. 

In  case  of  com- 
mitment of 
persons 
sentenced  to 
transportation  r 
powers,  &;c.,  for 
removal,  &c., 
given  to  sheriffs 
extended  to 
gaoler. 

Provisions  as  to 
removal  before 
trial  to  apply  to 
removal  after 
conviction.       ,    ' 


Borough  justices 
te  have  the  same 
jurisdiction  as 
county  justices 
under  any  local 
Act  as  to  offences 
committed  within 
the  borough. 


Interpretation  of 
terms. 


Justices  to 
appoint  a  clerk, 
who  shall  not  bo 
clerk  of  the 
peace,  or  an 
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alderman  or 
councillor,  nor  be 
concerned  in  the 
prosecution  of 
offenders  com- 
mitted by  the 
borough  justices. 


fflorporatitms  (.Municipal). 
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Appointment  of 
petty  sessions. 


tlie  justices  of  such  borough,  to  be  removable  at  their  pleasure,  and 
so  as  often  as  there  shall  be  a  vacancy  in  the  said  office  of  clerk  to 
the  justices  by  death,  resignation,  removal  or  otherwise." 

By  the  24  &  25  Vict.  c.  75,  s.  5,  it  is  enacted  "  that  it  shall  not  be  law- 
ful for  the  justices  of  any  borough  to  appoint  or  continue  as  their  clerk 
any  alderman  or  councillor  of  such  borough,  or  the  clerk  of  the  peace 
of  such  borough,  or  of  the  county  in  which  such  borough  is  situate, 
or  the  partner  of  any  such  clerk  of  the  peace  ;  and  it  shall  not  be  law- 
ful for  the  clerk  to  the  justices  of  any  borough,  by  himself  or  his 
partner,  or  otherwise,  to  be  directly  or  indirectly  employed  or  interested 
in  the  prosecution  of  any  offender  committed  for  trial  by  the  justices  of 
such  borough  or  any  of  them  at  any  court  of  gaol  delivery  or  general 
Or  quarter  sessions  ;  and  any  person  who  shall  in  anywise  offend  in  the 
premises  shall  for  every  such  offence  forfeit  and  pay  the  sum  of  one 
hundred  pounds,  one  moiety  thereof  to  the  treasurer  of  such  borough, 
to  be  paid  over  to  the  credit  and  account  of  the  borough  fund,  and  the 
other  moiety  thereof,  with  costs  of  suits,  to  any  person  who  may  sue  for 
the  same  in  any  of  her  Majesty's  courts  of  record  at  Westminster : 
provided  that  nothing  herein  contained  shall  prevent  the  justices  of 
any  borough  re-appointing  as  their  clerk  any  clerk  of  the  peace  or 
partner  of  such  clerk  of  the  peace  of  their  borough,  or  of  the  county  in 
which  such  borough  is  situate,  who  at  the  time  of  the  passing  of  this 
Act  shall  be,  or  who  shall  not  at  the  time  of  such  re-appointment  have 
ceased  to  be,  the  clerk  of  such  justices." 

This  Act  was  passed  subsequently  to  and  perhaps  with  a  view  to 
Beg.  V.  Fox,  29  L.  J.  M.  C.  54,  and  Coe  v.  Lawrance,  \  E.  <&  B.  516. 

As  to  the  remuneration  of  clerks  to  the  justices,  see  5  &  6  Will.  IV"., 
c.  76,  s.  124,  post,  1308. 

The  place  of  clerk  to  the  justices  of  the  borough  being  made  subject  to 
removal  at  the  pleasure  of  the  justices  is  not  such  an  office  as  to  admit 
of  an  information  in  the  nature  of  a  quo  warranto  being  filed  on  an  alle- 
gation that  the  clerk  was  interested  in  the  prosecution  of  offenders  com- 
mitted for  trial  by  the  justices  to  whom  he  was  clerk. 

By  the  12  &'l3  Vict.  c.  18,  sittings  of  justices  of  the  peace  in 
boroughs  are  to  be  deemed  petty  sessions,  and  it  is  enacted  "  that  every 
sitting  and  acting  of  justices  of  the  peace,  or  of  a  stipendiary  magis- 
trate in  or  for  any  city,  borough,  or  town  corporate,  having  a  separate 
commission  of  the  peace  or  any  part  thereof,  within  England  and 
Wales,  or  any  police  court  or  other  place  appointed  in  that  behalf,  shall 
be  deemed  petty  sessions  of  the  peace,  and  the  district  for  which  the 
same  shall  be  holden  shall  be  deemed  a  petty  sessional  division  within 
the  meaning  of  any  Acts  of  Parliament  already  made  or  hereafter  to  be 
made,  having  relation  to  such  petty  sessions,  or  to  any  business  to  be 
transacted  thereat." 

As  to  providing  places  for  holding  such  petty  sessions,  see  sect.  2, 
and  tit.  "Sessions,"  Vol.  V. 


His  Majesty  may 
grant  a  separate 
court  of  quarter 
sessions,  aud 
appoint  a  re- 
corder, in  certain 
boroughs. 


X.  fflowt  of  aiuattet  Sessions. 

By  5  &  6  Will.  IV.,  c.  76,  s.  103,  "The  council  of  every  borough 
which  shall  be  desirous  that  a  separate  court  of  quarter  sessions  of 
the  peace  shall  be  or  continue  to  be  holden  in  and  for  such  borough 
shall  signify  the  same  by  petition  to  his  Majesty  in  council,  setting 
forth  the  grounds  of  the  application,  the  state  of  the  gaol,  and  the 
salary  which  they  are  willing  to  pay  to  the  recorder  in  that  behalf; 
and  it  shall  be  lawful  for  his  Majesty,  if  he  shall  be  pleased  thereupon 
to  grant  that  a  separate  court  of  quarter  sessions  of  the  peace  shall  be 
thenceforward  holden  in  and  for  such  bovough,  to  appoint  for  such 
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borouga,  or  for  any  two  or  more  of  such  boroughs  conjointl}',  a  fit  per-    10.  Court  of 
son,  being  a  barrister-at-law  of  not  less  than  five  years'  standing,  who        Quarter 
shall  be  and  be  called  the  recorder  of  such  borough  or  boroughs,  and       Sessions. 
shall  hold  such  office  during  his  good  behaviour,  and  upon  any  vacancy 
in  any  such  office  to  appoint  another  fit  person,  being  a  barrister-at- 
law  of  not  less  than  five  years'  standing,  to  be  the  recorder  in  the  place 
of  the  person  so  making  such  vacancy  ;  and  the  council  of  every  such 
borough  shall  appoint  a  fit  person  to  be  clerk  of  the  peace  during  his 
good  behaviour  ;  and  the  recorder  for  the  time  being  of  any  borough  Eecorder  to  be  a 
shall  be  a  justice  of  the  peace  of  and  for  such  borough,  although  he  justice  of  the 
may  not  have  such  qualification  by  estate  as  is  required  by  law  in  the  tormgh'     ^ 
case  of  any  other  person  being  a  justice  of  the  peace  for  a  county  ;  and 
such  recorder  shall  have  precedence  in  all  places  within  the  borough  of 
which  he  may  be  the  recorder  next  after  the  mayor  thereof  ;  and  in 
such  case  it  shall  be  lawful  for  his  Majesty  to  direct  that  an  annual 
salary,  not  exceeding  the  sum  stated  in  the  petition  of  the  council, 
shall  be  paid  to  such  recorder  by  the  treasurer  of  such  borough  out 
of  the  borough  fund:   provided  always,  that  no  person  being  such  but  not  a  member 
recorder  as  aforesaid  shall  be  eligible  to  serve  in  Parliament  for  such  ?'  Parliament  for 
borough,  nor  shall  he  be  an  alderman,  councillor,  or  police  magistrate  aldermanf  coim- 
of  such  borough  :  provided  nevertheless,  that  nothing  in  this  Act  con-   ciUor,  or  police 
tained  shall  be  construed  to  disqualify  any  such  recorder  from  being  ni^strate. 
appointed  a  barrister  to  revise  any  list  of  voters  under  the  provisions 
of  an  Act  passed  in  the  second  year  of  his  Majesty,  intituled  'An 
Act  to  amend  the  Representation  of  the  People  in  England  and  "Wales,'  2  Wiu.  IV.,  c.  45. 
or  from  being  eligible  to  serve  in  Parliament  otherwise  than  as  here- 
inbefore provided :  provided  also,  that  in  every  borough  in  and  for 
which  a  separate  court  of  general  or  quarter  sessions  of  the  peace  is 
now  holden,  and  of  which  the  present  recorder  or  deputy  recorder  is 
a  barrister  of  five  years'  standing,  such  recorder  or  deputy  recorder 
being  qualified  as  aforesaid,  shall  be  continued  or  appointed  recorder 
under  the  provisions  of  this  Act :  provided  also,  that  in  the  case  of 
sickness,  or  unavoidable  absence,  the  recorder  of  any  borough  shall  be 
empowered,  under  his  hand  and  seal,  with  the  consent  of  the  council 
of  such  borough,  to  appoint  a  deputy  recorder,  being  a  barrister  of 
five  years'  standing,  to  act  for  him  at  the  quarter  sessions  of  the  peace 
then  next  ensuing,  and  no  longer  or  otherwise." 

By  the  6  &  7  Vict.  c.  89,  s.  7,  it  is  recited  that  "  inconvenience  has  Provision  for 
arisen  and  may  hereafter  arise  by  reason  that  in  the  5  &  6  Will.  IV.,  the  appointment 
c.  76,  no  provision  is  made  for  the  holding  of  the  borough  sessions  at  the  lecorderlifcer- 
time  appointed  by  public  notice  for  that  purpose  in  case  of  the  sudden  tain  cases, 
illness  or  unexpected  and  unavoidable  absence  of  the  recorder  on  or 
immediately  before  the  day  on  which  the  sessions  for  any  borough  shall 
have  been  appointed  to  be  held,  or  during  the  holding  of  such  sessions, 
and  it  is  desirable  to  provide  against  such  inconvenience,"  and  it  was 
therefore  "  enacted  that  so  much  of  the  said  first  recited  Act  as  provides 
that  in  case  of  sickness  or  unavoidable  absence  the  recorder  of  any 
borough  shall  be  empowered,  under  his  hand  and  seal,  with  the  consent 
of  the  council  of  the  said  borough,  to  appoint  a  deputy  recorder,  being 
a  barrister  of  five  years'  standing,  to  act  for  him  at  the  quarter  sessions 
then  next  ensuing,  and  no  longer  or  othei-wise,  be,  and  the  same  is 
hereby  repealed." 

Sect.  8. "  That  in  case  of  sickness  or  unavoidable  absence  the  recorder 
of  any  borough  shall  be,  and  he  is  hereby  empowered  under  his  hand 
and  seal,  to  appoint  a  deputy  recorder,  being  a  barrister  of  five  years' 
standing,  to  act  for  him  at  the  quarter  sessions  then  next  ensuing  or 
then  being  held,  and  not  longer  or  otherwise :  provided  nevertheless 
that  such  sessions  shall  not  be  deemed  to  have  been  illegally  held  nor 
the  acts  of  any  deputy  recorder  invalidated  by  reason  of  the  cause  of 
the  absence  of  the  recorder  not  being  deemed  to  be  unavoidable  within 
the  meaning  of  this  Act." 
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It  would  appear  from  the  necessity  of  setting  forth  in  the  petition 
the  state  of  the  gaol,  that  the  borough  petitioning  should  possess  a 
gaol.     (See  Beg.  v.  Boucher,  3  Q.  B.  641.) 

Previous  grants  of  quarter  sessions  to  boroughs  have,  however,  been 
rectified  by  5  &  6  Vict.  c.  111. 

The  duties  of  town  clerks  under  the  7  Geo.  IV.,  c.  46,  "An  Act  for 
the  more  speedy  return  and  levying  of  fines,  penalties,  and  forfeitures 
and  recognizances  estreated,"  are  to  be  performed  by  clerks  of  the  peace 
of  boroughs,  by  20  &  21  Vict.  c.  50,  s.  5.  (See  ante,  tit.  "  Clerk  of  the 
Peace,"  p.  770.) 

By  5  &  6  Will.  IV.,  c.  76,  s.  104.  "Provided  nevertheless,  that 
no  recorder  or  person  assigned  to  keep  the  peace  within,  any  such 
borough  shall  be  capable  of  acting  as  recorder  or  justice  of  the  peace 
within  such  borough  until  he  shall  have  taken  the  oaths  provided 
to  be  taken  by  justices  of  the  peace,  except  the  oath  as  to  qualifica- 
tion by  estate,  and  until  he  shall  have  made  before  the  mayor  or 
before  any  two  or  more  of  the  aldermen  or  councillors  of  such  borough 
(who  is  and  are  hereby  authorized  and  required  to  administer  the 
same)  a  declaration  in  the  following  form  ;  (that  is  to  say) ; 

"  '/,  A.  B.,  do  hereby  declare,  tJiat  I  will  faithfuUy  and  invpa/rtiaUy  execute  the 
office  of  recorder  [or  justice  of  the  peace]  for  the  iorough  of  ,  accordinrj 

to  the  lest  of  my  judgment  and  ability,'" 

By  6  &  7  Will.  IV.,  c.  105,  s.  3,  after  reciting  that  by  5  &  6  WiU.  IV., 
c.  76,  it  is  enacted  that  no  recorder  or  person  assigned  to  keep  the 
peace  within  any  such  borough  shall  be  capable  of  acting  as  recorder  or 
justice  of  the  peace  within  such  borough  until  he  shall  have  taken  the 
oaths  provided  to  be  taken  by  justices  of  the  peace  except  the  oath  as 
to  qualification  by  estate,  it  is  enacted  "  that  all  oaths  so  required  to  be 
taken  by  any  such  recorder  or  person  assigned  to  keep  the  peace  may 
be  taken  before  the  mayor  or  any  two  aldermen  or  councillors  of  the 
said  borough  without  suing  out  or  obtaining  any  special  dedimus  or 
other  commission  or  authority  for  administering  such  oaths." 

By  5  &  6  Will.  IV.,  c.  76,  s.  105.  "  The  recorder  of  every  borough 
shall  hold  once  in  every  quarter  of  a  year,  or  at  such  other  and 
more  frequent  times  as  the  said  recorder  in  his  discretion  may 
think  fit,  or  as  his  Majesty  shall  think  fit  to  direct,  a  court  of 
quarter  sessions  of  the  peace  in  and  for  such  borough,  of  which 
court  the  recorder  of  such  borough  shall  sit  as  the  sole  judge ; 
and  such  court  of  quarter  sessions  of  the  peace  shall  be  a  court 
of  record,  and  shall  have  cognizance  of  all  crimes,  offences  and 
matters  whatsoever  cognizable  by  any  court  of  quarter  sessions  of  the 
peace  for  the  counties  in  England,  and  the  said  recorder  shall  have 
power  to  do  all  things  necessary  for  exercising  such  jurisdiction,  not- 
withstanding his  being  such  sole  judge,  as  fully  as  any  such  last- 
mentioned  court :  provided  nevertheless,  that  no  recorder,  by  virtue 
of  his  office,  shall  have  power  to  make  or  levy  any  county  rate,  or  rate 
in  the  nature  of  a  county  rate,  or  to  grant  any  license  or  authority  to 
any  person  to  keep  an  inn,  alehouse  or  victualling  house,  to  sell  excise- 
able  liquors  by  retail,  or  to  exercise  any  of  the  powers  herein  specially 
vested  in  the  council  of  such  borough." 

As  to  the  jurisdiction  and  powers  conferred  on  the  borough  sessions 
under  this  and  the  subsequent  sections,  the  following  cases  have  been 
decided : — 

A  borough,  with  a  grant  of  quarter  sessions  under  5  &  6  Will.  IV., 
c.  76,  has  exclusive  jurisdiction  to  try  an  appeal  against  an  order  of 
removal  made  by  boroiigh  'justices.  (-Bey.  v.  Salop,  {Justices,)  1  Gale  da 
B.  146.)  The  borough  sessions  have  jurisdiction  to  try  appeals  against 
orders  of  removal ;  and  whether  or  not,  since  the  passing  of  that  statute, 
they  have  exclusive  jurisdiction  over  appeals  against  orders  of  removal, 
yet  if  they  are  the  next  sessions  after  the  order  is  made,  the  county 


S.  X.] 


Gtorpotattona  {Municipal). 


sessions  have  no  jurisdiction  to  try  such  appeal.  (Beg.  v.  St.  Edmund's 
Sarum  (Inhabs.),  1  Gale  <h  D.  137.)  The  parish  of  B.  contains  the  borough 
of  B.,  which  is  not  co-extensive  with  the  parish,  and  which  before  the 
Municipal  Corporation  Act  had  a  quarter  sessions,  with  jurisdiction 
over  the  whole  parish.  The  borough  had  not  six  justices,  and  there- 
fore the  parish  had  the  power  of  appealing  to  the  county  sessions 
against  a  poor  rate  under  1  Geo.  IV.,  c.  36.  The  Municipal  Corporation 
Act  threw  the  outlying  parts  of  the  parish  into  the  county  jurisdiction  : 
— Held,  that  sect.  Ill  did  not  take  away  the  power  of  an  inhabitant  in 
the  outlying  parts  of  the  parish  to  appeal  against  a  poor  rate  to  the 
county  sessions,  and  that  the  sessions  might  amend  or  quash  the  whole 
rate.  (iJey.  v.  Bridgewaier,  {Inhabs.,)  2  Per.  &  D.  586  ;  10  A.  &  E.  751.) 

Qucere,  whether  a  parish,  part  of  which  is  a  borough  of  exclusive 
jurisdiction,  and  part  in  a  county,  and  which  had  more  than  six  justices 
at  the  time  of  passing  the  Municipal  Corporation  Act,  has  the  power 
of  appeal  anywhere  against  a  poor  rate  ?    (76.) 

The  recorder  of  a  borough,  which  has  a  commission  of  the  peace  and 
a  court  of  quarter  sessions,  though  it  is  not  a  county,  has  power  to  try 
an  appeal  against  an  order  made  by  justices  or  parish  officers,  under  stat. 
9  Geo.  IV.,  c.  38,  for  the  costs  of  removing  an  insane  pauper  to  a  lunatic 
asylum.  (Beg.  v.  St.  Lawrence,  Ludlow,  (Inhabs.,)  3  Per.  S  B.155;  11 
A.  &  E.  172.) 

The  recorder  of  a  municipal  sessions  may,  on  ordering  costs,  refer  the 
taxation  of  the  amount  to  an  officer  of  the  court,  but  such  taxation  must 
be  adopted  by  him  during  the  continuance  of  the  same  sessions,  and  an 
order  for  such  costs,  founded  on  a  subsequent  adoption,  is  invalid.  (Reg. 
V.  Long,  \  G.  S  B.  367.)  See  [further  on  this  subject,  tit.  '^Appeal," 
ante,  258. 

In  a  borough,  the  original  charter  of  which  contained  a  ne  intro- 
mittant  clause,  and  to  w'hich  a  separate  court  of  quarter  sessions  had 
been  granted  since  the  stat.  5  &  6  Will.  IV.,  c.  76,  an  appeal  lies  from 
the  justices  at  a  special  sessions  for  licensing  public  houses,  under  9 
Geo.  IV.,  c.  61,  to  the  justices  of  the  county  in  their  quarter  sessions, 
notwithstanding  the  111th  section  of  the  former  Act ;  (Reg.  v.  Deane, 
]  Cr.  <hD.  292 ;)  and  the  recorder  iinder  the  above  proviso  is  prohibited 
from  hearing  an  appeal  from  a  refusal  by  justices  of  the  borough  to 
grant  a  license.    (Reg.  v.  Gockhurn,  4:  E.  dk  B.  265.) 

The  power  of  a  recorder  of  a  borough  to  hold  his  sessions  and  try 
prisoners,  is  not  determined  or  suspended  by  the  coming  of  the  judges, 
and  their  sitting  under  the  usual  commission  of  assize  oyer,  and  terminer, 
and  gaol  delivery  in  the  county  in  which  the  borough  is  situate.  (Smith 
V.  The  Queen,  18  L.  J.  M.  C.  207.) 

By  6  &  7  Will.  IV.,  c.  105,  s.  8,  it  is  "provided  that  no  recorder  by 
virtue  of  his  office  shall  have  power  to  allow,  apportion,  make,  or  levy, 
or  do  any  act  whatsoever  with  relation  to  the  allowance,  apportion- 
ment, making,  or  levying  of  any  rate  whatsoever." 

By  7  Will.  IV.  and  1  Vict.  c.  19,  (AnAct  to  empower  the  recorder 
or  other  person  presiding  in  quarter  sessions  in  corporate  cities  and 
towns,  and  justices  of  the  peace  for  counties,  ridings,  or  divisions,  to 
divide  their  respective  courts  in  certain  cases,)  after  reciting  that  "  in 
large  corporate  cities  and  towns  the  quarter  sessions  of  the  peace  may 
sometimes  last  beyond  three  days,  and  where  such  is  the  case  consider- 
able inconvenience  and  increased  expense  will  result  from  the  detention 
of  jurors  and  witnesses  and  the  unavoidable  attendance  of  a  large  por- 
tion of  the  municipal  police :  and  that  for  the  remedying  thereof  it 
is  expedient  that  a  similar  power  of  forming  a  second  court  to  that 
which  is  vested  in  the  justices  at  the  general  quarter  sessions  for  coun- 
ties, by  virtue  of  an  Act  passed  in  the  fifty-ninth  year  of  his  late  Majesty 
King  George  the  Third,  intituled,  '  An  Act  to  empower  Magistrates  to 
divide  the  Court  of  Quarter  Sessions,'  should  be  given  to  the  recorder 
or  other  person  presiding  in  the  court  of  quarter  sessions  of  corporate 
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cities  or  towns  :  it  is  enacted  that  whenever  it  shall  appear  to  such 
recorder  or  other  person  presiding  as  aforesaid  that  the  said  quar- 
ter sessions  are  likely  to  last  more  than  three  days,  including  the 
day  of  assemhling,  it  shall  and  may  be  lawful  for  such  recorder  or  other 
person  so  presiding,  at  his  discretion,  but  subject  to  the  provisions 
hereinafter  contained,  to  order  a  second  court  to  be  formed,  and  to 
appoint  by  writing  under  his  hand  and  seal  a  barrister-at-law,  of  not 
less  than  five  years'  standing,  to  preside,  and  try  such  felonies  and  mis- 
demeanours as  shall  be  referred  to  him  therein,  whilst  the  said  recorder 
or  other  person  is  sitting  in  such  quarter  sessions ;  and  for  the  effectual 
execution  of  the  powers  of  this  Act,  such  recorder  or  other  person  so 
presiding  shall  be  empowered  in  such  case  to  call  upon  the  clerk  of  the 
peace,  and  such  clerk  of  the  peace  is  in  such  case  hereby  .authorized  and 
required  to  appoint  an  assistant,  and  such  recorder  or  other  person  shall 
himself  appoint  an  additional  crier  for  such  second  court ;  and  such 
barrister  shall  be  styled  '  Assistant  Barrister,'  and  shall  exercise,  for 
the  time  being,  whilst  the  said  recorder  or  other  person  is  so  sitting 
as  aforesaid,  the  same  powers  as  are  exercised  by  the  said  recorder  or 
other  person  presiding  as  aforesaid,  and  subject  to  the  same  rules  and 
regulations;  and  the  proceedings  so  had  by  and  before  such  assistant 
barrister  shall  be  as  good  and  effectual  in  the  case  to  all  intents  and 
purposes  as  if  the  same  were  had  before  the  said  recorder  or  other 
person  so  presiding  as  aforesaid,  and  shall  be  enrolled  and  recorded 
accordingly :  provided  always,  that  if  at  any  time  during  the  sitting  of 
such  second  court  the  recorder  or  other  person  shall  be  of  opinion  that 
it  is  no  longer  required,  he  may  direct  the  assistant  barrister,  at  a 
proper  opportunity,  to  adjourn  the  same  :  provided  also,  that  no  such 
recorder  or  other  person  so  presiding  as  aforesaid  shall  at  any  time 
exercise  the  powers  and  discretion  given  by  this  Act,  xmless  it  shall 
have  been  theretofore  and  before  each  such  quarter  sessions  certified  to 
him,  under  the  hand  or  hands  of  the  mayor  or  of  two  of  the  aldermen 
of  such  corporate  city  or  town,  that  the  council  of  such  corporate  city  or 
town  have  resolved  that  it  will  be  expedient  and  for  the  benefit  of  the 
inhabitants  thereof  that  the  same  should  be  exercised,  nor  unless  the 
name  of  the  barrister  proposed  to  be  appointed,  in  case  such  recorder  or 
other  person  shall  in  the  exercise  of  such  discretion  deem  such  appoint- 
ment necessary,  shall  have  at  some  previous  time  been  transmitted  to 
and  approved  of  by  one  of  his  Majesty's  principal  secretaries  of  state 
as  a  fit  and  proper  person  to  be  from  time  to  time  so  appointed.'' 

Sect.  2.  "  And  be  it  further  enacted,  that  such  assistant  barrister 
shall  be  entitled  to  a  remuneration  of  ten  guineas  per  diem  for  each 
day  that  he  shall  so  preside  as  aforesaid  ;  and  such  assistant  clerk  of 
the  peace  shall  be  entitled  to  a  remuneration  of  two  guineas  per  diem  ; 
and  such  additional  crier  shall  be  entitled  to  a  remuneration  of  half-a- 
guinea  per  diem,  for  such  time  as  they  shall  execute  their  respective 
ofiices  in  such  second  court ;  and  such  remunei-ation  shall  be  paid  by 
the  treasurer  of  the  borough  out  of  the  borough  fund ;  and  the  recorder 
or  other  person  presiding  shall  grant  a  certificate  to  such  assistant 
barrister,  such  assistant  clerk  of  the  peace,  and  such  additional  crier 
respectively,  stating  the  number  of  days  that  each  shall  have  executed 
his  several  office,  and  the  amount  that  he  is  entitled  to  claim ;  and  such 
certificate  shall  be  a  sufficient  authority  to  the  treasurer  of  the  borough 
to  pay  the  same,  and  shall  be  retained  by  him  as  a  voucher  for  such 
payment:  provided  always,  that  such  assistant  barrister,  assistant 
clerk  of  the  peace,  or  additional  crier,  shall  not  in  any  case  be  entitled 
to  claim  remuneration  for  more  than  two  days." 

Sect.  3.  "  And  be  it  further  enacted,  that  the  appointments  and  cer- 
tificates authorized  and  directed  by  this  Act  shall  not  be  subject  to  any 
stamp  duty  or  other  tax  whatsoever." 

The  21  &  22  Vict.  c.  73,  s.  9,  which  enacts  that,  "When  and  so 
often  as  any  court  of  quarter  sessions  or  general  sessions  is  assembled 
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for  the  dispatch  of  business,  the  justices  then  present, '  if,  and  when  in 
their  discretion  they  see  fit  so  to  do,'  may  appoint  a  second  court," 
seems  only  to  refer  to  county  sessions. 

By  5  &  6  Will.  IV.,  c.  76,  s.  106,  "  In  the  absence  of  the  recorder  and 
deputy  recorder,  the  mayor  shall  be  authorized  and  required,  at  the 
proper  times  appointed  for  the  holding  of  such  court  of  quarter  ses- 
sions of  the  peace  in  and  for  such  borough,  to  open  the  said  court,  and 
to  adjourn  over  the  holding  of  the  same,  until  such  further  day  as  such 
mayor  then  and  there,  and  so  from  time  to  time,  shall  cause  to  be  pro- 
claimed :  provided  nevertheless,  that  nothing  in  this  Act  contained 
shall  authorize  or  require  any  such  mayor  to  sit  as  a  judge  of  the  said 
court  for  the  trial  of  offenders,  or  to  do  any  other  act  in  the  character 
of  a  judge  of  such  court,  save  only  in  opening  and  adjourning  the 
same,  and  respiting  the  said  recognizances  in  manner  aforesaid." 

Sect.  107.  "  After  the  1st  day  of  May,  1836,  all  powers  and  jurisdic- 
tions to  try  treasons,  capital  felonies,  and  all  other  criminal  jurisdictions 
whatsoever  granted  or  confirmed  by  any  law,  statute,  letters-patent, 
grant,  or  charter  whatsoever,  to  any  mayor,  bailiff,  alderman,  recorder, 
or  other  corporate  or  chartered  officer,  or  corporate  or  chai'tered  justice 
of  the  peace  whomsoever,  in  any  borough,  and  all  right  of  any  body 
corporate  in  any  borough,  or  any  of  the  members  thereof,  by  virtue  of 
any  law,  statute,  letters-patent,  grant,  or  charter  whatsoever,  to  elect  or 
nominate  any  justices  to  keep  the  peace  in  or  for  any  borough,  or  by  any 
members  of  any  such  corporate  body  to  act  as  such  justices  of  the  peace  in 
or  for  any  of  the  last-named  boroughs  other  than  is  herein  declared,  shall 
cease:  provided  nevertheless  that  nothing  in  this  Act  contained  shall  be 
construed  to  restrain  or  prevent  the  holding  of  any  court  of  gaol  delivery 
or  general  or  quarter  sessions  of  the  peace  in  and  for  any  borough  for 
which  such  court  may  now  be  holdenj  until^the  said  1st  day  of  May,  but 
every  such  court  may  be  holden  in  like  manner,  and  with  the  same 
powers,  until  the  said  1st  day  of  May,  as  if  this  Act  had  not  been  passed." 

Sect  108.  "From  and  after  the  passing  of  this  Act,  so  much  of  all 
laws,  statutes,  and  usages,  and  so  much  of  all  royal  and  other  charters, 
grants,  and  lettersrpatent  heretofore  granted  to  any  borough,  or  body 
corporate,  whereby  such  borough  or  any  place  within  the  precincts  or 
liberties  of  the  same,  or  such  body  corporate,  or  the  freemen  or  inhabi- 
tants of  the  same,  claims  or  claim  to  be  exempted  and  released  from 
the  jurisdiction  and  ofice  of  the  lord  high  admiral  of  England,  or  of 
the  high  court  of  the  admiralty  of  England,  or  whereby  any  body  cor- 
porate, or  any  mayor,  bailiff,  recorder,  steward,  or  other  chartered  or 
corporate  officer  of  any  bofough,  has  or  claims  anything  belonging  to  the 
office  of  admiral,  whether  or  not  to  be  exercised  by  virtue  of  any  com- 
mission to  them  or  any  of  them  to  be  directed,  shall  be  and  the  same  is 
hereby  repealed  :  provided  nevertheless,  that  nothing  in  this  Act  con- 
tained shall  extend  to  alter  or  affect  the  jurisdiction  and  office  of  the 
lord  warden  in  his  office  of  admiral  of  the  cinque  ports  :  provided  also, 
that  all  suits  and  matters  wherein  before  the  passing  of  this  Act  the 
rights  of  any  salvors,  or  any  droits  or  perquisites  to  the  office  of  admiral 
belonging  were  drawn  into  question,  may  be  continued,  heard,  deter- 
mined, and  adjudicated  upon  in  like  manner  as  if  this  Act  had  not  passed." 

Sect.  109.  "  And  whereas  an  Act  was  passed  in  the  thirty^eighth  year 
of  his  late  Majesty  George  the  Third,  intituled  '  An  Act  to  regulate 
the  Trial  of  Causes,  Indictments,  and  other  Proceedings  which  arise 
within  the.  Counties  of  certain  Cities  and  Towns  Corporate  within  this 
Kingdom,'  but  certain  cities  and  counties  of  cities  were  excepted  out  of 
the  operation  of  the  same  :  and  whereas  it  is  expedient  to  repeal  in  part 
the  said  exceptions  ;  be  it  therefore  enacted,  that  so  much  of  the  last- 
recited  Act  as  provides  that  nothing  therein  contained  shall  extend  or 
be  construed  to  extend  to  the  city  or  county  of  the  city  of  Bristol,  or 
the  city  or  county  of  the  city  of  Chester,  or  to  the  criminal  jurisdiction 
of  the  city  of  .Exeter  and  county  of  the  same  city,  Shall  be  and  the 
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same  is  hereby  i-epealed  ;  and  that  the  town  of  Berwick-upon-Tweed 
shall  be  taken  to  be  a  county  of  a  town  corporate,  and  to  be  within  all 
the  provisions  of  the  last-recited  Act ;  and  that  after  the  1st  day  of 
May,  in  the  year  1836,  and  until  his  Majesty  shall  be  pleased  to  direct 
a  commission  of  oyer  and  terminer  and  gaol  delivery  to  be  executed 
within  any  county  of  a  city  or  town  corporate,  all  bills  of  indictment 
for  offences  committed  within  such  county  of  a  city  or  town  corporate 
shall  be  preferred  and  all  proceedings  upon  such  indictments  shall  be 
had  as  in  the  last-recited  Act  is  authorized  to  be  done,  and  the  counties 
of  the  cities  and  towns  corporate  named  in  the  first  column  of  the 
schedule  (G.)  to  this  Act  annexed  shall  be  considered  as  next  adjoining 
to  the  county  named  iu  conjunction  with  the  same  respectively  in  the 
second  column  of  the  said  schedule  (C.)." 

Sect.  110. "  Afterthesaidlstday  of  May,  1836,  every  person  who  shall 
then  stand  committed  to  take  his  trial  at  any  court  of  gaol  delivery, 
general  or  quarter  sessions  of  the  peace  for  any  borough,  charged  with 
any  offence  which  the  recorder  of  such  borough  after  the  said  1st  day 
of  May  will  not  have  jurisdiction  to  try,  may  be  lawfully  removed  and 
committed  to  the  gaol  or  house  of  correction  of  the  county  iu  which  or 
adjoining  to  which  such  borough  is  situated,  there  to  remain  and  take 
his  trial  at  the  next  court  of  quarter  sessions  for  such  county,  if  the 
offence  is  cognizable  by  a  court  of  quarter  sessions,  and  if  not,  then 
before  the  judges  of  oyer  and  terminer  and  gaol  delivery  at  their  next 
circuit ;  and  all  persons  bound  by  recognizance  to  prosecute  and  give 
evidence  against  such  offenders  shall  be  bound  to  appear  to  prosecute 
and  give  their  evidence  at  the  court  at  which  such  offenders  shall  be 
tried  as  aforesaid  ;  and  all  such  recognizances  and  all  depositions  re- 
lating to  such  charges  shall  be  transmitted  to  the  proper  officer  of  the 
court  where  such  offenders  shall  be  tried ;.  and  the  sheriff,  under-sheriff, 
gaolers,  and  other  officers  of  the  county  in  which  such  offenders  shall 
be  so  tried  are  hereby  authorized  and  required  in  every  such  case 
to  receive  every  prisoner  so  conunitted  to  their  custody,  and  him  safely 
to  keep  until  delivered  by  due  course  of  law ;  and  the  judges  of  assize 
and  others  named  in  his  Majesty's  commissions  of  oyer  and  terminer 
and  gaol  delivery,  or  the  justices  for  the  county,  as  the  case  may  be,  in 
which  such  offenders  shall  be  tried,  are  hereby  authorized  and  required 
to  hear  and  determine  all  such  cases,  and  to  order  the  payment  of  the 
usual  and  fit  expenses  of  the  prosecutors  and  witnesses,  and  all  other 
costs  and  expenses  which  in  like  case  may  be  directed  to  be  paid  by 
order  of  the  court." 

Sect.  111.  "After  the  said  1st  day  of  May,  1836,  the  justices  assigned  or 
hereafter  to  be  assigned  to  keep  the  peace  in  and  for  the  county  in 
which  any  borough  is  situated,  to  which  his  Majesty  shall  not  have 
granted  that  a  separate  court  of  quarter  sessions  of  the  peace  shall  be 
holden  in  and  for  the  same,  shall  exercise  the  jurisdiction  of  justices  of 
the  peace  in  and  for  such  borough  as  fully  as  by  law  they  and  each  of 
them  can  or  ought  to  do  in  and  for  the  said  county  ;  and  no  part  of  any 
borough  in  and  for  which  a  separate  court  of  quarter  sessions  of  the 
peace  shall  be  holden  shall  be  within  the  jurisdiction  of  the  justices  of 
any  county  from  which  such  borough  before  the  passing  of  this  Act  was 
exempt ;  any  law,  statute,  letters-patent,  charter,  grant,  or  custom  to 
the  contrary  notwithstanding."  (See  as  to  the  construction  of  this 
section,  ante,  1299,  and  Begf.  v.  Deaiie,  10.  &  D.  292.) 

By  7  Will.  IV.  &  1  Vict.  c.  78,  s.  50,  "  That,  in  all  boroughs  and  places 
where  general  or  quarter  sessions  of  the  peace  have  under  and  by  virtiie 
of  the  said  recited  Act  ceased  or  been  discontinued  to  be  holden,  all 
such  business,  matters,  and  things  which,  under  or  by  virtue  of  any 
general  or  local  Act  of  Parliament,  or  any  usage  or  custom,  ought  to  be 
or  were  usually  heard,  decided,  or  transacted  at  such  general  or  quarter 
sessions  by  the  justices  of  the  peace,  with  the  assistance  of  any  juries  there 
assembled,  shall  and  may  hereafter  be  heard,  decided,  and  transacted  by 
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thegeneral  or  quarter  sessions  of  the  peace  for  the  counties,  ridings,  or    10.  Oourt  of 
divisions,  liberties,  or  jurisdictions  in  which  such  boroughs  are  situate,        Quarter 
and  by  the  justices  of  the  peace  and  juries  there  assembled  respectively."       Sessions. 

By  5  &  6  Will.  IV.,  c.  76,  s.  112,  "  Within  ten  days  after  the  grant  of  

a  separate  court  of  quarter  sessions  of  the  peace  to  any  borough,  the 
council  of  such  borough  shall  send  a  copy  of  such  grant,  sealed  with  the 
seal  of  the  borough,  to  the  clerk  of  the  peace  of  the  county  in  which 
such  bot-ough  or  any  part  thereof  is  situated  ;  and  after  the  grant  of  Certain  borougha 
such  court  to  any  borough,  it  shall  not  be  lawful  for  the  justices  of  the  ™  oJu^t^  ^ratos ^^ 
peace  of  any  county  wherein  such  borough  or  part  of  such  borough  is 
situate  to  assess  any  messuages,  lands,  tenements,  or  hereditaments 
within  such  borough  to  any  county  rate  thereafter  to  be  made,  but 
every  part  of  every  such  borough  shall  thenceforward  be  wholly  free 
and  discharged  from  contributing,  otherwise  than  is  hereinafter  pro- 
vided, to  any  rate  or  assessment  of  any  kind  of  and  for  the  county 
in  which  any  part  of  such  borough  is  situated  :  provided  nevertheless, 
that  aU  arrears  of  such  rates  theretofore  made  may  be  levied  and  col- 
lected as  if  this  Act  had  not  been  passed." 

This  section  does  not  relieve  the  inhabitants  of  a  borough  being  part 
of  a  hundred  from  contributing  to  a  hundred  rate,  made  to  raise  money 
as  compensation  for  injuries  done  by  rioters  to  property  within  the 
borough  and  hundred  under  7  &  8  Geo.  IV.,  c.  31.  (Birley  v.  Inhabitants 
of  the  Hundred  of  Salford,  11  M.  S  W.  391.) 

By  16  &  17  Vict.  c.  79,  s.  5,  "Every  city,  borough,  and  town  corpo-  Boroughs ap- 
rate  in  which  an  inspector  of  weights  and  measures  may  be  lawfully  ^"^f"/  '^" 
appointed,  shall  be  exempt  from  contributing  to  the  expense  of  pro-  weigUts^and 
viding  or  transmitting  for  the  use  of  the  county,  riding,  division,  or  measures  not  to 
parts  within  which  such  borough  or  town  corporate  is  situate,  copies  contribute'to 
of  the  weights,  &c.,  or  stamps,  or  to  the  remuneration  to  the  inspectors  county  rate  iu 
of  weights  and  measures  appointed  for  such  county,"  &e.  respeot  of 

As  to  who  may  appoint  inspectors  of   weights  and  measures  in  measures  ia 
boroughs,  see  22  &  23  Vict.  c.  56,  and  24  &  25  Vict.  c.  75,  and  post,  tit.  counties. 
.  "  Weights  and  Measures,"  Vol.  V. 


Costs  of  PROsEonTioNS,  Custody,  Maintenance,  &a.,  op 
Prisoners — Of  Jurors. 

By  5  &  6  Will.  IV.,  c.  76,  s.  llS,  "And  whereas  by  an  Act  made  in  costs  of  prosecu- 
the  seventh  year  of  his  late  Majesty  George  the  Fourth,  intituled  '  An  t'™'  !">"  'o  be 
Act  for  improving  the  Administration  of  Criminal  Justice  in  England  ''*'  ' 
and  Wales,'  it  was  enacted  that  all  sums  directed  to  be  paid  by  virtue  uie™sTi"nses'oT 
of  that  Act  in  respect  of  felonies  and  misdemeanours  therein  enumerated,  prosecutions  at 
committed  in  liberties,  franchises,  cities,  towns,  and  places  which  do  i''£^'i?^' 
not  contribute  to  the  payment  of  any  county  rate,  should  be  paid  as  c.  64.°'      ' 
therein  is   directed:  be  it  therefore   enacted,  that  all  sums  directed 
to  be  paid  by  virtue   of  the  last  recited  Act  in  respect  to  felonies 
and  such  misdemeanours  as  aforesaid,  committed  or  supposed  to  have 
been  committed  in  any  borough  in  which  a  separate  court  of  quarter 
sessions  of  the  peace  shall  be  holden,  shall  be  paid  out  of  the  borough 
fund  of  such  borough,  anything  in  the  said  Act  contained  notwithstand- 
ing ;  and  the  order  of  court  shall  in  every  such  case  be  directed  to  the 
treasurer  of  such  borough  instead  of  the  treasurer  of  the  county." 

Sect.  114.  "The  treasurer  of  every  county  in  England  and  Wales  Treasurera  of 
shall  keep  an  account  of  all  costs  arising  out  of  the  prosecution,  main-  °°"^j^„^?  ''/^P 
tenance,  and  punishment,  conveyance  and  transport  of  all  offenders  expenses  of 
committed  for  trial  to  the  assizes  in  such  county  from  any  borough  in  prosecution  of 
which  a  separate  court  of  quarter  sessions  of  the  peace  shall  be  holden  ;  "^^J  bmoughs''^ 
and  the  treasurer  of  every  such  county  shall,  not  more  than  twice  in  for  trial  at  tlie 
every  year,  send  a  copy  of  the  said  account  to  the  council  of  each  of  the  ^™^'  ™^  ™^^ 
said  boroughs,  and  shall  make  an  order  for  payment  of  the  same  on  the  payment  thereof^ 
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council  of  such  borough  ;  and  the  council  of  every  such  borough  shall 
forthwith  order  the  same,  with  all  reasonable  charges  of  making  and 
sending  such  account,  to  be  paid  to  the  treasurer  of  such  county  out  of 
the  borough  fund  ;  and  in  case  any  difference  shall  arise  concerning  the 
said  account,  it  shall  be  decided  by  the  arbitration  of  a  barrister  to  be 
named  as  is  provided  in  the  case  of  differences  with  respect  to  the  pay- 
ment of  monies  under  contracts  made  by  authority  of  an  Act  made  in 
the  5th  year  of  his  late  Majesty  King  George  the  Fourth,  intituled  '  An 
Act  for  amending  an  Act  of  the  last  Session  of  Parliament,  relatiug  to 
the  building,  repairing,  and  enlarging  of  certain  Gaols  and  Houses  of 
Correction,  and  for  procuring  Information  as  to  the  State  of  all  other 
Gaols  and  Houses  of  Correction  in  England  and  Wales  : '  provided  that 
nothing  herein  contained  shall  be  construed  to  alter  or  restrain  the 
powers  given  by  the  last-mentioned  Act  of  contracting  with  the  justices 
of  the  peace  having  authority  or  jurisdiction  in  and  over  any  gaol  or 
house  of  correction  of  the  county  wherein  or  where  such  borough  is 
situated,  or  whereto  it  is  adjacent,  for  the  conveyance,  support,  and 
maintenance  in  such  last-mentioned  gaol  or  house  of  correction  of 
prisoners  committed  thereto  from  such  borough,  save  only  that  all  such 
powers  shall,  after  the  1st  day  of  May,  1836,  be  vested  in  the  council  of 
such  borough  in  the  name  of  the  body  corporate  whose  council  they 
are,  and  in  none  other  ;  and  for  the  purpose  of  making  such  contracts  as 
aforesaid,  the  council  of  such  borough,  and  none  other,  shall  have 
power  to  make  the  orders  required  by  the  said  last-mentioned  Act  to 
be  made  by  the  justices  of  the  borough  at  the  borough  sessions."  (See 
"  Gaols,"  Vol.  li.)  _ 

Under  this  section,  the  treasurer  of  a  county  may  make  an  order 
upon  the  council  of  a  borough,  having  a  separate  court  of  quarter  ses- 
sions, for  the  costs  arising  out  of  the  punishment  and  maintenance  of 
offenders  committed  for  trial  to  the  county  assizes,  from  the  borough ; 
and  it  has  been  held,  that  this  clause  applied  to  prisoners  committed,  in 
the  first  instance,  to  the  borough  gaol  before  trial,  and  after  trial  at  the 
assizes,  committed  to  the  county  prison  in  execution  of  their  sentences  ;|i 
and  that  the  council  was  liable,  although  there  was  no  contract  in  force, 
under  5  Geo.  IV.,  o.  85,  between  the  county  and  borough  justices  for 
the  maintenance  of  such  prisoners : — Held,  also,  that  the  council  was 
liable,  not  only  for  the  expenses  of  food,  clothing,  and  punishment  of 
such  prisoners,  but  for  a  proportionate  share  of  the  general  expenses  of 
the  county  gaol.    {Reg.  v.  Johnson,  2  Per.  &  D.  610  ■,\0  A.  &  E.  740.) 

An  order  of  county  justices,  authorizing  a  contract  with  the  council 
of  a  borough  for  the  maintenance  of  borough  prisoners  in  the  county 
house  of  correction,  in  pursuance  of  the  provisions  of  this  declaration, 
is  an  order  made  under  the  5  Geo.  IV.,  c.  85,  though  the  town  council 
derive  their  power  of  contracting  from  this  Act ;  and,  therefore, 
sect.  132  does  prevent  the  removal  of  such  order  by  certioraH.  A 
borough,  though  chartered  by  the  Crown,  under  7  Will.  IV.  &  1  Vict, 
c.  78,  s.  49,  and  having  a  grant  of  quarter  sessions,  cannot  contract 
with  the  justices  of  the  next  county  or  division  for  the  maintenance  of 
borough  prisoners  in  their  house  of  correction,  under  this  section,  if  the 
borough  has  never  had  a  gaol  of  its  own.  (Beff.  v.  Lancashire,  (Justices), 
11  A.  <&  R  144.)  See  now,  however,  5  &  6  Vict.  c.  98  ;  and  as  to  the 
payment  of  the  expenses  of  borough  prisoners  in  county  gaol,  Reff.  v. 
Borough  of  Birmingham,  10  Q.  B.  116. 

By  the  5  &  6  Will.  IV.,  c.  76,  s.  115,  "In  every  case  in  which  it  shall 
have  been  made  to  appear  to  the  satisfaction  of  one  of  his  Majesty's 
principal  secretaries  of  state  that  there  is  in  any  borough  a  gaol  or 
house  of  correction  fit  for  the  confinement  of  prisoners,  the  council  of 
any  borough  shall  have  the  same  powers  of  contracting,  in  the  name  of 
the  body  corporate  whose  council  they  are,  with  ajiy  person  or  body 
corporate  having  the  government  or  ordering  of  such  last-mentioned 
gaol  or  house  of  correction,  in  like  manner  as  is  hereinbefore  enacted 
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concerning  contracts  with  justices  of  the  peace  having  authority  or  1  0.  Court  of 
jurisdiction  in  and  over  county  gaols  and  houses  of  correction ;  and  all        Quarter 
the  provisions  of  the  last-recited  Act  made  in  the  fifth  year  of  his  late       Sessions. 

Majesty  shall  extend,  or  as  nearly  as  may  be,  to  all  such  contracts  for   

the  conveyance  to  and  support  and  maintenance  of  offenders  in  such 
borough  gaol,  or  house  of  correction;  and  in  case  his  Majesty  shall 
have  granted  to  the  borough  in  -which  such  gaol  or  house  of  correction 
shall  be  situated  a  separate  court  of  quarter  sessions  of  the  peace,  such 
offenders  may  be  tried  and  sentenced  by  such  court  for  all  offences  of 
which  the  court  has  cognizance,  and  punished  accordingly;  and  all  the 
provisions  of  the  last-recited  Act  made  in  the  fifth  year  of  his  late  Majesty 
shall  extend  as  nearly  as  may  be  to  the  trial  and  punishment  of  such 
offenders,  and  to  all  acts  necessary  for  such  trial,  or  consequent  thereon. " 

By  the  6  &  7  Will.  IV.,  c.  105,  s.  1,  it  is  enacted,  "That  the  justices  County  justices 
of  the  peace  of  any  county,  riding,  parts  or  divisions  of  a  county,  shall  ".*[  contract 
have  the  same  powers  of  contracting  with  the  council  of  any  borough,  borou^hto  which 
town,  or  city  named  in  the  said  schedules  in  which  it  shall  have  been  there  is  a  gaol 
made  to  appear  to  the  satisfaction  of  one  of  his  Majesty's  principal  mitMoTcounty 
secretaries  of  state  that  there  is  a  gaol  or  house  of  correction  fit  for  the  prisoners  thereto, 
confinement  of   prisoners,  for  the   conveyance  to  and  support  and 
maintenance  in  such  gaol  or  house  of  correction  of  prisoners  committed 
thereto  by  any  justice  or  justices  of  such  county,  riding,  parts,  or 
divisions,  which  the  council  of  any  other  borough  have  with  respect  to 
prisoners  committed  to  such  gaol  or  house  of  correction  from  such  last- 
mentioned  borough ;  and  all  the  provisions  of  an  Act  made  in  the  fifth  5  Geo.  IV., 
year  of  his  late  Majesty,  intituled  '  An  Act  for  amending  an  Act  of  the  "•  '^' 
last  Session  of  Parliament  relating  to  the  building,  repairing,  and 
enlarging  of  certain  Gaols  and  Houses  of  Correction,  and  for  procuring 
information  as  to  the  state  of  all  other  Gaols  and  Houses  of  Correction 
in  England  and  Wales,'  shall  extend,  or  as  nearly  as  may  be,  to  all 
such  contracts;   and  in  case  his  Majesty  shall  have  granted  to  the 
borough,  town,  or  city  in  which  such  gaol  or  house  of  correction  shall 
be  situated  a  separate  court  of  quarter  sessions  of  the  peace,  such 
offenders  may  be  tried  and  sentenced  by  such  court  for  all  offences  of 
which  the  court  has  cognizance,  and  punished  accordingly.     And  all 
the  provisions  of  the  last-recited  Act  made  in  the  fifth  year  of  his  late 
Majesty  shall  extend  as  nearly  as  may  be  to  the  trial  and  pimishment 
of  such  offenders,  and  to  all  acts  necessary  for  such  trial,  or  consequent 
thereon."    (See  further  tit.  "  Gaols,"  Vol.  II,  and  12  &  13  Vict.  c.  82.) 

By  the  5  &  6  Will.  IV.,  c.  76,  s.  116,  "And  whereas,  by  an  Act  passed  Council  of  cor- 
in  the  fourth  year  of  his  late  Majesty  George  the  Fourth,  intituled  havea^eSe*" 
'An  Act  for  consolidating  and  a,mending  the  Laws  relating  to  the  build-  powers  under 
ing,  repairing,  and  regulating  of  certain  Gaols  and  Houses  of  Correction  ^^^  A9^  * 
in  England  and  Wales,'  it  was  provided,  that  certain  cities,  towns,  and  and  5  C(eo.''iv.' 
places  included  in  a  certain  schedule  (A.)  to  the  said  Act  annexed  o.  85,  as  justice's 
should  be  taken  to  be  within  the  provisions  of  the  same :  and  whereas  "t  their°session™ 
by  an  Act  passed  in  the  fifth  year  of  his  late  Majesty  George  the  in  counties. 
Fourth,  intituled  '  An  Act  for  amending  an  Act  of  the  last  Session  of 
Parliament  relating  to  the  building,  repairing,  and  enlai-ging  of  certain 
Gaols  and  Houses  of  Correction,  and  for  procuring  information  as  to 
the  state  of  ail  other  Gaols  and  Houses  of  Correction  in  England  and 
Wales,'  so  much  of  the  last-recited  Act  as  related  to  the  cities  of 
Canterbury,  Lichfield,  and  Lincoln,   was  repealed ;    be  it  therefore 
enacted,  that  the  council  of  every  borough  named  in  the  last-mentioned 
schedule  (A.),  (except  the  cities  of  Canterbury,  Lichfield,  and  Lincoln,) 
shall  have  within  their  borough  all  the  powers  (except  in  hearing  and 
determining  appeals  against  convictions,)  which  any  justices  of  the 
peace  assembled  at  their  general  or  quarter  sessions  in  any  county 
in  England  have  within  the  limits  of  their  commission  by  virtue  of 
the  'said  last-recited  Acts,  or  either  of  them,  or  as  near  thereto  as  the 
nature  of  the  case  will  admit ;  and  all  things  in  the  said  last-recited 
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Acts,  or  either  of  them,  provided  to  be  done  at  any  general  or  quarter 
sessions  of  the  peace,  slaall  be  done  at  some  quarterly  meeting  of  the 
council  of  such  borough." 

Ey  the  7  Will.  IV.  &  1  Vict.  c.  78.  s.  37,  councils  of  boroughs  are  to 
have  the  power  of  building,  &c.,  gaols,  conferred  on  justices  by  the 
4  Geo.  IV.,  c.  64,  5  Geo.  IV.,  c.  85,  and  5  &  6  "Will.  IV.,  c.  38.  And  by 
s.  38,  justices  of  the  city  or  borough  are  to  have  the  government  of  the 
gaols.     But  for  these  sections  in  full,  see  tit.  "  Oaols,"  Vol.  II. 

So  the  appointment  of  a  gaoler  is  a  thing  to  be  done  in  relation  to  the 
regulating  of  a  gaol,  under  4  Geo.  IV.,  c.  64,  at  a  quarter  sessions  of  the 
peace,  in  respect  of  the  prisons  within  the  jurisdiction  of  the  justices  in 
that  Act  mentioned,  and  is  therefore  conferred  on  the  justices  of  the 
borough,  and  not  in  the  town   council,  by  virtue  of  7  Will.  IV.  & 

1  Vict.  c.  78,  s.  38,  notwithstanding  s.  116  of  5  &  6  Will.  IV.  c.  76,  and 

2  &  3  Vict.  c.  56.  {Reg.  v.  Lancaster,  10  Q.  B.  962 ;  Eainmond  v.  Pear 
cock,  1  Exch.  41.) 

The  confirmation  by  the  council  of  an  order  made  by  justices  for  the 
payment  of  the  salary  of  a  gaoler  appointed  by  them  is  not  a  mere 
ministerial  act,  but  is  in  the  deliberate  discretion  of  the  council.  {Reg. 
V.  Mayor  of  York,  I  E.  &  B.  588.) 

By  "the  5  &  6  WUl.  IV.,  c.  76,  s.  117,  "The  treasurer  of  every  county 
in  England  and  Wales  shall  keep  an  account  of  all  sums  of  money 
received  in  aid  or  on  account  of  the  county  rate,  and  of  the  sum  of 
money  expended  out  of  the  county  rate  for  other  purposes  than  the 
costs  arising  out  of  the  prosecution,  maintenance,  and  punishment,  con- 
veyance, and  transport  of  offenders  committed  for  trial  in  such  county, 
and  in  the  case  of  boroughs  having  a  separate  court  of  quarter  sessions 
of  the  peace  other  than  out  of  coroners'  inquests,  and  shall,  not  more 
than  twice  in  every  year,  send  a  copy  of  the  said  account  to  the  council 
of  every  borough  situate  within  such  county  in  which  a  separate  court 
of  quarter  sessions  of  the  peace  shall  be  holden,  and  which,  before  the 
passing  of  the  said  Act,  intituled  'An  Act  to  settle  and  describe  the 
Divisions  of  Counties  and  the  Limits  of  Cities  and  Boroughs  in  England 
and  Wales,  so  far  as  respects  the  Election  of  Members  to  serve  in 
Parliament,'  was  chargeable  with  or  liable  to  contribute  in  whole  or  in 
part  to  the  county  rate  of  such  county,  and  shall  make  an  order  on  the 
council  of  every  such  borough  for  the  payment  of  such  proportion  of 
such  sum  as  would  have  been  chargeable,  after  deducting  all  sums  of 
money  received  in  aid  of  the  county  rate  as  aforesaid,  if  this  Act  had 
not  passed,  upon  such  borough  as  the  same  shall  be  bounded  according 
to  the  provisions  of  this  Act;  and  the  council  of  such  borough  shall 
forthwith  order  the  same,  with  all  reasonable  charges  of  making  and 
sending  the  said  account,  to  be  paid  to  the  treasurer  of  such  county  out 
of  the  borough  fund ;  provided  that  in  case  any  difference  shall  arise 
concerning  the  last-mentioned  account,  it  shall  be  decided  by  the  arbi- 
tration of  a  barrister  to  be  named  as  is  provided  in  the  case  of  differences 
with  respect  to  the  payment  of  monies  under  contracts  made  by  autho- 
rity of  the  said  Act  made  in  the  fifth  year  of  his  late  Majesty  King 
George  the  Fourth,  intituled  '  An  Act  for  amending  an  Act  of  the  last 
Session  of  Parliament  relating  to  the  building,  repairing,  and  enlarging 
of  certain  Gaols  and  Houses  of  Correction,  and  for  procuring  informa- 
tion as  to  the  state  of  all  other  Gaols  and  Houses  of  Correction  in 
England  and  Wales.' " 

Where  the  county  of  Warwick  purchased  Coventry  gaol  and  court- 
house, the  borough  of  Birmingham  was  held  liable  to  contribute  to  a 
county  rate  made  to  raise  the  purchase-money,  as  being  a  rate  made  for 
other  purposes  than  the  costs  arising  out  of  the  prosecution,  main- 
tenance, and  ptinishment,  conveyance,  and  transport  of  offenders  com- 
mitted for  trial  in  such  county.  {Reg.  v.  Borouyh  of  Birmingham,  10  \ 
Q.  B.  116!)  So  the  borough  has  also  to  contribute  to  the  expenses  of 
tiie  conveyance  of  prisoners  committed  from  the  borough  upon  summary 
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convictions  for  offences  committed  within  the  borough,  and  of  pay-    10.  Court  of 
ments  to  assistants  in  the  courts  of  assizes  and  sessions,  and  of  county        Quarter 
lock-np  houses,   and    the   expenses  of   holding  the   county  sessions.       Sessions. 

{Treasurer  of  the  County  of  Kent  v.  Council  of  Borough  of  Gravesend,  24 

L.  J.  M.  C.  141.) 

A  borough,  incorporated  by  charter  which  contained  a  non-intro- 
mittaut  clause,  does  not  become  chargeable  with  or  liable  to  contribute 
to  the  repair  of  a  bridge  situate  in  a  district  taken  out  of  the  county 
and  added  to  the  borough  under  the  Boundary  Act,  2  &  3  Will.  IV., 
c.  64.     (Beg.  v.  Inhabitants  of  New  Sarum,  7  Q.  B.  941.) 

By  5  &  6  Will.  IV.,  c.  76,  s.  121,  "  Every  person,  being  a  burgess  of  any  Who  to  be  jmors. 
borough  wherein  there  shall  be  a  separate  court  of  sessions  of  the  peace, 
or  a  court  of  record  for  the  trial  of  civil  actions,  (vmless  he  shall  be  exempt 
or  disqualified  otherwise  than  in  respect  of  propertyfrom  serving  on  juries 
by  virtue  of  an  Act  passed  in  the  sixth  year  of  the  reign  of  King  George 
the  Fourth  intituled  'An  Act  for  consolidating  and  amending  the  Laws  6  "eo.  iv., 
relative  to  Jurors  and  Juries,')  shall  be  qualified  and  liable  to  serve  on  '''  ^^' 
grand  juries  in  such  borough,  and  also  upon  juries  for  the  trial  of  all 
issues  joined  in  any  court  of  quarter  sessions  of  the  peace,  and  in  any 
court  of  record  for  the  trial  of  civil  actions  triable  within  the  borough 
of  which  such  person  shall  be  a  burgess,  and  the  clerk  of  the  peace  juro™,™"".^" 
of  every  such  borough  shall  give  public  notice  of  the  time  and  place  of 
holding  evei-y  such  quarter  sessions  of  the  peace,  ten  days  at  the  least 
before  the  holding  thereof,  and  shall,  seven  days  at  the  least  before  the 
holding  thereof,  cause  to  be  summoned  a  sufScient  number  of  persons, 
being  qualified  and  liable  as  aforesaid,  to  serve  as  grand  jurors  at  such 
sessions;  and  the  clerk  of  the  peace  and  registrar  of  the  court  of  record 
respectively  shall  also  cause  to  be  summoned  not  less  than  thirty-six 
nor  more  than  sixty  persons  so  qualified  and  liable  as  aforesaid  to  serve 
as  jurors  at  every  such  sessions,  and  at  the  holding  of  every  such  court 
of  record  for  the  trial  of  causes,  in  case  there  shall  be  any  cause  then  to 
be  tried ;  and  such  summons  shall  be  made  by  showing  to  the  person 
to  be  summoned,  or,  in  case  he  shall  be  absent  from  the  usual  place  of 
his  abode,  by  leaving  with  some  person  therein  inhabiting,  notice  under 
the  hand  of  such  clerk  of  the  peace  or  registrar  respectively  containing 
the  substance  of  such  summons ;  and  such  clerk  of  the  peace  shall  make 
out  a  list  of  the  names  of  such  persons  so  summoned  as  grand  jurors, 
and  the  clerk  of  the  peace  and  registrar  respectively  shall  also  make  out 
a  panel  of  such  persons  so  summoned  other  than  grand  jurors,  and  such 
list  and  panel  shall  respectively  contain  therein  the  Christian  names 
and  surnames,  places  of  abode,  and  descriptions  of  the  several  persons 
therein  named ;  and  if  any  person,  having  been  duly  summoned  to  at-  rme  on  jurors 
tend  on  any  jury,  shall  not  attend  in  pursuance  of  such  summons,  or,  *'"''  non-attend- 
being  thrice  called,  shall  not  answer  to  his  name,  or  after  his  appear-  *""*■ 
ance  wilfully  withdraw  himself  from  the  presence  of  the  court,  the 
court  shall  impose  such  fine  upon  every  person  so  making  default 
(unless  some  reasonable  excuse  shall  be  proved  to  the  satisfaction  of  the 
court)  as  the  court  shall  think  meet ;  and  if  any  person  on  whom  such 
fine  shall  be  imposed  shall  refuse  to  pay  the  same  to  the  person  who 
shall  be  authorized  by  the  court  to  receive  the  same,  it  shall  be  lawful 
for  the  court,  then  or  at  its  next  sitting,  by  order  of  the  court,  signed  by 
the  clerk  of  the  peace  or  registrar  respectively,  to  cause  to  be  levied,  by 
distress  and  sale  of  the  goods  of  the  person  on  whom  such  fine  shall 
have  been  imposed,  every  such  fine,  and  the  reasonable  charges  of  such 
distress  and  sale  ;  and  every  fine  so  received  shall  be  paid  to  the  trea- 
surer of  the  borough,  to  be  by  him  carried  to  the  account  of  the  borough 
fund  hereinbefore  mentioned:  provided  nevertheless,  that  no  person 
shall  be  summoned  to  serve  as  a  juror  at  such  sessions  or  court  of 
record  oftener  than  once  in  one  year." 

By  7  Will  IV.  and  1  Vict.  c.  78,  s.  36,  "Nothing  in  the  above  section 
contained  shall  prevent  or  excuse  any  person  qualified  and  liable  to  serves 
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on  any  such  jury  from  being  summoned  a  second  time  in  one  yeai',  in 
case  every  person  qualified  and  liable  so  to  serve  shall  have  been  sum- 
moned once  during  that  year."  (See  further,  tit.  '^Jurors,''  post,  Vol.  III.) 

By  5  &  6  Will.  IV.,  c.  76,  a.  122, "  After  the  passing  of  this  Act  every 
member  of  the  council  for  the  time  being  of  every  borough,  and  every 
justice  assigned  to  keep  the  peace  therein,  and  the  treasurer  and  town 
clerk  for  the  time  being  of  every  such  borough,  shall  be  exempt  and 
disqualified  from  serving  on  any  jui'y  summoned  within  such  borough 
respectively,  and  exempt  from  serving  on  any  jury  summoned  to  serve 
in  the  county  wherein  such  borough  is  situate  ;  and  all  burgesses  of 
every  borough  in  and  for  which  a  separate  court  of  quarter  sessions  of 
the  peace  shall  be  hoi  den,  shall  be  exempt  from  serving  on  any  jury 
summoned  for  the  trial  .of  issues  joined  in  any  court  of  general  or 
quarter  sessions  of  the  peace,  in  the  comity  wherein  such  borough  is 
situate." 

By  16  &  17  Vict.  c.  79,  s.  6,  "  So  much  of  5  &  6  Will.  IV.,  c.  76,  as 
exempts  or  disqualifies  members  of  the  council  for  the  time  being  of 
eveiy  borough  in  and  for  which  a  separate  court  of  quarter  sessions  of 
the  peace  is  holden,  from  serving  on  the  grand  jury  at  the  quarter 
sessions  held  in  and  for  such  borough,  is  repealed  so  far  as  respects 
every  borough  which  shall  not  contain  twelve  thousand  inhabitants 
according  to  the  last  census." 

By  5  &  6  Will.  IV.,  c.  76,  s.  123,  "After  the  passing  of  this  Act  no 
person  in  any  borough  shall  continue  tci  be  exempt  from  serving  on 
juries  in  any  of  the  King's  courts  of  record  at  Westminster,  or  in  the 
superior  courts,  civil  or  criminal,  of  the  counties  palatine  of  Lancaster 
and  Durham,  or  in  any  court  of  assize,  nisi  prius,  oyer  and  terminer, 
gaol  delivery,  or  sessions  of  the  peace,  or  in  any  other  of  the  King's 
courts,  by  virtue  of  any  writ,  grant,  charter,  prescription,  or  otherwise ; 
and  so  much  of  an  Act  made  in  the  sixth  year  of  the  reign  of  his  late 
Majesty  King  George  the  Tourth,  intituled  'An  Act  for  consolidating 
and  amending  the  Laws  relative  to  Jui-ors,'  as  provides  that  all  persons 
in  any  borough  exempt  from  serving  upon  juries  in  any  of  the  courts 
aforesaid,  by  virtue  of  any  prescription,  charter,  grant,  or  writ,  shall 
continue  to  have  and  enjoy  such  exemption  in  as  ample  a  manner  as 
before  the  passing  of  that  Act,  and  shall  not  be  inserted  in  the  lists 
thereafter  mentioned,  shall  be  and  the  same  is  hereby  repealed." 


Fee&  payable  to 
the  clerk  of  the 
peace,  clerk  to 
the  magistrates, 
and  registrar, 
and  officers  of 
the  court  of 
record. 


XI.  Uemunetatton  of  llabj  (©fKcwg. 

By  5  &  6  Will.  IV.,  c.  76,  s.  124,  "  The  council  of  every  borough  shall 
and  they  are  hereby  required,  within  sis  calendar  months  next  after  their 
election,  to  make  and  settle  a  table  of  the  fees  which  shall  be  taken  by 
the  clerk  of  the  peace  in  those  boroughs  in  which  a  separate  court  of 
quarter  sessions  of  the  peace  shall  be  holden,  and  in  those  boroughs  to 
which  a  commission  of  the  peace  shall  have  been  granted,  a  table  of  the 
fees  to  be  taken  by  the  clerk  to  the  justices,  and  in  those  boroughs 
in  which  there  shall  be  a  court  of  record,  a  table  of  the  fees  to  be 
taken  by  the  registrar  and  officers  of  such  coiirt ;  and  such  table  of 
fees  shall  be  submitted  to  one  of  his  Majesty's  principal  secretaries  of 
state  ;  and  when  such  tables  of  fees  shall  be  confirmed  and  allowed  by 
such  secretary  of  state,  either  as  such  table  shall  have  been  submitted 
to  him,  or  with  such  alterations,  additions,  or  abatements  as  he  shall 
think  proper,  the  fees  therein  mentioned  may  thenceforth  be  lawfully 
taken  by  the  person  therein  named  to  be  entitled  thereunto ;  and  it 
shall  be  lawful  for  the  council  of  such  borough  from  time  to  time,  as 
occasion  may  require,  to  make  new  tables  of  fees  to  be  taken  instead  oif 
the  fees  contained  in  the  tables  which  shall  have  been  made  as  afore- 
said, which  new  table  shall  be  confirmed  and  allowed  in  the  manner 
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hereinbefore  mentioned,  otlierwise  the  same  shall  be  of  no  validity  ; 
and  that  until  tables  of  the  fees  so  to  be  taken  in  any  such  borough 
shall  have  been  made  and  confirmed  as  aforesaid,  it  shall  be  lawful  for 
such  clerk  of  the  peace  at  the  quarter  sessions  for  any  such  borough, 
and  such  clerk  to  the  justices,  to  take  the  fees  authorized  by  the  table 
for  the  time  being  to  be  taken  by  the  clerk  of  the  peace  at  the  quarter 
sessions  and  clerk  to  the  justices  respectively  for  the  county  within  or 
adjoining  to  which  such  borough  is  situated,  and  for  the  registrar  and 
officers  of  such  court  of  record  to  take  the  fees  usually  taken  by  them 
before  the  passing  of  this  Act." 

Sect.  125.  "  The  town  clerk  of  every  borough  shall  cause  a  true  copy 
of  the  tables  of  fees  in  force  for  the  time  being  to  be  hung  up  in  a  con- 
spicuous part  of  the  room  in  which  the  business  of  his  office  is  trans- 
acted, and  also  in  the  room  wherein  the  justices  of  the  peace  of  such 
borough  shall  sit  for  transacting  their  business,  and  also  in  the  room 
wherein  the  court  of  quarter  sessions  of  the  peace  for  the  borough  shall 
be  held,  and  also  in  the  court  of  record  of  the  said  borough." 

Now  as  to  the  payment  of  the  clerks  to  the  justices  in  boroughs 
by  salary  instead  of  fee,  see  14  &  15  Vict.  c.  55,  s.  9,  ante,  tit.  "  Clerh  of 
the  Peace,"  p.  774. 
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XII.  application  of  ^3enalties. 

By  5  &  6  Will.  IV.,  c.  76,  s.  126,  "When  by  any  Act  any  penalties  or 
forfeitures  are  or  shall  hereafter  be  made  recoverable  in  a  summary 
manner  before  any  justice  or  justices  of  the  peace,  and  by  such  Act  re- 
spectively the  same  are  or  shall  be  limited  and  made  payable  to  his 
Majesty,  or  to  any  body  corporate,  or  to  any  person  whomsoever,  save 
and  except  the  informer,  who  shall  sue  for  the  same,-  or  any  party 
aggrieved,  in  every  such  case  the  same,  if  recovered  and  adjudged 
before  any  justice  of  any  borough  in  which  a  separate  court  of  quarter 
sessions  of  the  peace  shall  be  holden  as  aforesaid,  shall,  notwithstanding 
anything  in  such  Act  respectively  contained,  be  recovered  for  and  ad- 
judged to  be  paid  to  the  treasurer  of  such  borough  for  the  time  being, 
to  the  credit  and  on  account  of  the  borough  fund  of  such  borough ;  and 
no  such  penalty  or  forfeiture,  or  share  of  such  penalty  or  forfeiture, 
shall  in  any  case  be  recovered  by  or  adjudged  to  be  paid  to  any  other 
person  than  the  said  treasurer,  unless  such  person  be  the  informer  or 
the  party  aggrieved  :  provided  always,  that  nothing  herein  contained 
shall  extend  to  any  penalties  or  forfeitures  recovered  under  any  Act 
relating  to  the  customs,  excise,  and  post-office,  or  to  trade  or  navigation, 
or  any  branch  of  his  Majesty's  revenue." 

The  Merchant  Seamen's  Act  (7  &  8  Vict.  c.  112)  has  been  held  to  be 
an  Act  relating  to  trade  or  navigation  within  the  above  proviso,  and 
therefore  the  Merchant  Seamen's  Society,  and  not  the  borough  fund, 
were  entitled  to  penalties  recovered  under  it.  {Merchant  Seamen's 
Society  v.  Mayor,  Sc,  of  Liverpool,  4  Uxch.  180.) 


XIII.  ^tocetture  as  to  ©fences  i^unistafilf  i>B  Summarg 
(Eonbiction. 

By  5  &  6  Will.  IV.,  c.  76,  s.  127,  "And  for  the  more  effectual  prose-  Limitation  of 
cution  of  offences  punishable  upon  summary  conviction  by  virtue  of  time  for  prosecu- 
this  Act,  be  it  enacted,  that  the  prosecution  for  every  such  offence  shall   puniSiabie  on  ^ 
be  commenced  within  three '  calendar  months  after  the  commission  of  summary  oonvic- 
the  offence,  and  not  otherwise ;  and  that  where  any  person  shall  be   *""'• 
charged  on  the  oath  of  a  credible  witness  with  any  such  offence  before 
a  justice  of  the  peace,  the  justice  may  summon  the  party  charged  to 
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Power  to  summon 
^vltuesses. 


Penalty  for 
disobedience  of 
summons,  &c. 


No  witness  or 
justice  to  be 
incompetent  on 
tlie  ground  of 
rateability. 


Payment  of 
penalties ; 


may  be  levied  by 
distress ; 


oroflFender 
imprisoned. 


Form  of  convio- 
tiou.  («} 


appear  tefore  any  two  justices  of  the  peace  acting  in  and  for  the 
borough  in  -which  such  offence  shall  have  been  committed,  at  a  time 
and  place  to  be  named  in  such  summons  ;  and  if  such  party  shall  not 
appear  accordingly,  the  justices  of  the  peace  then  and  there  present 
(upon  proof  of  the  due  service  of  the  summons  by  delivering  a  copy 
thereof  to  the  party,  or  by  delivering  such  copy  at  the  party's  usual 
place  of  abode  to  some  inmate  thereat,  and  explaining  the  purport 
thereof  to  such  inmate)  may  either  proceed  to  hear  and  determine  the 
case  in  the  absence  of  the  party,  or  may  issue  their  warrant  for  appre- 
hending and  bringing  such  party  before  them,  as  they  shall  think 
proper." 

Sect.  128.  "  It  shall  be  lawful  for  any  justice  of  the  peace  acting  in 
and  for  any  borough  to  issue  his  summons  requiring  any  person  to 
appear  before  any  such  justices  of  the.  peace  for  the  purpose  of  giving 
evidence  touching  any  offence  against  this  Act ;  and  if  any  person  so 
summoned  shall  neglect  or  refuse  to  appear  at  the  time  and  place  ap- 
pointed by  such  summons,  and  no  reasonable  excuse  for  his  absence 
shall  be  proved  before  the  justices  of  the  peace  then  and  there  present, 
or  if  any  person  appearing  in  obedience  to  such  summons  shall  refuse 
to  be  examined  on  oath  touching  any  such  offence  by  the  justices  then 
and  there  present,  every  person  so  offending  shall,  on  conviction 
thereof  before  the  said  justices,  or  any  other  justices  of  the  peace, 
forfeit  and  pay  such  sum  of  money  not  exceeding  five  pounds  as  to  the 
convicting  justices  shall  seem  meet ;  and  no  person,  although  liable  to 
the  rate  contributing  to  the  boroiigh  fund  of  any  borough,  shall  be 
deemed  an  incompetent  witness  in  proof  of  any  offence  against  this 
Act  by  reason  of  any  penalty  or  forfeiture  for  such  offence  being  applic- 
able to  the  use  of  such  borough  fund  ;  and  no  justice  of  the  peace  shall 
be  disabled  from  acting  in  the  execution  of  this  Act  by .  reason  of 
his  being  liable  to  the  rate  contributing  to  the  borough  fund  of  any 
borough." 

Sect.  129.  "  The  justices  of  the  peace  by  whom  any  person  shall  be 
summarily  convicted  and  adjudged  to  pay  any  sum  of  money  for  any 
offence  against  this  Act  may  adjudge  that  such  person  shall  pay  the 
same  either  immediately  or  within  such  period  as  the  said  justices  shall 
think  fit ;  and  in  case  such  sum  of  money  shall  not  be  paid  at  the  time 
so  appointed,  the  same  shall  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  the  offender,  with  the  reasonable  charges  of  such  dis- 
tress ;  and  for  want  of  sufficient  distress  such  offender  shall  be  im- 
prisoned, with  or  without  hard  labour,  in  the  common  gaol  or  house  of 
correction,  as  to  the  convicting  justices  shall  seem  meet,  for  any  term 
not  exceeding  one  calendar  month  where  the  sum  to  be  paid  shall  not 
exceed  five  pounds,  and  for  any  term  not  exceeding  two  calendar 
months  in  any  other  case,  the  imprisonment  to  cease  in  each  of  the  cases 
aforesaid  upon  payment  of  the  sum  due." 

Sect  130.  "  The  justices  of  the  peace  before  whom  any  person  shall 
be  summarily  convicted  of  any  offence  against  this  Act  may  cause 
the  conviction  to  be  drawn  up  in  the  following  form  of  words,  or  in 
any  other  words  to  the  like  effect,  as  the  case  may  require ;  (that  is  to 
say), 

?  BE  it  remembered,  that  on  the  day  of  ,  in  (lie  year  of 

'  to  wit,     3  our  Lord  ,  in  the  borough  of  ,  in  the  county  of  , 

A.  O.is  convicted  before  us,  j.  P.  and  J.  J.  P.,  two  of  his  Majesty's  justices  of 
the  peace  for  the  said  county,  [or  "  borough  "  or  otherwise,  as  the  case  may  be], 
for  that  the  said  A.  0.  did  [here  specify  the  offence,  and  the  time  and  place 
when  and  where  the  same  waa  committed,  as  the  case  may  be]  ;  and  we  do  ad- 
judge that  the  said  A.  0.  shall  for  the  said  offence  forfeit  the  sum  of  ,  and 
ahcJl  pay  the  tame  im/mediately  [or  "  shall  pay  the  same  on  or  before  the 


(a)  See  in  general,  tit.  "  Conviction,"  ante. 


B.  XIII.] 


(EotporationS  (Municipal). 


day  of  ,"]  to  ,  tlie  treasurer  for  the  said  borough,  to  he  hy  him, 

applied  according  to'  the  directions  of  the  statute  in  that  case  made  and  provided. 
Qiven  under  our  hands  the  day  and  year  first  above  mentioned.' " 

Sect.  131.  "Any  person  who  shall  think  himself  aggrieved  by  any 
summary  conviction  in  pursuance  of  this  Act  may  appeal  to  the  next 
court  of  general  or  quarter  sessions  of  the  peace  to  be  holden  not  less 
than  twelve  days  after  such  conviction  for  the  county  or  for  the  borough 
wherein  the  cause  of  complaint  shall  have  arisen,  provided  that  such 
person  shall  give  to  the  complainant  a  notice  in  writing  of  such  appeal, 
and  of  the  cause  and  matter  thereof,  within  three  days  after  such  con- 
viction, and  seven  clear  days  at  the  least  before  such  sessions,  and  shall 
also  either  remain  in  c\istody  until  the  sessions,  or  enter  into  a  recogni- 
zance, with  a  sufficient  surety,  before  a  justice  of  the  peace,  within  such 
three  days,  or  at  any  timfe  during  his  custody,  on  giving  to  the  com- 
plainant three  days'  notice  in  writing  of  his  intention  so  to  do,  and  of 
the  name,  description,  and  place  of  abode  of  his  proposed  surety,  con- 
ditioned personally  to  appear  at  the  said  sessions,  and  to  try  such 
appeal,  and  to  abide  the  judgment  of  the  court  thereupon,  and  to  pay 
such  costs  as  shall  be  by  the  court  awarded;  and  upon  such  notice  being 
given  and  such  recognizance  entered  into  the  justice  before  whom  the 
same  shall  be  entered  into  shall  liberate  such  person  if  in  custody ;  and 
the  court  at  such  sessions  shall  hear  and  determine  the  matter  of  the 
appeal,  and  shall  make  such  order  therein,  with  or  without  costs  to 
either  party,  as  to  the  court  shall  seem  meet,  and  in.  case  of  the  dis- 
missal of  the  appeal  or  the  affirmance  of  the  conviction,  shall  order  and 
adjudge  the  offender  to  be  dealt  with  and  punished  according  to  the 
conviction,  and  to  pay  such  costs  as  shall  be  awarded,  and  shall,  if 
necessary,  issue  process  for  enforcing  such  judgment." 

Sect.  132.  "  No  conviction,  order,  warrant,  or  other  matter  made  or 
purporting  to  be  made  by  virtue  of  this  Act  shall  be  quashed  for  want 
of  form,  or  be  removed  by  certiorari  or  otherwise  into  any  of  his 
Majesty's  courts  of  record  at  Westminster ;  and  no  warrant  of  commit- 
ment shall  be  held  void  by  reason  of  any  defect  therein,  provided  that 
it  be  therein  alleged  that  it  is  founded  on  a  conviction,  and  there  be  a 
good  and  valid  conviction  to  sustain  the  same  ;  and  where  any  distress 
shall  be  made  for  levying  any  money  by  virtue  of  this  Act,  the  distress 
itself  shall  not  be  deemed  unlawful,  nor  the  pai'ty  making  the  same  be 
deemed  a  trespasser,  on  account  of  any  defect  or  want  of  form  in  the 
summons,  conviction,  warrant  of  distress,  or  other  proceedings  relating 
thereto,  nor  shall  the  party  distraining  be  deemed  a  trespasser  ab  initio 
on  account  of  any  irregularity  afterwards  committed  by  him,  but  the 
person  aggrieved  by  such  irregularity  may  recover  full  satisfaction  for 
the  special  damage,  if  any,  in  an  action  upon  the  case." 

Sect.  133.  "  And  for  the  protection  of  persons  acting  in  the  execution 
of  this  Act,  be  it  enacted,  that  all  actions  and  prosecutions  to  be  com- 
menced against  any  person  for  any  thing  done  in  pursuance  of  this  Act 
shall  be  laid  and  tried  in  the  county  where  the  fact  was  committed, 
and  shall  be  commenced  within  six  calendar  months  after  the  fact  com- 
mitted, and  not  otherwise ;  and  notice  in  writing  of  such  action,  and  of 
the  cause  thereof,  shall  be  given  to  the  defendant  one  calendar  month 
at  least  before  the  commencement  of  the  action  ;  and  in  any  such  action 
the  defendant  may  plead  the  general  issue,  and  give  this  Act  and  the 
special  matter  in  evidence  at  any  trial  to  be  had  thereupon ;  and  no 
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(a)"  See  in  general,  iit."  Appeal," 
ante. 

{b\  See  ante,  "  Certiorari,"  Beg.  v. 
Rippon,  (Justices),  1  A.  &  E.  417,  and 
Reg.  T.  Lancashire,  ^Justices),  11  A. 
4-  E.  144,  and  7  Will.  IV.  &  1  Vict. 


u.  78,  s.  44. 

(c)  See  "  Conviction,"  ante. 

{d)  As  to  clauses  of  this  descrip- 
tion, see  tit.  "  Conviction,"  ante,  "  Jus- 
tices," Vol.  III. 


1312 

13.  Offences 
Punishable 

by  Summary 
Conviction. 

Tender  of 
amends,  &c. 

CoBta, 


CTOtporatiOttS  {Municipal). 


[S. 


XIII. 


As  to  costs. 


Jurisdiction  of 
tlje' cinque  ports 
preserved,  (a) 


plaintiff  shall  recover  in  any  such  action  if  tender  of  sufficient  amends 
shall  have  been  made  before  such  action  brought,  or  if  a  sufficient  sum 
of  money  shall  have  been  paid  into  court  after  such  action  brought  by 
or  on  behalf  of  the  defendant ;  and  if  a  verdict  shall  pass  for  the  de- 
fendant, or  the  plaintiff  shall  become  nonsuit,  or  discontinue  any  such 
action  after  issue  joined,  or  if  upon  denlurrer  or  otherwise  judgment 
shall  be  given  against  the  plaintiif,  the  defendant  shall  recover  his  full 
costs  as  between  attorney  and  client,  and  have  the  like  remedy  for  the 
same  as  any  defendant  hath  by  law  in  other  cases." 

An  action  against  an  overseer  under  s.  48,  for  not  signing  a  burgess 
list,  is  not  within  this  section,  and  notice  of  action  need  not  be  given. 
{B.  V.  Burrell,  12  A.  <Sa  E.  460.) 

An  action  of  replevin  to  recover  goods  taken  under  a  distress  for  a 
borough  rate  brought  to  try  the  validity  of  the  rate  is  within  the  133rd 
section,  so  as  after  verdict  for  the  defendant  to  entitle  him  to  costs  as 
between  attorney  and  client.  {Jones  v.  Johnson,  6  Exeh.  133.)  Non 
cepit  in  replevin  is  the  general  issue,  so  that  under  that  plea  the  de- 
fendant may  give  this  Act  and  the  special  matter  in  evidence.  {Mellor 
V.  Heather,  1  X  <&  B.  619.) 

The  act  done  must  be  laid  in  the  indictment  to  have  taken  place  in 
the  county  where  the  indictment  was  tried,  and  it  is  not  sufficient  that 
the  trial  in  fact  took  place  in  the  county  where  the  act  was  done,  unless 
the  fact  is  also  so  laid.    (Reg.  v.  Mitchell,  2  Q.  B.  636.) 

As  to  costs,  however,  see  now  5  &  6  Vict.  c.  97,  s.  2,  whereby  any 
clause  giving  any  other  than  the  usual  costs  between  party  and  party 
is  repealed,  and  instead  of  such  costs,  the  party  is  to  receive  such  full 
and  reasonable  indemnity  as  to  all  costs,  &c.,  as  shall  be  taxed  by  the 
proper  officer. 

By  the  5  &  6  Will.  IV.,  c.  76,  s.  134,  "  The  courts  of  quarter  sessions 
of  the  peace  of  the  towns  and  ports  of  Hastings,  Sandwich,  Dovor,  and 
Hythe,  and  of  the  ancient  town  of  Eye,  or  of  such  of  the  said  towns  and 
ports  and  ancient  town  to  which  his  Majesty  shall  grant  a  separate 
court  of  quarter  sessions  of  the  peace,  shall  have  jurisdiction  over 
offences  and  matters  committed,  arising,  and  happening  as  well  within 
the  boundaries  of  such  towns  and  ports  and  ancient  town  respectively 
as  within  the  ancient  members  and  liberties  not  being  corporate  of  the 
same  respectively,  and  also  within  the  towns  named  in  the  schedule  to 
this  Act  which  are  ancient  corporate  members  and  liberties  of  the  said 
towns  and  ports  and  ancient  town  respectively,  and  to  which  his 
Majesty  shall  not  grant  a  separate  court  of  quarter  sessions  of  the 
peace  ;  and  also  any  or  either  of  the  said  towns  and  ports  of  Hastings, 
Sandwich,  Dovor,  and  Hythe,  and  ancient  town  of  Bye,  to  which  his 
Majesty  shall  not  grant  a  separate  court  of  quarter  sessions  of  the 
peace,  and  their  or  its  members  and  liberties,  shall  for  all  purposes  re- 
lating to  the  jurisdiction  of  courts  of  quarter  sessions  of  the  peace  be 
respectively  within  the  jurisdiction  of  the  courts  of  quarter  sessions  of 
the  peace  of  the  nearest  other  of  the  said  towns  and  ports  or  ancient 
town  to  which  his  Majesty  shall  grant  a  separate  court  of  quarter 
sessions  of  the  peace ;  and  the  recorders,clerks  of  the  peace,  and  coroners 
of  the  said  towns  and  ports  and  ancient  town  respectively,  or  of  such 
of  them  to  which  his  Majesty  shall  grant  a  separate  court  of  quarter 
sessions  of  the  peace  respectively,  shall  and  may  have  and  exercise  the 
same  jurisdiction,  powers,  and  authorities  within  all  places  within  or 
subject  to  the  jurisdiction  of  such  courts  respectively,  as  within  the 
said  towns  and  ports  and  ancient  town  respectively  of  which  they  are 
or  may  be  appointed  recorders,  clerks  of  the  peace,  or  coroners." 


(a)  See  the  rcceal  in  cart  of  these  provisions  iu  the  6  &  7  Will.  IV.,  c.  105, 
ss.  10,  11. 


XIV.] 


fflOtpOtationS  {Mimidpat), 


Sect.  135.  "The  justices  of  the  peace  of  the  towns  and  ports  of 
Hastings,  Sandwich,  Dovor,  and  Hythe,  and  of  the  ancient  town 
of  Eye,  or  of  such  of  the  said  towns  and  ports  and  ancient  town 
as  shall  have  justices  of  the  peace  assigned  to  them  by  virtue  of  this 
Act,  shall  and  may  have  and  exercise  the  same  jurisdiction,  powers, 
and  authorities  over  offences  and  matters  committed,  arising  and  hap- 
pening within  the  ancient  members  and  liberties  not  being  corporate 
of  such  towns  and  ports  and  ancient  town  respectively,  as  such  justices 
shall  and  may  have  and  exercise  within  the  towns  and  ports  and  ancient 
town  for  which  they  are  or  may  be  respectively  justices  of  the  peace  ; 
and  also  his  Majesty's  justices  of  the  peace,  acting  under  the  authority 
of  a  commission  or  commissions,  issued  by  virtue  of  an  Act  passed  in 
the  fifty-first  year  of  the  reign  of  his  late  Majesty  King  George  the 
Third,  intituled  '  An  Act  to  facilitate  the  execution  of  Justice  within 
the  Cinque  Ports,'  shall  and  may  have  and  exercise  all  the  jurisdiction, 
powers  and  authorities  given  to  such  justices  by  such  Act  of  Parliament, 
as_  well  within  the  members  and  liberties  not  being  corporate  of  the 
said  towns  and  ports  and  ancient  town  respectively  as  within  the  said 
towns  named  in  the  schedules  to  this  Act  being  corporate  members 
and  liberties  thereof,  or  any  of  them,  or  any  of  the  said  towns 
and  ports  and  ancient  town  which  shall  not  have  justices  of  the 
peace  assigned  to  them  by  virtue  of  this  Act :  provided  always,  that 
nothing  herein  contained  shall  affect  the  liability  of  all  inhabitant 
householders  within  any  of  the  members  and  liberties  of  the  cinque 
ports  and  ancient  towns  thereof,  not  being  corporate,  to  serve  on  juries 
at  quarter  sessions  as  heretofore  (a)." 
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XIV.  intetpretatton  Clause. 

By  5  &  6  Will.  IV.,  c.  76,  s.  142.  "  In  the  construction  of  this  Act 
the  word  '  borough '  shall  be  construed  to  mean  city,  borough,  port, 
cinque  port,  or  town  corporate,  named  in  one  of  the  said  schedules  (A.) 
and  (B.)  ;  and  the  words  '  body  corporate '  shall  be  construed  to  mean 
body  corporate  named  in  one  of  the  said  schedules  (A.)  and  (B.)  ;  and 
the  word  '  burgess'  shall  be  construed  to  mean  citizen  in  the  case  of  a 
city ;  and  the  word  '  county '  shall  be  construed  to  mean  county,  riding, 
parts,  liberty,  or  division  ;  and  the  word  '  trustees '  shall  be  construed 
to  mean  trustees,  commissioners,  or  directors,  or  the  persons  charged 
with  the  execution  of  a  trust  or  public  duty,  by  whatever  name  they 
are  designated  ;   and  the  word  '  parish '  shall  be  construed  to  mean 
parish,  township,  vill,  hamlet,  chapelry,  tithing,  district,  precinct,  or 
place  maintaining  its  own  poor  ;  and  the  words  '  overseers  of  the  poor ' 
shall  be  construed  to  mean  all  persons  who  execute  the  duties  of  over- 
seers of  the  poor ;  and  that  in  all  things  hereinbefore  provided  to  be 
done,  until  the  first  election  of  councillors  in  any  borough  under  this 
Act  shall  have  been  declared,  the  word  '  mayor '  shall  be  construed  to 
mean  the  chief  officer  of  a  borough,  by  whatever  name  he  is  now  called  ; 
and  in  describing  any  person  or  thing,  any  word  importing  the  singular 
number  shall  be  construed  to  mean  also   several  persons  or  things 
respectively,  unless  there  be  something  in  the  subject  or  context  repug- 
nant to  such  construction  ;  and  that  no  misnomer  or  inaccurate  des- 
cription of  any  person,  body  corporate,  or  place  named  in  any  schedule 
to  this  Act  annexed,  or  in   any  roll,   list,  notice,   or  voting  paper 
required  by  this  Act,  shall  hinder  the  full  operation  of  this  Act  with 
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(a)  See  6  &  7  Will.  If.,  c.  105,  s.  11. 
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respect  to  such  person,  body  corporate,  or  place,  provided  that  the 
description  of  such  person,  body  corporate,  or  place  be  such  as  to  be 
commonly  understood."  (See  Eeff.  v.  Mayor  of  Hartlepool,  2  X.  M. 
&  P.  666.) 

If  a  person  entitled  to  vote  is  put  upon  the  burgess  roll  in  a  wi'ong 
name,  and  afterwards  votes  in  the  name  inserted  in  the  burgess  roll, 
it  is  not  a  case  of  personation,  but  one  of  misnomer,  and  the  inaccuracy 
is  cured  by  the  142nd  section.  {Reg.  v.  Thwaites,  22  L.  J.  Q.  B.  288  ; 
lE.SB.nQA.) 

Where  a  voting  paper  was  signed  "  W.  I.,  of  King  Street,"  and  the 
qualification  of  the  vote  on  the  burgess  roll  was  "  House,  MuDster 
Street,"  and  it  was  shown  the  house  was  a  corner  house  having  one 
door  in  King  Street  and  another  door  ia  Munster  Street,  this  was  held 
suflScient,  and  the  vote  to  have  been  improperly  rejected.  {Bsg.  v. 
Gregory,  22  L.  J.  Q.  B.  120  ;  1  E.  <h  B.  600.  See  also  Beg.  v.  Spratley, 
G  K  &  B.  363 ;  25  L.  J.  Q.  B.  257.)  But  an  inaccurate  description 
was  held  not  to  be  cured  in  Reg.  v.  Coward,  16  Q.  B.  819  ;  20  L.  J. 
Q.  B.  359  ;  B^g.  v.  Hammond,  17  Q.  B.  772  ;  21  L.  J.  Q.  B.  772. 

By  16  &  17  Vict.  c.  79,  s.  14,  every  matter  directed  to  be  done  by  the 
overseers  of  the  poor  of  any  parish,  township  or  place,  may  be  lawfully 
done  by  the  major  part  of  such  overseers,  and  whenever  any  notice  is 
required  to  be  given  to  the  overseers  of  the  poor  of  any  parish,  town- 
ship or  place,  such  notice  may  be  delivered  to  any  one  of  such  overseers, 
or  may  be  left  at  his  place  of  abode,  or  at  his  office  for  transacting 
parochial  business. 
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I.  Of  Prosecutor  and  Witnesses  on  Prosecutions  hy  Indictment, 
1315. 

[60  Geo.  III.  &  1  Geo.  IV.,  c.  4,  s.  1;  7  Geo.  IV.,  c.  6*,  ss.  22, 
23,  24,  25,  26,  27  ;  4  <t-  5  WiU.  IV.,  c.  56,  s.  12 ;  5  tfc  6 
WiU.  IV.,  c.  76,  «.  113;  13  &  14  Vict.  c.  101;  14  <fc  15 
Vict.  cc.  65,  101;  19  <ifc  20  Vict.  c.  16;  24  S  25  Vict. 
CO.  96,  97,  98,  99,  100,  134 ;  29  *  30  Vict.  c.  52.] 

II.    Of  Defendant  on  Prosecutions  by  Indictment,  1327. 

[14  Geo.  III.,  c.  20 ;  65  Geo.  Ill,  c.  50,  ^.i;  11  ifc  12  Viet. 
c.  42,  B.  26 ;  30  <fc  31  Vict.  c.  35.] 

III.  On  Convictions  and  Summary  Proceedings  before  Justices, 
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[11  *  12  Vict.  c.  43,  S3. 18,  27;  18  c&  19  Vict.  c.  126.] 

IV.  Of  Carrying  a  Prisoner  to  Gaol,  1332  ;  a7id  see  "  Commit- 

ment for  Safe  Custody,"  ante,  855,  et  seq. 
V.  Of  Constables,  and  in  other  Gases,  1332. 
VI.  Forms,  1333. 
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I.  ©f  ^WBWUfor  antr  Mftttnesses  on  prosecutions  iij) 
Intitctmettt 

_A.T  common  la-w,  as  it  is  a  general  principle  that  the  King  neither 
pays  nor  receives  costs,  knd  as  an  indictment,  though  carried  on  by  an 
individual,  is  always  considered  as  Ms  suit,  no  costs  are  payable,  what- 
ever may  be  the  event  of  the  prosecution;  {MuUoclc,  557 ;)  and  therefore 
even  in  cases  where  the  costs  are  afterwards  allowed,  throughout  the 
whole  of  the  proceedings  the  prosecutor  must  defray  his  own  expenses 
and  the  court  will  not  allow  him  to  proceed  in  formA  pauperis,  unless 
some  special  ground  be  laid  for  the  application.  (3  Burr.  1308  ;  Gom. 
Big.  FormA  Pauperis).  By  the  7  Geo.  IV.,  c.  64,  ss,  22  and  23,  &c.,  as 
will  be  presently  seen,  this  discouragement  to  the  prosecution  of 
offenders  is  materially  removed. 

It  seems  that  in  civil  proceedings  a  witness  is  not  obliged  to  attend 
unless  his  expenses  are  tendered  to  him,  pursuant  to  stat.  5  Eliz.  c.  9  ; 
and  if  after  such  tender  he  neglect  to  appear,  he  may  be  fined  according 
to  the  directions  of  that  statute,  or  punished  by  attachment  for  a  con- 
tempt of  the  court,  as  the  circumstances  of  the  case  shall  appear  to  be. 
(2  Hawh.  0.  46,  s.  168  ;  Ld.  Baym.  1529  ;  2  Stra.  1054, 1150.) 

But  in  criminal  proceedings  the  demands  of  public  justice  supersede 
every  consideration  of  private  inconvenience,  and  witnesses  are  by  the 
common  law  bound  unconditionally  to  attend  the  trial  upon  which 
they  may  be  summoned,  and  be  bound  over  to  give  their  evidence. 
(2  HawJc.  c.  46,  s.  168  ;  B.  v.  Cooke,  1  C.&  P.  321.)  See  note  to  Bussell 
on  Crimes,  by  Oreaves,  Vol.  III.,  ed.  4,  p.  676.  To  persons  of  opulence 
and  public  spirit  this  obligation  cannot  either  be  hard  or  injurious, 
but  indigent  witnesses  grew  weary  of  expensive  attendance,  and 
frequently  bore  their  own  charges  to  their  great  hindrance  and  loss  ; 
and  Lord  Male  complains  of  the  want  of  power  in  judges  to  allow 
witnesses  their  charges  as  a  great  defect  in  this  part  of  judicial  adminis- 
tration,    {lb.;  2  Sale,  282  ;  see  "  Evidence,'"  Vol.  II.) 

But  now,  by  the  stat.  7  Geo.  IV.  c.  64,  the  costs  of  prosecutors  and 
witnesses  are  allowed  in  most  criminal  cases. 

■  And  with  regard  to  the  payment  of  the  expenses  of  prosecutions  for 
felony,  the  7  Geo.  IV.,  c.  64,  s.  22,  enacts,  "that  the  court  before  which 
any  person  shall  be  prosecuted  or  tried  for  any  felony  is  hereby 
authorized  and  empowered,  at  the  request  of  the  prosecutor,  or  any 
other  person,  who  shall  appear  on  recognizance  or  subpxna  to  prosecute 
or  give  evidence  against  any  person  accused  of  any  felony,  to  order  pay- 
ment unto  the  prosecutor  of  the  costs  and  expenses  which  such  prose- 
cutor shall  incur  in  preferring  the  indictment,  and  also  payment  to  the 
prosecutor  and  witnesses  for  the  prosecution,  of  such  sums  of  money  as 
to  the  court  shall  seem  reasonable  and  sufficient  to  reimburse  such  pro- 
secutor and  witnesses  for  the  expenses  they  shall  have  severally  in- 
curred in  attending  before  the  examining  magistrate  or  magistrates  and 
the  grand  jury,  and  in  otherwise  carrying  on  such  prosecution,  and  also 
to  compensate  them  for  their  trouble  and  loss  of  time  therein  ;  and, 
although  no  bill  of  indictment  be  preferred,  it  shall  still  be  lawful  for 
the  court,  where  any  person  shall,  in  the  opinion  of  the  court,  bond  fide 
have  attended  the  court  in  obedience  to  any  such  recognizance  or 
subpoena,  to  order  payment  imto  such  person  of  such  sum  of  money  as 
to  the  court  shall  seem  reasonable  and  sufficient  to  reimburse  such  per- 
son for  the  expenses  which  he  or  she  shall  have  bond  fide  incurred  by 
reason  of  attending  before  the  examining  magistrate  or  magistrates, 
and  by  reason  of  such  recognizance  or  subpoena,  and  also  to  compensate 
such  person  for  trouble  and  loss  of  time  ;  and  the  amount  of  expenses 
of  attending  before  the  examining  magistrate  or  magistrates,  and  the 
compensation  for  trouble  and  loss  of  time  therein  shall  be  ascertained 
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by  the  certificate  of  such  magistrate  or  magistrates,  granted  before  the 
trial  or  attendance  in  court,  if  such  magistrate  or  magistrates  shall 
think  fit  to  grant  the  same  ;  and  that  the  amount  of  all  the  other 
expenses  and  compensation  shall  be  ascertained  by  the  proper  officer  of 
the  court,  subject  nevertheless  to  the  regulations  to  be  established  in 
the  manner  hereinafter  mentioned." 

Sect.  23.  After  reciting  that  "  for  want  of  power  in  the  court  to  order 
payment  of  the  expenses  of  any  prosecution  for  a  misdemeanour,  many 
individuals  are  deterred,  by  the  expense,  from  prosecuting  persons 
guilty  of  misdemeanours,  who  thereby  escape  the  punishment  due  to 
their  ofiences ;"  it  is  enacted,  "  that  where  any  prosecutor  or  other 
person  shall  appear  before  any  court  on  recognizance  or  suhpana,  to 
prosecute  or  give  evidence  against  any  person  indicted  of  any  assault 
with  intent  to  commit  felony,  of  any  attempt  to  commit  felony,  of  any 
riot,  of  any  misdemeanour  for  receiving  any  stolen  property,  knowing 
the  same  to  have  been  stolen,  of  any  assault  upon  a  peace  officer  in 
the  execution  of  his  duty,  or  upon  any  person  acting  in  aid  of  such 
officer,  of  any  neglect  or  breach  of  duty  as  a  peace  officer,  of  any  assault 
committed  in  pursuance  of  any  conspiracy  to  raise  the  rate  of  wages,  of 
knowingly  and  designedly  obtaining  any  property  by  false  pretences,  of 
wilful  and  indecent  exposure  of  the  person,  of  wilful  and  corrupt  per- 
jury, or  of  subornation  of  perjury, ever  J  such  court  is  hereby  authorized 
and  empowered  to  order  payment  of  the  costs  and  expenses  of  the 
prosecutor  and  witnesses  for  the  prosecution,  together  with  a  compen- 
sation for  their  troitble  and  loss  of  time,  in  the  same  manner  as  courts 
are  hereinbefore  authorized  and  empowered  to  order  the  same  in  cases  of 
felony  ;  and  although  no  bill  of  indictment  be  preferred,  it  shall  still 
be  lawful  for  the  court,  where  any  person  shall  have  bon&fde  attended 
the  court,  in  obedience  to  any  such  recognizance,  to  order  payment  of 
the  expenses  of  such  person,  together  with  a  compensation  for  his  or 
her  trouble  and  loss  of  time,  in  the  same  manner  as  in  cases  of  felony: 
provided,  that  in  cases  of  misdemeanour,  the  power  of  ordering  the 
payment  of  expenses  and  compensation  shall  not  extend  to  the  attend- 
ance before  the  examining  magistrate." 

This  proviso  is  repealed  by  the  14  &  15  Vict.  c.  55,  s.  1,  which  enacts 
that  so  much  of  7  Geo.  IV.-,  c.  64,  s.  23,  as  provides  that  in  cases  of  mis- 
demeanour the  power  of  ordering  the  payment  of  expenses  and  compen- 
sation shall  not  extend  to  the  attendance  before  the  examining  magis- 
trate, shall  be  repealed. 

Sect.  2. "  All  tKe  provisions  of  the  said  Act  of  7  Geo.  IV.,  as  amended 
by  this  Act,  authorizing  and  empowering  courts  to  order  payment  of  costs 
and  expenses,  and  compensation  for  trouble  and  loss  of  time,  in  cases  of 
the  several  misdemeanours  enumerated  in  section  23  of  the  said  Act, 
and  concerning  oi-ders  for  payment  of  such  costs,  expenses,  and  com- 
pensation, and  the  payment  thereof,  and  all  the  provisions  of  any  other 
Act  for,  concerning,  or  applicable  to  the  payment  of  such  costs,  expenses, 
and  compensation  in  oases  of  the  said  misdemeanours,  shall  extend  and 
be  applicable  in  the  case  of  any  of  the  misdemeanours  hereinafter 
mentioned :  namely, 

"  Unlawfully  and  carnally  knowing  and  abusing  any  girl  being  above 
the  age  of  ten  years  and  under  the  age  of  twelve  years  ; 

"  Unlawfully  taking  or  causing  to  be  taken  any  unmarried  girl,  being 
under  the  age  of  sixteen  years,  out  of  the  possession  and  against 
the  will  of  her  father  or  mother,  or  of  any  other  person  having  the 
lawful  care  or  charge  of  her." 

"  Conspiring  to  charge  any  person  with  any  felony,  or  to  indict  any 
person  of  any  felony ; 

"  Conspiring  to  commit  any  felony." 

The  two  former  of  these  cases  are  now  provided  for  in  24  &  25  Vict. 
c.  100,  see  post,  1324. 

By  the  29  &  30  Vict.  c.  52,  it  is  recited  that  whereas  it  ia  expedient 
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to  extend  the  law  relating  to  expenses  in  cases  of  prosecutions  to  the 
payment  of  expenses  incurred  in  attending  before  an  examining  magis- 
trate or  magistrates,  and  to  compensation  for  trouble  and  loss  of  time 
therein,  on  any  charge  of  felony  bond  fide  made,  and  on  any  case  of  the 
several  classes  of  misdemeanour  enumerated  in  sect.  23  of  the  said  Act 
of  King  George  the  Fourth,  or  of  sect.  2  of  the  said  Act  of  14  &  15  Vict. 
c.  55,  honA  fide  preferred,  although  the  parties  may  not  be  bound  over 
by  recognizance  or  subpoena  to  prosecute  or  give  evidence,  and  although 
no  committal  for  trial  may  take  place  :  and  it  is  therefore  enacted  by 
sect.  1,  "  It  shall  and  may  be  lawful  for  any  magistrate  or  magistrates, 
at  his  or  their  discretion,  and  he  or  they  is  and  are  hereby  authorized 
and  empowered  at  the  request  of  any  prosecutor  or  other  person  who 
shall  have  appeared  before  such  magistrate  or  magistrates  either  by 
summons  or  otherwise,  on  a  charge  of  felony  bond  fide  made  upon 
reasonable  and  probable  cause,  or  on  a  charge  in  any  case  of  the  several 
misdemeanours  enumerated  in  sect.  23  of  the  said  Act  of  King  George 
the  Fourth,  and  of  sect.  2  of  the  said  Act  of  her  Majesty,  bond  fide 
preferred,  and  who  shall  have  been  examined  on  such  charge  of  felony 
and  misdemeanour,  to  grant  a  certificate  of  the  expenses,  and  of  the 
amount  to  be  allowed  for  trouble  and  loss  of  time  to  the  witnesses  so 
appearing  and  examined  on  such  charge  of  felony  or  misdemeanour,  in 
the  same  manner  and  to  the  same  or  a  like  extent  as  magistrates  are 
authorized  by  law  to  do  in  cases  of  felony  and  in  cases  of  misdemeanour 
enumerated  in  the  said  Acts,  where  a  committal  for  trial  takes  place,  and 
the  parties  are  bound  over  by  recognizance  or  subpoena  to  prosecute  and 
give  evidence ;  and  it  shall  also  be  lawful  for  such  examining  magistrate 
or  magistrates  to  allow  to  the  clerk  of  the  magistrates  acting  for  the  petty 
sessional  division  or  district,  (except  where  such  clerk  is  paid  by  salary 
in  lieu  of  fees,)  the  same  fees  on  taking  the  depositions  on  such  charge 
or  charges  as  would  be  allowed  to  him,  or  he  would  be  entitled  to  at 
law,  in  the  event  of  a  committal  for  trial  taking  place,  and  to  include 
such,  allowance  of  fees  in  the  certificate." 

Sect.  2.  "Every  examining  magistrate  signing  or  granting  such 
certificate  shall  forward  the  same  to  the  clerk  of  the  peace  of  the 
county,  riding,  division,  city  or  borough  within  which  such  petty 
sessional  division  or  district  is  situate,  to  be  laid  by  him  before  the  next 
quarter  sessions  of  the  peace  for  such  county,  riding,  division,  city  or 
borough ;  and  such  court  shall  be  at  liberty  to  allow  the  amount,  or  so 
much  of  the  amount  named  in  the  certificate,  on  the  same  being  certified 
by  the  proper  officer  of  the  court  of  quarter  sessions  as  correct,  in 
accordance  with  the  scale  of  payment  fixed,  or  to  be  from  time  to  time 
fixed,  under  sect.  5  of  the  Act  of  her  Majesty  before  referred  to,  and 
thereupon  to  sign  an  order  for  pajrment  on  the  treasurer  or  other  officer 
of  the  county,  riding,  or  division,  or  city,  liberty,  or  franchise,  in  which 
the  offence  shall  have  been  committed,  or  supposed  to  have  been  com- 
mitted, in  the  same  manner  as  an  order  for  payment  would  have  been 
made  in  case  the  parties  have  been  bound  over  to  prosecute,  and  an 
indictment  had  been  preferred,  and  such  treasurer  or  other  officer 
shall  pay  the  amount  of  such  order  to  the  person  or  persons  named 
therein." 

Sect.  3.  "  This  Act  shall  continue  in  force  for  three  years  next  after 
the  passing  thereof,  and  thence  to  the  end  of  the  then  next  session  of 
parliament." 

By  the  7  Geo.  IV.,  c.  64,  s.  24,  "  Every  order  for  payment  to  any 
prosecutor  or  other  person  as  aforesaid,  shall  be  forthwith  made  out 
and  delivered  by  the  proper  officer  of  the  court  unto  such  prosecutor  or 
other  person,  upon  being  paid  for  the  same  the  sum  of  one  shilling  for 
the  prosecutor,  and  sixpence  for  each  other  person,  and  no  more ;  and 
except  in  the  cases  hereinafter  provided  for,  shall  be  made  upon  the 
treasurer  of  the  county,  riding,  or  division  in  which  the  offence  shall 
have  been  committed,  or  shall  have  been  supposed  to  have  been  com- 
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mitted,  who  is  hereby  authorized  and  required,  upon,  sight  of  every 
such  order,  forthwith  to  pay  to  the  person  named  therein,  or  to  any  one 
duly  authorized  to  receive  the  same  on  his  or  her  behalf,  the  money  in 
such  order  mentioned,  and  shall  be  allowed  the  same  in  his  accounts." 

Sect.  25,  after  reciting  that  "felonies  and  such  misdemeanours  as 
are  hereinbefore  enumerated  may  be  committed  in  liberties,  franchises, 
cities,  towns,  and  places  which  do  not  contribute  to  the  payment  of  any 
county  rate,  some  of  which  raise  a  rate  in  the  nature  of  a  county  rate, 
and  others  have  neither  any  such  rate,  nor  any  fund  applicable  to 
similar  purposes ;  and  it  is  just  that  such  liberties,  franchises,  cities, 
towns,  and  places  should  be  charged  with  all  costs,  expenses,  and  com- 
pensations ordered  by  virtue  of  this  Act,  in  respect  of  felonies  and  such 
misdemeanours  committed  therein  respectively;"  enacts,  "that  all  sums 
directed  to  be  paid  by  virtue  of  this  Act,  in  respect  of  felonies  and  of 
such  misdemeanours  as  aforesaid,  committed,  or  supposed  to  have  been 
committed  in  such  liberties,  franchises,  cities,  towns,  and  places,  shall 
be  paid  out  of  the  rate  in  the  nature  of  a  county  rate,  or  out  of  any 
fund  applicable  to  similar  purposes,  where  there  is  such  a  rate  or  fund, 
by  the  treasurer  or  other  ofiBcer  having  the  collection  or  disbursement 
of  such  rate  or  fund;  and  where  there  is  no  such  rate  or  fund  in  such 
liberties,  franchises,  cities,  towns,  or  places,  shall  be  paid  out  of  the  rate 
or  fund  for  the  relief  of  the  poor  of  the  parish,  township,  district,  or 
precinct  therein,  where  the  offence  was  committed,  or  supposed  to  have 
been  committed,  by  the  overseers  or  other  officers  having  the  collection 
or  disbursement  of  such  last-mentioned  rate  or  fund  ;  and  the  order  of 
court  shall  in  every  such  case  be  directed  to  such  treasurer,  overseers, 
or  other  officers  respectively,  instead  of  the  treasurer  of  the  county, 
riding,  or  division,  as  the  case  may  require." 

By  the  14  &  15  Vict.  c.  55,  s.  4,  "  So  much  of  the  said  Act  of  7  Geo.  IV. 
as  empowers  the  justices  of  the  peace  of  any  county,  riding  or  division, 
or  of  any  liberty,  franchise,  city,  town,  or  place  chargeable  with  costs 
and  expenses  as  therein  mentioned,  in  quarter  sessions  assembled,  to 
establish  and  alter  regulations  as  to  the  rate  of  any  costs  and  expenses 
to  be  allowed  by  virtue  of  that  Act,  shall  be  repealed :  provided  always, 
that  all  such  regulations  in  force  at  the  time  of  the  passing  of  this  Act 
shall  continue  in  force  until  revoked,  or  until  regulations  in  relation  to 
the  matter  thereof  are  made  under  the  powers  of  this  Act." 

Sect.  5.  "  It  shall  be  lawful  for  one  of  her  Majesty's  principal  secre- 
taries of  state  to  revoke  any  regulations  raade  -under  the  7  Geo.  IV., 
c.  64,  s.  26,  hereinbefore  repealed,  and  to  make  regulations  as  to  the 
rates  or  scales  of  payment  of  all  or  any  costs,  expenses,  and  compensa- 
tions to  be  allowed  or  ordered  to  be  paid  under  the  said  Act  or  any 
other  Act  or  this  Act  to  prosecutors  and  witnesses,  and  to  persons 
attending  the  court  in  obedience  to  any  recognizance  or  suhposna,  in 
cases  of  criminal  prosecutions,  and  (except  as  hereinafter  mentioned)  to 
persons  who  may  have  been  active  in  or  towards  the  apprehension  of 
persons  charged  with  offences,  and  also  regulations  as  to  the  rates  or 
scales  of  pajrment  according  to  which  certificates  maybe  granted  by  the 
examining  magistrate  or  magistrates  in  respect  of  the  expenses  of  any 
prosecutor,  or  witness  or  witnesses  for  the  prosecution,  or  other  person, 
of  attending  before  such  magistrate  or  magistrates,  and  of  any  com- 
pensation for  trouble  and  loss  of  time  therein,  in  any  case  where  any 
court  or  judge  is  empowered  under  the  said  Act  of  7  Geo.  IV.,  or  any 
Other  Act  or  this  Act,  to  order  payment  of  such  expenses  or  compensa- 
tion, and  concerning  the  forms  of  such  certificates  and  the  details  or 
particulars  to  be  inserted  therein  of  the  expenses,  trouble,  and  loss  of 
time  to  which  such  certificates  relate,  and  it  shall  be  lawful  for  one  of 
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her  Majesty's  principal  secretaries  of  state  from  time  to  time  to  alter     1.  Of  Prose- 
any  such  regulations,  or  make  new  regulations  in  relation  to  any  of  the       cuCor,  &c. 
matters  aforesaid,  and  such  regulations  for  the  time  being  shall  be 
binding  on  all  courts  and  persons  whomsoever." 

It  will  be  observed  that  these  provisions  of  the  7  Geo.  IV.  do  not  Decisions  and 
allow  the  expenses  of  apprehending  the  prisoner,  as  was  the  case  under   "Je  foregoiu""" 
the  58  Geo.  Ill,,  but  only  the  expenses,  loss  of  time,  &c.,  of  a  person  "in   enactments." 
attending  before  the  examining  magistrate  or  magistrates,  and  the  grand 
jxuy,  and  in  otherwise  carrying  on  such  prosecution."  The  28th,  29th,  and 
30th  sections  of  the  7  Geo.  IV.,  c.  64,  however,  in  some  respects  supply 
this  omission  by  allowing  superior  courts  to  grant  rewards  to  parties 
active  in  apprehending  offenders.     See  tit.  "  JRewards,"  Vol.  V. 

It  seems  that  the  above  enactments  meant  to  give  costs  to  those 
parties  only  who  have  previously  gone  before  a  magistrate,  and  that 
they  do  not  apply  to  cases  where  an  indictment  is  preferred  after  a 
magistrate  has  dismissed  the  complaint.  (See  per  Littledale,  J.,  3  A. 
<h  E.  416.) 

And  it  is  questionable  whether  under  this  statute  a  prosecutor  who 
is  not  bound  over  to  prosecute  at  the  assizes  is  entitled  to  costs  at  all; 
(see  R.  V.  Jeyes,  Z  A.  S  E.  AXQ  ;)  but  in  such  a  case,  if  the  witnesses  be 
subpoenaed,  the  court  of  assize  may  grant  their  expenses  under  the  Act. 
{Per  Lord  Denman,  C.  J.,  and  Littledale,  J.,  id.) 

But  under  sect.  22,  the  court  may,  in  case  of  felony,  allow  the  costs  of 
the  prosecutor  and  witnesses,  though  they  are  not  under  recognizances. 
{Beg.  V.  Butterwich,  2M.dh  Bob.  196.) 

The  prosecutor  in  a  case  of  perjury,  who  has  included  his  name  in  a 
subpoena,  is  entitled  to  his  costs  as  prosecutor,  though  he  is  not  bound 
over  to  prosecute  by  a  magistrate,  and  he  is  not  limited  to  his  expenses 
incurred  as  a  witness  only.     (B.  v.  Sheering,  1  C.  <&  P.  440.) 

A  party  who  is  bound  over  to  prosecute  at  a,superior  court  by  a  court 
of  quarter  sessions,  is  entitled  to  his  expenses  under  the  statute.  (iJ.  v. 
Paine,  1  G.&P.  135.) 

The  enactments  do  not  apply  where  the  indictment  has  been  removed 
into  King's  Bench  by  certiorari.  (B.  v.  Kdsey,  28  April,  1832,  K.  B.; 
B.  V.  RichoA-ds,  8  B.  S  G.  420;  2  Man.  <S6  B.  405;  R.  v.  Treasurer 
of  Exeter,  &M.&  By.  167.) 

And  where  an  indictment  for  a  riot  was  preferred  at  the  quarter  ses- 
sions, and  removed  into  the  King's  Bench  by  certiorari  at  the  instance 
of  the  prosecutor,  and  the  case  was  tried  at  Nisi  Prius,  the  prosecutor 
was  under  no  recognizance,  and  he  caused  himself  and  his  witnesses  to 
be  s'ubposnaed,  and  defrayed  all  their  and  his  own  expenses,  it  was  held, 
that  neither  the  court  of  Nisi  Prius  nor  the  King's  Bench  could  award 
costs  under  the  above  statute.  {R.  v.  Johnson,  1827,  Carr.  G.  L.  110; 
B.  S  M.  G.  0.  173 ;  and  see  B.  v.  Richards,  8  B.  S  G.  420.) 

But  if  an  indictment  for  a  misdemeanour  be  postponed  on  the  motion 
of  the  defendant,  he  must  pay  the  costs  ;  but  the  prosecutor,  unless  a 
witness,  will  not  be  entitled  to  any  remuneration  for  his  loss  of  time  or 
attendance.     (U.  v.  Boyle,  1  Esp.  Rep.  125.) 

In  misdemeanours,  not  included  in  the  above  enactments,  if  the  de- 
fendant submits  to  a  verdict  upon  a  general  understanding  that  he  is  not 
to  be  brought  up  for  judgment,  the  prosecutor  will  not  be  entitled  to  costs 
without  an  express  agreement  respecting  them.  {B.  v.  Rawson,  2  B, 
d  G.  592.) 

The  prosecutor  and  his  witnesses,  being  bound  over,  attendedat  the 
assizes  and  preferred  the  indictment  which  was  found.  The  prisoner, 
who  had  been  dischai-ged  by  mistake,  had  absconded.  Mr.  Justice 
Taunton  said,  that  uMer  the  authority  of  the  word  "prosecute"  by  the 
statute,  he  thought  that  he  might  order  the  expenses  ;  but  that  if  no 
bill  had  been  preferred,  he  thought  he  should  have  had  no  authority. 
{B.  V.  Bobey,  5  G.  S  P.  552.) 

The  costs  of  a  prosecutrix  and  witnesses  were  allowed  in  a  case  where 
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1.  Of  Prose-  they  had  been  bound  by  recognizance  to  appear  at  the  assizes  to  pro- 
cutor,  &c.       secute  and  give  evidence  on  a  charge  of  feloniously  administering  a 

■  destructive  thing  ;  but  by  the  advice  of  the  counsel  for  the  prosecution, 

no  indictment  was  preferred  for  the  felony,  but  only  an  indictment  for 
a  misdemeanour  at  common  law,  of  which  the  prisoner  was  acquitted, 
and  which,  as  to  the  allowance  for  costs,  was  not  within  the  statute 
7  Geo.  IV.,  0.  64,  s.  23.  {lUg.  v.  Hanson,  2  G.  S  K.  912,  per  V. 
Williams,  J.,  after  taking  time  to  consider.) 

A  prosecution  under  the  8  &  9  Vict.  c.  109,  s.  17,  for  winning  from 
the  prosecutor  a  sum  of  money  by  unlawful  devices,  viz.,  by  packing 
cards,  was  held  by  Talfourd,J.,  to  amount  to  a  charge  of  obtaining  money 
by  false  pretences,  and  so  within  the  7  Geo.  IV.,  c.  64,  s.  23.  (Beff.  v. 
Gardner,  5  Cox,  G.  C.  140.) 

In  a  case  of  manslaughter,  the  father  of  the  deceased  retained  an 
attorney  to  prosecute  the  person  charged  and  committed  by  the  magis- 
trates. In  pursuance  of  this  retainer  the  attorney  prepared  and  de- 
livered briefs  to  counsel  at  the  assizes,  with  instructions  to  prosecute. 
The  committing  magistrates  bound  over  a  constable  of  the  county  police 
by  recognizance  to  prosecute,  and  the  attorney  of  the  police  prepared  and 
delivered  a  brief  to  counsel : —  it  was  held  hj  Martin  and  Bramwell,  BB., 
that  the  person  bound  over  to  prosecute  was  the  real  prosecutor  within 
the  7  Geo.  IV.,  c.  64,  s.  22,  and  that  costs  of  the  attorney  of  the  police 
must  be  allowed,  and  not  the  other.  The  learned  judge  distinguished 
the  case  from  one  of  burglai'y,  where  the  owner  of  the  house  broken  into 
had  an  interest  in  the  pi'osecution,  whilst  in  the  case  before  him  the 
person  interested  was  dead.  (^Reg.  v.  Yates,  7  Cox,  G.  G.  361.  See 
Reg.  V.  Cook,  1  F.  &  F.  389.) 

A  charge  of  indecent  exposure  of  the  person  with  intent  to  incite  to 
commit  an  unnatural  offence,  is  not  within  the  23rd  sect,  of  7  Geo.  IV., 
c.  64,  and  the  costs  of  the  prosecution  therefore  cannot  be  allowed. 
{Reg.  V. ,  8A.&'&.  589.) 

Neither  the  committing  magistrate  nor  the  judge  at  the  trial  had 
power  to  order  the  costs  of  a  prisoner's  apprehension  in  Scotland  or 
America  under  the  6  Geo.  IV.,  c.  64.  {Reg.  v.  Barrett,  6  Cox,  U.  C.  78  ; 
Reg  V.  Seaton,  (n,)  6  Gox,  G.  C.  78.)  And  in  a  case  of  felony  it  was  held 
that  the  court  had  no  power  to  allow  the  expenses  of  bringing  a  pri- 
soner in  custody  to  take  his  trial  from  Millbank  Penitentiary  to  Wells. 
{Reg.  V.  Waters,  8  Cox,  G.  C.  350.) 
Insane  prisoner.  Where  an  insane  prisoner  charged  with  murder  had  been  removed  by 
a  secretary  of  state's  order  under  the  3  &  4  Vict,  c.  54,  and  a  bill  was 
found  and  the  trial  postponed,  the  order  for  costs  was  postponed  also  ; 
but  on  a  subsequent  occasion,  when  it  appeared  the  prisoner  was  still 
in  confinement  and  dangerous  to  bring  into  court,  the  order  for  costs 
was  made  though  the  trial  was  postponed.  {Reg.  v.  Dwerryhoiise, 
2  Gox,  C.  C.  291;  id.  446.) 

And  where  the  prisoner  in  a  case  of  felony  was  at  large  and  did  not 
appear,  the  expenses  of  the  prosecutor  and  witnesses,  who  had  been 
bound  over  to  appear  by  the  coroner,  were  allowed.  {R.  v.  Flannings, 
Lewin,  G.  C.  133.) 

Formerly,  if  the  trial  were  postponed  at  the  instance  of  the  prosecutor, 
in  an  indictment  for  felony,  on  account  of  the  illness  of  a  witness,  the 
prisoner  was  never  required  to  pay  the  costs  of  the  prosecutor.  {R. 
V.  Hunter,  ZC.S  P.  591.) 

V/here  the  trial  of  such  an  indictment  is  postponed,  the  court  will 
not  make  any  order  for  the  expenses  until  after  the  trial  has  actually 
taken  place.  {Id.  ;  R.  v.  Rohey,  uhi  sup)  However,  in  a  case  of  murder 
which  was  postponed  until  the  following  assizes  on  the  application  of 
the  prisoner,  and  in  which  the  costs  of  the  prosecution  were  very 
heavy,  Alderson,  B.,  made  an  order  for  their  payment.  {R.  v.  Bolam, 
Rose.  Or.  Ev.  6  ed.  220.) 

The  usual  expenses  of  prosecution  may  be  allowed  by  the  proper 
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officers  of  the  court ;  but  the  fees  attendant  on  the  examination  and 
the  allowance  to  the  prosecutor  and  his  witnesses  on  attending  before 
the  magistrate  can  only  be  allowed  on  the  production  of  the  certifi- 
cate mentioned  in  the  above  statute;  and  the  court  has  no  power 
to  allow  the  expenses  of  witnesses  attending  before  the  coroner  pre- 
vious to  the  indictment.  {R.  v.  Bees,  6  C.  dh  P.  302 ;  B.  v.  Taylor,  id. 
301.) 

If  the  treasurer  refuse  to  obey  the  order,  an  attachment  or  indictment 
may  be  preferred  against  him,  but  a  mandamus  will  not  lie.  (R.  v. 
Treasurer  of  Surrey,  1  Chitt.  Bep.  650.)  A  motion  was  made  for  a  rule 
to  show  cause  why  a  mandamus  should  not  issue  to  the  defendant  to 
command  him  to  pay  the  sum  of  five  shillings  to  one  Kinsey,  pursuant 
to  an  order  of  the  borough  sessions,  as  an  allowance  for  his  expenses 
as  a  witness  in  attending  a  prosecution  for  felony  carried  on  iu  that 
court.  The  application  was  founded  on  the  58  Geo.  III.,  c.  70.  But 
the  court  said  that  they  could  not  interfere  by  a  mandamus.  The 
proper  remedy  was  either  by  attachment  against  the  treasurer  in  the 
borough  court,  or  by  indictment  at  common  law  for  disobeying  the 
order.  This  latter  remedy  was  the  most  proper,  and  they  referred  to 
R.  V.  Johnson,  (4  M.  <&  &  515,)  as  a  case  in  point.  Kule  refused.  The 
same  point  was  also  established  in  R.  v.  Jeyes,  6  N.  &  M.  108;  3  .4.  <b  E. 
416. 

A  mandamus  was  granted  to  the  ti'easurer  of  a  borough  in  a 
county  within  the  exception  of  7  Geo.  IV.,  c.  64,  s.  25,  to  pay  the  prose- 
cutor's costs  and  the  expenses  of  his  witnesses  in  a  case  where  the 
prisoner  had  been  convicted  of  forgery  on  trial  at  the  county  assizes, 
and  the  court  made  the  order  upon  the  borough  treasurer,  which  was 
not  questioned  till  after  the  judge's  commission  had  expired.  {Beg.  v. 
Treasurer  of  Oswestry,  12  Q.  B.  239.)  Some  of  the  court  looked  at  the 
affidavits  on  the  argument  of  the  rule  to  see  where  the  offence  was  com- 
mitted, {lb.)  The  county  treasurer  must  act  on  an  order  regular  on 
its  face,  and  is  not  at  liberty  to  inquire  into  the  regularity  of  the  pre- 
vious proceedings  as  to  whether  the  prisoner  was  duly  conveyed,  or  the 
magistrate  had  duly  ascertained  the  expenses,  or  whether  the  officer 
conveying  was  the  lawful  constable  of  the  parish.  {Leverick  v.  Mercer, 
14  Q.  B.  759.) 

In  B.  V.  Johnson,  (4  M.  (h  S.  515,)  it  was  held  that  the  costs  of  a 
proseoutiou,  in  the  borough  court  of  Liverpool,  for  a  felony  committed 
within  that  borough,  may  be  ordered  by  the  court  to  be  paid  by  the 
treasurer  of  the  county  of  Lancaster,  the  borough  of  Liverpool  not 
having  exclusive  jurisdiction,  nor  any  treasurer  like  a  county  treasurer, 
DOi-  any  rate  in  the  nature  of  a  county  rate,  but  contributing  as  a  part 
of  the  county  to  the  county  rate. 

The  entire  order  of  a  court  to  pay  the  expenses  of  a  prosecution  made 
in  pursuance  of  the  7  Geo.  IV.,  c.  64,  must  be  served  on  the  county 
treasurer.  Therefore,  where  the  order  made  was  to  pay  an  aggregate 
sum,  the  details  being  annexed,  and  the  attorney  tore  off  the  paper 
containing  the  details,  it  was  held  that  the  treasurer  was  justified  in 
refusing  to  pay.     (Beg.  Y.Jones,  2  Moo.  C.  0.  171.) 

By  7  &  8  Geo,  IV.,  c.  64,  s.  27,  "For  enabling  the  High  Court  of 
Admiralty  to  order  the  payment  of  the  costs  and  expenses  of  prosecutors 
and  witnesses,  and  compensation  for  their  trouble  and  loss  of  time,  in 
cases  in  which  other  courts  have  a  like  power  under  this  Act,"  it  is 
enacted  "  that  it  shall  be  lawful  for  the  judge  of  the  said  Court  of  Ad- 
miralty, in  every  case  of  felony,  and  in  every  case  of  misdemeanour  of 
the  denominations  hereinbefore  enumerated,  committed  upon  the  high 
seas,  to  order  the  assistant  to  the  counsel  for  the  affairs  of  the  admiralty 
and  navy  to  pay  such  costs,  expenses,  and  compensation  to  prosecutors 
and  witnesses,  in  like  manner  as  other  courts  may  order  the  treasurer 
of  the  county  to  pay  the  same ;  and  such  assistant  is  hereby  authorized 
and  required,  upon  sight  of  every  such  order,  forthwith  to  pay  to  the 
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person  named  therein,  or  to  any  one  duly  authorized  to  receive  the 
same  on  his  or  her  behalf,  the  money  in  such  order  mentioned,  and 
shall  be  allowed  the  same  in  his  accounts." 

By  the  7  &  8  Vict.  c.  2,  s.  1,  justices  of  oyer  and  terminer  may  try 
offences  committed  on  the  high  seas  without  any  special  commission, 
and  it  is  provided,  that  "  it  shall  be  lawful  for  the  court  to  order  the 
■payment  of  the  costs  and  expenses  of  the  prosecution  of  such  offences 
in  the  manner  prescribed  by  7  Geo.  IV.,  c.  64,  in  the  case  of  felonies 
tried  in  the  High  Court  of  Admiralty."  (See  ante,  ^^  Ad/miralty,^^ 
p.  49.) 

The  4  &  5  Will.  IV.,  c.  36,  s.  12,  empowers  the  Central  Criminal  Court 
to  order  the  costs  and  expenses  of  prosecutors  and  witnesses,  allowable 
under  the  7  Geo.  IV.,  c.  64,  to  be  paid  by  the  treasurer  of  the  county 
in  which  the  offence  was  committed. 

By  the  5  &  &  6  Will.  IV.,  c.  76,  s.  113,  {ante,  tit.  "  Gorporations," 
{Municipal,)  p.  1303,)  all  sums  directed  to  be  paid  by  the  above  enact- 
ments of  7  Geo.  IV.  in  respect  of  felonies  and  such  misdemeanours  as 
therein  mentioned,  committed  in  any  borough  in  which  a  separate 
quarter  sessions  shall  be  holden,  shall  be  paid  out  of  the  borough  fund, 
and  the  order  of  the  court  shall  in  such  case  be  directed  to  the  treasurer 
of  such  borough. 

The  60  Geo.  III.  &  1  Geo.  IV.,  c.  14,  s.  1,  authorizes  justices  of  the 
peace  to  commit  any  person  charged  with  a  capital  offence  committed 
within  any  exclusive  jurisdiction,  not  being  a  county,  to  the  gaol  of  the 
county  within  which  such  exclusive  jurisdiction  is  situated,  to  be  triei 
at  the  next  assizes  for  such  county ;  and  by  sect.  3,  "  in  all  cases  of  any 
commitment  to  the  county  gaol,  under  the  authority  of  this  Act,  all  the 
expenses  to  which  the  county  may  be  put  by  reason  of  such  commit- 
ment, together  with  all  such  expenses  of  the  prosecution  and  witnesses 
as  the  judge  shall  be  pleased  to  allow,  by  virtue  of  any  law  now  in  force, 
shall  be  borne  and  paid  by  the  said  town,  liberty,  soke,  or  place  within 
which  such  offence  shall  have  been  committed,  in  like  manner,  and  to  be 
raised  by  the  same  means,  whereby  such  expenses  would  have  been 
raised  and  paid  if  the  offender  had  been  prosecuted  and  tried  within  the 
limits  of  such  exclusive  jurisdiction  ;  and  that  the  judge  or  court  of 
oyer  and  terminer  and  general  gaol  delivery  shall  have  full  power  and 
authority  to  make  such  order  touching  such  costs  and  expenses  as  such 
judge  or  court  shall  deem  proper,  and  also  to  direct  by  whom,  and  in 
what  manner,  such  expenses  shall,  in  the  first  instance,  be  paid  and 
borne,  and  in  what  manner  the  same  shall  be  repaid  and  raised  within 
the  limits  of  such  exclusive  jurisdiction,  ia  case  there  be  no  treasurer 
or  other  officer  within  the  same,  who,  by  the  custom  and  usage  of  such 
place,  ought  to  pay  the  same  in  the  first  instance." 

By  the  19  &  20  Vict.  c.  16,  the  Court  of  Queen's  Bench  has  the  power 
to  order  the  trial  of  persons  charged  with  offences  committed  out  of  the 
jurisdiction  of  the  Central  Criminal  Court  to  be  tried  in  that  court ;  and 
by  sect.  13,  the  Central  Criminal  Court  in  such  cases  has  power  to 
order  the  expenses  of  the  prosecutor  and  witnesses,  and  such  other 
expenses  and  rewards  as  may  seem  reasonable  and  sufficient ;  (see 
tit.  "  Central  Criminal  Court ;")  and  by  sect.  24,  the  court  may  require 
the  prosecutor  or  person  charged,  who  shall  apply  to  have  the  indict- 
ment removed,  to  submit  to  such  conditions  as  to  bail,  the  payment 
of  the  costs  of  the  prosecutor  and  witnesses,  and  of  the  removal  and 
transmission,  or  removal  of  such  indictment  or  inquisition,  and  of  the 
removal  of  such  defendant  and  any  other  matter  or  thing  whatsoever, 
as  in  the  judgment  of  the  Court  of  Queen's  Bench  or  any  judge  thereof 
may  reasonably  be  imposed  upon  such  prosecutor  or  defendant ;  and  by 
sect.  25,  when  the  Crown  obtains  a  trial  at  the  Central  Criminal  Court, 
the  Queen's  Bench  may  issue  a  certificate  on  production  of  which  the 
treasury  may  pay  to  the  person  charged  a  sum  not  exceeding  twenty 
pounds  towards  the  expenses  of  his  witnesses. 
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By  sect.  26,  in  case  of  the  acquittal  of  a  person  so  removed  at  tlie 
instance  of  the  Crown,  the  court  may  order  the  reimbursement  to  the 
person  acquitted  of  a  proper  sum,  which  shall  appear  to  them  to  have 
been  expended  for  such  removal  of  the  trial  of  such  person,  and  the 
treasury  shall  pay  the  sum  so  ordered. 

By  sect.  27,  the  treasurer  of  the  county  where  the  offence  was  com- 
mitted shall  pay  the  expenses  of  the  prisoner's  maintenance,  &o.,  in 
Newgate.     (See  "  Central  Criminal  Court,"  for  the  section  in  full.) 

As  to  the  costs  of  crown  cases  reserved,  see  tit,  "  Appeal,"  p.  271. 

The  costs  of  prosecution  under  the  Merchant  Shipping  Act  are  pro- 
vided for  by  17  &  18  Vict.  c.  104,  s.  267.     (See  tit.  "  Ships,"  Vol.  V.) 

As  to  the  costs  of  prosecutions  in  the  next  adjoining  county  to  the 
city  or  town  corporate  where  the  offence  was  committed,  see  38  Geo.  III., 
c.  52,  ss.  2,  3  ;  extended  to  the  expenses  of  maintaining  the  prisoner, 
and  carrying  out  his  sentence,  by  51  Geo.  III.,  c.  100,  s.  2. 

And  by  the  14  &  15  Vict.  c.  55,  s.  19,  any  commitment  for  an  offence 
not  committed  within  any  county  of  a  city  or  a  county  of  a  town  corporate 
which  has  not  had  a  commission  of  oyer  and  terminer  and  general 
gaol  delivery  directed  to  it,  is  to  be  made  to  the  next  adjoining  county ; 
and  by  sect.  23,  all  the  provisions  of  the  38  Geo.  III.,  c.  52,  and  51  Geo.  III., 
c.  100,  applicable  to  convictions  thereunder,  and  to  the  execution  of 
sentences  passed  upon  convicts  on  such  convictions,  and  all  the  pro- 
visions of  the  said  Act  respectively  concerning  the  payment  of  expenses, 
shall  be  applicable  in  all  cases  of  persons  who  may  be  tried  or  removed 
for  trial  to  any  adjoining  county,  in  pursuance  of  the  provisions  of  this 
Act,  in  like  manner  as  in  cases  of  persons  tried  in  or  removed  for  trial 
to  any  adjoining  county,  inpursuanceof  the  provisions  of  the  38  Geo.  III.; 
and  by  sect.  24,  fori  the  purposes  of  this  Act,  the  counties  named  in 
the  second  column  of  schedule  (0.)  to  the  5  &  6  Will.  IV.,  c.  76,  shall 
be  considered  next  adjoining  the  counties  of  cities,  and  towns  corporate 
in  the  first  column  of  the  same  schedule,  in  conjunction  with  which 
they  are  respectively  named. 

In  cases  of  assaults  upon  poor  law  officers,  see  13  &  14  Vict,  c.  101, 
s.  9,  and  14  &  15  Vict.  c.  105,  s.  18. 

In  cases  of  perjury,  where  the  prosecution  has  been  directed  under 
the  provisions  of  the  14  &  15  Vict.  c.  100,  s.  19,  and  a  certificate  given 
by  the  directing  judge,  &c.,  the  costs  of  such  prosecution  are  to  be 
allowed, by  the  court  before  which  the  prosecution  is  heard,  unless  such 
last-mentioned  court  shall  otherwise  direct. 

Under  the  Larceny  Act,  (24  &  25  Vict.  c.  96,)  by  sect.  21,  "  The 
court  before  which  any  indictable  misdemeanour  against  this  Act  shall 
be  prosecuted  or  tried,  may  allow  the  costs  of  the  prosecution  in  the 
same  manner  as  in  cases  of  felony ;  and  every  order  for  the  payment  of 
such  costs  shall  be  made  out,  and  the  sum  of  money  mentioned  therein 
paid  and  re-paid  upon  the  same  terms  and  in  the  same  manner  in  all 
respects  as  in  cases  of  felony." 

Under  the  Malicious  Injuries  to  Property  Act,  (24  &  26  Vict.  c.  97,) 
by  sect.  77,  "  The  court  before  which  any  indictable  misdemeanour 
against  this  Act  shall  be  prosecuted  or  ti'ied,  may  allow  the  costs  of  the 
prosecution  in  the  same  manner  as  in  cases  of  felony;  and  every  order 
for  the  payment  of  such  costs  shall  be  made  out,  and  the  sum  of  money 
mentioned  therein  paid  and  re-paid  upon  the  same  terms  and  in  the 
same  manner  in  all  respects  as  in  cases  of  felony." 

Under  the  Forgery  Act,  (24  &  25  Vict.  c.  98,)  by  sect.  54,  "The  court 
before  which  any  indictable  misdemeanour  against  this  Act  shall  be 
prosecuted  or  tried,  may  allow  the  costs  of  the  prosecution  in  the  same 
manner  as  in  cases  of  felony ;  and  every  order  for  the  payment  of  such 
costs  shall  be  made  out,  and  the  sum  of  money  mentioned  therein  paid 
and  re-paid  upon  the  same  terms  and  in  the  same  manner  in  all  respects 
as  in  cases  of  felony." 

Under  the  Offences  against  the 'Person  Act,  (24  &  25  Vict.  c.  100,) 
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s.  77,  "  The  court  before  which  any  misdemeanour  indictable  under  the 
provisions  of  this  Act  shall  be  prosecuted  or  tried,  may  allow  the  costs 
of  the  prosecution  in  the  same  manner  as  in  cases  of  felony ;  and  every 
order  for  the  payment  of  such  costs  shall  be  made  out,  and  the  sum  of 
money  mentioned  therein  paid  and  re-paid  upon  the  same  terms  and 
in  the  same  manner  in  all  respects  as  in  cases  of  felony." 

Sect.  74.  "  Where  any  person  shall  be  convicted  on  any  indictment 
of  any  assault,  whether  with  or  without  battery  and  wounding,  or 
either  of  them,  such  person  may,  if  the  court  think  fit,  in  addition  to 
any  sentence  that  the  court  may  deem  proper  for  the  offence,  be 
adjudged  to  pay  to  the  prosecutor  his  actual  and  necessary  costs  and 
expenses  of  the  prosecution,  and  such  moderate  allowance  for  the  loss 
of  time  as  the  court  shall  by  affidavit  or  other  inquiry  and  examination 
ascertain  to  be  reasonable ;  and  unless  the  sum  so  awarded  shall  be 
sooner  paid,  the  offender  shall  be  imprisoned  for  any  term  the  court 
shall  award  not  exceeding  three  months,  in  addition  to  the  term  of 
imprisonment  (if  any)  to  which  the  offender  may  be  sentenced  for  the 
offence." 

Sect.  113.  "All  actions  and  prosecutions  to  be  commenced  against 
any  person  for  anything  done  in  pursuance  of  this  Act  shall  be  laid 
and  tried  in  the  county  where  the  fact  was  committed,  and  shall  be 
commenced  within  six  months  after  the  fact  committed,  and  not 
otherwise ;  and  notice  in  writing  of  such  action,  and  of  the  cause 
thereof,  shall  be  given  to  the  defendant  one  month  at  least  before  the 
commencement  of  the  action ;  and  in  any  such  action  the  defendant 
may  plead  the  general  issue,  and  give  this  Act  and  the  special  matter 
in  evidence,  at  any  trial  to  be  had  thereupon ;  and  no  plaintiff  shall 
recover  in  any  such  action  if  tender  of  sufficient  amends  shall  have 
been  made  before  such  action  brought,  or  if  a  sufficient  sum  of  money 
shall  have  been  paid  into  court  after  such  action  brought  by  or  on 
behalf  of  the  defendant ;  and  if  a  verdict  shall  pass  for  the  defendant, 
or  the  plaintiff  shall  become  nonsuit,  or  discontinue  any  such  action 
after  issue  joined,  or  if,  upon  demurrer  or  otherwise,  judgment  shall  be 
given  against  the  plaintiff,  the  defendant  shall  recover  his  full  costs  as 
between  attorney  and  client,  and  have  the  like  remedy  for  the  same  as 
any  defendant  has  by  law  in  other  cases ;  and  though  a  verdict  shall 
be  given  for  the  plaintiff  in  any  such  action,  such  plaintiff  shall  not 
have  costs  against  the  defendant  unless  the  judge  before  whom  the 
trial  shall  be  shall  certify  his  approbation  of  the  action." 

By  sect.  71  of  24  &  2-5  Vict.  c.  97,  (Malicious  Injuries  to  Property 
Act,)  "  All  actions  and  prosecutions  to  be  commenced  against  any 
person  for  anything  done  in  pursuance  of  this  Act  shall  be  laid  and 
tried  in  the  county  where  the  fact  was  committed,  and  shall  be  com- 
menced within  six  months  after  the  fact  committed,  and  not  otherwise; 
and  notice  in  writing  of  such  action,  and  of  the  cause  thereof,  shall  be 
given  to  the  defendant  one  month  at  least  before  the  commencement  of 
the  action;  and  in  any  such  action  the  defendant  may  plead  the  general 
issue,  and  give  this  Act  and  the  special  matter  in  evidence  at  any  trial 
to  be  had  thereupon ;  and  no  plaintiff  shall  recover  in  any  such  action 
if  tender  of  sufficient  amends  shall  have  been  made  before  such  action 
brought,  or  if  a  sufficient  sum  of  money  shall  have  been  paid  into  court 
after  such  action  brought  by  or  on  behalf  of  the  defendant ;  and  if  a 
verdict  shall  pass  for  the  defendant,  or  the  plaintiff  shall  become  non- 
suit, or  discontinue  any  such  action  after  issue  joined,  or  if,  upon 
demurrer  or  otherwise,  judgment  shall  be  given  against  the  plaintiff, 
the  defendant  shall  recover  his  full  costs  as  between  attorney  and  client; 
and  have  the  like  remedy  for  the  same  as  any  defendant  has  by  law  in 
other  cases ;  and  though  a  verdict  shall  be  given  for  plaintiff  in  any 
such  action,  such  plaintiff  shall  not  have  costs  against  the  defendant, 
unless  the  judge  before  whom  the  trial  shall  be  shall  certify  his  appro- 
bation of  the  action." 
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Under  the  Act  relating  to  coinage  offences,  (24  &  25  Vict.  e.  99,)  by 
sect.  33,  "All  actions  and  prosecutions  to  be  commenced  against  any 
person  for  anything  done  in  pursuance  of  this  Act  shall,  in  England  or 
Ireland,  be  laid  and  tried  in  the  county  where  the  fact  was  committed, 
and  shall,  in  England,  Ireland,  or  Scotland,  be  commenced  within 
six  months  after  the  facts  committed,  and  not  otherwise ;  and  notice 
in  writing  of  such  action  and  of  the  cause  thereof  shall  be  given 
to  the  defendant  or  defender  one  month  at  least  before  the  commence- 
ment of  the  action ;  and  in  any  such  action  brought  in  England  or 
Ireland  the  defendant  may  plead  the  general  issue,  and  give  this  Act 
and  the  special  matter  in  evidence,  at  any  trial  to  be  had  thereupon  ; 
and  in  Scotland  the  defender  may  insist  on  all  relevant  defences  ;  and 
no  plaintiff  or  pursuer  shall  recover  in  any  such  action  if  tender  of 
sufficient  amends  shall  have  been  made  before  such  action  brought,  or 
if  a  sufficient  sum  of  money  shall  have  been  paid  into  court  after  such 
action  brought  by  or  on  behalf  of  the  defendant  or  defender;  and  if,  in 
England  or  Ireland,  a  verdict  shall  pass  for  the  defendant,  or  the 
plaintiff  shall  become  nonsuit,  or  discontinue  any  such  action  after 
issue  joined,  or  if,  upon  demurrer  or  otherwise,  judgment  shall  be  given 
against  the  plaintiff,  or  if,  in  Scotland,  the  verdict  shall  be  given  for  the 
defender,  or  if  the  pursuer  shall  abandon  the  action,  or  the  court  shall 
dismiss  it  as  irrelevant  or  improperly  laid,  in  every  such  case  tlie 
defendant  or  defender  shall  recover  liis  full  costs  as  between  attorney 
and  client,  and  have  the  like  remedy  for  the  same  as  any  defendant  or 
defender  has  by  law  in  other  cases;  and  though  a  verdict  shall  be 
given  for  the  plaintiff  or  pursuer  in  any  such  action,  such  plaintiff 
or  pursuer  shall  not  have  costs  against  the  defendant  or  defender, 
unless  the  judge  before  whom  the  trial  shall  be  shall  certify  his  appro- 
bation of  the  action." 

By  sect.  42,  "  In  all  prosecutions  for  any  offence  against  this  Act  in 
England  which  shall  be  conducted  under  the  direction  of  the  solicitors 
of  her  Majesty's  treasury,  the  court  before  which  such  offence  shall 
be  prosecuted  or  tried  shall  allow  the  expenses  of  the  prosecution  in 
all  respects  as  in  cases  of  felony ;  and  in  all  prosecutions  for  any  such 
offence  in  England  which  shall  not  be  so  conducted,  it  shall  be  lawful 
for  such  court  in  case  a  conviction  shall  take  place,  but  not  other- 
wise, to  allow  the  expenses  of  the  prosecution  in  like  manner ;  and 
every  order  for  the  payment  of  such  costs  shall  be  made  out,  and 
the  sum  of  money  mentioned  therein  paid  and  re-paid  upon  the 
same  terms  and  in  the  same  manner  in  all  respects  as  in  cases  of 
felony." 

By  24  &  25  Vict.  c.  100,  s.  73.  "  Where  any  complaint  shall  be  made  of 
any  offence  against  sect.  26  of  this  Act,  or  of  any  bodily  injury  inflicted 
upon  any  person  under  the  age  of  sixteen  years,  for  which  the  party 
committing  it  is  liable  to  be  indicted,  and  the  circumstances  of  which 
offence  amount,  in  point  of  law,  to  a  felony,  or  an  attempt  to  commit  a 
felony,  or  an  assault  with  intent  to  commit  a  felony,  and  two  justices  of 
the  peace  before  whom  such  complaint  is  heard  shall  certify  under 
their  hands  that  it  is  necessary  for  the  purposes  of  public  justice 
that  the  prosecution  should  be  conducted  by  the  guardians  of  the  vinion 
or  place,  or,  where  there  are  no  guardians,  by  the  overseers  of  the  poor 
of  the  place  in  which  the  offence  shall  be  charged  to  have  been  com- 
mitted, such  guardians  or  overseers,  as  the  case  may  be,  upon  personal 
service  of  such  certificate,  or  a  duplicate  thereof  upon  the  clerk  of  such 
guardians,  or  upon  any  one  of  such  overseers,  shall  conduct  the  prosecu- 
tion, and  shall  pay  the  costs  reasonably  and  properly  incurred  by  them 
therein  (so  far  as  the  same  shall  not  be  allowed  to  them  under  any 
order  of  any  court)  out  of  the  common  fund  of  the  union,  or  out  of  the 
funds  in  the  hands  of  the  guardians  or  overseers,  as  the  case  may  be ; 
and,  where  there  is  a  board  of  guardians,  the  clerk  or  some  other  officer 
of  the  union  or  place,  and,  where  there  is  no  board  of  guardians,  one  of 
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the  overseers  of  the  poor  may,  if  such  justices  think  it  necessary  for 
the  purposes  of  public  justice,  be  bound  over  to  prosecute." 

Sect.  26.  "Whosoever,  being  legally  liable,  either  as  a  master  or 
mistress,  to  provide  for  any  apprentice  or  servant  necessary  food, 
clothing,  or  lodging,  shall  wilfully  and  without  lawful  excuse  refuse 
or  neglect  to  provide  the  same,  (or  shall  unlawfully  and  maliciously  do, 
or  cause  to  be  done,  any  bodily  harm  to  any  such  apprentice  or 
servant,)  so  that  the  life  of  such  apprentice  or  servant  shall  be  en- 
dangered, or  the  health  of  such  apprentice  or  servant  shall  have  been 
or  shall  be  likely  to  be  permanently  injured,  shall  be  guilty  of  a  mis- 
demeanour, and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour." 

In  prosecutions  of  bankrupts  for  oflfences  under  24  &  25  Vict.  c.  134, 
it  is  enacted,  in  sect.  223,  "That  the  court  may  direct  that  the 
creditors'  assignee,  or,  if  there  be  no  creditors'  assignee,  the  official 
assignee,  or  any  of  the  creditors  of  the  bankrupt,  shall  act  as  the 
prosecutor  in  respect  of  such  offence,  and  shall  give  to  such  assignee  or 
creditor  a  certificate  of  the  court  having  so  directed,  which  certificate 
shall  be  deemed  sufficient  proof  of  such  prosecution  having  been 
directed  as  aforesaid  ;  and  upon  the  production  of  such  certificate,  the 
costs  of  such  prosecution  shall  be  allowed  by  the  court  before  which 
any  person  shall  be  prosecuted  or  tried  in  pursuance  of  such  direction, 
unless  such  last-mentioned  court  shall  specially  otherwise  direct,  and 
when  allowed  by  any  such  court,  such  sum  so  allowed  shall  be  ordered 
by  the  said  court  to  be  paid  and  borne  in  all  respects  in  the  same 
manner  as  the  expenses  of  prosecution  for  felonies  are  now  paid  and 
borne,  and  the  same  shall  be  paid  and  borne  aceordiligly ;  and  any 
expenses  incurred  by  such  prosecutor  other  than  those  so  defrayed  in 
accordance  with  the  next  following  clause,  shall  be  paid  out  of  the 
account,  intituled  '  The  Chief  Registrar's  Account.' " 

Sect.  224.  The  court  may  direct  the  assignees  to  lay  the  papers  before 
the  attorney-general  (or  the  solicitor-general  during  a  vacancy  in  the 
office  of  attorney-general)  for  his  direction  thereon,  either  whUe  the 
bankruptcy  is  pending  before  the  court,  or  when  it  has  been  brought 
to  a  conclusion. 

The  costs  of  a  prosecution  under  14  &  15  Vict.  c.  19,  s.  12,  are  to  be 
allowed  in  all  respects  as  in  cases  of  felony.     (See  sect.  14.) 

The  14  &  15  Vict.  c.  19  is  unrepealed  as  to  sect.  11,  which  enacts, 
"  that  it  shall  be  lawful  for  any  person  whatsoever  to  apprehend  any 
person  who  shall  be  found  committing  any  indictable  offence  in  the 
night,  and  to  convey  him  or  deliver  him  to  some  constable  or  other 
peace  officer,  in  order  to  his  being  conveyed  as  soon  as  conveniently  may 
be  before  a  justice  of  the  peace,  to  be  dealt  with  according  to  law." 
Then  by  sect.  12,  "  If  any  person  liable  to  be  apprehended  under 
the  provisions  of  this  Act  shall  assault  or  offer  any  violence  to  any 
person  by  law  authorized  to  apprehend  or  detain  him,  or  to  any  person 
acting  in  Ms  aid  or  assistance,  every  such  offender  shall  be  gTiilty  of 
a  misdemeanour,  and,  being  convicted,  shall  be  liable  to  be  im- 
prisoned, with  or  without  hard  labour,  for  any  term  not  exceeding  three 
years." 

As  to  costs  in  the  prosecution  of  nuisances  from  steam-engines,  see 
"Nuisances,"  Vol.  III. 

As  to  costs  in  prosecutions  for  the  non-repair  of  highways,  see 
"  Highways  in  General,"  Vol.  II. 

As  to  costs  in  prosecuting  the  keepers,  &c.,  of  disorderly  houses, 
gaming-houses,  and  bawdy-houses,  see  post,  "  Disorderly  House." 
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By  30  &  31  Vict.  c.  35,  s.  2,  "  Whenever  any  bill  of  indictment  shall 
be  preferred  to  any  grand  jury  under  the  provisions  of  the  Act  twenty- 
second  and  twenty-third  Victoria,  chapter  seventeen,  against  any  person 
who  has  not  been  committed  to  or  detained  in  custody,  or  bound  by  re- 
cognizance to  answer  such  indictment,  and  the  person  accused  thereby 
shall  be  acquitted  thereon,  it  shall  be  lawful  for  the  ootirt  before  which 
such  indictment  shall  be  tried,  in  its  discretion  to  order  and  direct  the 
prosecutor  or  other  person  by  or  at  whose  instance  such  indictment 
shall  have  been  preferred  to  pay  unto  the  accused  person  the  just 
and  reasonable  costs,  charges  and  expenses  of  such  accused  person  and 
his  witnesses  (if  any),  caused  and  occasioned  by  or  consequent  upon  the 
preferring  of  such  bill  of  indictment,  to  be  taxed  by  the  proper  ofi&cer 
of  the  court ;  and  upon  non-payment  of  such  costs,  charges  and 
expenses  within  one  calendar  month  after  the  date  of  such  direction  and 
■  order,  it  shall  be  lawful  for  any  of  the  superior  courts  of  law  at  West- 
minster, or  any  judge  thereof,  or  for  the  justices  and  judges  of  the 
Central  Criminal  Court  (if  the  bill  of  indictment  has  been  preferred  in 
that  court),  to  issue  against  the  person  on  whom  such  order  is  made  such 
and  the  like  writ  or  writs,  process  or  processes,  as  may  now  be  lawfully 
issued  by  any  of  the  said  superior  courts  for  enforcing  judgments 
thereof." 

By  sect.  3,  it  is  recited  "That  complaint  is  frequently  made  by 
persons  charged  with  indictable  offences  upon  their  trial  that  they  are 
unable,  by  reason  of  poverty,  to  call  witnesses  on  their  behalf,  and  that 
injustice  is  thereby  occasioned  to  them  ;  and  it  is  expedient  to  remove 
as  far  as  practicable  all  just  grounds  for  such  complaints  :  therefore  in 
all  cases  where  any  person  shall  appear  or  be  brought  before  any  justice 
or  justices  of  the  peace,  charged  with  any  indictable  offence,  whether 
committed  within  this  realm  or  upon  the  high  seas,  or  upon  land  be- 
yond the  sea,  and  whether  such  person  appear  voluntarily  upon  sum- 
mons, or  has  been  apprehended  with  or  without  warrant,  or  be  in 
custody  for  the  same  or  any  other  offence,  such  justice  or  justices,  before 
he  or  they  shall  commit  such  accused  person  for  trial  or  admit  him  to 
bail,  shall  immediately  after  obeying  the  directions  of  the  eighteenth  sec- 
tion of  the  Act  eleventh  and  twelfth  Victoria,  chapter  forty-two,  demand 
and  inquire  of  the  accused  person  whether  he  desires  to  call  any  wit- 
nesses ;  and  if  the  accused  person  shall,  in  answer  to  such  demand,  call 
or  desire  to  call  any  witness  or  witnesses,  such  justice  or  justices  shall, 
in  the  presence  of  such  accused  person,  take  the  statement  on  oath  or 
aflSrmation,  both  examination  and  cross-examination,  of  those  who 
shall  be  so  called  as  witnesses  by  such  accused  person,  and  who  shall 
know  anything  relating  to  the  facts  and  circumstances  of  the  case,  or 
anything  tending  to  prove  the  innocence  of  such  accused  person,  and 
shall  put  the  same  into  writing ;  and  such  depositions  of  such  wit- 
nesses shall  be  read  over  to  and  signed  respectively  by  the  witnesses 
who  shall  have  been  so  examined,  and  shall  be  signed  also  by  the  jus- 
tice or  justices  taking  the  same,  and  transmitted  in  due  course  of  law 
with  the  depositions,  and  such  witnesses,  not  being  witnesses  merely  to 
the  character  of  the  accused,  as  shall  in  the  opinion  of  the  justice  or 
justices  give  evidence  in  any  way  material  to  the  case,  or  tending  to 
prove  the  innocence  of  the  accused  person,  shall  be  bound  by  recogni- 
zance to  appear  and  give  evidence  at  the  said  trial ;  and  afterwards 
upon  the  trial  of  such  accused  person,  all  the  laws  now  in  force  relating 
to  the  deposition  of  witnesses  for  the  prosecution  shall  extend  and  be 
applicable  to  the  depositions  of  witnesses  hereby  directed  to  be  taken." 

By  sect.  5  it  is  further  provided  that  the  court  before  which  any 
accused  person  shall  be  prosecuted  or  tried  or  for  trial,  before  which  he 
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may  be  committed  or  bailed  to  appear  for  any  felony  or  misdemeanour, 
is  hereby  authorized  and  empowered,  in  its  discretion,  at  the  request  of 
any  person  who  shall  appear  before  such  court  on  recognizance  to  give 
evidence  on  behalf  of  the  person  accused,  to  order  payment  unto  such 
witness  so  appearing  of  such  sum  of  money  as  to  the  court  shall  seem 
reasonable  and  sufficient  to  compensate  such  witness  for  the  expenses, 
trouble,  and  loss  of  time  he  shall  have  incurred  in  attending  before  the 
examining  magistrate,  and  at  or  before  such  court ;  and  the  amount  of 
such  expenses  of  attending  before  the  examining  magistrate,  and  com- 
pensation for  trouble  and  loss  of  time  therein,  shall  be  ascertained  by  the 
certificate  of  such  magistrate,  granted  before  the  attendance  in  court ; 
and  the  amount  of  all  other  expenses  and  compensation  shall  be  ascer- 
tained by  the  proper  oiiicer  of  the  court,  who  shall,  upon  the  receipt  of 
the  sum  of  sixpence  for  each  witness,  make  out  and  deliver  to  the 
persons  entitled  thereto  an  order  for  such  expenses  and  compensation, 
together  with  the  said  fee  of  sixpence  upon  such  and  the  same  treasurers 
and  officers  as  would  now  by  law  be  liable  to  payment  of  an  order  for 
the  expenses  of  the  prosecutor  or  witnesses  against  such  accused  person ; 
and  if  the  accusation  be  of  such  kind  that  the  court  shall  have  no. 
power  to  order  the  expenses  of  the  prosecutor,  then  upon  the  treasurer 
or  other  officer  in  the  capacity  of  a  treasurer  of  the  county,  riding, 
division,  city,  borough  or  place  where  the  offence  of  such  accused  person 
may  be  alleged  to  have  been  committed,  which  treasurer  or  other  officer 
is  hereby  required  to  pay  the  same  orders  upon  sight  thereof,  and  shall 
be  allowed  the  same  in  his  accounts :  provided  always  that  in  no  case 
shall  any  such  allowance  or  compensation  exceed  the  amount  now  by 
law  permitted  to  be  made  to  prosecutors  and  witnesses  for  the  prose- 
cution ;  and  provided  always  that  such  allowance  and  compensation 
shall  be  allowed  and  paid  as  part  of  the  expenses  of  the  prosecution." 

As  we  have  seen,  ("  Commitment  for  Safe  Custody")  by  3  Jac.  I., 
c.  10,  s.  1,  a  defendant  committed  by  a  justice  to  the  county  gaol  to  take 
his  trial  for  any  felony  or  inferior  offence,  is  to  bear  the  reasonable 
costs  of  his  own  conveyance  ;  and  if  he  refuse  to  pay  them,  they  are 
to  be  levied  by  warrant  of  distress  on  his  personal  estate,  or  by  a  rate, 
if  he  have  no  property. 

By  27  Geo.  II.,  c.  3,  s.  1,  "When  any  person,  not  having  goods  or  money 
in  the  county  where  he  is  taken  sufficient  to  bear  the  charges  of  himself 
and  of  those  who  convey  him,  is  committed  to  gaol  or  the  house  of 
correction  by  warrant  from  any  justice  or  justices  of  the  peace,  then  on 
application  by  any  constable  or  other  officer  who  conveyed  him  to  any 
justice  of  the  peace  for  the  same  county  or  place,  such  justice  shall,  upon 
oath,  examine  into  and  ascertain  the  reasonable  expenses  to  be  allowed 
such  constable  or  other  officer,  and  shall  forthwith,  without  fee  or 
reward  by  warrant  under  his  hand  and  seal,  order  the  treasurer  of  the 
county  or  place  to  pay  the  same,  which  the  said  treasurer  is  hereby  re- 
quired to  do  as  soon  as  he  receives  such  warrant,  and  any  sum  so  paid 
shall  be  allowed  in  his  accounts." 

But  now  by  11  &  12  Vict.  c.  42,  (Jervis'  Act,)  s.  26,  it  is  enacted  that 
the  constable,  or  any  of  the  constables  or  other  persons  to  whom  the 
warrant  of  commitment  (for  trial  on  a  charge  of  felony  or  misdemeanour 
under  the  previous  section)  shall  be  directed,  shall  convey  such  accused 
person  therein  named  or  described  to  the  gaol  or  other  prison  men- 
tioned in  such  warrant,  and  there  deliver  him,  together  with  such  war- 
rant, to  the  gaoler,  keeper,  or  governor  of  such  gaol  or  prison,  who  shall 
thereupon  give  such  constable  or  other  person  so  delivering  such  pri- 
soner into  his  custody  a  receipt  (ante,  888)  for  such  prisoner,  setting  forth 
the  state  and  condition  in  which  such  prisoner  was  when  he  was  de- 
livered into  the  custody  of  such  gaoler,  keeper,  or  governor  ;  and  in  all 
cases  where  such  constable  or  other  person  shall  be  entitled  to  his  costs 
or  expenses  for  conveying  such  person  to  such  prison  as  aforesaid,  it 
shall  be  lawful  for  the  justice  or  justices  who  shall  have  committed  the 
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accused  party,  or  for  any  justice  of  the  peace  in  and  for  the  said  county, 
riding,  division,  or  other  place  of  exclusive  jurisdiction  wherein  the 
offence  is  alleged  in  the  said  warrant  to  have  been  committed,  to  ascer- 
tain the  sum  which  ought  to  be  paid  to  the  said  constable  or  other 
person  for  conveying  such  prisoner  to  such  gaol  or  prison,  and  also  the 
sum  which  should  reasonably  be  allowed  him  for  his  expenses  in 
returning,  and  thereupon  such  justice  shall  make  an  order  {cuUe,  888) 
upon  the  treasurer  of  such  county,  riding,  division,  liberty,  or  place  of 
exclusive  jurisdiction,  or  if  such  place  of  exclusive  jurisdiction  shall 
be  contributory  to  the  county  rate  of  any  county,  riding,  or  division, 
then  upon  the  treasurer  of  such  county,  riding,  or  division  respec- 
tively, or  in  the  county  of  Middlesex  upon  the  overseers  of  the  poor 
of  the  parish  or  place  within  which  the  offence  is  alleged  to  have 
been  committed,  for  payment  to  such  constable  or  other  person  of  the 
sums  so  ascertained  to  be  payable  to  him  in  that  behalf ;  and  the  said 
treasurer  or  overseers,  upon  such  order  being  produced  to  him  or  them 
respectively,  shall  pay  the  amount  thereof  to  such  constable  or  other 
person  producing  the  same,  or  any  person  who  shall  present  the  same 
to  him  or  them  for  payment :  provided  nevertheless,  that  if  it  shall 
appear  to  the  justice  or  justices  by  whom  any  such  warrant  of  commit- 
ment against  such  prisoner  shall  be  granted  as  aforesaid,  that  such  pri- 
soner hath  money  sufficient  to  pay  the  expenses,  or  some  part  thereof, 
of  conveying  him  to  such  gaol  or  prison,  it  shall  be  lawful  for  such  jus- 
tice or  justices,  in  his  or  their  discretion,  to  order  such  money  or  a  suffi- 
cieiit  part  thereof  to  be  applied  to  such  purpose." 

With  respect  to  summary  convictions  and  orders,  the  stat.  27  Geo.  II., 
c.  3,  s.  1,  supra,  is  not  repealed  by  the  11  &  12  Vict.  c.  43,  which  makes 
no  provision  for  these  expenses.  The  form  of  the  commitment  in  the 
schedule  to  the  Act,  {ante,  885,)  which  is  applicable  to  this,  assumes 
an  adjudication  extending  to  these  expenses,  and  in  itself  extends  the 
imprisonment  until  these,  as  well  as  the  penalty  and  costs,  are  paid. 
(Leverick  v.  Mercer,  14  Q.  B.  759.) 

If  the  trial  of  a  prisoner  indicted  for  felony  be  postponed,  on  the 
ground  of  the  absence  of  the  prosecutor,  who  is  a  material  witness  for 
the  prosecution,  the  prisoner  can  not  be  allowed  his  costs,  but  the 
judge  will  discharge  him  on  his  own  recognizance.  {B.  v.  Crowe, 
4  0.  (h  P.  251.) 

As  to  the  provisions  of  the  Highway  Act,  giving  defendants  costs  in 
some  cases  where  the  prosecution  for  the  non-repair  is  certified  by  the 
judge  to  be  vexatious,  see  "  Highways  in  General,"  Vol.  II. 

As  to  the  provisions  for  the  defendant's  costs  upon  removal  of  an  in- 
dictment for  trial  into  the  Central  Criminal  Court,  see  19  &  20  Vict. 
c.  16,  cmte,  1322. 

By  stat.  55  Geo.  III.,  c.  50,  "  Every  prisoner  who  now  is,  or  hereafter 
shall  be  charged  with  any  felony,  or  as  an  accessary  thereto,  or  with 
any  misdemeanour,  before  any  court  holding  criminal  jurisdiction 
within  that  part  of  Great  Britain  called  England,  against  whom  no  bill 
of  indictment  shall  be  found  by  the  grand  jury,  or  who,  on  his  or  her 
trial,  shall  be  acquitted,  or  who  shall  be  discharged  by  proclamation  for 
want  of  prosecution,  shall  be  immediately  set  atlarge  without  payment  of 
any  fee  or  sum  of  money  for  or  in  respect  of  his  or  her  discharge  to  any 
person  or  persons  whomsoever,  except  only  in  such  cases  wherein  the 
prisoner  shall  have  been  charged,  and  shall  then  stand  charged,  with 
any  process  authorizing  the  detention  of  such  prisoner:  provided  always 
that  if  it  shall  happen  that  any  prisoner  who  shall  so  stand  charged 
with  any  process  authorizing  his  detention  as  aforesaid  shall  have  been 
discharged  in  supposed  obedience  to  this  Act  by  reason  that  the  sheriff 
or  other  officer  entitled  to  have  detained  him  was  at  the  time  of  such  Ids 
discharge  ignorant  that  there  was  any  such  charge  against  him,  it  shall, 
in  such  case,  be  lawfulfor  such  sheriff  or  other  officer,  on  receiving  infor- 
mation of  such  charge,  presently  to  re-take  the  prisoner  so  discharged  as 
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aforesaid,  and  thereupon  forthwith  to  detain  him  in  custody  upon  such 
charge,  in  such  manner  as  the  said  sheriff  or  other  oflacer  might  have 
done  if  such  prisoner  had  not  been  set  at  large ;  and  that  upon  his  being 
so  re-taken  the  said  prisoner  shall  be  deemed  for  the  purpose  of  that 
suit  to  have  been  in  custody  continually  from  the  time  when  he  so  first 
stood  charged  as  aforesaid." 

By  the  5th  section  of  the  Act  the  fees  iisually  paid  to  clerks  of  the 
peace  and  others  were  abolished;  and  by  14  Geo.  III.,  c.  20,  s.  2,  the  fees 
paid  to  sheriffs,  gaolers,  &c.,  had  been  previously  abolished  from  any 
such  persons,  or  any  surety  or  sureties  for  them. 

By  the  9th  section  of  the  55  Geo.  III.,  c.  50,  it  is  made  a  misde- 
meanour in  clerks  of  the  peace  and  others  to  exact  any  such  fees. 

These  Acts  were  extended  by  the  8  &  9  Vict.  c.  114,  which  enacts  that 
the  provisions  of  the  55  Geo.  Ill,,  c.  55,  respecting  the  discharge  of  cer- 
tain prisoners  without  payment  of  any  fee,  do  and  shall  extend  to  all 
persons  who  now  are  or  hereafter  shall  be  charged  with  or  indicted  for 
any  felony,  or  as  an  accessary  thereto,  or  with  or  for  any  misdemeanour 
before  any  court  of  criminal  jurisdiction  in  England  against  whom  no 
bill  of  indictment  shall  be  found  by  the  grand  jury,  or  who,  on  his, 
her,  or  their  trial  shall  be  acquitted,  or  who  shall  be  discharged  by 
proclamation  for  want  of  prosecution,  and  that  it  is  not  and  shall  not  be 
lawful  to  demand  or  take  from  any  such  persons  any  fee  for  their  ap- 
pearance to  the  indictment  or  information,  or  for  allowing  them  to  plead 
thereto,  or  for  recording  their  appearance  or  plea,  or  for  discharging 
any  recognizance  taken. 


Power  to  justices 
to  award  costs 
which  shall  be 
specified  in 
conviction  or 
order  of  dia- 
tnissal,  and  may 
be  recovered  by 
distress. 


Qosts  of  appeal. 


III.  ®n  ©onbtctions  antr  SummatB  ^tocertirifls  iefore 

By  the  11  &  12  Vict.  c.  43  (Jervis's  Act),  which  repeals  the  former 
enactment  of  18  Geo.  III.,  c.  19  upon  this  subject,  it  is  enacted  by  s.  18, 
"  That  in  all  cases  of  summary  conviction,  or  of  orders  within  that  Act 
made  by  a  justice  or  justices  of  the  peace,  it  shall  be  lawful  for  the 
justice  or  justices  making  the  same,  in  his  or  their  discretion,  to  award 
and  order  in  and  by  such  conviction  or  order  that  the  defendant  shall 
pay  to  the  prosecutor  or  complainant  respectively  such  costs  as  to  such 
justice  or  justices  shall  seem  just  and  reasonable  in  that  behalf; 
a.nd  in  cases  where  such  justice  or  justices,  instead  of  convicting  or 
making  an  order  as  aforesaid,  shall  dismiss  the  information  or  complaint, 
it  shall  be  lawful  for  him  or  them,  in  his  or  their  discretion,  in  and  by 
his  or  their  order  of  dismissal,  to  award  and  order  that  the  prosecutor 
or  complainant  respectively  shall  pay  to  the  defendant  such  costs  as  to 
such  justice*or  justices  shall  seem  just  and  reasonable  ;  and  the  sums  so 
allowed  for  costs  shall  in  all  cases  be  specified  in  such  conviction  or 
order,  or  order  of  dismissal  aforesaid,  and  the  same  shall  be  recoverable 
in  the  same  manner  and  under  the  same  warrants  as  any  penalty  or 
sum  of  money  adjudged  to  be  paid  in  and  by  such  conviction  or  order 
is  to  be  recoverable ;  and  in  cases  where  there  is  no  such  penalty  or  sum 
to  be  thereby  recovered,  then  such  costs  shall  be  recoverable  by  distress 
and  sale  of  the  goods  and  chattels  of  the  party,  and  in  default  of  such 
distress,  by  imprisonment,  with  or  without  hard  labour,  for  any  time 
not  exceeding  one  calendar  month,  unless  such  costs  shall  be  sooner 
paid." 

As  to  enforcing  the  order  for  costs,  see  tit.  "  Warrant  of  Distress" 
post,  Vol.  v.,  and  "  Commitment  in  Execution,"  ante,  862. 

By  the  11  &  12  Vict.  c.  43,  s.  27,  {ante,  866,)  after  an  appeal  against 
any  suiqmary  conviction  or  order  shall  be  decided,  if  the  same  shall  be 
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dosfs. 


decided  in  favour  of  the  respondents,  the  justice  or  justices  who  made 
such  conviction  or  order,  or  any  other  justice  of  the  peace  of  the  same 
couuty,  riding,  division,  liberty,  city,  borough,  or  place,  may  issue  such 
■warrant  of  distress  or  commitment  as  aforesaid,  for  execution  of  the 
same,  as  if  no  such  appeal  had  been  brought ;  and  if  upon  any  such 
appeal  the  court  of  quarter  sessions  shall  order  either  party  to  pay 
costs,  such  order  shall  direct  such  costs  to  be  paid  to  the  clerk  of  the 
peace  of  such  court  to  be  by  him  paid  over  to  the  party  entitled  to  the 
same,  and  shall  state  within  what  time  siich  costs  shall  be  paid ;  and  if 
the  same  shall  not  be  paid  within  the  time  so  limited,  and  the  party 
ordered  to  pay  the  same  shall  not  be  bound  by  any  recognizance  con- 
ditioned to  pay  such  costs,  such  clerk  of  the  peace  or  his  deputy  upon 
application  of  the  party  entitled  to  such  costs,  or  of  any  person  on  his 
behalf,  and  on  payment  of  a  fee  of  one  shilling,  shall  grant  to  the  party 
so  applying  a  certificate  that  such  costs  have  not  been  paid;  and 
upon  production  of  such  certificate  to  any  justice  or  justices  of  the 
peace  for  the  same  county,  riding,  division,  liberty,  city,  borough,  or 
place,  it  shall  be  lawful  for  him  or  them  to  enforce  the  payment  of 
such  costs  by  warrant  of  distress,  in  manner  aforesaid,  and  in  default 
of  distress,  he  or  they  may  commit  the  party  against  whom  such 
warrant  shall  have  issued  in  manner  hereinbefore  mentioned  for  any 
time  not  exceeding  three  calendar  months,  unless  the  amount  of  such 
costs,  and  all  costs  and  charges  of  the  distress,  and  also  the  costs  of  the 
commitment  and  conveying  of  the  said  party  to  prison  (if  such  justice 
or  justices  shall  think  fit  so  to  order,  the  amount  thereof  being 
ascertained  and  stated  in  such  commitment)  shall  be  sooner  paid. 

By  sect.  30,  the  manner  in  which  the  fees  to  which  any  clerk  of  the 
peace,  clerk  of  special  sessions,  or  clerk  of  the  petty  sessions,  or  clerk  to 
any  justice  or  justices  out  of  sessions  are  to  be  ascertained,  appointed, 
and  regulated,  is  provided. 

Before  the  11  &  12  Vict.  c.  43,  the  amount  of  the  costs  should  have 
been  specified  in  the  order  or  conviction,  the  justices  having  no  power 
to  order  a  party  to  pay  costs  to  be  taxed  by  their  clerk  or  ofiicer.  (Sell- 
wood  V.  Ifount,  1  Oale  <So  D.  358 ;  Lock  v.  Sellwood,  ib.  366 ;  and  see 
Reg.  Y.  Long,  XO.&D.  367.) 

And  since  the  11  &  12  Vict.  c.  43,  notwithstanding  that  by  sect.  18 
it  is  provided  that  the  sum  allowed  for  costs  must  be  specified  in  the 
conviction  or  order,  yet  it  has  been  held  that  where  a  conviction  and 
warrant  of  commitment  were  drawn  up  in  which  blanks  were  left  for 
the  amoimt  of  costs  to  be  inserted,  and  so  signed  by  the  justices,  and 
the  blanks  were  afterwards  filled  up  by  the  magistrates'  clerk,  and  the 
defendant  arrested  on  the  warrant  so  filled  up,  the  signing  in  blank 
was  merely  an  irregularity,  and  not  an  excess  of  jurisdiction,  and  that 
the  justices  were  protected  by  the  11  &  12  Vict.  c.  44  from  an  action 
for  false  imprisonment.    {Bott  v.  Aolcroyd,  28  L.  J.  M.  Q.  207.) 

By  the  18  &  19  Vict.  c.  126,  (Criminal  Justice  Act,)  the  justices 
may  order  payment  of  expenses,  for  it  is  enacted,  s.  14,  "  where  any 
charge  is  summarily  adjudicated  upon  under  this  Act,  or  an  offender  is 
under  this  Act  convicted  by  justices  in  petty  sessions  upon  a  plea  of 
'  guilty,'  it  shall  be  lawful  for  the  justices  by  whom  such  charge  has 
been  adjudicated  upon  or  offender  convicted,  upon  the  request  of  any 
person  who  has  preferred  the  charge  or  appeared  to  prosecute  or  give 
evidence  against  the  person  charged,  if  such  justices  think  fit  so  to  do, 
to  grant  a  certificate  to  such  person  of  the  amount  of  the  compensation 
which  such  justices  may  deem  reasonable  for  his  expenses,  trouble,  and 
loss  of  time  therein,  subject  nevertheless  to  the  regulations  made  or  to 
be  made  as  hereinafter  mentioned ;  and  every  such  certificate  shall, 
when  granted  in  England,  have  the  effect  of  an  order  of  court  for  the 
payment  of  the  expenses  of  a  prosecution  made  under  the  Act  of  the 
seventh  year  of  King  George  the  Fourth,  chapter  sixty-four,  and  the 
Acts  amending  the  same,  and  when  granted  in  Ireland  shall  have  the 
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Mode  of  fixing 
costs. 

Costs  of  dLs- 


effect  of  an  order  of  court  for  the  payment  of  the  expenses  of  a  prosecu- 
tion made  under  the  Act  of  the  fifty-fifth  year  of  King  George  the 
Third,  chapter  ninety-one,  and  the  Acts  amending  the  same ;  and  the 
amount  mentioned  in  such  certificate  shall  be  paid  in  like  manner  as 
the  money  mentioned  in  such  order  of  court;  and  all  certificates  to  be 
granted  under  this  Act  shall  be  subject  to  the  like  regulations  made  or 
to  be  made  in  relation  thereto  as  the  certificates  mentioned  in  the  said 
Act  of  the  seventh  year  of  King  George  the  Fourth,  to  be  granted  by 
examining  magistrates,  are  or  may  be  subject  to  under  the  Act  of  the 
session  holden  in  the  fourteenth  and  fifteenth  years  of  her  Majesty, 
chapter  fifty-five :  provided  also,  that  the  amount  of  the  fees  payable  to 
the  clerks  of  the  magistrates  in  petty  sessions,  in  respect  of  any  pro- 
ceeding under  this  Act,  and  of  the  fees  payable  to  the  clerks  of  the 
peace  for  filing  the  depositions,  conviction,  or  certificate  of  dismissal 
aforesaid,  and  of  all  such  expenses  of  apprehending  the  person  charged, 
and  detaining  him  in  custody,  and  of  such  other  expenses  as  are  now 
by  law  payable  when  incurred  before  a  commitment  for  trial,  may  be 
added  to  the  certificate  for  compensation  aforesaid,  and  paid  in  the  like 
manner." 

As  to  the  mode  of  deciding  on  and  fixing  those  costs  on  a  conviction, 
see  "  Conviction"  ante,  1145. 

As  to  the  costs  of  distresses  for  penalties,  &c.,  see  post,  "  Warrant  of 
Distress,"  Vol.  V. 


IV.  ®f  fflattgrng  a  prisoner  to  ®aol. 

Costs  of  canTing  As  to  the  costs  of  carrying  a  prisoner  to  gaol,  see  3  Jac.  I.,  c.  10,  and 
\^f  °''"'°  2'^  '^^°-  II-'  st-  1.  c.  3;  11  &  12  Vict.  c.  42,  "  Commitment  for  Safe  Cus- 
^^ '  tody,"  ante,  855. 


Costs  in  other 
cases. 


v.-  m  fflonstaJUs,  antr  in  ©tj&et  (Eases. 

As  to  the  costs  and  expenses  of  constables,  see  ante,  tit.  "Constables;" 
on  prosecution  for  third  breach  of  alehouse  licenses,  ante,  tit.  "  Ale- 


As  to  costs  on  certiorari,  see  ante,  tit.  "  Certiorari." 
On  appeals,  "  Appeals,"  ante,  257. 

On  appeals  against  poor  rates,  tit.  "  Poor  Bates,"  Vol.  IV. 
On  appeals  against  orders  of  removal,  tit.  "  Poor,"  Vol.  IV. 
On  appeals  against  overseers'  accounts,  tit.  "  Poor,"  Vol.  IV. 
In  distresses,  tit.  "  Warrant,"  Vol.  V. 
In  the  prosecution  of  vagrants,  see  "  Vagrants,"  Vol.  V. 
Costs  of  prosecuting  a  master  for  ill-treating  his  parish  apprentice, 
see  tit.  "Poor,"  Vol.  IV.  ^         f  yi"  > 

On  cases  stated  by  justices,  see  ante,  tit.  "Appeal,"  p.  267. 
On  crown  cases  reserved,  see  ante,  tit.  "Appeal,"  p.  271. 
On  prosecutions  removed  into  Queen's  Bench  by  certiorari,  see  ante 
■  "  Certiorari,"  «'«'  j  >  , 


tit. 


632. 


As  to  the  costs  of  commitments,  see  ante,  "  Commitment  for  Safe 
Omtochf,"  "  Commiitment  in  Execution,"  855. 
As  to  rewards,  see  "  Bewards,^'  Vol.  V. 


8-.  VI.]  ffiOStS. 


VI.  dFoms. 

To  the  Treasv/rer  of  the  county  of  ,  or  his  deputy. 

1    WHEREAS  hy  my  wa/rrant  of  cmrrndtment  dated  this  day,  I  have 
to  wit.       J  committed  one  G.  S.  for  \^  felony  and  horse  stealing']  at  ,  in 

the  said  cownty,  to  he  prosecuted  at  ilie  ensuing  assizes  at  ,  and  liave 

duly  hound  cnier  the  prosecutor  and  witnesses  for  that  purpose,  and  the  said  G.  S. 
not  having  sufficient  goods  or  money  to  defray  the  clia/rges  of  himself  or  the  officer 
who  is  appointed  to  convey  him  to  aforesaid,  from  [the  public  office,  Bow 

Street,"]  and  I  having  examined  into  and  ascertained  the  necessa/ry  ami  reasonable 
cha/rges  and  expenses  to  he  allowed  on  such  occasions,  amd  appointed  a/nd  f/sced  the 
same  at  tlie  sum  of  ,  do  hereby,  inpwrsuance  of  the  Act  of  Parliament 

in  such  case  made  a/nd  provided,  order  and  require  you  the  said  treasurer  of  the 
county  of  ,  to  pa/y  to  S.  L,,  the  officer  appointed  to  convey  the  said 

prisoner  as  aforesaid,  the  saM  sum  of  ,  and  for  so  doing  this  sJutU  he 

your  sufficient  wa/rra/nt.  Given  under  my  hand  wnd  seal  at  [the  public  office,  Sow 
Street,]  the  day  of  ,  in  the  yea/r  of  owe  Lord 

J.  P.  (i.s.) 
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(1).  Order  of 
justice  of  peace 
to  treasurer  of 
county  to  pay- 
expenses  of 
carrying  party 
committed  to 
common  gaol,  on 
27  Geo.  II.,  c.  3, 
8.1. 


}To  the  constable  of  the  hundred  [tithing,  or  township,]  of  ,  in 

the  [county]  of 

WHEREAS  hy  warrant  wider  the  hand  and  seal  of  me,  J.  S.,  Esquire,  one  [or 
us,  J.  S.  and  F.  G.,  Esquires,  two]  of  her  Majesty's  justices  of  the  peace  for  the 
said  [county]  of  ,  bea/ring  date  the  day  of  last, 

A .  B.,  of,  efcc,  was  committed  to  the  [house  of  correction]  at  ,  in  the 

[county]  of  ,for  [here  state  the  offence  as  in  the  commitment],  and 

he,  the  said  A.  B.,  has  the  meojns  and  ahility  to  bear  his  own  reasonable  cha/rges 
for  so  conveying  or  sendmg  him  to  the  saAd  [house  of  correction],  and  the  cha/rges 
of  those  appointed  to  gua/rd  him  thither,  wnd  who  have  so  guax'ded  him  thither; 
and  whereas  M.  N.,  constable  of  the  parish  of  ,  in  the  [county}  of 

aforesaid,  was  appointed  to  guard  the  said  A.  B.  to  the  said  [house  of  cor- 
rection], and  in  obedience  to  such  waa-rant  has  guarded  and  conveyed  the  said 
A.  B.to  the  said  [house  of  correction],  and  lias  made  oath  before  me  [vs],  the  said 
justice,  that  the  said  A.  B.  refused,  at  the  time  of  the  said  commitment  and  send- 
ing to  the  said  [house  of  correction],  to  defray  the  said  charges  of  conveying  him 
as  aforesaid,  and  did  not  then  pay  nor  hath  since  paid  the'  same,  which  said 
changes  are  reasonable,  and  amxiunt  to  the  sum  of  ,  and  that  the  said 

A .  B.,  before  a/nd  at  the  time  of  his  said  commitment,  dwelt  a/nd  inhabited  at 

,  in  the  said  hundred,  [tfcc]  .-  These  are  therefore  to  command  you,  in  her 
Majesty's  name,  forthwith  to  wmTcb  distress  and  sale  of  such  and  so  much  of  the 
goods  a/nd  chattels  of  the  said  A.  B.,  then  being  on  the  said  ,  as  shall 

saiisfy  and  pay  the  said  sum  of  ,  being  the  cha/rges  aforesadd,  the  ap- 

praisement to  be  made  hy  four  of  the  honest  inhabitants  of  the  parish  where  such 
goods  and  chattels  shall  be.  And  I  [we]  do  hereby  order  and  direct  the  goods  and 
chattels  so  to  be  distrained  to  he  sold  and  disposed  of  at  the  expiration  of  four  days 
from  the  time  of  talcing  such  distress,  unless  the  said  sum  of  ,  together 

with  the  reasonable  cha/rges  of  tahi/ng  and  keeping  such  distress,  shall  be  sooner 
paid,  returning  the  overplus,  if  any,  on  demand,  to  the  said  A.  B.,  or  if  no  suffi- 
cient distress  can  be  found,  then  that  you  certify  unto  me  [ws]  to  the  end  that  such 
fv/rther  proceedings  may  he  had  therein  as  to  the  law  doth  appertain. 

Given  under  [m^]  hmd  and  seal,  this  day  of  ,  in  the  year 

ofowrLord  ,  ai  ,  in  theScountyl  aforesaid. 

J.  S.  (1.8.) 


(2).  Enforcing 
costs  of 
conveyance  to 
gaol  by  distress 
warrant  on 
offender's  goods. 
(3  Jac.  I.,  0. 10, 
s.  1.) 


S  To  the  constable  of 


and  all  other  peace  officers  in  the  said  &)■  Warrant  of 

. .     t       r         i  n    J?      '  distress  for  costs 

to  Wit.    )      [county]  OJ  .  ™u„  ^  conviction 

WHEREAS  A.  B.  of  ,  [lahower],  was  on  ^s*  i^as*  »»^2/  where  the  offence 

convicted  before  theundersigned,  [one]  of  her  Majesty's  justices  of  the  peace  in  and  is  punishable  by 

for  the  said  county,  for  that  [stating  the  offence  as  in  the  conviction],  and  it  ^^^'^^^^Bh 

was  thereby  adjudged  that  the  said  A.  B.  for  his  said  offence  should  be  imprisoned  >  4g_  g  gj.) 
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in  the  [house  of  correction]  at  ,  in  the  said  county,  [and  there  be 

kept  to  hard  labour]  for  the  space  of  ;  and  it  was  also  thereby  ad- 

judged that  the  said  A.  B.  should  pay  to  the  scfid  0.  D.  the  sum  of  for 

his  costs  in  that  behalf  j  and  it  xoaa  thereby  ordered  that  if  the  said  sum  of 

for  costs  should  not  be  paid  [foHhwith]  the  same  should  be  levied  by  distress 
and  sale  of  the  goods  and  chattels  of  the  said  A.  B.  [amd  it  was  adjudged  that  in 
default  of  sufficient  distress  in  that  behalf  the  said  A .  B.  shovM  be  imprisoned  in 
the  said  [house  of  correction,  and  there  kept  to  ha/rd  lahour]  for  the  space  of 
,  to  commence  ai  and  from,  the  termination  of  his  imprisonment  afore- 
said, unless  the  said  sum  for  costs,  a/nd  all  costs  and  charges  of  the  said  distress, 
and  of  the  commitment  and  cormeying  of  the  said  A.  B.  to  the  said  [house  of  cor- 
rection], should  be  sooner  paid]  :  And  whereas  the  said  A.  B.  being  so  convicted 
as  aforesaid,  and  being  required  to  pay  the  said  sum  of  for  costs,  hath 

not  paid  the  same  or  any  pa/rt  thereof,  but  therein  hath  made  default  :*  These  are 
therefore  to  command  you,  in  her  Majesty's  name,  forthwith  to  make  distress  of 
the  goods  and  chattels  of  the  said  A .  B.,  and  if  within  the  space  of 
days  next  after  the  making  of  such  distress  the  said  last-mentioned  sum,  together 
with  the  reasonable  chm-ges  of  talcing  and  keeping  the  said  distress,  slw.ll  not  be 
paid,  that  then  you  do  seU  the  said  goods  and  chattels  so  by  you  distrained,  and 
do  pay  the  mcmey  arising  from  such  sale  to  ,  the  clerk  of  the  justices  of 

the  peace  for  the  division  of  ,  in  the  said  {county],  that  he  may  pay 

the  same  as  by  law  directed,  and  may  render  the  surplus  {if  any)  on  demand  to 
the  said  A.  B.,  and  if  no  such  distress  can  be  found,  then  that  you  certify  tlie 
same  unto  me,  to  the  end  that  such  proceedings  may  be  had  therein  as  to  the  law 
doth  appertain. 

Given  under  my  hand  and  seal  this  day  of  in  the  year  of 

our  Lord  ,  at  in  the  [county]  aforesaid. 

J.  S.  (l.s.) 


(4) .  ■Warrant  of 
distress  for  costs 
upon  an  order 
where  the 
disobeying  of  the 
order  is  punish- 
able with 
imprisonment. 


V  To  the  constable  of 
•Li 


,  and  to  aU  other  peace  officers  in  the 
to  wit.    i      said  [county]  of 

WHEREAS  on  last  past  complaint  was  made  before  the  undersigned, 

[one]  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said  county  of  , 

for  that  [(be,  as  in  tlie  order],  and  afterwards,  to  wit,  on  ,  at  , 

the  said  parties  appeared  before  me,  as  such  justice  as  aforesaid  [or  a«  it  may  be 
in  tlie  order],  and  thereupon,  having  considered  the  ^natter  of  tlie  said  complaint, 
I  adjudged  the  said  A.B.to  [&(C.,  as  in  the  order]  ;  and  that  if  upon  a  copy  of 
the  minute  of  that  order  being  served  wpon  the  said  A.  B.,  eitlier  personally  or  by 
leaving  the  same  for  him  at  his  last  or  tnost  usual  abode,  he  sliould  neglect  or 
refuse  to  obey  the  same,  I  adjudged  that  in  such  case  the  said  A .  B.  for  such  his 
disobedience  should  be  imprisoned  in  the  [hou.se  of  correction]  at  ,  in 

the  said  [county,  and  there  kept  to  hard  laltour]  for  the  space  of 
[uidess  the  said  order  should  be  sooner  obeyed]  ;  and  I  thereby  also  adjudged 
the  said  A.  B.  to  pay  to  tlie  said  C.  D.  the  sum  of  for  his  costs  in  that 

behalf;  and  I  ordered  that  if  tlie  said  sum  for  costs  should  not  be  paid  [forthtoith] 
the  same  should  be  levied  of  tlie  goods  and  cliattels  of  tlie  said  A .  B.  [and  in  de- 
fault of  sufficient  distress  in  that  behalf  I  thereby  adjudged  tliat  the  said  A.  B. 
should  be  imprisoned  in  tlie  said  [hou.se  of  coirection,  and  there  kept  to  hard 
labour]  for  the  space  of  ,  to  commence  at  and  from  the  termination  of 

his  imprisonment  aforesaid,  unless  the  said  sum  for  costs,  and  all  costs  and  cliarges 
of  the  said  distress,  and  of  the  commitment  and  conveying  of  the  said  A.  B,  to  the 
said  [house  of  correction],  should  be  sooner  paid]  :  A  nd  whereas  after  the  making 
of  the  said  order  a  copy  of  the  minute  thereof  was  duly  served  upon  the  said  A .  B., 
but  the  said  A .  B.  did  not  tlien  pay,  nor  hath  he  paid  the  said  sum  of 
for  costs  or  any  pa/rt  thereof,  but  therein  hath  made  default  :*  Tliesc  are  therefore 
to  command  you,  in  her  Majesty's  name,  forthwith  to  make  distress  of  the  goods 
and  cliattels  of  tlie  said  A .  B.,  and  if  within  the  space  of  days  next 

after  the  rmkvng  of  such  distress  the  said  last-mentioned  sum,  together  with  the 
reasonable  clmrges  of  taking  and  keeping  the  said  distress,  shall  not  be  paid,  that 
then  you  do  sell  the  said  goods  and  chattels,  so  by  you  distrained,  and  do  pay  the 
money  amsimg  from  such  sale  to  ,  the  clerk  of  the  justices  of  the  peace 

for  the  division  of  ,  in  the  said  [county],  that  he  mm/  pay  the  samie  as 

by  law  directed,  and  may  render  the  overplus  (if  amy)  on  demmd,  to  the  said 


s.  VI.]  ©OBfS.  1335 

A.  B.,  and  if  no  such  distress  can  hefoimd,  then  that  you  certify  the  same  unto      6.  Forms. 

me,  to  the  end  that  such  proceedings  may  he  had  therein  as  to  the  law  doth  ap-    — 

pertain. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year 

of  owr  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J.  S.  {ii.s.) 


)  To  the  constable  of  and  to  the  Teeeper  of  the  [home  oj  correc-    (S).  Warrant  ot 

to  wit.    \      fiore]  at  ,  in  tlie  said  [coimtyl  of  ,  commltmenl:  for 

WHEREAS  [.J-c,  as  in  the  last  two  forms  respectiTely,  to  the  asterisk*  and   ™nt  of  distress 
then  thus]  :  And  whereas  afterwards,  on  the  day  of  in  the   last  two'^caaes  ° 

year  aforesaid,  I  the  said  J.  8.  issued  a  warrant  to  the  constable  of 
commanding  him  to  levy  the  said  sum  of  for  costs,  by  distress  and  sale 

of  the  goods  and  chattels  of  the  said  A.  B. :  And  whereas  it  appeairs  to  me,  as  well 
by  the  return  of  the  said  constable  to  the  said  warrant  of  distress  as  otherwise,  tlmt 
the  said  constable  hath  made  diligent  search  for  the  goods  and  chattels  of  the  "said 
A.  B.,  but  that  no  sufficient  distress  whereon  to  levy  the  sum  above  mentioned  could 
be  found :  These  are  therefore  to  command  you,  the  said  constable  of  ,  to 

take  the  said  A.  B.,  and  him  safely  to  convey  to  tJie  [house  of  correction^  at 

aforesaid,  and  there  deliver  him  to  tlie  keeper  thereof,  together  with  this 
precept ;  And  I  do  hereby  command  you,  tlie  said  keeper  of  the  said  [house  of 
correction^,  to  receive  the  said  A.  B.  into  your  custody  in  the  said  [house  of  cor- 
rection'], there  to  imprison  him  [and  keep  him  to  ha/rd  labour]  for  the  space  of 
unless  the  said  sum,  and  all  costs  and  cha/rges  of  the  said  distress  [ami 
of  the  commitment  and  conveying  of  the  said  A.  B.to  the  said  house  of  cor- 
rection] amov/nting  to  thefwrther  sum  of  shall  be  sooner  paid  u/nto  you 
the  said  keeper,  and  fm'  yowr  so  doing  this  shall  be  yowr  sufficient  warrant. 
■  Given  wnder  my  hand  and  seal,  this  day  of  ,  in  the  yeair 
of  our  Lord           ,at                   ,in  the  [county]  aforesaid. 

J.  S.  (i,.s.) 


)  To  the  constable  of  ,  and  to  all  other  peace  officers  in  the  said    (s).  Warrant  of 

to  wit.  i       [county]  of  .  distress  for  costs 

WHEREAS  on  last  past  information  was  laid  [or  complaint  was    opon  an  order  for 

made]  before  the  undersigned,  [one]  of  her  Majesty's  justices  of  the  peace  in  and    irif  OTm^ioa  or 
for  the  said  [county],  for  that  [dec,  as  in  the  order  of  dismissal] ;  and  after-   complaint. 
wa/rds,  to  wit,  on  ,  at  ,  both  parties  appearing  before  me  in 

order  that  I  should  hea/i'  and  determine  the  same,  and  tlie  several  proofs  adduced 
to  me  in  that  behalf  being  by  me  duly  Jteard  and  considered,  and  it  manifestly  ap- 
pearing to  me  that  the  said  informaMon  [or  complaint]  was  not  proved,  I  therefore 
dismissed  the  same,  and  adjudged  that  the  said  0.  D.  should  pay  to  the  said  A .  B. 
the  sum  of  for  his  costs  incurred  by  him  in  his  defence  in  that  behalf; 

and  I  ordered  that  if  the  said  sum  for  costs  should  not  be  paid  [forthwith']  the 
same  sliovld  be  levied  of  the  goods  and  chattels  of  the  said  C.  B.  [and  I  adyudged 
that  i/n  default  of  sufficient  distress  in  that  behalf  the  said  0.  D.  should  be  im- 
prisoned in  the  [house  of  correction]  at  ,  in  the  said  county  [and  there 
kept  to  ha/rd  labour],  for  the  space  of  unless  the  said  sum  for  costs, 
a/nd  all  costs  and  charges  of  the  'said  distress,  and  of  the  commitment  a/nd  convey- 
ing of  the  said  C.  D.  to  the  said  [house  of  correction]  shovld  be  sooner  paid]  :* 
And  whereas  the  said  0.  B.  being  now  required  to  fay  unto  the  said  A.  B.  the 
said  sum  for  costs,  hath  not  paid  the  same  or  any  part  thereof,  but  therein  hath 
made  default :  These  a/re  therefore  to  command  you,  in  her  Majesty's  namie,  forth- 
with to  make  distress  of  the  goods  and  cJiattels  of  tlie  said  C.  D. ;  and  if,  within 
the  space  of  days  next  after  the  Tnahing  of  such  distress,  the  said  last- 
mentioned  sum,  together  with  the  reasonable  charges  of  taking  and  keeping  the  said 
distress,  shall  not  be  paid,  that  then  you  do  sell  the  said  goods  and  chattels  so  by 
you  distrained,  and  do  pay  the  money  a/rising  from  such  sale  to  ,  the 
clerk  of  the  justices  of  the  peace  for  the  division  of  ,in  the  said  [county], 
that  he  may  pay  and  apply  the  same  as  by  law  directed,  and  may  render  the  over- 
plus (if  amy)  on  demamd,  to  the  said  0.  D.,  and  if  no  such  distress  can  be  found, 
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(hen  that  you  certify  the  same  unto  me,  to  the  end  that  such  proceedings  may  he 
had  tlierein  as  to  the  law  doth  appertain. 

Oiven  under  m/y  hand  and  seal,  this  daiy  of  in  the  year 

of  our  Lord  ,  at  ,  in  the  [county^  aforesaid. 

J.  S.  (l.s.) 


p).  Warrant  of 
commitment  for 
■want  of  distress 
in  the  last  case; 


To  the  constable  of  ,  amd  to  the  keeper  of  the  [house  of  correc- 

to  wit    J      timi]  at  ,  in  the  said  [county^  of 

WHEBMAS  [(Sec,  as  in  the  last  form  to  the  asterisk*,  and  then  thus] : 
And  whereas  afterwards,  on  the  day  of  ,  in  the  year  afore- 

said, I  the  said  justice  issued  a  warrant  to  the  constable  of  ,  command- 

ing him  to  levy  the  said  sum  of  ,  for  costs  by  distress  and  sale  of  the 

goods  and  chattels  of  the  said  O.  D.;  And  whereas  it  appears  to  me  as  well  by  the 
retwm  of  the  said  constable  to  the  said  wa/rrant  of  distress  as  otherwise,  that  the 
said  constable  hath  made  diligent  search  for  thegoods  and  chattels  of  the  said  C.  D., 
bid  that  no  sufficient  distress  whereon  to  levy  the  sum  above  mentioned  could  he 
found :  These  are  therefore  to  command  you  the  said  constable  of  ,  to 

take  the  said  C.  D.,  and  him  safely  convey  to  the  [house  of  correction]  at 
aforesaid,  and  there  deliver  him  to  the  said  "keeper  thereof,  together  with  this  pre- 
cept ;  and  I  hereby  command  you  the  said  keeper  of  the  said  [house  of  correction], 
to  receive  the  said  0.  D.  into  your  custody  in  the  said  [house  of  correction],  there 
to  imprison  him  [and  keep  him  to  ha/t'd  labour]  for  the  space  of  , 

unless  the  said  sum  amd  all  costs  and  charges  of  the  said  distress,  [and  of  the 
commitment  and  conveying  of  the  said  G.  D.  to  the  said  house  of  correction,] 
amounting  to  the  further  sum  of  ,  shall  be  sooner  paid  unto  you  the 

said  keeper,  and  for  your  so  doing  this  shall  he  your  sufficient  warra/nt. 

Given  under  my  hand  amd,  seal,  this  day  of  ,  in  the  year 

of  our  Lord  ,  at  ,in  the  [county]  aforesaid. 

J.  S.  (w.) 


(8).  Cevtifloate  of 
clerk  of  the  peace 
that  the  costs  of 
an  appeal  are  not 
paid. 


Office  of  the  clerk  of  the  peace  for  the  [county]  of 
[Title  of  the  appeal.] 
/  hereby  certify  that  at  a  court  of  general  guai'ter  sessions  of  the  peace  Jwlden  at 
,  in  ami  for  the  said  [county],  on  last  past,  an  appeal  by 

A .  B.  against  a  conviction  [or  order]  of  J.  S.,  esquire,  one  of  her  Majesty' sjustiees 
of  the  peace  for  the  said  [county],  came  on  to  he  tried,  and  was  then  heard  and 
determined,  and  the  said  court  of  general  qvm-ter  sessions  tlierewpon  ordered  that 
the  said  conviction  [or  order]  should  be  conf/rmed  [or  quashed^,  and  that  the  said 
[appeUamt]  should  pay  to  the  said  [respondent]  the  sum  of  ,  for  his 

costs  incurred  by  him  in  tlie  said  appeal,  and  which  sum  was  thereby  ordered  to 
be  paid  to  the  cleric  of  the  peace  of  the  said  county,  on  or  before  the  day 

of  instant,  to  he  by  him  handed  over  to  the  said  [respondent]  ;  and  I 

further  certify  that  the  said  sum  for  costs  has  not,  nor  has  any  part  thereof,  been 
paid  in  obedience  to  the  said  order.    Doled  the  day  of  ,  18    . 

O.E. 
[Deputy]  Olerh  of  the  Peace, 


(9).  Warrantor 
distress  for  costs 
of  an  appeal 
against  a  convic- 
tion or  order. 


T  To  the  constable  of  ,  and  to  all  otller  peace  officers  in  the  said 

to  wU.  J      [county]  of 

WHEREAS  [&c.,  as  in  the  Warrants  of  Distress,  {ante,  3,  4,)  to  the  end 
■  of  the  statement  of  the  conviction  or  order,  and  then  thus]  :  And  whereas  the 
said  A.  B.  appealed  to  tlie  court  of  general  quarter  sessions  of  the  peace  for  the 
said  county  against  the  said  conviction  [or  order],  in  which  appeal  the  said  A..B. 
was  the  appdlamt,  and  the  said  C.  D.  [or  /.  S.,  esquire,  the  justice  of  the  peace 
who  made  the  said  conviction  or  order]  was  the  respondent,  and  which  said  appeal 
came  on  to  he  tried,  and  was  heard  and  determined,  at  the  last  general  quaver 
sessions  of  the  peace  for  the  said  county  liolden  at  ,  on  and 
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the  said  cowi  of  general  qua/rter  sessions  tJierewpon  ordered  that  the  said  conviction       Cottages. 

[or  order']  shmdd  be  confirmed  [or  quaehed],  and  that  the  said  [appellant]  shoidd  

pay  to  the  said  [respondent]  the  sum  of  ,  for  his  costs  incurred  by  him 

in  the  said  appeal,  which  said  sum  was  to  be  paid  to  the  cleric  of  the  peace  of  the 
said  \coimty\  on  or  before  the  day  of  ,18    ,  to  be  by  him 

handed  over  to  the  said  O.  D.  :  And  whereas  the  [deputy]  clerh  of  the  peace  of 
the  said  [county]  hath,  on  the  day  of  instamt,  duly  cer- 

tified that  the  said  sum  for  costs  had  not  then  been  paid  ;*  These  are  therefore 
to  command  you,  m  her  Majesty's  name,  forthwith  to  Tnake  distress  of  the  goods 
and  cliattels  of  the  said  A.  B.,  and  if  within  the  space  of  days  next 

after  the  mahimg  of  such,  distress  the  said  last-mentioned  sum,  together  with  the 
reasonable  charges  of  tahi/ng  and  keeping  the  said  distress,  shall  not  be  paid,  that 
them,  you  do  sell  the  said  goods  and  chattels  so  by  you  distrained,  and  do  pay  the 
mA)ney  a/rising  from  such  sale  to  ,  the  clerJc  of  the  justices  of  the  peace 

for  the  division  of  ,  in  the  said  [county],  that  he  may  pay  and  apply 

the  same  as  by  law  directed,  and  if  no  such  distress  can  be  fov/nd,  then  that  you 
cerlAfy  the  sanie  unto  me,  to  the  end  that  such  proceedings  may  he  had  therein  as 
to  the  law  doth  appertain. 

Given  under  rmj  hcmd  and  seal,  this  day  of  ,  in  the  year 

of  owr  Lord  ,at  ,in  the  [cownty]  aforesaid. 

J.  N.  (l.s.) 


)  To  the  constable  of  ,  and  to  the  Jceeper  of  the  [house  of  cor- 

to  wit.  J      rection]  at  ,  in  the  said  [county]  of 

WHEBEAS  [&c.,  as  in  the  last  form  to  the  asterisk*,  and  then  thus]  : 
And  whereas  afterwards,  on  the  day  of  ,  in  the  year  afore- 

said, I  the  undersigned  issued  a  wa/rramt  to  the  constahle  of  ,  command- 

ing him  to  levy  the  said  sum  of  for  costs  by  distress  and  sale  of  the 

goods  and  chattels  of  the  said  A.  S. :  And  whereas  it  appears  to  me,  as  well  by 
the  return  of  the  said  constable  to  the  said  warrant  of  distress  as  otherwise,  that 
the  said  constable  hath  made  diligent  search  for  the  goods  and  chattels  of  the 
said  A.  B.,  but  that  no  sufficient  distress  whereon  to  levy  the  sum  ahove  mentioned 
could  be  found :  These  a/re  therefore  to  com/ma/nd  you,  the  said  constable  of  , 

to  taJce  the  said  A.  B.,  and  him  safely  to  convey  to  the  [house  of  correction]  at 
aforesaid,  and  there  deliver  him  to  the  said  Jceeper  thereof,  together 
with  this  precept;  and  I  do  hereby  command  you  the  said  keeper  of  the  said 
[liouse  of  correction]  to  receive  the  said  A.  B.  into  yow  custody  in  the  said  [house 
of  correction],  there  to  imprison  him  [and  keep  him  to  hwrd  labour]  for  the 
space  of  ,  unless  the  said  sum  and  all  costs  and  charges  of  the  said 

distress  [and  of  the  commitment  and  conveying  of  the  said  A.  B.  to  the  said 
house  of  correction'],  amounting  to  the  further  sum  of  ,  shaU  be  sooner 

paid  unto  you  the  said  keeper,  and  for  your  so  doing  this  shaU  be  your  sufficient 
warroMt. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year 

of  owr  Lord  ,  at  ,  in  tlie  [county]  aforesaid. 

J.  N.  (us.) 


(10).  Warrant  of 
commitment  for 
want  of  distress 
in  the  la£t  case. 


CottasejEi. 


(JOTTAGE  (Sax.  Cite),  is  a  small  house  iot  habitation,  without  any  What. 
land  belonging  to  it; 

By  stat.  31  Eliz.  c.  1,  cottages  Were  prohibited  to  be  erected  without  31  Eiis.  c.  V. 
laying  at  least  four  acres  of  land  to  the  same,  and  divers  oihfer  restric- 
tions were  thereby  enjoined ;  but  the  same  was  repealed  by  stat.  15   is  Geo.  III., 
Geo.  III.  c.  32,  setting  forth  that  the  said  statute  of  31  Eliz.  had  laid  "•  ^^ 
the  industrious  poor  under  great  difficulties  to  procure  habitations,  and 
tended  very  much  to  lessen  population,  and  in  divei's  other  respects  was 
inconvenient  to  the  labouring  part  of  the  nation  in  general. 
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Cottages. 


2  Will.  IV.,  u.  42 


Trustees  and 
parish  officers  in 
vestry  assembled 
may  let  portions 
of  poor  aUotments 
to  industrions 
cottagers. 


Xiand  to  be  duly 
cultivated. 


Vestry  to  be  held 
annually  to 
receive  applica- 
tions. 


Order  of  vestry 
to  authorize 
occupation. 


Payment  of  rent. 


K  rent  is  in 
arrear,  or  land 
not  duly  culti- 
vated, tenant 
may  be  evicted. 


Power  to  recovei* 
possession  of  land 
illegally  held  over 
by  summary 
process. 


ffiottages. 

By  the  2  "Will.  IV.,  c.  42,  intituled  "An  Act  to  authorize  (in  Parishes 
inclosed  under  any  Act  of  Parliament)  the  letting  of  the  Poor  Allot- 
ments in  small  Portions  to  industrious  Cottagers,"  reciting  "  whereas 
in  parishes  inclosed  under  Acts  of  Parliament  there  are  in  many  cases 
allotments  made  for  the  benefit  of  the  poor,  chiefly  with  a  view  to  fuel, 
which  are  now  comparatively  useless  and  unproductive  :  and  whereas 
it  would  tend  much  to  the  welfare  and  happiness  of  the  poor  if  those 
allotments  could  be  let  at  a  fair  rent,  and  in  small  portions,  to  indus- 
trious cottagers  of  good  character,  while  the  distribution  of  fuel  might 
be  augmented  by  appropriating  the  said  rents  to  the  purchase  of  an 
additional  quantity  ;"  it  is  therefore  enacted,  "that  it  shall  and  may  be 
lawful  for  the  trustees  of  the  said  allotments,  together  with  the  church- 
wardens and  overseers  of  the  poor  in  parish  vestry  assembled,  and 
they  are  hereby  required,  to  let  portions  of  any  such  allotment,  not 
less  than  one-fourth  of  a  statute  acre,  and  not  exceeding  one  such  acre, 
to  any  one  individual,  according  to  their  discretion,  as  a  yearly  occu- 
pation from  Michaelmas  to  Michaelmas  (and  at  such  rent  as  land  of  the 
same  quality  is  usually  let  for  in  the  said  parish,)  to  such  industrious 
cottagers  of  good  character,  being  day  laboiirers  or  journeymen  legally 
settled  in  the  said  parish,  and  dwelling  within  or  near  its  bounds,  as 
shall  apply  for  the  same  in  the  manner  hereinafter  mentioned." 

Sect.  2.  "  Provided  also,  and  be  it  further  enacted,  that  the  person 
hiring  the  same  shall  be  held  bound  to  cultivate  it  in  such  a  manner  as 
shall  preserve  the  land  in  a  due  state  of  fertility." 

Sect.  3.  "  Por  the  purpose  of  carrying  this  Act  into  effect  a  vestry 
shall  be  held  in  the  first  week  in  September  in  every  year,  of  which  ten 
days'  notice  shall  be  given  in  the  usual  manner,  at  which  vestry  the 
trustees  of  the  said  allotments  may  attend  and  vote,  if  they  shall  so  think 
fit,  and  at  which  vestry,  or  some  adjournment  thereof,  any  industrious 
cottager  of  good  character  who  may  desire  to  rent  such  portion  of 
land  as  aforesaid  may  apply  for  the  same ;  and  the  said  vestry  are  hereby 
required,  taking  into  consideration  the  character  and  circumstances  of 
the  applicant,  to  determine  the  case,  either  by  rejecting  his  application, 
or  by  making  an  order  that  he  shall  be  permitted  to  occupy  such  portion 
of  the  poor  allotment,  being  not  less  than  one-fourth  of  a  statute  acre 
nor  exceeding  one  such  acre,  as  the  said  vestry  in  their  discretion  shall 
determine,  and  upon  the  terms  hereinbefore  enacted ;  and  the  said 
order  of  vestry  shall  be  held  to  all  intents  and  purposes  to  be  a  suffi- 
cient title  and  authority  to  such  applicant  to  enter  into  the  occupation 
of  such  land  at  the  time  therein  appointed." 

Sect.  4.  "  Provided  always,  and  be  it  further  enacted,  that  the  rent 
shall  be  reserved  and  payable  to  the  churchwardens  and  overseers  of  the 
poor,  on  behalf  of  the  vestry,  in  one  gross  sum  for  the  whole  year,  and 
shall  be  paid  to  one  or  either  of  them  at  the  end  of  the  year's  occupa- 
tion." 

Sect.  5.  "  K  the  rent  of  such  portion  of  land  shall  at  any  time  be  four 
weeks  in  arrear,  or  if  at  the  end  of  any  one  year  of  occupation  it  shall 
be  the  opinion  of  the  vestry  that  the  land  has  not  been  duly  cultivated, 
so  as  to  fulfil  the  useful  and  benevolent  purposes  of  this  Act,  then  and 
in  such  case  the  churchwardens  and  overseers  of  the  poor,  or  any  or 
either  of  them,  with  the  consent  of  the  vestry  may  serve  a  notice  to 
quit  upon  the  occupier  of  such  portion  of  land ;  whereupon  the  said 
occupier  shall  deliver  up  possession,  of  the  same  to  the  churchwardens 
and  overseers  aforesaid,  or  any  or  either  of  them,  within  one  week  after 
the  said  notice  has  been  duly  served  upon  him." 

Sect.  6.  "  If  any  person  to  whom  such  portion  -of  land  as  aforesaid 
shall  have  been  let  for  his  or  her  own  occupation,  shall  refuse  to  quit  and 
to  deliver  up  possession  thereof  when  thereto  required  according  to  the 
terms  of  this  Act,  or  if  any  other  person  or  persons  shall  unlawfully 
enter  upon  or  take  or  hold  possession  of  any  such  land,  it  shall  be  law- 
ful for  the  churchwardens  and  overseers  of  the  poor,  or  any  or  either  of 
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them,  to  exhibit  a  complaint  against  the  person  so  in  possession  of  such      Cottages. 

land  before  two  of  his  Majesty's  justices  of  the  peace,  who  are  hereby  

authorized  and  required  to  issue  a  summons,  under  their  hands  and 
seals,  to  the  person  against  whom  such  complaint  shall  be  made,  to  ap- 
pear before  them  at  a  tiijie  and  place  appointed  therein  ;  and  such  jus- 
tices are  hereby  required  and  empowered  upon  the  appearance  of  the 
defendant  before  them,  or  upon  proof  on  oath  that  such  summons  has 
been  duly  served  upon  him,  or  left  at  his  usual  place  of  residence,  or  if 
there  should  have  been  any  difficulty  in  finding  such  usual  place  of 
residence,  then  upon  proof  on  oath  of  such  difficulty,  and  that  such 
summons  has  been  affixed  on  the  door  of  the  parish  church  of  the  said 
parish  in  which  such  land  is  situated,  and  in  any  extra-parochial  place 
on  some  public  building  or  other  conspicuous  place  therein,  to  proceed 
to  hear  and  determine  the  matter  of  such  complaint,  and  if  they  shall 
find  and  adjudge  the  same  to  be  true,  then  by  warrant  under  their 
hands  and  seals  to  cause  possession  of  the  land  in  question  to  be  de- 
livered to  the  churchwardens  and  overseers  of  the  poor,  or  to  some  of 
them." 

Sect.  7.  "All  arrears  of  rent  for  the  said  portions  of  land  shall  be  re-  Arrears  of  reat 
coverable  by  the  churchwardens  and  overseers  of  the  poor,  or  any  of  i™  to  be  reco- 
them,  on  behalf  of  the  vestrj',  by  application  to  two  of  his  Majesty's  jus- 
tices of  the  peace  in  petty  sessions  assembled,  who  shall  thereupon 
summon  the  party  complained  against,  and  after  hearing  what  he  has 
to  allege,  should  they  find  any  rent  to  be  due,  they  are  required  to 
issue  a  warrant  under  their  hands  and  seals  to  levy  the  same  upon  the 
goods  and  chattels  of  the  person  from  whom  the  said  rent  shall  be  due 
and  owing." 

Sect.  8.  "The  rent  of  the  said  portions  of  land  shall  be  applied  by  Application ot 
the  vestry  in  the  purchase  of  fuel,  to  be  distributed  in  the  winter  sea-  ''*"'*• 
son  among  the  poor  parishioners  legally  settled  and  resident  in  or  near 
the  said  parish." 

Sect.  9.  "If  any  of  the  said  allotments  shall  be  found  to  lie  at  an  in-  power  to  ex- 
convenient  distance  from  the  residences  of  the  cottagers,  it  shall  be  law-  change,  for 
ful  for  the  vestry,  by  an  order  made  to  that  effect,  to  let  such  allot-  ^ce'of  cotta™rs. 
ment,  or  any  part  thereof,  for  the  best  rent  that  can  be  procured  for 
the  same,  and  to  hire  in  lieu  thereof  for  the  purposes  of  this  Act  land 
of  equal  value  more  favourably  situated." 

Sect.  10.  "  No  habitations  shall  be  erected  on  the  portions  of  land  jfo  liabitations  to 
demised  under  this  Act,  either  at  the  expense  of  the  parish  or  by  the  te  erected. 
individuals  renting  the  same." 

Sect  11.  "  And  whereas  by  two  Acts  of  the  first  and  second  years  of  Extending 
the  reign  of  his  present  Majesty,  intituled '  An  Act  to  amend  an  Act  of  powers  and  pro- 
the  Fifty-ninth  Year  of  his  Majesty  King  George  the  Third,  for  the  I'^j™' i^&'"' 
Relief  and  Employment  of  the  Poor,'  and  the  other  intituled  'An  Act  wiu.  IV.,  c.  42, 
to  enable  the  Churchwardens  and  Overseers  to  inclose  Lands  belonging  ^.nd  c.  59. 
to  the  Crown,  for  the  Benefit  of  poor  Persons  residing  in  the  Parish  in 
which  such  Crown  Land  is  situated,'  power  is  given,  under  certain  re- 
strictions, to  inclose  any  quantity  not  exceeding  fifty  acres  of  waste 
land  and  crown  land  respectively,  for  the  use  and  benefit  of  the  poor ; 
be  it  further  enacted,  that  in  any  parish  where  such  inclosure  shall  exist 
or  shall  hereafter  take  place,  or  where  land  shall  in  any  other  manner 
be  found  appropriated  for  the  general  benefit  of  the  poor  of  any  parish, 
then  and  in  such  cases  the  powers  and  provisions  of  this  Act  shall  be 
held  to  apply,  in  so  far  as  the  same  mav  be  found  applicable." 

See  further  tit.  "Poor,"  Vol.  IV.;  and  see  5  &  6  Will.  IV.  c.  69. 
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Counsel. 


(Eounset. 


As  to  his  right  of  attendance  before  magistrates  on  summary  pro- 
ceedings, see  tit.  "  Conviction,"  ante,  1132,  1135  ;  "  Justices,"  Vol.  III. 

As  to  his  rights  and  duties  at  sessions,  and  being  allowed  to  act  as 
counsel  for  the  prisoner,  see  "  Sessions,"  Vol.  V. 

As  to  his  right  of  attendance  before  coroners,  see  ante,  "  Coroner," 
1221. 

As  to  what  confidential  communications  made  to  counsel  are  privi- 
leged in  evidence,  see  "  Evidence,"  Vol.  II. 


[12  Geo.  II.,  c.  29 ;  5  &  6  WiU.  IV.,  c.  76  ;  12  &  13  Vict.  c.  82  ;  15  &  16  Vict, 
c.  31 ;  21  &  22  Vict.  c.  33  ;  24  &  25  Vict.  c.  101 ;  26  &  27  Vict.  c.  34; 
29  &30  Vict.  0.78.] 

I.  For  what  Purposes  it  may  he  levied,  1.340. 
II.  As  to  Basis  or  Standard  of  Value  for  County  Rates,  1344. 
III.  .4s  to  Mahing  and  Levying  Rate,  1351. 
TV.  Limitation  of  Actions,  1364. 

V.  Penalties  and  Forfeitures,  1364. 
VI.  Interjiretation  Clauses,  1365. 


For  what  pui'- 
posesto  be  levied 


liizpense  of 
litigating  a  ijues- 
tiou  concerning 
a  county. 


I.  jFor  tojat  imposes  it  mag  fit  lebteii. 

Jj  OR  wltat  Purposes  may  be  levied. — The  expenses  to  which  counties 
are  liable,  and  which  are  to  be  levied  by  county  rates,  are  provided  for 
by  various  Acts  of  Parliament  passed  from  time  to  time,  which  will 
be  found  under  their  respective  titles  throughout  this  work. 

If  a  fine  be  imposed  on  a  county,  which  the  justices  at  sessions 
think  illegal,  they  may  order  the  expense  of  litigating  the  question  to 
be  defrayed  out  of  the  county  stock.  (JR.  v.  Essex,  4  T.  B.  591.)  The 
sessions  had  ordained  money  to  be  advanced  by  the  treasurer  to  defend 
the  county  in  a  litigation  respecting  a  iine  of  five  hundred  pounds 
imposed  on  them  by  Lord  Loughborough,  at  the  assizes,  for  not  repair- 
ing the  county  gaol,  and  which  had  been  estreated  into  the  Exchequer. 
On  being  removed  by  certiorari,  it  was  objected  that  the  magistrates 
could  apply  the  public  money  to  such  purposes  only  as  are  specifically 
provided  for  by  Act  of  Parliament,  or  sanctioned  by  long  usage.  But 
the  court  held,  that  the  order  was  good  ;  for  wherever  a  duty  is  im- 
posed on  a  county,  and  where  costs  necessarily  and  incidently  arise  in 
questioning  the  propriety  of  acts  done  to  enforce  that  duty,  the  magis- 
trates, who  have  the  superintendence  over  the  county  purse,  have  neces- 
sarily a  right  to  defray  such  expenses  out  of  the  county  stock.  And 
BuU'er,  J.,  said,  that  in  his  opinion  "  the  true  construction  of  the  Act 
is,  that  the  necessary  expenses  of  everything  relating  to  the  subjects 
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therein  mentioned  must  be  borne  by  the  county,  and  paid  out  of  the  1.  For  what 
county  stock.  If  it  were  otherwise,  the  active  magistrates  of  a  county  Purposes  it 
would  be  put  in  a  perilous  situation  in  a  variety  of  cases  that  might  may  he  levied. 

happen."  ■ 

As  to  when  the  sessions  can  order  the  costs  of  prosecutions,  &c.,  to    Proaecutionby 
be  defrayed  out  of  the  county  rate,  see  ante,  "  Costs,"  1316,  et  seq.  Jjder  of  magis- 

The  justices  have  no  right,  except  by  following  the  provisions  of  par-  ' 
ticular  Acts  of  Parliament,  to  anticipate  the  county  rates,  and  so  to  fgj  antecedent 
make  the  expense  of  public  county  works  ultimately  fall  on  different  expenses  inonrred 
persons  from  those  who  are  by  law  liable  at  the  time  it  is  incurred.  An  ^^egnot  aUmed 
order  of  sessions,  therefore,  for  levying  and  paying  to  the  treasiirer  of  ^ 
the  county  a  sum  to  enable  him  to  reimburse  certain  persons  for  an 
antecedent  debt,  although  such  debt  had  been  incurred  for  county  pur- 
poses, is  bad.  {B.  v.  Justices  of  Flintshire,  5  B.S  A.IQX;  \D.&  R.  470.) 
Parke  had  obtained  a  rule  nisi  in  Michaelmas  Term,  1824,  for  a  cer- 
tiorari to  remove  an  order  of  sessions  of  the  county  of  Flint,  dated  12th 
July,  1824,  for  levying  and  paying  into  the  hands  of  the  treasurer  of 
that  county  two  hundred  pounds,  five  shillings,  to  enable  him  to  pay 
that  sum,  in  part  payment  of  the  claim  of  Messrs.  Sankey.  It  appeared 
that,  by  a  former  order  of  sessions,  the  treasurer  had  been  empowered 
to  borrow  from  Messrs.  Sankey,  who  were '  bankers,  the  sum  of  one 
thousand  pounds,  for  carrying  on  the  public  works  within  the  county, 
to  be  repaid  by  instalments.  This  money  had  been  advanced,  from 
time  to  time,  in  1817  and  1818,  and  repaid  in  account,  but  further 
advances  being  made,  the  balance  remaining  due  to  the  bank  was  four 
hundred  and  forty-seven  pounds,  in  part  payment  of  which  this  order 
was  made.  The  affidavits  on  the  other  side  stated,  that  the  whole  money 
had  been,  in  fact,  laid  out  for  county  purposes.  The  court  made  the 
rule  absolute  ;  observing,  "  that  this  was  a  rate  to  reimburse  persons 
for  a  debt  previously  contracted,  which  was  clearly  bad,  inasmuch  as 
the  justices  had  no  right  (except  by  following  the  provisions  of  par- 
ticular Acts  of  Parliament,  which  had  not  been  done  here)  to  anticipate 
the  county  rates,  and  so  to  make  the  expense  idtimately  fall  on  different 
persor^  from  those  who  were  ly  law  liable  at  the  time  it  was  incurred." 
Writ  of  certiorari  granted.  Qb.;  and  see  as  to  church  rates,  arvte,  tit. 
«  Chwrch  Bates.") 

And  where  such  treasurer,  being  authorized  by  an  order  of  sessions 
to  raise  money  on  the  credit  of  the  county  rates,  obtained  advances 
from  time  to  time  from  his  bankers,  and  died  in  their  debt ;  the 
sessions  being  satisfied  that  the  money  so  advanced  had  been  bond 
fide  applied  to  county  purposes,  made  an  order  for  assessing  and  levy- 
ing a  sum  of  money  towards  the  repayment  of  the  debt ;  the  court  held 
such  order  to  have  been  improperly  made,  and  quashed  it.  (B.  v. 
Justices  of  Flintshire,  ^D.S  R.  843.) 

By  an  Act  for  building  a  gaol,  the  justices  of  sessions  were  authorized 
to  assess  a  special  county  rate  upon  every  parish  in  the  county,  for  the 
payment  of  the  expenses  of  building  such  gaol,  and  that  rate  was  made 
payable  out  of  the  monies  collected  in  the  parishes  for  the  relief  of  the 
poor ;  and  there  was  a  proviso,  that  every  tenant  might  deduct  out  of 
his  rent  one-half  the  amount  of  the  rate  :  it  was  held,  that  commis- 
sioners under  a  local  Act  for  paving  and  lighting  the  town  and  manag- 
ing the  poor,  ccfuld  not  make  a  retrospective  rate  in  order  to  reimburse 
themselves  in  one  year  money  which  they  had  paid  in  a  former  year  on 
account  of  such  special  county  rate  for  building  the  gaol.  (Gortis  v. 
Kent  Water  Works  Company,  7  B.  S  C.  314.) 

Upon  the  construction  of  a  local  Act  which  passed  in  the  year  1835, 
for  raising  the  sum  of  twenty-one  thousand  pounds,  in  order  to  pay  the 
Duke  of  Kewcastle  the  amount  of  his  damages  recovered  of  the  hun- 
dred of  Broxtowe,  for  the  partial  destruction  of  Nottingham  Castle  by 
rioters,  and  empowered  the  justices  to  borrow  the  required  sum  by 
mortgage  of  or  a  sale  of  annuities  secured  on  the  proportions  of  the 
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1.  For  what 

Purposes  it 

may  be  levied. 


OIoutttB  iJlate. 


[S.I. 


Metropolitan 
police  fund  does 
not  relieve 
county  rates 
from  tlie  ex- 
penses of 
executing 
warrants,  &c. 


Order  for  illegal 
expenses  void. 


After  tlie  ses- 
sioDS  have 
alluwed  the 
treasurer's 
accounts  ib  is  a 
res  judicata^ 
and  tbe  allow- 
ance canu'it  be 
que-<tioued  at  a 
subsequent 
sessions. 


county  rate  charged  upon  the  inHabitauts  of  the  hundred  of  Broxtowe, 
and  provided  a  mode  of  levying  the  sum  charged  on  the  hundred  by 
adding  the  sum  to  the  proportion  of  the  county  rate  to  be  raised  on  that 
hundred,  but  gave  the  several  parishes  affected  a  means  of  exempting 
themselves  from  the  operation  of  the  Act  by  paying  down  their  respec- 
tive proportionate  quotas  of  the  integral  sum  which  it  was  ascer- 
tained they  would  have  been  liable  to  pay  if  the  Act  had  not  passed, 
after  which  payment  such  parishes  were  to  be  discharged  from  all 
future  payments  relating  to  such  sum,  or  the  interest  thereon,  or  the 
expenses  of  that  Act :  it  was  held  that  the  parishes  which  did  not  pay 
their  quota  as  ascertained  were  to  remain  a  part  of  the  hundred  for  the 
purpose  Tof  being  charged  with  the  residue  not  satisfied  by  such  quotas 
as  were  paid.  The  annuities  were,  therefore,  held  to  be  secured  upon 
the  portion  of  the  coimty  rate  raised  upon  the  hundred  of  Broxtowe, 
with  the  exception  of  such  parishes  as  paid,  and  it  was  also  held  that 
there  was  no  power  in  the  Act  to  make  the  orders  on  each  parish 
separately  in  the  ascertained  proportions,  and  no  authority  to  the  high 
constable  to  make  any  distinction  between  the  levying  of  this  or  the 
general  county  rate  ;  and  therefore,  under  that  Act,  a  parish  might 
eventually  have  more  to  pay  than  it  would  have  paid  if  it  had  availed 
itself  of  the  option  given  of  paying  its  quota  in  the  first  instance ;  and 
that  the  high  constable  was  justified  in  distraining  the  goods  of  an 
overseer  of  a  parish  which  had  paid  more  than  the  amount  of  its  quota 
as  originally  ascertained,  and  refused  to  obey  an  order  of  justices  for 
payment  of  money  for  the  purposes  of  the  above  Act.  (  Walker  v.  Sher- 
win,  9  M.d  W.  266.) 

Upon  the  construction  of  the  31st  and  32nd  sections  of  the  34  Geo.  III., 
c.  97,  an  Act  for  building  a  new  shire  hall  for  the  county  of  Stafford, 
it  was  held  that  an  ea;  parte  order  upon  the  mayor  of  Stafford  for  con- 
tribution was  not  invalid,  as  there  was  nothing  in  the  Act  which  re- 
quired the  justices  to  summon  the  defendants  before  proceeding  to 
make  the  order;  and  that  an  order  for  payment  of  estimated  expenses 
of  repairs  was  enforceable  before  the  money  had  been  actually  ex- 
pended. {HinoMey  v.  Mayor,  So.,  of  Stafford,  6  jExch.  279  ;  20  L.  J. 
VEj;.  171.) 

The  Metropolitan  Police  Act  and  the  metropolitan  police  fund  created 
thereunder  do  not  relieve  the  county  fund  from  the  payment  of  ex- 
penses incurred  about  the  execution  of  warrants,  conveyance,  &c.,  of 
prisoners  committed  for  felony  or  misdemeanour  within  that  district, 
whether  by  county  magistrates  or  police  magistrates,  nor  in  cases  of 
summary  conviction  and  committal  in  default  of  payment  of  fine,  nor 
in  cases  of  remand,  nor  where  the  committal  is  for  a  refusal  to  enter 
into  recognizances  to  appear  at  sessions  and  to  keep  the  peace  in  the 
meantime.     (Leverick  v.  Mercer,  14  Q.  B.  759 ;  22  L.  J.  M.  C.  81.) 

The  cost  of  refreshments  supplied  at  a  gaol  during  an  inquiry  to  justices 
and  their  friends  cannot  be  charged  on  the  county  rate.  {Reg.  v.  Saunders, 
3  E.  &  B.  763;  24  L.  J.  M.  V.  45.)  And  if  an  order  were  made  on  the 
county  treasurer  to  pay  such  expenses,  being  wholly  disconnected  with 
county  matters,  such  an  order  is  without  jurisdiction,  and  one  which 
the  treasurer  would  be  bound  to  disobey ;  and  if  the  treasurer  did  pay 
it,  it  would  be  the  duty  of  the  quarter  sessions  not  to  allow  the  items  of 
such  expenses  in  the  treasurer's  accounts.  {Bee/,  v.  Saunders,  ubi  sup. ; 
B.  V.  Williams,  Z  B.  &  A.  215.) 

And  the  order  of  the  visiting  justices  ordering  the  payment  of 
illegal  expenses  is  void,  whether  it  is  a  judicial  act  or  only  ministerial, 
for  the  purpose  of  informing  the  quarter  sessions  what  in  their  opinion 
it  would  be  reasonable  for  them  to  allow.  {Ib.)  But  after  the  first  ses- 
sions has  allowed  or  disallowed  the  treasurer's  accounts,  which  there- 
upon are  closed,  it  is  a  res  judicata,  and  a  subsequent  sessions  has  no 
power  to  reconsider  or  alter  what  had  been  done  at  the  former  ses- 
sions.   {Ib.) 
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Under  the  County  Lunatic  Asylums  Act,  (16  &  17  Vict.  c.  97,  s.  35,) 
no  lands  or  buildings  acquired  \inder  that  Act  for  the  purposes  of  any 
asylum  can,  while  used  for  such  purposes,  be  assessed  to  any  county 
rate  at  a  higher  value  or  more  improved  rent  than  the  value  or  rent  at 
the  time  of  acquisition  ;  and  it  was  held  an  asylum  of  which  part  of 
lands  so  acquired  were  cultivated  as  a  farm  to  a  profit  in  part  by  the 
labour  of  the  patients,  was  within  the  above  exemption. 

Tenants  of  a  manor  in  ancient  demesne  are  not  by  reason  of  their 
tenure  exempt  from  cotmty  rates.  {Reg.  v.  Inhahs.  of  Aylesford,  29  L.  J. 
M.  0,  83.)  A  county  rate  is  not  a  tax  or  tallage  within  the  meaning 
of  the  exemptions  enumerated  by  Lord  Coke,  (4  Inst.  269,)  as  construed 
by  Fitiherbert.    (lb.) 

The  poor  rate  is  still  the  fund  which  raises  in  the  different  parishes 
the  county  rate,  and  is  therefore  to  be  deemed  a  parochial  tax  or  rate. 
The  law  is  not  changed  in  this  respect ;  and  it  was  decided  on  the  now 
repealed  statutes  of  12  Geo.  II.,  c.  29,  s.  2,  and  55  Geo.  III.,  c.  51,  S.  12, 
that  land  rated  to  the  county  rate  through  the  poor  rate  was  to  be 
deemed  rated  "  to  a  parliamentary  and  parochial  tax  and  assessment," 
so  as  to  be  calculated  as  to  its  value  upon  a  principle  laid  down  in  an 
Act  with  reference  to  lands  subject  to  such  taxes  and  assessments. 
(Bfiff.  V.  Aykshury,  9  Q.  B.  261.) 

By  stat.  34  Geo.  III.,  c.  24,  s.  19,  a  canal  company  was  to  be  rated 
from  time  to  time  to  all  parliamentary  and  parochial  taxes  and  assess- 
ments for  and  in  respect  of  the  lands  and  grounds,  &c.,  of  the  company 
as  the  same  would  be  I'ateable  if  it  were  the  property  of  individuals  in 
their  natural  capacity ;  and  it  was  held  that  such  lands  were  liable  to 
be  rated  to  the  county  rate  as  directed  by  that  statute.     {lb.) 

In  order  to  remedy  these  objections,  the  12  Geo.  II.,  c.  29,  was  passed 
for  the  purpose  of  having  the  several  rates  raised  together  by  one 
general  rate  according  to  the  then  usual  proportions,  but  all  local  ex- 
emptions were  preserved. 

By  statute  13  Geo.  II.,  c.  18,  the  powers  given  to  county  justices  by 
12  Geo.  II.,  c.  29,  were  given  to  justices  of  franchises  exempt  from  the 
jurisdiction  of  the  county  justices.  By  stat.  55  Geo.  III.,  c.  61,  the 
county  rate  was  to  be  made,  not  according  to  the  proportion  theretofore 
usual,  but  according  to  the  value  of  the  things  rateable  to  the  relief  of 
the  poor.  Then  the  56  Geo.  III.,  c.  49,  extended  the  prior  Act  to  places 
where  there  was  no  poor  rate. 

Now  by  statute  15  &  16  Vict.  c.  81,  intituled  "An  Act  to  consolidate 
and  amend  the  Statutes  relating  to  the  Asse.ssment  and  Collection  of 
County  Kates  in  England  and  Wales,"  it  is  enacted,  s.  1,  "  That  from 
and  after  the  passing  of  this  Act  so  much  of  an  Act  passed  in  tlie 
twelfth  year  of  the  reign  of  his  late  Majesty  Kiiig  George  the  Second, 
intituled  '  An  Act  for  the  more  easy  assessing,  collecting  and  levying 
of  County  Kates,'  as  provides  the  mode  of  assessing  and  collecting 
county  rates,  and  so  much  of  an  Act  passed  in  the  thirteenth  year  of 
his  said  late  Majesty,  intituled  'An  Act  to  continue  several  Laws 
therein  mentioned,  for  punishing  such  Persons  as  shall  wilfully  or  ma- 
liciously pull  down  or  destroy  Turnpikes,  for  repairing  Highways,  or 
Locks  or  other  Works  erected  by  Authority  of  Parliament  for  making 
Kivers  navigable,'  and  for  other  purposes,  as  extended  the  powers  of 
justices  of  the  peace  of  counties  touching  county  rates  to  the  justices  of 
the  peace  of  such  liberties  and  franchises  as  have  commissions  of  the 
peace  within  themselves,  and  an  Act  passed  in  the  thirty-seventh  year 
of  the  reign  of  his  late  Majesty  King  George  the  Third,  intituled  '  An 
Act  for  empowering  the  Justices  of  the  Peace  for  the  County  of  Middle- 
sex, at  their  General  or  Quarter  Sessions  of  the  Peace,  to  make  a  fair 
and  equal  County  Kate  for  the  said  County,'  and  an  Act  passed  in  tlie 
fifty-fifth  year  of  the  reign  of  his  said  Majesty,  intituled  '  An  Act  to 
amend  an  Act  of  His  late  Majesty  King  George  the  Second,  for  the 
more  easy  assessing,  collecting,  and  levying  of  County  Rates,'  except  as 
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to  the  provision  in  the  said  Act,  clause  seventeen,  relating  to  the  allow- 
ance to  the  county  treasurer,  and  an  Act  passed  in  the  fifty-sixth  year 
of  the  reign  of  his  said  Majesty  King  George  the  Third,  intituled, '  An 
Act  to  explain  and  amend  an  Act  passed  in  the  last  Session  of  Parlia- 
ment, for  the  more  easy  assessing,  collecting,  and  levying  of  County 
Eates,'  and  an  Act  passed  in  the  fifty-seventh  year  of  his  said  late  Ma- 
jesty, intituled  'An  Act  to  amend  an  Act  of  the  last  Session  of  Parlia- 
ment for  the  more  easy  assessing  of  County  Eates,'  and  an  Act  passed 
in  the  session  of  Parliament  holden  in  the  first  and  second  years  of  the 
reign  of  his  late  Majesty  King  George  the  Fourth,  intituled  'An  Act 
to  explain  and  amend  several  Acts  relating  to  the  assessing,  levying, 
and  collecting  the  County  Eates/  and  an  Act  passed  in  the  first  year 
of  the  reign  of  his  late  Majesty  King  William  the  Fourth,  intituled 
'  An  Act  to  alter  and  amend  the  several  Acts  now  in  force  for  the  assess- 
ing, collecting,  and  levying  of  County  Eates,  so  far  as  the  same  relate 
to  the  County  of  Middlesex,'  and  an  Act  passed  in  the  session  of  parlia- 
ment holden  in  the  fourth  and  fifth  years  of  the  reign  of  his  said  late 
Majesty  King  William  the  Fourth,  intituled  '  An  Act  to  regulate  the 
Expenditure  of  County  Eates  and  Funds  in  aid  thereof,'  and  an  Act 
passed  in  the  session  of  parliament  holden  in  the  eighth  and  ninth 
years  of  the  reign  of  her  present  Majesty  Queen  Victoria,  intituled 
'An  Act  to  amend  the  Laws  relating  to  the  assessing  of  County  Eates,' 
and  also  so  much  of  the  Act  passed  in  the  session  of  parliament  held  in 
the  twelfth  and  thirteenth  years  of  her  Majesty,  intituled  '  An  Act  to 
provide  a  more  convenient  Mode  of  levying  and  collecting  County  Eates, 
County  Police  Eates,  and  District  Police  Eates  in  Parishes  situated  partly 
within  and  partly  without  the  Limits  of  Boroughs  which  are  not  liable 
to  such  Eates,'  as  provided  that  the  overseers  of  parishes  or  places 
separately  maintaining  their  own  poor,  and  divided  in  the  manner  in  the 
said  Act  mentioned,  should  collect  the  county  rates  leviable  on  the  part 
of  the  parish  or  place  not  comprised  within  the  borough,  shall  be  and 
the  same  are  hereby  repealed,  save  and  except  so  far  as  they  or  any  of 
them  repeal  any  other  Act,  and  save  also  so  far  as  they  or  any  of 
them  provide  for  or  relate  to  any  matter  or  thing  other  than  the  county 
rate." 

The  7  &  8  Vict.  c.  33,  also  is  repealed  so  far  as  it  related  to  county 
rates  by  the  24  &  25  Vict.  c.  101. 


Justices  at 
Bessious  to 
appoint 
committees  for 
preparing  a  basis 
or  standard  for 
assessing  county 
rates. 


II.  as  to  ISasis  or  Stanliatti  of  Faltte  for  Cloimtg  5aates. 

By  15  &  16  Vict.  c.  81,  s.  2,  "From  and  after  the  passing  of  this  Act, 
it  shall  be  lawful  for  her  Majesty's  justices  of  the  peace  of  every  county 
in  England  and  Wales,  assembled  at  their  general  or  quarter  sessions  of 
the  peace  or  at  any  adjournment  thereof,  from  time  to  time,  as  often  as 
they  may  deem  it  necessary,  to  appoint  any  number  of  justices,  not  ex- 
ceeding eleven  in  number  nor  less  than  five,  to  be  a  committee  for  the 
purpose  of  preparing  a  basis  or  standard  for  fair  and  equal  county 
rates,  such  basis  or  standard  to  be  founded  and  prepared  rateably 
and  equally  according  to  the  full  and  fair  annual  value  of  the  pro- 
perty, messuages,  lands,  tenements,  and  hereditaments  rateable  to 
the  relief  of  the  poor  in  every  parish,  township,  borough,  or  place, 
whether  parochial  or  extra-parochial,  within  the  respective  limits  of 
the  said  justices'  commissions,  or  which  in  any  place  within  such  limits 
not  maintaining  its  own  poor  would  be  liable  to  be  rated  for  the  relief 
of  the  poor  if  such  last-mentioned  place  were  a  parish,  or  of  altering 
and  amending  such  basis  or  standard  from  time  to  time  as  circum- 
stances may  require  ;  provided  that  in  counties  containing,  or  which  may 
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hereafter  contain  more  than  eleven  petty  sessional  districts  or  divisions 
the  committee  so  appointed  may  be  extended  to  a  number  equal  to  the 
number  of  petty  sessional  divisions,  in  order  that  one  justice  may  be 
selected  from  the  justices  usually  acting  in  each  such  petty  sessional 
division,  if  the  same  shall  appear  convenient  in  the  opinion  of  the  jus- 
tices appointing  such  committee." 

By  29  &  30  Vict.  c.  78,  s.  1,  "  Nothing  contained  in  the  Union 
Assessment  Committee  Act,  1862,  shall  apply  to  any  assessment  which 
has  been  or  shall  be  made  by  any  committee  appointed  by  the  justices 
under  the  said  Act  of  the  session  of  the  fifteenth  and  sixteenth  years  of 
her  present  Majesty,  chapter  eighty-one,  and  any  committee  which  has 
been  or  shall  be  appointed  under  the  last-mentioned  Act  may  prepare  a 
basis  for  county  rates,  and  do  all  other  things  authorized  to  be  done  by 
them  under  the  said  Act,  in  the  same  manner  in  all  respects  as  if  the 
Union  Assessment  Committee  Act  had  not  passed." 

By  15  &  16  Vict.  c.  81,  s.  3,  "  The  committee  so  appointed  shall  hold 
their  first  meeting  after  their  appointment  at  such  time  and  place  as 
shall  be  fixed  by  the  said  court  of  general  or  quarter  sessions,  and  their 
subsequent  meetings  at  such  times  and  places  as  they  shall  themselves 
appoint  for  carrying  this  Act  into  execution ;  and  at  every  meeting  of 
the  said  committee,  if  three  or  more  members  thereof  are  present,  they 
shall  be  competent  to  act,  as  fully  and  eifectually  as  if  all  the  members 
of  the  said  committee  were  present." 

Sect.  4.  "Such  committee  may  from  time  to  time,  as  they  may  see  fit, 
appoint  a  clerk  to  assist  them  in  the  execution  of  their  duties  under  the 
provisions  of  this  Act,  and  may  at  any  time  remove  such  clerk,  and 
appoint  another  in  his  stead." 

Sect.  5.  "  For  the  purpose  of  preparing  such  basis  or  standard  for 
fair  and  equal  county  rates  the  said  committee,  by  their  order  in 
writing,  to  be  signed  by  their  clerk,  may  from  time  to  time,  as  often  as 
they  may  deem  it  necessary,  direct  the  overseers  of  the  poor,  constables, 
assessors,  and  collectors  of  public  rates  of  or  for  any  parish,  township, 
borough  or  place  within  the  county,  and  all  other  persons  having  the 
custody  or  management  of  any  public  or  parochial  rates  or  valuations 
of  any  such  parish,  township,  or  place,  to  make  returns  in  writing  to 
the  said  committee,  at  such  times  and  places  as  they  may  appoint,  of  the 
amount  of  the  full  and  fair  annual  value  of  the  whole  or  of  any  part  of 
the  property  within  the  parish,  township,  or  place  liable  to  be  assessed 
toward  the  county  rate,  together  with  the  date  of  the  last  valuation  for 
the  assessment  of  such  parish,  and  the  name  of  the  surveyor,  or  if  no 
surveyor,  then  the  name  or  names  of  the  person  or  persons  by  whom 
and  the  manner  in  which  the  said  valuation  was  made  ;  and  the  over- 
seers of  the  poor  required  to  make  any  such  return  in  respect  of  any 
parish,  township,  or  place  maintaining  its  own  poor,  and  the  constable 
or  other  person  required  to  make  any  such  return  in  respect  of  any 
place  not  maintaining  its  own  poor,  shall,  before  they  present  the  same 
to  the  said  committee,  lay  the  same  before  a  vestry  meeting  of  the 
parish,  township,  or  place  for  which  they  act,  or,  where  no  vestry  meet- 
ing is  held,  before  some  other  meeting  of  the  inhabitants  of  such  place, 
if  any  such  there  be,  at  which  the  public  business  of  such  place  is  com- 
monly transacted." 

Sect.  6.  "For  the  purposes  of  preparing  any  such  basis  or  standard 
for  assessing  any  county  rate,  the  words  'full  and  fair  annual  value' 
shall  be  taken  to  mean  the  net  annual  value  of  any  property  as  the 
same  is  or  may  be  required  by  law  to  be  estimated  for  the  purpose  of 
assessing  the  rates  for  the  relief  of  the  poor." 

Sect.  7.  "The  said  committee  may  from  time  to  time,  as  often  as  they 
may  deem  it  necessary,  by  their  order  in  writing,  signed  as  aforesaid, 
require  the  said  overseers  of  the  poor,  constables,  assessors,  collectors, 
and  any  other  persons  whomsoever,  to  appear  before  them,  when  and 
where  and  as  often  as  the  said  committee  may  deem  expedient,  and  to 
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produce  all  parochial  and  other  rates,  assessments,  valuations,  appor- 
tionments, and  other  documents  in  their  custody  or  power  relating  to  the 
value  of  or  assessment  on  all  or  any  of  the  property  within  the  several 
parishes  and  places  aforesaid  which  may  be  liable  to  be  assessed  toward 
the  county  rate,  and  to  be  examined  on  oath,  and  answer  such  questions 
as  the  said  committee  may  put  to  them  respectively  touching  the  said 
rates,  assessments,  valuations,  or  apportionments,  or  the  value  of  the 
property  aforesaid;  and  the  said  committee  shall  be  authorized  and 
empowered  to  administer  such  oath,  and  to  examine  the  parties  upon 
oath  as  aforesaid ;  and  moreover  it  shall  be  lawful  for  such  committee 
in  the  like  cases  from  time  to  time  to  cause  copies  of  the  total  amount 
assessed  in  each  parish,  township,  or  place  in  respect  of  any  aids  or  taxes 
payable  to  her  Majesty,  her  heirs  or  successors,  and  the  total  amount 
of  the  valuation  of  the  property  on  which  such  assessments  were  made  in 
any  year  then  elapsed,  to  be  made  out  by  the  clerk  to  the  commissioners 
of  each  district  within  the  limits  of  the  jurisdiction  of  such  justices." 

Under  this  section  the  committee  may  compel  anybody,  whether  pri- 
vate individual  or  public  officer,  who  can  give  any  information  as  to  the 
value  of  the  property  in  a  parish  to  attend  and  give  evidence,  and  pro- 
duce any  documents  in  his  custody  or  power  relating  to  the  value,  &c., 
of  any  property  in  a  parish  liable  to  be  assessed.  (Dickson  v.  JDouble- 
day,  30  L.  J.  M.  C.  99.) 

Owners  and  lessees  of  collieries  and  lands  must,  if  required,  produce 
private  accounts  and  documents  in  their  possession  relating  to  the 
annual  value  of  their  collieries  and  coal  mines,  and  if  they  refuse  may 
be  proceeded  against  under  section  8.    (lb.) 

The  26  &  27  Vict.  c.  34,  s.  22,  after  reciting  that  the  assessment 
committee, '  provided  for  by  "  The  County  Rates  Assessment  Act," 
1852,  and  by  "The  Dnion  Assessment  Committee  Act,  1862,"  respec- 
tively, are  thereby  empowered  to  require  assessors,  collectors,  and  other 
persons  therein  mentioned,  to  make  and  transmit  copies  of  or  extracts 
from  the  books  of  assessment  of  any  taxes  or  rates  in  their  custody, 
and  to  produce  such  books  as  therein  mentioned,  enacts  that  "  Nothing 
in  the  said  Act  contained  shall  extend  to  authorize  or  empower  the  said 
committee  to  require  any  assessor,  collector,  or  other  person  employed 
in  the  assessment  or  collection  of  the  income  tax,  to  make,  or  transmit, 
or  to  permit  any  other  person  to  make  copies  of  or  extracts  from  any 
assessment,  rate,  or  rate-book,  or  any  document  relating  to  the  assess- 
ment or  collection  of  the  income  tax  upon  profits  of  trade  for  or  in  re- 
spect of  any  quarries,  mines,  ironworks,  gasworks,  or  other  concerns  in 
the  nature  of  trade  or  manufacture  chargeable  under  schedule  (A)  of 
the  Income  Tax  Acts,  or  to  attend  before  the  said  committee  to  produce 
any  such  assessment,  rate,  or  rate-book,  or  other  such  document  as 
aforesaid,  or  to  be  examined  by  or  before  such  committee  touching  or 
concerning  the  same." 

By  15  &  16  Vict.  c.  81,  s.  8,  "Every  overseer  of  the  poor,  constable, 
assessor,  collector,  or  other  person  so  required  to  make  returns,  or  to 
appear  as  aforesaid;  who  shall,  without  any  reasonable  excuse,  neglect 
to  make  such  returns  in  writing  as  aforesaid,  or  wilfully  make  any 
false  return,  and  every  person  who  shall  neglect  or  refuse  to  appear 
when  required  so  to  do  as  aforesaid,  or  to  be  sworn  or  examined,  or  to 
produce  such  documents  as  hereinbefore  provided,  shall  forfeit  a  sum 
not  exceeding  twenty  pounds,  to  be  prosecuted  for  and  recovered  by 
order  of  the  said  committee  before  any  two  of  her  Majesty's  justices  of 
the  peace." 

Sect.  9.  "  That  the  said  committee  may  from  time  to  time,  and  so 
often  as  they  may  think  fit,  by  their  order  in  writing,  to  be  signed  as 
aforesaid,  direct  that  the  whole  or  any  part  of  any  parish,  township,  or 
place  within  the  county  shall  be  valued,  and  may  appoint  one  or  more 
person  or  persons  to  make  such  valuation  ;  and  the  person  or  persons 
so  appointed  may  at  all  reasonable  times,  and  with  or  without  assis- 
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tants,  enter  upon,  view,  examine,  survey,  and  measure  all  and  any  lauds, 
houses,  or  other  property  within  such  parish,  township,  or  place  liable 
to  be  assessed  towards  the  county  rate,  in  order  to  ascertain  the  value 
at  which  the  same  ought  respectively  to  be  charged." 

Sect.  10.  "If  any  overseers  or  other  persons  neglect  to  make  any 
such  return  in  writing  as  aforesaid,  or  wilfully  make  any  false  return 
or  statement  of  the  amount  of  the  full  and  fair  annual  value  of  the 
property  within  the  parish,  township,  or  place  liable  to  be  assessed  to- 
wards the  .county  rate,  any  court  of  general  or  quarter  sessions  of  the 
peace,  upon  the  report  of  the  said  committee,  may  order  that  the  whole 
of  the  expenses  incurred  by  the  said  committee  in  ascertaining  the 
amount  of  the  full  and  fair  annual  value  of  the  same  shall  be  charged 
upon  the  parish,  township,  or  place  of  which  the  overseers  or  other 
persons  have  been  guilty  of  such  neglect  or  misconduct  as  aforesaid, 
in  addition  to  the  proportion  of  the  county  rate  to  be  paid  by  such 
parish,  township,  or  place  ;  and  such  expenses  shall  be  raised,  levied, 
and  collected  by  such  and  the  like  ways  and  means  as  the  county  rate 
can  or  may  be  raised,  levied,  and  collected,  and  shall  be  paid  there- 
with, due  distinction  being  made,  in  the  case  of  every  such  additional 
assessment,  between  the  sum  or  sums  charged  for  any  such  expenses 
and  the  sum  or  sums  assessed  for  the  county  rate." 

Sect.  11.  "In  any  case  where  any  committee  appointed  as  aforesaid 
ha,ve  directed  the  whole  or  any  part  of  any  parish,  township,  or  place 
to  be  valued,  and  where,  in  the  hasis  or  standard  of  rate  afterwards 
allowed  and  confirmed  by  any  court  of  quarter  sessions  upon  the  report 
of  such  committee,  such  parish,  township,  or  place  is  rated  on  a  sum 
greater  than  the  sum  set  forth  in  the  returns  made  to  such  committee 
by  the  overseers  of  the  poor,  constable,  or  other  person  required  to 
make  such  return  in  any  place  not-  maintaining  its  own  poor,  if  there 
be  no  appeal  made,  and  prosecuted  with  success,  against  the  basis  or 
standard  for  the  rate  on  such  parish,  township,  or  place,  at  the  quarter 
session  holden  next  after  such  confirmation  or  allowance  of  such  basis 
or  standard,  the  justices  of  the  peace  at  such  session  shall  order  the 
overseers,  constable,  or  other  person  as  aforesaid,  of  sucJh  parish,  town- 
ship, or  place  to  pay  the  amount  of  the  expenses  incurred  in  making 
such  valuation;  and  in  any  such  case  as  aforesaid,  if  there  be  an 
appeal  to  the  justices  of  the  peace  at  any  quai-ter  session  against  such 
basis  or  standard,  on  the  ground  that  such  parish,  township,  or  place  is 
rated  on  a  sum  beyond  the  fair  annual  value  of  the  property  therein, 
and  if  on  such  appeal  such  basis  or  standard  is  confirmed  as  to  such 
parish,  township,  or  place,  or  if  it  be  not  reduced  to  or  below  the  sums 
set  forth  in  the  returns  made  to  such  committee  as  aforesaid,  the 
justices  of  the  peace  at  such  session  shall  order  the  overseers,  constable, 
or  other  person  as  aforesaid  of  such  parish,  township,  or  place  to  pay 
the  amount  of  the  expenses  incurred  in  making  the  valuation  under  the 
direction  of  the  committee;  and  such  expenses  shall  be  raised,  levied, 
and  collected  by  such  and  the  like  ways  and  means  as  county  rate  can 
or  may  be  raised,  levied  and  collected,  and  shall  be  paid  therewith,  due 
distinction  being  made,  in  the  case  of  every  such  additional  assessment, 
between  the  sums  charged  for  or  on  .accoimt  of  any  such  expenses  and 
the  sum  or  sums  assessed  as  and  for  the  county  rate." 

Sect.  12.  "  The  said  committee  from  time  to  time  may  make  such 
allowances  and  compensations  to  their  clerk,  and  to  the  overseers,  con- 
stables, collectors,  surveyors,  and  other  persons  employed  in  the  execu- 
tion of  this  Act,  as  to  them  shall  appear  reasonable  and  proper,  which, 
together  with  the  costs  of  printing  and  other  expenses  necessarily 
incurred  by  the  said  committee  in  or  about  the  preparing  or  amending 
any  such  basis  or  standard  for  county  rates,  shall  be  paid,  by  an  order 
of  the  court  of  general  or  quarter  sessions  of  the  peace,  out  of  the 
county  stock." 

Sect.  13.  "  When  and  so  soon  as  the  committee  appointed  as  aforesaid 
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have  prepared  any  such  basis  or  standard  of  county  rate  in  which  the 
total  amount  of  the  annual  value  of  the  property  in  any  parish  or  place 
within  the  county  is  estimated  at  a  greater  or  less  amount  than  in  the 
last-preceding  basis  or  standard  they  shall  cause  such  last-prepared  basis 
or  standard  to  be  printed  in  such  form  as  they  may  think  proper,  and 
shall  forthwith  cause  to  be  sent,  by  the  general  post  or  otherwise,  one 
copy  of  the  same  to  every  acting  justice  of  the  peace  for  the  county,  and 
to  the  overseers  of  the  poor,  constables,  or  other  persons  charged  with 
the  collection  or  levy  of  the  county  rate  in  every  parish  and  .place  with- 
in such  county  ;  and  such  overseers  of  the  poor,  constables,  or  other 
persons  shall,  within  twenty-one  days  after  the  receipt  of  such  copy,  call 
a  vestry  or  other  meeting  of  such  parish  or  place,  and  shall  submit  the 
said  copy  to  such  meeting  ;  and  any  person  rated  to  the  relief  of  the 
poor,  or  liable  to  contribute  to  the  county  rate,  in  such  parish  or  place, 
may  at  all  reasonable  times  inspect  and  examine  the  said  copy  whilst 
the  same  remains  in  the  custody  of  any  such  overseer,  constable  or  other 
person,  and  take  extracts  or  copies  therefrom,  without  the  payment  of 
any  fee  for  the  same." 

Sect.  14.  "Together  with  the  copy  of  such  proposed  basis  or  standard 
there  shall  also  be  sent  by  the  said  committee  to  the  overseers  of  the 
poor  or  constable  of  every  such  parish  or  place,  or  other  person  as 
aforesaid,  a  notification  of  a  reasonable  time,  not  less  than  one  calendar 
month  after  the  date  of  such  notice,  within  which  any  objections  to  the 
proposed  basis  or  standard  may  be  forwarded  to  the  said  committee  by 
such  overseers  or  constable  or  other  person  as  aforesaid,  or  by  any  person 
affected  by  such  basis  or  standard ;  and  the  said  committee  shall  fix  and 
give  due  notice  of  a  time  and  place  when  and  where  such  objections 
will  be  taken  into  consideration  by  the  said  committee,  and  for  hearing 
the  parties  making  such  objections." 

Sect.  15.  "  When  any  proposed  basis  or  standard  for  a  county  rate 
has  been  finally  corrected  and  approved  of  by  the  said  committee, 
they  shall  lay  the  same  before  the  court  of  general  or  quarter  sessions 
holden  next  thereafter,  and  such  court  shall  thereupon  order  public 
notice  to  be  given,  in  one  or  more  of  the  newspapers  usually  circidated 
within  the  county,  that  such  basis  or  standard  wiU  be  taken  into  con- 
sideration at  the  then  next  general  or  quarter  sessions  of  the  peace  to 
be  held  for  the  said  county ;  and  at  such  last-mentioned  general  or 
quarter  sessions  of  the  peace  the  court  shall  proceed  to  take  the  same 
into  consideration,  and  to  alter  and  amend  the  same  as  to  them  may 
seem  proper,  and,  if  they  think  fit,  to  allow  and  confirm  the  said  basis 
or  standard,  or,  instead  of  making  any  alteration  in  the  said  basis  or 
standard,  or  of  allowing  and  confirming  the  same,  to  refer  back  the 
said  basis  or  standard  for  amendment  to  the  said  committee,  and  to 
adjourn  the  consideration  thereof  to  some  future  general  or  quarter 
session  of  the  peace,  or  any  adjourned  quarter  session ;  and  in  such 
last-mentioned  case  the  said  committee  shall  have  the  same  powers 
and  authorities  for  requiring  returns  and  ascertaining  the  value  of 
property  liable  to  be  assessed  toward  the  county  rate,  in  order  to  the  re- 
vising or  amending  of  the  said  basis  or  standard  so  referred,  as  are  here- 
inbefore given  to  them  for  preparing  the  same;  and  all  the  clauses  and 
provisions  hereinbefore  contained  for  preparing  any  basis  or  standard 
shall  be  applicable  in  every  respect  to  the  revision  or  amendment  of 
the  same  ;  and  any  amendment  or  alteration  by  the  said  committee  of 
such  basis  or  standard  so  referred  shall  be  reported  and  taken  into 
consideration  at  the  general  or  quarter  session  of  the  peace,  or  any 
adjourned  quarter  session  to  which  the  consideration  thereof  was 
adjourned  ;  but  before  any  such  alteration  or  amendment  made  by  the 
said  committee  of  the  said  basis  or  standard  so  referred  be  allowed  or 
confirmed  by  the  court  of  general  or  quarter  session  of  the  peace  or 
adjourned  quarter  sessions,  the  committee  shall  send  at  least  fourteen 
days'  previous  notice  thereof,  by  post  or  otherwise,  to  every  parish 
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Sect.  16.  "When  the  court  of  general  or  quarter  sessions  or  adjourned        Value. 

quarter  sessions  of  the  peace  have  so  allowed  or  confirmed  any  basis  — ; 

or  standard  for  a  county  rate,  the  same  shall  be  taken  to  be  made  and  ^^™  'i' '"'. , 

established,  and  shall  be  valid,  legal,  and  effectual,  to  all  intents  and  after  conflrma- 

purposes,  notwithstanding  any  irregularity  may  have  arisen  in  the  tion  by  court  of 

making  thereof,  and  notwithstanding  the  officers  of  any  parish  or  place  Sons."'^'"*'*'^ 

may  have  omitted  to  make  the  returns  hereinbefore  mentioned,  subject 

nevertheless  at  all  times  to  appeals  against  the  same,  as  hereinafter 

provided  ;   and  the  said  court  shall  cause  copies  of  the  said  basis  or 

standard,  after  allowance  and  confirmation,  to  be  printed,  and  shall 

direct  one  of  such  copies  to  be  sent  to  every  acting  justice  of  the  peace 

for  the  county,  and  one  copy  to  the  overseers  of  the  poor,  constable,  or 

other  person  charged  with  the  collection  and  levy  of  the  county  rate 

in  every  parish  and  place  withia  the  said  county ;   and  such  basis  or 

standard,  so  confirmed,  shall  be  deemed  and  taken  to  be  the  basis  or 

standard  and  the  proportion  in  which  all  assessments  of  the  county 

rate  shall  thenceforth  be  made,  subject  to  such  alterations  as  may  be 

necessary  in  consequence  of  any  appeal,  or  the  recommendation  of  the 

county  rate  committee,  as  hereinafter  enacted  :  provided  always,  that 

any  basis  or  standard  now  in  force  or  hereafter  to  be  allowed  and 

confirmed  shall  continue  to  be  in  force  and  to  be  acted  upon,  subject  to 

any  alteration  to  be  made  by  reason  of  any  appeal  or  otherwise,  as 

in  this  Act  provided  for  such  alteration,  until  a  new  basis  or  standard 

for  a  county  rate  shall  have  been  made  and  established  under  this  Act." 

Sect.  17.  "  If  at  any  time  after  the  said  basis  or  standard  has  been  Appeal 
allowed,  confirmed,  and  made  as  aforesaid,  any  overseer  or  overseers  of  against  basis. 
the  poor,  or  other  person  charged  with  the  collection  and  levy  of 
county  rate  in  any  parish  or  place,  or  inhabitant  or  inhabitants  thereof, 
have  reason  to  think  that  such  parish,  township,  or  place  is  aggrieved 
by  any  such  basis  or  standard,  whether  it  be  on  account  of  some  one  or 
more  of  such  parishes,  townships,  or  places  being  without  sufficient  cavise 
Omitted  altogether  from  the  said  basis  or  standard,  or  on  account  of 
such  parish,  township,  or  place  being  rated  on  a  sum  beyond  the  full 
and  fair  annual  value  of  the  property  therein  liable  to  be  assessed 
toward  the  county  rate,  or  on  account  of  some  other  parish  or  parishes, 
township  or  townships,  place  or  places,  being  rated  on  a  sum  less  than 
the  full  and  fair  annual  value  of  the  property  therein  liable  to  be 
assessed  toward  the  county  rate,  such  overseer  or  overseers  of  the  poor, 
constable,  or  other  person,  or  inhabitant  or  inhabitants,  may  appeal  to 
the  justices  of  the  peace  for  the  county  at  any  quarter  sessions  to  be 
holden  after  the  sessions  at  which  such  basis  or  standard  was  allowed 
and  confirmed,  against  such  part  only  of  the  said  basis  or  standard  as 
may  affect  the  parish  or  parishes,  township  or  townships,  place  or  places 
which  appear  to  be  over-rated  or  under-rated,  or  omitted  altogether 
from  the  said  basis  or  standard  as  aforesaid  (subject  to  the  provisions  Notice  of  appeal, 
hereinafter  contained) ;  and  if  in  any  case  where  any  overseer  or  over- 
seers, constable,  or  other  person  as  aforesaid  of  one  parish  or  place 
appeals  against  the  basis  or  standard  of  rate  on  any  other  parish  or 
place,  on  account  of  the  same  being  altogether  omitted  from  such 
basis  or  standard)  or  on  account  of  the  same  being  rated  at  less  than 
the  full  and  fair  annual  value  thereof  as  aforesaid,  such  overseer  or 
overseers,  constable,  or  other  person  shall  give  twenty-one  days'  notica 
in  writing  previous  to  the  first  day  of  the  said  session  at  which  such 
appeal  shall  be  made,  of  the  intention  to  appeal,  and  of  the  cause  and 
matter  thereof,  to  the  overseers  of  the  poor,  or  where  there  are  no 
such  overseers  to  the  person  charged  with  the  collection  and  levy  of  the 
county  rate  in  such  other  parish  or  place,  and  if  in  any  case  where  any 
such  overseer  or  overseers,  constable,  or  other  person  appeal  against 
the' said  basis  or  standard  on  the  ground  that  any  parish,  township, 
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or  place  is  rated  on  a  sum  beyond  the  full  and  fair  annual  value  of  the 
rateable  property  therein,  such  overseer  or  overseers,  constable,  or  other 
person  shall  give  twenty-one  days'  notice  thereof  in  writing,  with  the 
cause  and  matter  thereof,  to  the  clerk  of  the  peace  of  the  county,  the 
said  justices  shall  be  empowered  to  hear  and  determine  such  appeal  in 
manner  by  this  Act  directed,  and  either  to  con&m  such  parts  of  the 
basis  or  standard  as  have  been  appealed  against,  or  to  correct  such 
inequalities  or  omissions  as  shall  be  proved  to  exist  therein,  in  such 
manner  as  to  them  the  said  justices  may  appear  fair,  just,  and  equit- 
able ;  but  no  such  basis  or  standard  shall  upon  any  appeal  be  quashed 
or  destroyed,  in  regard  to  any  other  parish,  township,  or  place,  unless 
in  cases  where  the  justices  of  the  peace  in  quarter  sessions  assembled, 
or  the  major  part  of  them,  deem  it  necessary  to  proceed  to  the  making 
of  an  entire  new  basis  or  standard,  and  where  they  proceed  therein 
according  to  the  provisions  of  this  Act." 

Sect.  18.  "  It  shall  be  lawful  for  the  court  of  quarter  sessions  of  the 
peace,  upon  any  such  appeal,  instead  of  hearing  the  said  appeal,  to 
adjourn  the  same,  and  to  order,  upon  the  application  of  the  appellant 
or  respondent  in  such  appeal,  a  survey  and  valuation  of  any  of  the 
parishes,  townships,  or  places,  or  any  parts  thereof,  in  respect  of  or 
relating  to  which  any  such  appeal  shall  be  made,  and  to  fix  the  next 
or  some  subsequent  session  for  receiving  such  survey  and  valuation, 
and  for  hearing  and  determining  the  said  appeal,  and  such  court  shall  also 
thereupon  appoint  a  proper  person  or  persons  to  make  such  survey  and 
valuation ;  and  the  person  or  persons  so  appointed  shall  for  that  pur- 
pose have  full  power,  with  or  without  assistants,  to  enter  upon,  view, 
and  examine,  survey,  measure,  and  value  all  and  any  lands,  houses,  and 
property  liable  to  be  assessed  toward  the  county  rate  within  the 
parishes,  townships,  and  places  mentioned  in  such  order;  and  such 
survey  and  valuation  shall  be  reported  to  the  quarter  sessions,  or  adjour- 
ment,  fixed  as  aforesaid  for  receiving  the  same ;  and  t'he  court  then  and 
there  assembled  shall  hear  and  determine  the  said  appeal  in  the  manner 
hereinbefore  set  forth." 

Sect.  19."  The  charges  and  expenses  of  and  attending  any  survey 
and  valuation  ordered  to  be  made  by  any  court  of  quarter  sessions  in 
such  appeal  as  aforesaid  shall  be  deemed  costs  in  such  appeal,  and  abide 
the  event  thereof;  and  the  court  before  which  any  such  appeal  is 
heard  and  determined  may  order  the  costs  in  and  about  such  appeal 
to  be  paid  by  either  party,  appellant  or  respondent,  as  they  in  their 
discretion  may  think  fit;  but  where  any  appeal  is  made  on  the  ground 
that  any  parish,  township,  or  place  is  rated  on  a  sum  beyond  the  fuU 
and  fair  annual  value  of  the  property  therein,  if  the  court  before 
which  such  appeal  is  heard  determine  in  favour  of  the  appellants,  such 
court  shall  ascertain  the  costs  and  charges  incurred  by  such  appeOants 
in  and  about  such  appeal,  and  shall  order  the  treasurer  of  the  county 
rates  to  pay  the  same  to  such  appellants  out  of  the  public  stock  of 
the  county  in  his  hands." 

Sect.  20.  "  Although  no  appeal  shall  be  made  as  aforesaid,  it  shall 
be  competent  to  any  committee  appointed  as  hereinbefore  provided, 
and  upon  being  so  required  by  the  court  of  general  or  quarter  sessions, 
from  time  to  time  to  revise  any  such  basis  or  standard  for  a  county 
rate  being  then  in  force  in  any  county,  for  the  purpose  of  meeting 
any  partial  changes  that  may  have  occurred  in  the  rateable  value  of 
portions  of  the  property  liable  to  be  assessed,  and  to  call  for  informa- 
tion, and  to  exercise  all  the  powers  hereinbefore  authorized,  and  if, 
after  due  inquiry  and  investigation,  it  shall  seem  fit  to  such  committee 
to  alter  such  basis  or  standard,  they  shall  forthwith  give  notice  in 
writing  of  such  alteration  to  any  parish  or  place  whose  basis  or  standard 
they  propose  to  alter,  whether  by  diminishing  or  increasing  it,  and 
shall,  upon  some  day  to  be  named  in  such  notice,  hear  and  decide 
upon  any  objection  that  may  be  made  by  any  person  on  behalf  of 
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such  parish  or  place;  and  upon  the  decision  of  such  committee  as     3.  Making 
aforesaid  to  alter  such  basis  or  standard,  they  shall  report  such  altera-  and  Levying 
tion  to  the  next  or  some  subsequent  general  or  quarter  sessions,  having  Rate. 

given  to  each  parish  or  place  -whose  basis  or  standard  is  altered  by • 

such  report  notice  thereof  in  writing  not  less  than  ten  days  previous 
to  such  sessions,  and  the  justices  assembled  thereat,  after  hearing  the 
objections,  if  any,  that  may  be  made  by  any  person  duly  authorized  to 
represent  any  such  parish  or  place,  may  make  such  order  as  to  them 
shall  appear  just  for  ascertaining  and  deciding  upon  such  proposed 
alteration,  and  any  order  so  made  shall  be  binding  upon  all  parties 
concerned." 


III.  as  to  JMafeing  anS  ILebging  Mate. 

By  15  &  16  Vict.  c.  81,  s.  21.  "From  and  after  the  passing  of  this  Justices  in 
Act  it  shall  be  lawful  for  the  justices  of  the  peace  of  the  several  counties,  Sons°|o'™t'^'' 
or  divisions  of  counties    in  England  and  Wales,  assembled  at  their  Tfair  and"  ™*  ° 
general  or  quarter  sessions,  or  at  any  adjournment  or  adjournments  equal  county 
tlaereof,  and    they  are  hereby  authorized  and  empowered,   whenever  ci'cimtrncra'^ 
circumstances  shall  appear  to  require  it,  to  order  and  direct  a  fair  and  appear  to  require 
equal  county  rate  to  be  made,  for  all  the  purposes  to  which  the  county  '*• 
stock  or  rate  is  now  or  shall  hereafter  be  made  liable  by  law,  according 
to  the  basis  or  standard  for  the  time  being  in  force  in  such  county  or 
division  of  a  county;  and  for  that  purpose  to  assess  and  tax  every 
parish,  township,  and  other  place,  whether  parochial  or  extra-parochial, 
within  the  respective  limits  of    their  commissions,   or  within  such 
divisions,  rateably  and  equally,  according  to  a  certaiu  pound  rate,  (to  be 
from  time  to  time  fixed  and  publicly  declared  by  such  justices,)  upon 
the  basis  or  standard  hereinbefore  mentioned,  of  the  full  and  fair  annual 
value  of  the  property,  messuages,  lands,  tenements,  and  hereditaments 
rateable  to  the  relief  of  the  poor  therein,  or  which  in  any  place  not  main- 
taining its  poor  would  be  liable  to  be  rated  for  the  relief  of  the  poor  if 
the  said  last-mentioned  place  were  a  parish,  any  law  or  statute  to  the 
contrary  thereof  notwithstanding;  and  the  justices  of  the  peace  shall  in 
all  oases  where  the  same  may  be  necessary  appoint  proper  persons 
within  such  extra-parochial  or  other  places  for  the  assessing,  taxing, 
and  rating  such  extra-parochial  property,  messuages,  lands,  tenements 
and  hereditaments,  and  levying,  collecting,  and  paying  over  such  assess- 
ment, taxes,  or  rates." 

Justices  acting  in  two  or  more  divisions  of  a  county  may  act  jointly 
under  21  &  22  Vict.  c.  33,  see  post,  1365. 

By  the  12  Geo.  II.,  c.  29,  s.  13,  "  No  part  of  the  money  to  be  raised  No  repairs  of 
and  collected  in  pursuance  of  this  Act  shall  be  applied  to  the  repair  of  upon  preSnt-''"* 
any  bridges,  gaols,  prisons,  or  houses  of  correction,  until  presentments  ments  of  the 
be  made  by  the  respective  grand  juries  at  the  assize,  great  sessions,  grand  jury, 
general  gaol  delivery,  or  general  or  quarter  sessions  of  the  peace  held 
for  any  county,  riding,  division,  city,  town  corporate,  or  liberty,  of  the 
insufficiency,  inconveniency,  or  want  of  reparation  of  their  bridges,  gaols, 
prisons,  or  hodses  of  correction." 

Sect.  14  "  From  and  after  the  first  day  of  June,  one  thousand  seven  justices  to  con- 
hundred  and  thirty-nine,  when  any  public  bridges,  ramparts,  banks  or  tract  with  persons 
cops,  or  other  works,  are  to  be  repaired  at  the  expense  of  any  county,  ^p'oS  p'i'uic^nil™ 
city,  riding,  hundred,  division,  liberty,  or  town  corporate,  it  shall  and  tice. 
may  be  lawful  to  and  for  the  justices  of  the  peace  at  their  general  or 
quarter  sessions  respectively,  or  the  greater  part  of  them  then  and  there 
assembled,  if  they  think  proper  and  convenient,  after  presentment  to 
be  made  as  aforesaid  of  the  want  of  reparation  of  such  bridges,  ram- 
parts, banks,  or  oops,  to  contract  and  agree  with  any  person  or  persons 
for  re-building,  repairing,    and  amending  of  such  bridges,  ramparts, 
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banks  or  oops  as  shall  be  ■within  their  respective  counties,  cities,  ridings, 
hundreds,  divisions,  liberties,  or  towns  corporate,  and  all  other  works 
which  are  to  be  repaired  and  done  by  assessment  on  the  respective 
coiinties,  cities,  ridings,  hundreds,  divisions,  liberties,  or  towns  cor- 
porate, for  any  term  or  terms  of  years,  not  exceeding  seven  years, 
at  a  certain  annual  sum,  payment,  or  allowance  for  the  same;  such 
contractor  or  contractors  giving  sufficient  security  for  the  due  per- 
formance thereof  to  the  respective  clerk  of  the  peace  for  the  time 
being,  or  the  town  clerk,  high  bailiflf,  or  chief  officer  of  any  city,  town 
corporate,  or  liberty ;  and  that  such  justices  at  their  respective  general 
or  quarter  sessions  shall  give  public  notice  of  their  intention  of  con- 
tracting with  any  person  or  persons  for  re-building,  repairing,  and 
amending  the  bridges,  ramparts,  banks  or  cops,  and  other  works  afore- 
said; and  that  such  contracts  shall  be  made  at  the  most  reasonable 
price  or  prices  which  shall  be  proposed  by  such  contractors  respectively ; 
and  that  all  contracts  when  agreed  to,  and  all  orders  relating  thereto, 
shall  be  entered  in  a  book  to  be  kept  by  the  respective  clerk  of  the 
peace  for  the  time  being,  or  the  town  clerk,  high  bailiff,  or  chief  officer 
of  any  city,  town  corporate,  or  liberty,  for  that  purpose,  who  is  and  are 
hereby  required  to  keep  them  amongst  the  records  of  such  county,  city, 
town  corporate,  or  liberty,  to  be  from  time  to  time  inspected  at  all 
seasonable  times  by  any  of  the  said  justices  within  the  limits  of  their 
commissions,  and  by  any  person  or  persons  employed  or  to  be  employed 
by  any  parish,  township,  or  place  contributing  to  the  purposes  of  this 
Act,  without  fee  or  reward." 

Sect.  15.  "  There  shall  be  but  one  rate  made  and  assessed  by  the 
justices  of  the  peace  for  the  county  of  Middlesex,  in  the  said  county,  and 
the  city  and  liberty  of  Westminster,  for  the  several  purposes  aforesaid, 
and  for  the  repair  of  the  gaol  commonly  called  New  Prison,  in  the  said 
county  of  Middlesex." 

Sect.  16.  "  Provided  nevertheless,  that  the  justices  of  the  peace  for  the 
city  and  liberty  of  Westminster,  at  their  general  or  quarter  sessions  to 
be  holden  for  the  same  city  or  liberty,  or  the  greater  part  of  them,  then 
and  there  assembled,  shall  have  full  power  to  appoint  the  governor  or 
,  master  of  the  house  of  correction  within  the  said  city  or  liberty,  who 
shall  have  such  sum  of  money  yearly  as  hath  been  accustomed  for  and 
towards  the  support  and  maintenance  of  the  prisoners  in  his  custody 
who  shall  be  sick  or  unable  to  work,  (not  exceeding  the  present  allow- 
ance of  fifty  pounds  by  the  year,)  and  direct  the  repairs  and  manage- 
ment thereof  as  they  heretofore  have  done ;  and  the  treasurer  or 
treasurers  of  the  money  arising  by  the  rates  in  the  said  county  of 
Middlesex  and  city  and  liberty  of  Westminster,  hereby  appointed 
to  be  collected,  shall  and  is  and  are  hereby  required  to  obey  all  orders 
which  shall  from  time  to  time  be  made  by  the  said  justices  of  the  said 
city  and  liberty,  or  the  greater  part  of  them,  then  and  there  assembled 
at  their  general  or  quarter  sessions,  for  the  payment  of  any  sum  or 
sums  of  money  for  the  allowance  allotted  to  such  governor  or  master 
of  the  house  of  correction,  and  the  repairs  thereof,  which  orders  shall 
be  good  and  sufficient  discharges  to  such  treasurer  or  treasurers; 
anything  herein  contained  to  the  contrary  thereof  in  anywise  notwith- 
standing." 

By  the  15  &  16  Vict.  c.  81,  s.  22,  "  If  the  churchwarden  or  church- 
wardens, overseer  or  overseers  of  the  poor,  or  other  inhabitant  or  inhabi- 
tants of  any  parish,  township,  or  place,  whether  parochial  or  otherwise, 
where  there  is  no  churchwarden  or  overseer,  or  person  appointed  to  act 
as  such,  shall  at  any  time  thereafter  have  reason  to  think  that  such  parish, 
township,  or  place  is  aggrieved  by  any  rate  or  assessment  now  existing, 
or  hereafter  to  be  made  upon  the  basis  or  standard  hereinbefore  men- 
tioned, either  in  pursuance  of  this  Act  or  of  any  Act  or  Acts  now  in 
force,  whether  it  be  on  account  of  the  proportions  assessed  upon  the 
respective  parishes,  townships,  or  places  being  unequal,  or  on  account 
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of  some  one  or  more  of  tHem  being  without  sufficient  cause  omitted      3.  Making 
altogether  from  the  rate,  or  on  account  of  such  parish,  township,  or   and  Levying 
place  being  rated  at  a  higher  proportion  of  the  pound  sterling  accord-  Bate. 

ing  to  the  fair  annual  value  of  the  rateable  property  therein,  or  on 

account  of  some  other  parish  or  parishes,  township  or  townships, 
place  or  places  being  rated  at  a  lower  proportion  of  the  pound 
sterling  according  to  the  fair  annual  value  of  the  rateable  property 
therein  than  has  been  fixed  and  declared  by  the  justices  of  the  peace 
of  the  said  county  in  sessions  assembled  as  the  basis  of  the  rate  of  the 
said  county,  or  on  account  of  the  altered  state  of  the  value  of  the 
property  assessed,  or  any  property  thereof,  or  shall  have  any  other 
just  cause  of  complaint  whatsoever,  it  shall  be  lawful  for  such  church- 
warden or  churchwardens,  overseer  or  overseers  of  the  poor,  or  other 
inhabitant  or  inhabitants  where  there  is  no  churchwarden  or  overseer, 
or  person  appointed  to  act  as  such,  to  appeal  to  the  justices  of  the 
peace  for  the  county  at  the  next  quarter  sessions  of  the  peace  after 
such  cause  of  appeal  shall  have  arisen,  against  such  part  of  the  rate 
only  as  may  affect  the  parish  or  parishes,  township  or  townships,  place 
or  places  which  are  unequally  rated,  or  which  shall  appear  to  be  over- 
rated or  under-rated,  or  omitted  altogether  from  the  rate:  provided  Notice  of  appeal, 
always,  that  fourteen  clear  days'  notice  in  writing  previoiis  to  the  first 
day  of  such  last-mentioned  quarter  sessions  shall  be  given  by  the 
parties  intending  to  appeal  to  the  parties  against  whose  rate  the  appeal 
is  to  be  made,  also  to  the  clerk  of  the  peace  of  the  county,  and  the 
hundred  constable,  of  the  grounds  of  such  appeal  and  the  intention  to 
try  such  appeal  at  such  quarter  sessions  of  the  peace ;  and  the  said  Groonda  of 
justices  are  hereby  empowered  to  hear  and  finally  determine  the  same,  appeal- 
and  either  to  coniirm  such  parts  of  the  rate  as  have  been  appealed 
against,  or  to  correct  such  inequalities,  disproportions,  or  omissions  as 
shall  be  proved  to  exist  therein,  as  well  in  respect  of  the  basis  or 
standard  as  in  the  assessment  of  the  rate  made  thereon,  in  such  manner 
as  to  them  the  said  justices  shall  appear  fair,  just,  and  equitable, 
anything  in  this  Act,  or  any  former  Act  or  Acts,  or  any  law,  usage, 
or  custom,  to  the  contrary  thereof  notwithstanding ;  provided  never- 
theless, that  upon  such  appeal  no  such  rate  shall  be  quashed  or 
destroyed  in  regard  to  any  other  parish,  township,  or  place,  unless  in 
cases  where  the  justices  of  the  peace  of  any  county  in  quarter  sessions 
assembled,  or  the  major  part  of  them,  shall  deem  it  necessary  to  proceed 
to  the  making  of  an  entire  new  rate,  and  shall  proceed  therein,  ac- 
cording to  the  provisions  of  this  Act." 

The  introduction  of  a  ground  of  appeal  on  account  of  the  altered  Grroundsof 
state  of  the  value  of  the  property  assessed,  or  any  part  thereof,  and  a  appeal. 
power  of  the  sessions  on  appeal  to  correct  inequalities,  disproportions, 
or  omissions  as  well  in  respect  of  the  basis  or  standard  as  iu  the  assess- 
ment of  the  rate  made  thereon,  seems  to  obviate  any  objection  to  the 
ground  of  appeal  in  B.  v.  Blackawton,  (10  B.  S  0.  792,)  but  the  ground 
of  appeal  must  be  correctly  stated;  but  it  is  no  ground  of  appeal  that 
individuals  are  rated  higher  in  one  parish  than  other  individuals  in 
another.  "  I  think,"  said  Bayley,  J.,  {B.  v.  Westmoreland,  10  B.  &  0-. 
226,)  "  that  the  true  construction  to  put  on  the  clause,  (55  Geo.  III. ,  c.  51, 
s.  14,)  giving  the  right  of  appeal  is,  that  the  parishj  township,  or  place 
must  be  aggrieved  •  .  .  I  think  it  is  incumbent  on  a  party  appeal- 
ing against  a  county  rate  to  show  that  the  appellant  parish,  townshipj 
or  place  is  rated  in  a  higher  proportion  with  reference  to  some  other 
parish  than  it  ought  to  be." 

By  15  &  16  Vict.  c.  81,  s.  23.  "  From  and  after  the  passing  of  this  Bate  to  be 
Act,  the  county  rate  or  rates  made   upon  any  parish,  township,  or  ^^^^g^^^^g 
place  (whether  extra-parochial  or  otherwise)  shall  be  paid,  and  shall  appeals, 
and  may   be   levied,   recovered,   and   received,    notwithstanding  any  untu  deter- 
appeal  or  appeals  may  have  been  made  to  the  quarter  sessions  of  the  j^tice™ 
peace  against  any  such  rate  or  rates,  and  such  rate  or  rates  shall  con- 
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tinue  to  be  raised,  levied,  and  received  until  the  decision  of  the  justices 
shall  be  made  upon  such  appeal  or  appeals ;  provided  always,  that  if 
upon  the  hearing  of  any  such  appeal  or  appeals  the  court  of  quarter 
sessions  of  the  peace  shall  order  any  rate  or  assessment  to  be  set  aside, 
decreased,  or  lowered,  and  it  shall  appear  to  the  said  court  that  any 
parish,  township,  or  place  have  or  hath,  previously  to  the  determination 
of  such  appeal  or  appeals,  paid  any  sum  or  sums  of  money  in  con- 
sequence of  such  rates  or  assessments  which  ought  not  to  have  been 
paid  or  charged  therein,  then  and  in  every  such  case  the  said  court  shall 
order  such  proportion  of  such  sum  or  sums  of  money  as  shall  have  been 
so  paid  by  any  person  or  persons,  parish,  township,  or  place,  subse- 
quently to  the  notice  which  shall  have  been  given  of  such  last-mentioned 
appeal  or  appeals,  to  be  re-paid  and  returned  to  the  person  or  persons, 
parish,  township,  or  place  which  have  or  hath  paid  the  same  respectively, 
out  of  the  general  rate  of  the  county  in  which  the  cause  of  appeal  shall 
have  arisen."  (This  section  is  a  re-enactment  of  57  Geo.  III.,  c.  94, 
8.  2.) 

Sect.  24.  "Save  as  hereinbefore  otherwise  provided,  in  case  of 
any  appeals,  actions,  suits,  or  proceedings  at  law  respecting  any- 
thing done  in  pursuance  of  this  Act  or  any  other  Act  or  Acts  relating 
to  the-  county  rate,  the  expenses  of  all  such  appeals,  actions,  suits, 
or  proceedings  at  law  shall  be  borne  and  paid  by  such  respective 
parishes,  townships,  places,  and  persons,  or  such  of  them,  and  in  such 
proportions,  as  the  said  justices  shall,  as  they  are  hereby  authorized  to 
do,  upon  any  appeal,  in  their  quarter  sessions  award  and  order,  or  as 
such  courts  wherein  such  actions,  suits,  or  proceedings  shall  be  insti- 
tuted shall,  as  they  are  hereby  authorized  to  do,  adjudge  and  order." 
(This  section  is  taken  from  67  Geo.  III.,  c.  94,  s.  4.) 

Sect.  25.  "And  for  the  more  effectual  preventing  of  frivolous 
appeals,  be  it  enacted,  that  the  justices  of  the  peace  in  their  quarter 
sessions  assembled,  upon  pi-oof  before  them  there  to  be  made  of  notice 
of  any  appeal  having  been  given  as  hereinbefore  authorized  by  any 
churchwarden  or  churchwardens,  overseer  or  overseers,  or  other 
person  or  persons,  (though  he  or  they  did  not  afterwards  prosecute 
such  appeal,)  shall  and  may  at  the  same  sessions  award  and  order  to 
the  party  to  whom  such  notice  shall  appear  to  have  been  given,  such 
costs  and  charges  as  by  the  said  justices  in  their  discretion  shall  be 
thought  reasonable  and  just  to  be  paid  by  the  churchwardens,  overseers, 
or  any  other  person  by  whom  such  notice  shall  have  been  given." 

Sect.  26.  When  and  as  often  as  the  justices  of  the  peace  within  the 
respective  limits  of  their  commissions  in  England  have  made  a  county 
rate,  a  printed  list  of  the  parishes  and  places  assessed  to  such  rate,  and 
the  amount  of  the  rateable  value  upon  which  each  such  parish  and  place 
shall  have  been  respectively  assessed,  shall  be  sent  to  the  overseers  of 
the  poor,  constables,  or  other  persons  charged  with  the  collection  or 
levy  of  the  county  rate  in  every  parish  and  place  within  the  county,  and 
such  justices,  assembled  at  their  general  or  quarter  sessions  or  at  any 
adjournment  thereof,  shall  order  precepts  in  the  form  shown  in  the 
schedule  annexed  to  this  Act,  or  as  near  thereto  as  maybe,  to  be  issued 
to  the  guardians  of  every  union  of  parishes,  of  which  union  any  parish 
is  situate  within  such  limits,  stating  the  sum  or  sums  assessed  and 
charged  for  each  such  i-ate  on  each  parish  in  the  union,  the  whole  of 
which  parish  is  situate  within  such  limits,  and  to  the  guardians  of  every 
single  parish  situate  within  such  limits,  stating  the  sum  or  sums  assessed 
and  charged  on  such  parish  for  each  such  rate,  and  requiring  the  guar- 
dians of  such  union  or  parish  respectively,  within  such  time  as  may  be 
limited  in  such  precepts,  to  cause  the  aggregate  of  the  said  several  sums 
so  stated  to  be  paid  by  them,  out  of  the  monies  held  by  them  on  behalf 
of  each  such  parish,  to  the  treasurer  of  the  county  or  place  for  which 
such  justices  act,  and  may  cause  such  precepts  to  be  sent,  by  post  or 
otherwise,  to  such  guardians;  and  such  precepts  shall  have  force  in 
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every  such  union,  so  far  as  concerns  such  parishes  as  are  within  the 
limits  of  the  commission  of  the  said  justices,  notwithstanding  that  the 
place  of  meeting  of  such  guardians  may  not  be  situated  within  such 
limits,  and  without  being  endorsed  with  the  signature  of  any  justice  of 
the  peace  having  ordinary  jurisdiction  in  the  place  of  meeting  of  the 
guardians  ;  and  such  guardians  shall  raise  the  monies  required  by  such 
precepts  to  be  paid  in  like  manner  as  the  money  required  by  such  guar- 
dians for  the  relief  of  the  poor,  and  shall  pay  such  monies  at  the  time 
limited  and  in  the  manner  prescribed  by  such  precepts ;  and  if  the 
treasurer  of  such  guardians,  or  any  person  on  his  or  their  behalf,  tender 
to  the  treasurer  of  the  county  or  place  for  which  such  justices  act  the 
aggregate  of  the  said  several  sums,  or  if  he  so  tender  the  whole  sum 
assessed  on  any  such  parish  or  parishes  in  respect  of  any  such  rate  or 
rates,  together  with  a  copy  of  such  precept  in  which  are  specified  the 
parish  or  parishes  and  the  rate  or  rates  in  respect  of  which  the  same 
is  so  tendered,  the  treasurer  of  the  county  shall  receive  the  sum  so  ten- 
dered, notwithstanding  that  the  sums  required  to  be  paid  on  behalf  of 
other  of  such  parishes  or  of  other  of  such  rates  be  not  then  tendered, 
and  shall  give  a  receipt  for  the  sum  or  sums  received  by  him  accord- 
ingly, but  he  shall  not  receive  any  sum  on  behalf  of  any  such  parish 
less  than  the  whole  of  the  sum  assessed  and  charged  thereon  in  respect 
of  one  such  rate  ;  and  the  receipt  of  the  treasurer  of  such  county  or 
place  shall  be  a  good  discharge  for  the  payment  of  the  sums  specified  in 
any  such  precept  or  of  any  of  them. 

By  29  &  30  Vict.  c.  78,  s.  2,  "  The  said  printed  lists  shall,  unless  the 
justices  otherwise  direct,  be  sent  only  on  the  occasion  where  a  new 
basis  or  standard  for  a  county  rate,  or  an  alteration  in  the  existing  basis 
or  standard  has  been  allowed  and  confirmed." 

By  15  &  16  Vict.  c.  81,  s.  27.  "  In  case  guardians  do  not  pay  within 
the  time  limited  in  such  precept  the  sum  or  sums  of  money  therein 
required  to  be  paid  on  behalf  of  any  parish,  the  said  justices  assembled 
as  aforesaid  may  cause  to  be  issued  and  sent,  by  post  or  othei-wise,  to 
the  overseers  of  the  poor  of  svich  parish,  or  to  the  petty  constable  or 
peace  officer,  or  other  person  or  persons  empowered  in  any  place  to 
rate  and  levy  the  monies  assessed  as  such  county  rate,  warrants  to  col- 
lect and  pay  to  the  treasurer  of  the  county  or  place  in  which  such 
justices  act,  within  a  time  to  be  named  and  limited  in  such  warrants, 
the  rate  or  rates  charged  on  such  parish  or  place  respectively,  together 
with  an  addition  to  such  rate  or  rates  in  the  proportion  of  one  shilling 
to  every  ten;  and  such  additional  sum  shall  be  applied' and  disposed 
of  in  like  manner  as  the  county  rate ;  and  such  overseers  of  the  poor, 
petty  constables,  peace  officers,  or  other  persons  may  reimburse  them- 
selves, as  well  for  such  additional  sums  as  for  the  original  amount  of 
rate  or  rates,  out  of  the  monies  which  thej'  are  respectively  empowered 
to  rate  and  levy  for  the  purpose  of  such  county  rate,  but  shall  not 
receive  or  take  from  the  county  rate,  or  any  other  rate  any  allowance 
or  compensation  for  their  trouble  or  expenses  incurred  in  collecting, 
levying,  or  paying  such  county  rate." 

Sect.  28.  "If  any  overseer,  petty  constable,  peace  officer,  or  other  per- 
son as  aforesaid  refuse,  make  default  or  neglect  to  pay  to  the  treasurer 
of  the  county  or  place  within  the  time  limited  as  aforesaid,  the  sum  or 
sums  of  money  specified  in  the  said  warrants,  and  if  the  clerk  of  the 
peace  or  treasurer  of  the  county  or  place  make  complaint  thereof,  then 
any  justice  of  the  peace  of  such  county  or  place  may  by  warrant  under 
his  hand  levy  the  same  by  distress  and  sale  of  the  goods  of  the  offender  i 
and  the  justices  assembled  as  aforesaid  may  pay  to  any  clerk,  constable, 
messenger,  or  other  person  who  may  have  been  employed  in  making  such 
complaint,  or  in  obtaining,  drawing,  or  executing  such  warrant,  such 
reasonable  compensation  out  of  the  county  stock  as  to  the  said  justices 
may  seem  fit." 

Sect.  29.  "  In  every  case  where  any  parish  comprised  in  an  union 
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has,  on  or  before  tlie  day  on  whicli  any  precept  as  aforesaid  should  be 
obeyed,  contributed  money  sufficient  to  enable  the  guardians  of  the 
union  to  pay  any  sum  or  sums  required  by  such  precept  in  respect  of 
such  parish,  as  well  as  to  provide  for  the  immediate  relief  of  the  poor 
of  such  parish  and  to  satisfy  all  other  obligations  of  the  said  guardians 
in  respect  of  such  parish  in  force  on  that  day,  and  where,  through  the 
default  of  any  other  parish  or  parishes  in  the  same  union  in  contribut- 
ing money  to  such  guardians,  or  through  the  neglect  of  such  guardians 
to  demand  sufficient  contributions  from  any  other  parish  or  parishes  in 
the  same  union,  the  said  guardians  have  applied  the  money  of  such 
first-mentioned  parish  to  the  use  of  such  other  parish  or  parishes,  and 
are  thereby  rendered  unable  to  pay  any  money  so  required  by  such 
precept  on  behalf  of  such  first-mentioned  parish,  and  such  parish  is  by 
reason  thereof  compelled  to  pay  the  additional  sum  of  one  shilling  in 
every  ten,  as  hereinbefore  provided,  in  every  such  case  the  guardians  of 
the  union  shall  reimburse  such  first-mentioned  parish  such  additional 
sum,  and  all  costs  incurred  by  reason  of  the  premises,  out  of  the  monies 
of  such  other  parish  or  parishes  which  may  next  thereafter  come  into 
the  hands  of  such  guardians  ;  and  in  case  more  than  one  parish  be 
in  default  as  aforesaid  the  said  guardians  shall  charge  such  additional 
sum  and  costs  to  every  such  parish,  in  proportion  to  the  amount  of 
the  deficiency  of  the  contribution  of  each  parish  respectively  on  the  day 
on  which  the  said  precept  should  have  been  obeyed." 

Sect.  30.  "In  the  case  of  every  parish  not  comprised  within  any 
union,  and  in  which  the  laws  for  the  relief  of  the  poor  are  not  adminis- 
tered by  a  board  of  guardians,  and  in  the  case  of  every  parish  com- 
prised in  the  union  the  guardians  of  which  are  not  empowered  to 
relieve  the  poor,  and  in  the  case  of  any  parish  comprised  within  a 
union,  or  in  which  the  laws  for  the  relief  of  the  poor  are  administered 
by  a  board  of  guardians,  of  which  parish  a  part  only  is  situated  within 
the  limits  of  the  commission  of  any  justices,  for  which  part  no  separate 
rate  is  levied  for  the  relief  of  the  poor,  or  where  there  are  no  separate 
churchwardens  or  overseers  of  the  poor,  or  where  no  separate  or  dis- 
tinct rate  is  made  and  collected  for  the  relief  of  the  poor  of  any 
division  or  part  of  any  parish,  township,  or  place  situated  in  and  ex- 
tending into  two  or  more  counties,  ridings,  or  divisions,  and  in  the 
case  of  every  place  not  maintaining  its  own  poor,  but  liable  to  the  pay- 
ment of  county  rates  as  aforesaid,  the  justices  assembled  as  aforesaid 
may,  so  soon  as  any  vacancy  occurs  in  the  office  of  high  constable, 
issue  their  warrant  to  the  overseers,  petty  constables,  peace  officers,  or 
other  persons  empowered  by  law  to  rate  and  levy  county  rates  in  such 
parish,  part  of  a  parish,  or  place,  to  pay  to  the  county  treasurer,  or  to 
transmit  to  him  in  such  manner  as  the  said  justices  may  from  time  to 
time  direct,  within  a  time  limited  in  such  warrant,  the  county  rate,  as 
aforesaid  charged  on  them,  without  the  agency  or  intervention  of  any 
high  constable,  and  such  justices  may  cause  such  warrant  to  be  sent 
by  post  or  otherwise  ;  and  in  case  the  said  overseers,  petty  constable, 
peace  officer,  or  other  person  refuse  or  neglect  to  pay  any  such  rate 
within  the  time  limited  in  such  warrant,  the  same  remedy  taay  be  had 
against  them  as  is  hereinbefore  provided  against"  overseers,  petty  con- 
stables, peace  officers,  or  other  persons  refusing,  making  default,  or 
neglecting  to  pay  to  the  treasurer  of  the  county  or  place,  within  the 
time  limited,  the  rate  or  rates  charged  upon  any  parish  in  union,  and 
omitted  to  be  paid  by  the  guardians  of  such  union,  in  compliance  with 
the  precept  issued  by  the  justices  as  aforesaid." 

Sect.  31.  "  Whereas  there  are  several  parishes,  townships,  hamlets, 
and  places  situated  in  and  extending  into  two  or  more  counties,  ridings, 
or  divisions  having  separate  and  distinct  commissions  of  the  peace, 
part  of  such  parishes,  townships,  hamlets,  and  other  places  being" 
situated  in  one  county,  riding,  or  division,  and  other  part  or  parts 
thereof  in  another  county  or  other  counties,  riding  or  ridings,  division 
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or  divisions,  and  the  messuages,  lands,  tenements,  and  hereditaments 
situated  in  such  parishes,  townships,  hamlets,  or  other  places  are  rate- 
able to  the  relief  of  the  poor  therein,  and  to  the  county  rates  of  the 
respective  counties,  ridings,  or  divisions  in  which  such  messuages, 
lands,  tenements,  and  hereditaments  are  respectively  situated,  but  the 
constables,  churchwardens,  and  overseers  are  appointed  for  the  whole  of 
such  parishes,  townships,  hamlets,  or  places,  and  it  frequently  happens 
that  such  constables,  churchwardens,  and  overseers  are  resident  in  one 
division  of  such  parishes,  townships,  hamlets,  or  other  places,  and  that 
there  are  no  constables,  churchwardens,  or  overseers  residing  in  the 
other  division  thereof,  or  within  the  limits  of  the  jurisdiction  of  the 
justices  making  such  county  rate  or  rates,  whereby  considerable  dif- 
ficulties have  in  such  cases  arisen  in  raising  the  county  rates  in  such 
divisions  :  for  remedy  whereof,  be  it  enacted,  that  from  and  after  the 
passing  of  this  Act  all  and  every  the  powers  and  provisions,  clauses, 
pains,  penalties,  and  forfeitures,  given,  granted,  provided,  made,  or 
imposed  by  this  Act,  shall  extend,  and  be  deemed,  construed,  and  taken 
to  extend,  to  all  cases  and  places  as  aforesaid  where  there  are  no 
separate  churchwardens  or  overseers  of  the  poor,  or  where  no  separate 
or  distinct  rate  is  made  and  collected  for  the  relief  of  the  poor  of  any 
such  division  or  part  of  any  parish,  township,  or  place  situated  in  and 
extending  into  two  or  more  counties,  ridings,  or  divisions  as  aforesaid  ; 
and  that  all  and  every  the  constables,  churchwardens  and  overseers  of 
any  such  parishes,  townships,  hamlets,  or  other  places  as  are  situated 
in  and  extend  into  two  or  more  counties,  ridings,  or  divisions  having 
separate  and  distinct  commissions  of  the  peace  as  aforesaid  shall  be 
subject  to  the  precepts,  warrants,  orders,  and  directions  of  the  several 
justices  of  the  peace  for  the  respective  divisions  or  parts  of  such 
parishes,  townships,  hamlets,  or  other  places,  so  far  as  the  same  may 
relate  to  the  making  of  the  returns  hereinbefore  required,  and  the 
assessing,  levying,  and  collecting  of  the  proportion  of  the  county  rate 
for  such  respective  divisions  or  parts  of  such  parishes,  townships, 
hamlets,  or  other  places,  or  otherwise  to  the  execution  of  this  Act, 
within  the  parts  of  such  parishes,  townships,  hamlets,  or  other  places 
as  shall  be  situated  within  the  limits  of  the  jurisdiction  of  the  justices 
making  and  issuing  such  precepts,  orders,  warrants,  and  directions, 
and  shall  be  subject  to  the  same  fines,  penalties,  and  forfeitures  for 
neglect  and  disobedience  of  the  precepts,  warrants,  orders,  and  direc- 
tions of  such  justices,  so  far  as  the  same  shall  relate  to  the  matters 
aforesaid  or  any  of  them,  or  otherwise  to  the  execution  of  this  Act  as 
such  constables,  churchwardens,  and  overseers,  or  other  ofiicers  would 
by  the  laws  now  in  force  be  subject  and  liable  to  if  such  constables, 
churchwardens,  overseers,  or  other  ofiicers  had  resided  within  the 
limits  of  the  jurisdiction  of  the  justices  making  and  issuing  such  pre- 
cepts, warrants,  orders,  and  directions :  provided  always,  that  nothing 
herein  contained  shall  extend,  or  be  construed,  deemed,  or  taken  to 
extend,  to  authorize  any  justice  or  justices  of  the  peace  to  act  in  the 
cases  aforesaid,  or  any  of  them,  beyond  the  limits  of  the  jm-isdiction 
within  which  he  or  they  shall  be  generally  appointed  and  authorized 
to  act  as  such  justices."  (This  is  a  re-enactment  of  the  1  &  2  Geo.  IV., 
c.  85,  s.  1.) 

Sect.  32.  "  That  where  any  parish  or  place  separately  maintaining  its 
own  poor  shall  be  divided,  so  that  a  part  is  comprised  in  a  borough  not 
subject  to  contribute  to  the  county  rate  while  the  part  out  of  the 
borough  is  liable  to  contribute  thereto,  and  any  county  rate  shall  bo 
issessable  upon  the  part  of  the  parish  or  place  which  is  comprised 
svithin  the  county  and  excluded  from  the  borough,  the  overseers  of 
such  parish  or  place  shall,  on  receipt  of  any  precept  or  other  lawful 
lemand  from  the  justices  of  the  county,  or  other  due  authority  in  that 
3ehalf,  demanding  the  payment  of  any  sum  of  money  as  the  contribution 
jf  the  part  of  such  parish  or  place  out  of  the  borough  towards  any  such 
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rate  as  aforesaid,  with  all  convenient  speed  assess  the  sum  so  required 
upon  the  persons  liable  within  such  part  of  the  parish  or  place  to  pay 
the  poor  rate  therein,  by  means  of  a  separate  rate,  to  be  made,  allowed, 
and  published  in  like  manner  as  the  poor  rate,  and  either  by  themselves 
or  by  the  collector  of  poor  rates  for  the  time  being  appointed  for  the 
said  parish  or  place  shall  collect  the  same  separately  or  with  the  poor 
rate  payable  by  the  parties  assessed  thereto,  and  for  the  purposes  of 
assessing  and  collecting  the  same  shall  have  all  such  powers,  authorities, 
privileges,  protections,  and  incidents  as  belong  to  them  in  the  assessing 
and  collection  of  the  poor  rate  :  and  all  provisions  of  the  law  for  en- 
forcing the  collection  of  the  poor  rate,  and  recovering  the  costs  of  the 
proceedings  therein,  shall  be  applicable  to  the  collection  of  the  rate 
or  rates  herein  last  above  mentioned  and  provided  for." 

Sect.  33.  "That  any  person  assessed  to  any  rate  made  under  the 
authority  of  the  provisions  last  hereinbefore  contained  may  appeal 
against  the  same,  in  like  manner,  and  with  the  like  consequences  in 
all  respects,  and  subject  to  the  same  provisions  and  regulations,  as 
in  appeals  against  the  poor  rate  ;  and  that  every  overseer  and  collector 
shall  account  for  the  money  levied,  collected,  and  expended  under  the 
authority  of  this  Act  to  the  auditor  of  the  district  comprising  such 
parish  or  place,  in  like  manner  as  for  the  poor  rate,  and,  if  any  balance 
be  found  to  be  in  his  hands,  shall  apply  the  same  towards  the  next 
county  rate  required  for  the  like  purpose  of  this  Act,  or  shall  pay  the 
same  to  his  successor  in  office  ;  and  in  default  of  his  so  applying  the 
same  while  in  office,  or  making  payment  to  his  successor  within  seven 
days  after  the  balance  shall  have  been  found,  such  auditor  shall  proceed 
to  recover  the  same  from  the  person  holding  the  same,  in  like  manner 
as  sums  certified  by  him  to  be  due  from  persons  accounting  shall  from 
time  to  time  be  recoverable,  and  he  shall  be  paid  his  costs  and  expenses, 
when  not  recovered  from  the  defendant,  by  the  then  overseers  of  the 
parish  or  place,  who  shall  be  reimbursed  out  of  the  balance  of  such 
rate,  or,  if  need  be,  out  of  the  next  rate." 

Sect.  34,  "  That  where  a  precept  shall  be  issued  to  the  guardians  of 
the  union  comprising  any  such  parish  or  place,  under  the  provisions 
in  that  respect  hereinbefore  contained,  and  such  precept  shall  contain  a 
sum  to  be  assessed  and  charged  in  respect  of  any  such  rate  as  is  herein 
provided  for  upon  a  part  of  such  parish  or  place  as  aforesaid,  the  said 
guardians  may  require  the  overseers  of  such  parish  or  place  to  pay  to 
their  treasurer  a  sum  of  money  sufficient  to  enable  the  said  guardians 
to  pay  the  sum  so  assessed,  with  the  other  sums  mentioned  in  the 
said  precept,  to  the  treasurer  of  the  county  or  other  person  lawfully 
authorized  to  receive  it ;  and  the  said  overseers  shall  pay  the  amount 
out  of  any  monies  in  their  possession  belonging  to  the  parish  or  place 
respectively,  and  reimburse  themselves,  if  necessary,  by  a  rate,  to  be 
levied  as  hereinbefore  described,  upon  the  persons  liable  thereto,  or,  if 
they  have  no  such  monies,  shall  forthwith  proceed  to  levy  and  collect 
the  requisite  amount  by  such  rate,  and  pay  the  same  over  to  the 
treasurer  of  the  said  guardians :  provided  nevertheless,  that  if  such 
overseers  make  default,  and  do  not  make  the  requisite  payment  within 
the  appointed  time,  they  shall  be  subject  to  be  proceeded  against  in 
like  manner  as  the  overseers  of  a  parish  wholly  situated  within  the 
county  are  subjected  to  iinder  the  provisions  of  this  Act." 

Sect.  36.  "  That  where  the  amount  required  in  respect  of  any  such 
county  rate  from  any  part  of  such  parish  or  place  as  last  aforesaid  shall, 
in  the  judgment  of  such  overseers,  be  so  small  as  to  render  the  levying 
and  collecting  of  a  separate  rate  for  it  inconvenient,  the  overseers  may 
postpone  the  reimbursement  of  themselves  for  any  such  advance  as 
aforesaid,  and  they  or  their  successors  may  afterwards,  on  the  recur- 
rence of  the  next  precept  or  other  lawful  demand,  or  of  that  next  but 
one,  levy  and  collect  such  a  rate  as  aforesaid  to  raise  the  whole  amount 
so  previously  advanced  and  unsatisfied  out  of  the  poor  rates  of  the  parish, 
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as  well  as  the  amount  required  by  the  then  precept  or  demand,  and 
shall  apply  the  sum  so  collected  in  reimbursement  of  the  previous  pay- 
ments, and  the  satisfaction  of  such  precept  or  demand,  and  shall  apply 
the  balance,  if  any,  towards  the  discharge  of  the  next  precept  or  demand." 

Sect.  36.  "Provided  always,  that  in  any  county  in  which  the  office  of 
high  constable  of  any  hundred  shall  be  held  for  life,  or  during  good  be- 
haviour, the  collection  of  the  county  rate  shall  continue  to  be  collected 
by  means  of  such  high  constable,  until  any  vacancy  occm-s  in  the  office 
by  the  expiration  of  his  appointment,  or  otherwise  ;  and  the  precepts 
hereinbefore  provided  for  the  collection  of  such  rate  shaU,  as  to  the 
districts  within  which  such  high  constable  shall  act,  be  directed  to  such 
high  constable,  ordering  and  requiring  him  to  issue  his  warrants  to  the 
respective  overseers  of  the  poor  within  his  division,  to  levy,  collect,  and 
pay  to  the  said  high  constable,  within  the  time  to  be  named  and  limited 
in  the  warrant  to  be  issued  from  the  sessions  as  aforesaid,  all  such  rate 
or  rates,  assessment  or  assessments  so  ordered  to  be  paid,  which  each 
high  constable  shall  and  he  is  hereby  directed  and  required  to  pay,  at 
such  time  as  shall  be  specified  in  such  warrant,  to  the  treasurer  of  the 
county  for  the  time  being,  to  be  applied  and  disposed  of  in  such  manner 
and  for  such  purposes  as  the  county  stock  or  rate  is  now  applicable  or 
may  hereafter  be  made  applicable  by  law ;  and  in  case  any  overseer  or 
overseers  of  the  poor,  or  other  person  appointed  to  act  as  such,  under 
the  provisions  of  this  Act,  in  any  of  the  several  parishes,  townships,  or 
places,  whether  parochial  or  otherwise,  within  the  hundred  or  division 
for  which  the  said  high  constable  shall  act,  liable  to  pay  the  same,  shall 
neglect,  make  default,  or  refuse  to  pay  the  same,  within  the  time  to  be 
specified  and  limited  as  aforesaid,  to  the  high  constable  of  the  division 
within  which  such  overseer  or  overseers,  or  other  person  or  persons  so 
liable  and  neglectingto  pay  shall  reside  or  be  appointed  to  act,  it  shall 
and  may  be  lawful  for  any  justice  of  the  peace  of  the  said  county,  upon 
complaint  thereof  made  by  any  such  high  constable,  by  warrant  under 
the  hand  and  seal  of  any  such  justice,  to  levy  the  same  by  distress  and 
sale  of  the  ofiender's  goods ;  and  the  overseer  or  overseers  of  any  parish, 
township,  or  place,  whether  parochial  or  otherwise,  or  other  person  or 
persons  appointed  to  act  as  such  overseer  or  overseers,  shall  and  may, 
and  is  and  are  hereby  empowered  to  levy  and  raise,  by  an  equal  rate  or 
assessment  upon  all  and  every  the  several  estate  and  property  rateable 
to  the  relief  of  the  poor  within  their  respective  parishes,  townships,  or 
places,  whether  parochial  or  otherwise,  such  sum  and  sums  of  money  as 
shall  be  required  and  necessary  in  order  to  raise  the  several  sums 
assessed  upon  such  parishes,  townships,  or  places  respectively,  or  to 
reimburse  such  overseer  or  overseers,  or  other  person  or  persons  as 
aforesaid  such  sum  or  sums  of  money  as  they  shall  respectively  have 
paid  on  account  of  the  same,  such  rate  or  assessment  to  be  paid  by  the 
occupier  or  occupiers  for  the  time  being  of  such  estates  and  rateable 
property  as  aforesaid." 

Sect.  37.  "  That  the  justices  of  the  peace  of  the  said  several  counties 
are  hereby  authorized  and  empowered  to  demand  and  take,  whenever 
they  shall  think  fit,  good  and  sufficient  security,  to  be  approved  of  by 
the  said  justices  in  general  or  quarter  sessions  assembled,  from  the  high 
Bonstables  employed  in  the  collection  and  levying  the  rates  ;  and  that 
if  any  such  high  constable,  upon  being  so  called  upon  by  the  said  jus- 
;ices,  shall  neglect  or  refuse  to  give  such  security  as  shall  be  approved  by 
ihem,  it  shall  then  be  lawful  for  the  said  justices  of  the  peace  in  general 
jr  quarter  sessions  assembled  to  order  and  direct  the  churchwardens 
md  overseers  of  the  poor,  or  other  persons  appointed  to  collect  and 
.evy  the  rates  of  any  parish,  township,  or  place,  to  pay  the  quota  which 
shall  be  assessed  thereupon  toward  the  county  rate  to  the  treasurer  of 
;he  county,  division,  or  place  in  which  such  parish,  township,  or  place 
ihall  be  situate  ;  and  the  receipt  of  such  treasurer  shall  be  sufficient 
iischarge  for  the  same." 
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Before  high  constables  were  relieved  of  the  duty  of  collecting  rates 
by  the  7  &  8  Vict.  c.  33,  they  were  compelled  to  aeootint  to  the  treasurer 
of  the  county,  and  penalties  were  imposed  for  non-accounting  by  12 
Geo.  II.,  c.  29,  which  last  statute  is  now  repealed,  as  to  the  mode  of 
assessing  and  collecting  county  rates  by  this  Act. 

A  chief  constable  appointed  for  one  of  the  divisions  of  a  riding  gave 
a  bond  to  the  clerk  of  the  peace,  with  condition  that  he  should  well  and 
faithfully  execute  his  ofSce,  should  pay,  apply,  and  account  for  all  sums 
of  money  coming  to  his  hands  as  chief  constable  of  his  division,  and 
should  in  all  other  respects  perform  and  observe  aU  such  orders  and 
directions  as  should  be  made  or  given  to  him  in  respect  of  his  said 
office.  The  justices  of  the  riding  having  ordered  a  rate  to  be  levied  on 
the  inhabitants  according  to  a  certain  valuation,  the  constable  collected 
from  his  division  and  paid  over  to  the  treasurer  an  undue  proportion 
of  rate.  The  justices  in  sessions  resolved  that  the  bond  was  forfeited, 
but  that  no  proceedings  should  be  taken  upon  it.  Application  being 
made  to  this  court  on  behalf  of  some  of  the  parties  aggrieved  for  a 
mandamus  to  the  justices  or  clerk  of  the  peace  to  put  the  bond  in  suit, 
the  court  refused  a  rule  to  show  cause.     (Re  Lodge,  2  A.  S  M  123.) 

By  15  &  16  Vict.  c.  81,  s.  38,  "  Whereas  by  an  Act  passed  in  the  fifth 
and  sixth  years  of  the  reign  of  his  late  Majesty  King  William  the 
rourtli,  intituled  '  An  Act  to  provide  for  the  Regulation  of  Municipal 
Corporations  in  England  and  Wales,'  it  is  thereby  enacted,  that  the 
treasurer  of  every  county  in  England  and  Wales  should  keep  an  ac- 
count of  all  costs  arising  out  of  the  prosecution,  maintenance,  and 
punishment,  conveyance,  and  transport  of  all  offenders  committed  for 
trial  to  the  assizes  in  such  county  from  any  borough  in  which  a  separate 
court  of  quarter  sessions  of  the  peace  should  be  holden,  and  likewise 
of  all  sums  received  in  aid  or  on  account  of  the  county  rate,  and  ex- 
pended out  of  the  county  rate  for  other  purposes  than  the  costs  before- 
mentioned,  and  should,  not  more  than  twice  in  every  year,  send  a  copy 
of  the  said  accounts  to  the  council  of  every  such  borough,  and  should 
make  orders  on  the  council  of  every  such  borough  for  the  payment  of 
the  sums  chargeable  upon  the  same,  and  the  council  of  such  borough 
should  forthwith  order  the  same,  with  all  reasonable  charges  of  making 
and  sending  the  said  account,  to  be  paid  to  the  treasurer  of  such  county 
out  of  the  borough  fund  :  and  whereas  it  is  expedient  to  provide,  as 
near  as  may  be,  one  uniform  remedy  to  recover  county  rates,  and  the 
orders  of  the  county  treasurer  upon  the  councils  of  boroughs  from  the 
guardians  or  overseers  and  councils  of  boroughs  respectively,  when  the 
same  are  not  paid  within  a  time  limited  :  be  it  therefore  enacted,  that 
it  shall  and  may  be  lawful  for  any  two  justices  of  the  peace  for  the 
county,  upon  the  complaint  or  information  of  the  treasurer  of  the  same 
county,  to  be  made  or  taken  one  calendar  month  after  the  issue  of  any 
order  or  orders  upon  the  council  of  any  borough  by  the  same  county 
treasurer,  to  cause  to  be  issued  and  sent  to  the  treasurer  of  any  such 
borough  a  warrant  ordering  such  borough  treasurer  to  pay  to  the 
treasurer  of  the  same  county,  over  and  besides  the  sum  or  sums  men- 
tioned in  the  first-named  order  or  orders,  the  additional  sums  named  in 
such  warrant,  the  same  being  calculated  in  the  proportion  of  one  shilling 
to  every  ten  on  the  respective  sums  named  in  the  said  original  order 
or  orders  ;  and  until  payment  thereof  the  county  treasurer  shall  have, 
in  respect  of  such  warrants,  all  the  powers  for  the  recovery  thereof,  as 
are  given  against  any  guardian  or  overseer  for  the  recovery  of  county 
rates  and  surcharges  under  and  by  virtue  of  this  Act:  provided  always, 
that  nothing  in  this  Act  contained  shall  extend  to  render  any  such 
borough,  or  any  property  situated  therein,  liable  to  be  assessed  or  to 
contribute  to  county  rate,  save  as  in  the  said  recited  Act  is  mentioned 
and  contained,  and  as  hereinbefore  expressly  provided." 

Sect.  39.  "  Whenever  precepts  or  warrants  as  provided  by  this  Act, 
are  to  be  sent  by  post,  the  clerk  of  the  peace  shall  send  every  such  pre- 
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cept  or  -warrant  by  post  as  a  registered  letter,  according  to  the  re- 
gulations of  tlie  postmaster-general  in  force  for  the  time  being  in  that 
behalf;  and  every  precept  or  warrant  delivered  or  tendered  as  a  regis- 
tered letter  at  the  address  of  the  person  to  whom  it  is  addressed, 
whether  a  receipt  be  given  for  the  same  or  not,  shall  be  deemed  to 
have  been  served  on  the  person  to  whom  the  same  was  so  delivered  or 
tendered  ;  and  if  delivered  or  tendered  to  the  clerk  or  other  like  officer 
acting  for  any  guardians  shall  be  deemed  to  have  been  served  on  the 
whole  of  such  guardians ;  and  if  delivered  or  tendered  to  any  one  over- 
seer of  a  parish,  shall  be  deemed  to  have  been  served  on  the  whole  of 
the  overseers  of  such  parish." 

Sect.  40.  "  The  justices  of  the  peace  of  counties,  and  ridings  and  di- 
visions and  parts  of  counties,  and  other  places  of  distinct  and  separate 
jurisdiction,  in  that  part  of  Great  Britain  called  England,  assembled  at 
their  several  and  respective  general  or  quarter  sessions  of  the  peace,  or 
at  any  adjournment  thereof,  shall  be  and  they  are  hereby  authorized 
and  required,  in  any  case  in  which  any  question  or  doubt  does  or  shall 
exist  or  shall  have  arisen,  or  may  in  the  judgment  of  the  said  justices  be 
likely  to  arise,  as  concerning  any  boundary  between  any  counties,  ridings, 
divisions,  or  parts  of  any  county,  or  other  places  of  distinct  and  separate 
jurisdiction  for  which  they  respectively  act  as  such  justices,  to  nominate 
and  appoint  two  justices  of  the  peace  of  each  such  county,  riding,  di- 
vision, or  parts  of  any  county,  or  other  places  of  distinct  and  separate 
jurisdiction  between  which  the  boundary  is  required  to  be  ascertained, 
for  the  purpose  of  fixing  and  determining  such  boundary,  and  the 
-j3lerks  of  the  peace,  town  clerks,  and  other  proper  officer  of  the  several 
and  respective  general  or  quarter  sessions  of  the  peace  at  which  such 
justices  shall  be  appointed,  shall  forthwith  give  notice  to  each  other  and 
to  such  justices  of  such  appointment,  and  the  justices  so  appointed 
shall  in  every  such  case,  as  soon  as  may  be  after  their  appointment, 
meet  and  proceed  to  ascertain  the  boundary  upon  such  evidence  as  can 
be  obtained  by  them,  or  as  they  shall  deem  necessary  for  that  purpose, 
either  by  examination  of  witnesses  upon  oath  (which  oath  any  one  of 
the  said  justices  is  hereby  empowered  to  administer),  or  of  any  maps, 
plans,  surveys,  or  any  other  records,  or  documents,  or  in  such  other 
manner  as  they  the  said  justices  so  appointed  shall  think  requisite, 
and  it  shall  be  lawful  for  such  justices,  or  for  any  person  authorized 
under  the  hand  of  any  three  or  more  of  such  justices,  to  enter  upon  any 
lands,  grounds,  or  premises,  for  the  purpose  of  examining  the  same,  or 
making  any  measurement,  maps,  or  plans  thereof,  for  the  purposes 
aforesaid  ;  and  it  shall  be  lawful  for  the  said  justices  to  summon  any 
witnesses  to  be  examined  in  that  behalf,  and  to  impose  any  penalty  or 
forfeiture  not  exceeding  ten  pounds  upon  any  witness  who  shall,  with- 
out reasonable  excuse,  refuse  or  neglect  to  attend  to  be  examined  upon 
any  such  summons ;  and  such  justices  shall  thereupon  fix,  ascertain, 
and  determine  the  boundary  so  referred  to  them  to  be  ascertained,  and 
shall  cause  the  boundary  so  fixed  and  determined  to  be  lAid  down  on 
two  maps  or  plans,  to  be  signed  by  the  said  justices  so  appointed  as 
aforesaid,  which  shall  be  deposited  with  the  clerks  of  the  peace,  town 
clerks,  or  other  proper  officer  for  the  counties,  ridings,  divisions,  or 
parts  of  counties,  or  other  places  of  distinct  and  separate  jurisdiction 
between  which  such  boundary  shall  be  so  fixed  and  determined,  and 
which  maps  and  plans  shall  be  kept  amongst  the  records  of  their  re- 
spective sessions,  and  shall  be  received  as  evidence  of  such  boundaries; 
and  such  boundaries  so  fixed  and  determined  shall  be  and  be  deemed 
the  boundaries  between  the  respective  counties,  ridings,  divisions,  or 
parts  of  counties,  or  other  places  of  distinct  and  separate  jurisdiction, 
for  which  the  same  shall  have  been  so  ascertained,  for  all  the  purposes 
of  this  Act,  and  the  carrying  the  provisions  thereof  into  execution, 
anything  contained  in  any  other  Act  or  Acts  of  Parliament  relating  to 
such  counties,  ridings,  divisions,  or  parts  of  such  counties,  or  other  places 
vol.  I.  s  s  s  s 
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of  distinct  and  separate  jurisdiction,  or  any  law,  usage,  or  custom  to 
the  contrary  notwithstanding."  (This  section  is  a  re-enactment  of 
56  Geo.  III.,  c.  49,  s.  2.) 

Sect.  41.  ''If  any  of  the  four  justices  so  appointed  as  aforesaid,  or  who 
shall  be  appointed  in  manner  hereinafter  mentioned,  shall,  before  the 
execution  of  all  the  powers  and  authorities  hereby  in  them  respectively 
vested,  die,  decline,  or  refuse  to  act,  or  become  incapable  of  acting, 
the  justices  of  the  peace  of  counties,  ridings,  divisions,  and  parts  of 
counties,  and  other  places  of  distinct  and  separate  jurisdiction,  as- 
sembled at  their  several  and  respective  general  or  quarter  sessions  of 
the  peace  or  at  any  adjournment  thereof  from  which  such  justice  so  ap- 
pointed or  to  be  appointed  shall  die,  decline,  refuse  to  act,  or  become 
incapable  of  acting,  shall  and  they  are  hereby  authorized  and  required 
to  appoint  another  justice  in  the  room  of  him  so  dying,  declining,  refu- 
sing to  act,  or  becoming  incapable  of  acting  as  aforesaid,  and  so  from 
time  to  time,  as  often  as  any  justice  so  to  be  appointed  as  last  aforesaid 
shall  die,  decline,  or  refuse  to  act,  or  become  incapable  of  acting ;  and 
every  justice  to  be  appointed  as  aforesaid  shall  have  the  Wke  power  and 
authority  as  the  justice  in  whose  place  he  shall  be  appointed  was  in- 
vested with  by  virtue  of  this  Act ;  and  that  notice  shall  be  given  by  the 
clerks  of  the  peace,  town  clei-ks,  or  other  proper  officer  to  such  justice 
of  his  appointment,  in  manner  hereinbefore  directed."  (This  section  is 
a  re-enactment  of  56  Geo.  III.,  c.  49,  s.  3.) 

Sect.  42.  "  If  it  shall  happen  that  the  justices  so  appointed  to  fix, 
ascertain,  and  determine  the  boundaries  as  aforesaid  shall  disagree  in 
opinion  touching  the  boundary  between  any  county,  riding,  division,  or 
parts  of  any  county,  or  other  place  of  distinct  and  separate  jurisdic- 
tion, so  referred  to  them  under  and  by  virtue  of  this  or  the  said  recited 
Act,  and  there  shall  be  an  equality  of  votes,  so  that  the  said  justices 
cannot  make  any  determination  thereon,  then  and  in  such  case  the  said 
justices,  or  the  major  part  of  them,  shall  forthwith  appoint  under  their 
hands  such  person  as  they  may  think  proper  to  act  as  referee,  which 
pei'son  so  appointed  as  referee  shall,  within  twenty-one  days  from  the 
receipt  of  such  appointment,  fix  a  time  and  place  to  meet  such  justices ; 
and  at  such  meeting  the  said  person  so  to  be  appointed  as  referee  as 
aforesaid  shall,  together  with  the  said  justices  to  whom  any  boundary 
shall  be  referred  to  be  ascertained  as  aforesaid,  proceed  to  fix,  ascertain, 
and  determine  the  boundary  about  which  such  disagreement  shall  take 
place  amongst  them  the  said  justices,  in  such  and  the  same  manner  and 
with  such  and  the  like  powers  in  all  respects  as  hereinbefore  expressed, 
and  that  the  determination  and  decision  of  the  said  justices,  and  of 
the  person  whom  they  shall  appoint  as  referee  as  aforesaid,  or  of  the 
major  part  of  them,  shall  be  for  ever  binding  and  conclusive  ;  and  that 
the  said  justices,  and  the  person  whom  they  shall  appoint  as  referee  as 
aforesaid,  or  the  major  part  of  them,  shall  cause  the  boundary  so  fixed 
and  determined  to  be  laid  down  on  two  maps  or  plans,  to  be  signed  by 
the  said  justices  and  the  person  so  appointed  as  referee  as  aforesaid,  or 
by  the  major  part  of  them,  which  shall  be  deposited  with  the  clerks  of 
the  peace,  town  clerks,  or  other  proper  officer  as  hereinbefore  directed, 
and  kept  amongst  the  records  of  their  respective  sessions,  and  shall  be 
received  as  evidence  of  such  boxiudaries  ;  and  such  boundaries  so  fixed 
and  determiued  shall  be  and  be  deemed  the  boundaries  between  the  re- 
spective counties,  ridings,  divisions,  or  parts  of  counties,  or  other  places 
of  distinct  and  separate  jurisdiction  for  which  the  same  shall  have  been 
so  ascertained,  for  all  the  purposes  of  this  and  of  the  said  recited  Act, 
and  the  carrying  the  provisions  thereof  respectively  into  execution, 
anything  contained  in  any  other  Act  or  Acts  of  Parliament  relating  to 
such  counties,  ridings,  divisions,  or  parts  of  such  counties,  or  other 
places  of  distinct  and  separate  jurisdiction,  or  any  law,  usage,  or  custom, 
to  the  contrary  notwithstanding." 

The  expression  "  the  recited  Act "  in  the  above  section  is  probably 
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an  oversight,  in  consequence  of  re-enacting  verbatim  the  56  Geo.  III.,     3.  Makirig 
0.  49,  s.  4,  without  bearing  in  mind  that  it  is  now  repealed.    The  Act   and  Levying 
referred  to  in  the  56  Geo.  III.,  c.  49,  as  "  the  recited  Act,"  was  the  Bate. 

55  Geo.  III.,  c.  51,"  now  also  repealed.  

By  15  &  16  Vict.  c.  81,  s.  43,  "Nothing  in  this  Act  contained,  nor  any  Act  notto  deter- 
proceedings  under  the  same,  shall  extend  or  be  construed  to  extend  to  mine  any  question 
determine  any  question  of  boundary  for  any  purpose  except  for  the   exceptforTlle 
purpose  of  assessing,  collecting,  and  levying  rates  according  to  the  pro-  purpose  of 
visions  of  this  Act  and  of  the  said  recited  Act."  rating. 

Sect.  47.  "And  whereas  several  Acts  have  passed  and  are  now  in   Couuties  where 
force  empowering  the  justices  of  the  peace  of  certain  counties  to  make   ^^^^.  ^^I^^'"''"' 
fair  and  equal  county  rates  within  their  respective  counties  :   be   it   pScuLr  lots 
hereby  enacted,  that  .it  shall  and  may  be  lawful  to  and  for  the  said  authorized  to 
justices  respectively,  and  they  are  hereby  empowered,  at  any  time  and   OTOTMons°oVtW3 
at  all  times  after  the  passing  of  this  Act,  to  proceed  in  the  assessing,   Act. 
levying,  and  collecting  and  enforcing  the  payment  of  the  county  rate, 
and  in  all  matters  relating  to  the  equalizing  the  same,  either  under  the 
authority  and  according  to  the  provisions  and  enactments  of  this  Act, 
or  under  the  authority  and  according  to  the  provisions  and  enactments 
of  the  particular  Acts  affecting  their  respective  counties,  as  to  them 
shall  seem  fit  and  proper,  in  aU  cases  in  which  the  provisions  and 
enactments  of  this  Act  are  not  inconsistent  with  the  provisions  and 
enactments  of  such  particular  Acts." 

Sect.  48.  "  That  from  and  after  the  passing  of  this  Act  all  business  jyi  business  re- 
appertaining  to  the  assessment,  application,  or  management  of  the  county  laiing  to  the 
stock  or  rate,  or  of  any  fund  or  funds  used  or  applied  in  aid  thereof  or  appUcatiol  o?'^ 
contributory  thereto,  or  to  any  matter  or  things  whereby  or  in  respect  county  rate 
whereof  the  said  county  stock  or  rate  is  or  may  be  chargeable  by  law,   shaiibetrans- 
which  by  any  statute  or  statutes  now  in  force  the  justices  of  the  peace   court,™  °^^" 
for  that  part    of   Great  Britain  called  England  are  authorized  and 
directed  to  do  and  transact  at  the  general  or  quarter  sessions,  or  at  any 
adjournment  thereof,  shall  be  done  and  transacted  publicly  and  in  open 
court  at  such  general  or  quarter  sessions,  or  adjournment  thereof,  and 
not  otherwise ;  and  that  no  order  of  such  justices  relating  to  the  matters 
aforesaid  shall  be  binding  or  effectual  unless  the  said  order  shall  have 
been  made  and  the  business  relating  thereto  sliall  have  been  done  and 
transacted  publicly  and  in  open  court  as  aforesaid."    This  Act  merely 
changes  the  place  where  the  business  of  allowing  the  accounts  was  to 
be  transacted,  but  takes  no  power  relating  to  them  from  the  justices, 
and  no  ratepayer  or  other  person  other  than  a  member  of  the  court  is 
entitled  in  any  way  to  interfere  with  the  jurisdiction  of  the  justices  or 
to  take  any  part  in  the  proceedings.    {R.  v.  Justices  of  Nottingham, 
5  Mev.  da  M.  160;  3  A.  &  E.  500.) 

Sect.  49.  "  That  public,  notice  shall  be  given,  in  two  newspapers   Notice  thereof 
generally  circulating  in  the  county,  of  the  time  of  holding  the  general  to  be  given. 
3r  quarter  sessions,  or  any  adjournment  thereof,  at  least  two  weeks 
before  the  time  of  holding  the  same,  and  also  of  the  day  and  hour  at 
which  the  business  relating  to  the  assessment,  application,  or  manage- 
ment of  the  coimty  stock  or  rate  will  commence  at  such  sessions." 

Sect.   50.  "  That  the  several  treasurers  of  counties  or  of  divisions  of  Treasurera  of 
jounties  shall,  and  they  are  hereby  required,  on  or  before  the  first  day  Si^ims  rf°* 
)f  January  in  every  year,  to  send  to  the  several  clerks  of  the  guardians   counties  to 
)f  every  union  of  parishes  within  the  county  or  division  of  the  county,   puhUsh  ones  in 
md  also  to  publish,  in  one  or  more  of  the  newspapers  usually  circulat-   abstract'  a'ccount 
ng  in  the  county  or  division  of  the  county  in  which  they  respectively   of  their  receipts 
ict,  a  true  and  accurate  abstract  of  the  account  of  their  receipts  and   ™*  expenditures. 
ixpenditures,  under  their  several  heads,  for  the  year  ending  on  the 
twenty-ninth  day  of  September  immediately  preceding  the  publication 
)f  such  abstract,  signed  by  the  justices  of  the  peace  who  shall  have 
ludited  the  same  ;  and  the  abstracts  of  such  accounts,  made  out  accord- 
ng  to  a  form  to  be  settled  by  one  of  her  Majesty's,  principal  secretaries 
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douittB  3^ate. 


[S.   III. 


3.  Making     of  state,  shall,  after  they  have  been  submitted  to  and  approved  by  the 
and  Levyitig  several  courts  of  quarter  sessions  respectively,  be  transmitted  Dy  tne 
•r.    .         "      ,     ,         «  .1      -i?j.i.- «+i-rr«  «nii-«+?aa /^v  fliwimrni«  nf  counties  to 


Rate. 


several  courta  ui  i^uaincj.  0000*^^^0  iv-u^«"«*-«*^,  ^~  ^-~ —  .-     , 

clerks  of  the  peace  of  the  respective  counties  or  divisions  of  counties  to 
such  secretary  of  state  ;  and  a  copy  of  every  such  abstract  shall  be  laid 
before  both  Houses  of  Parliament  within  six  weeks  after  the  receipts 
of  the  same  by  such  secretary  of  state,  if  Parliament  be  then  sitting, 
or  if  Parliament  be  not  sitting,  then  within  six  weeks  of  the  meeting 
thereof." 


Limitation  of 
actioiiB. 


IV.  Etmitatiott  of  actions. 

By  the  15  &  16  Vict.  c.  81,  s.  44,  "  No  action  or  suit  shall  be  brought, 
commenced,  or  prosecuted  against  any  person  or  persons  for  anything 
done  or  to  be  done  by  virtue  of  or  in  pursuance  of  this  Act  after  three 
calendar  months  next  after  the  fact  committed ;  and  every  such  action 
shall  be  brought  and  laid  in  the  county  where  the  cause  of  action  shall 
have  arisen,  and  not  elsewhere ;  and  the  defendant  or  defendants  in 
every  such  action  or  suit  shall  and  may  plead,  at  his,  her,  or  their 
election,  this  Act  specially,  or  the  general  issue,  and  give  this  Act  and 
the  special  matter  in  evidence  at  any  trial  to  be  had  thereupon,  and 
that  the  same  was  done  in  pursuance  or  by  the  authority  of  this  Act. 


Penalty  ou 
persons 
obstructing 
overseers,  &G. 


Penalties  aud 
forfeitures,  costs, 
and  charges, 
may  be  levied 
by  distress  and 
sale  of  offender's 
goods. 


Committal. 


Application  of 


V.  penalties  anti  dForfeittitesi. 

By  the  15  &  16  Vict.  c.  81,  s.  45,  "Every  person  who  in  any  manner 
wilfully  resists  or  obstructs  any  overseer,  collector,  surveyor,  or  other 
person  in  the  execution  of  his  or  their  duty  under  this  Act  shall  forfeit 
and  pay  any  sum  not  exceeding  five  pounds,  to  be  prosecuted  and 
recovered  before  any  two  or  more  of  her  Majesty's  justices  of  the 
peace  for  the  county  wherein  the  offence  is  committed." 

Sect.  46.  "All  penalties  and  forfeitures  by  this  Act  authorized  to  be 
imposed  for  any  offence  against  the  same  shall  upon  proof  and  convic- 
tion of  the  offences  respectively  before  any  two  justices  as  hereinbefore 
directed,  either  by  the  confession  of  the  party  offending,  or  by  the  oath 
of  any  credible  witness  or  witnesses  (which  oath  such  justices  are 
hereby  authorized  to  administer,)  be  levied,  together  with  the  costs 
attending  the  information,  summons,  and  conviction,  by  distress  and 
sale  of  the  goods  and  chattels  of  the  offender,  by  warrant  under  the 
hands  of  the  justices  before  whom  the  party  may  have  been  convicted, 
or,  on  proof  of  such  conviction,  by  a  warrant  under  the  hands  of  any  two 
justices  (which  warrant  such  justices  are  hereby  empowered  and  required 
to  grant) ;  and  the  overplus  (if  any),  after  such  penalties  and  forfeitures, 
and  the  charges  of  such  distress  and  sale,  are  deducted,  shall  be  returned, 
upon  demand,  unto  the  owner  of  such  goods  and  chattels  ;  and  if  upon 
the  return  of  such  warrant  it  appear  that  no  sufficient  distress  can  be 
had  thereupon,  then  it  shall  be  lawful  for  any  such  justices  as  aforesaid, 
by  warrant  under  their  hands,  to  cause  such  offender  to  be  committed 
to  the  common  gaol  or  house  of  correction  of  the  county  where  the 
offender  may  be  or  reside,  there  to  remain  without  bail  or  mainprize 
for  any  term  not  exceeding  three  calendar  months,  unless  such  penalties 
and  forfeitures,  and  all  reasonable  charges  attending  the  same  be  sooner 
paid  and  satisfied ;  and  the  said  penalties  and  forfeitures,  when  recovered, 
shall  be  paid  to  the  treasurer  of  the  county  in  which  such  offence  may 
have  been  committed  or  forfeiture  incurred,  to  be  applied  in  aid  of  the 
rates  of  the  said  county." 


;.  VI.] 


(ttouttts  l^atf. 


Vi.  Interpretation  (Ulauses. 


By  15  &  16  Vic.  c.  81,  s.  51,  "In  the  construction  of  this  Act  the  word 
county '  shall  mean  and  include  any  riding  or  division  having  a 
leparate  commission  of  the  peace,  or  separate  coimty  treasurer,  and 
my  liberty,  franchise,  or  other  place  in  which  rates  in  the  nature  of 
iounty  rates  may  be  levied,  having  a  separate  commission  of  the  peace, 
md  not  subject  to  the  jurisdiction  of  the  county  or  counties  at  large 
n  which  such  liberty,  franchise,  or  place  may  lie,  nor  contributing  or 
)aying  to  the  county  rates  made  for  such  county  or  counties  at  large  ; 
md  that  the  woi'ds  '  county  rate '  shall  mean  and  include  every  rate 
)r  tax  assessed  in  any  county  or  any  division  of  a  county  as  aforesaid 
'or  all  or  any  of  the  purposes  to  which  county  rate  or  stock  is  or  may 
lereafter  be  made  liable." 

By  21  &  22  Vict.  c.  33,  s.  1,  in  any  county  having  one  commission 
)f  the  peace,  and  being  divided  into  separate  divisions,  having  each  a 
leparate  county  treasurer,  the  provisions  of  the  Act  15  &  16  Vict.,  c.  81, 
or  the  purpose  of  preparing  the  basis  or  standard  as  aforesaid,  may  be 
;aken  or  considered  to  apply  to  the  whole  of  such  county  generally,  and 
lot  to  separate  divisions  thereof  particularly,  notwithstanding  any 
n-ovision  contained  in  the  51st  section  of  the  said  Act;  and  by  sect.  2, 
.he  justices  of  such  divisio  ti  shall  nevertheless,  at  their  general  or 
quarter  sessions  of  the  peace,  or  at  any  adjoui-nment  thereof,  raise  all 
!ounty  rates  and  administer  all  disbursements  thereout  in  respect  of 
sxpenses  incurred  in  and  for  such  divisions  in  like  manner  as  they 
nay  have  heretofore  been  accustomed  to  raise  and  administer  the  same 
n  such  divisions  :  provided  always  that  the  justices  usually  acting  in 
;wo  or  more  of  such  divisions  may,  if  they  shall  think  fit,  at  any 
'eneral  or  quarter  sessions  of  the  peace  to  be  held  in  each  of  such 
ii visions  by  an  order  of  such  several  sessions  agree  to  raise  and  admin- 
ster  such  disbursements  jointly,  and  such  divisions  shall  on  and  after 
he  making  of  such  orders  as  aforesaid  be  considered  for  the  purposes 
iforesaid  as  one  division  only  and  not  separate  divisions  :  provided 
dso  that  any  sum  heretofore  levied,  or  which  may  be  levied  hereafter 
'or  expenses  incurred  generally  for  the  whole  of  any  such  county  shall 
je  levied  and  paid  by  the  divisions  of  such  county  in  proportion  to  the 
:otal  assessment  of  such  divisions  respectively  as  ascertained  by  the 
jasis  or  standard  aforesaid. 

The  51st  section  in  effect  re-enacts  the  24th  section  of  the  55  Geo.  HI ., 
;,  51,  and  the  prior  Act  13  Geo.  II.,  c.  18,  and  though,  it  is  to  be  observed 
hat  the  proviso  in  the  1st  section  of  the  55  Geo.  III.,  c.  51,  which 
)rovided  that  justices  of  the  county  were  not  to  have  jurisdiction  in  a 
ranchise  which  had  "  a  separate  jurisdiction,"  is  not  re-enacted,  yet 
IS  the  24th  section  of  that  Act  which  is  in  effect  re-enacted  agreed 
vith  the  proviso,  the  cases  decided  on  the  proviso  will  be  in  point 
low. 

The  borough  of  Bast  Looe  was  held  to  be  a  county  of  itself  within  the 
lefinition  of  the  5lBt  section,  under  the  following  circumstances: — the 
nayor  and  burgesses  of  the  borough  of  East  Looe  were  a  corporation 
)y  prescription,  and  appeared  to  have  been  regulated  by  two  charters 
yhich  were  referred  to  in  the  Justices  of  Cornwall  v.  Mayor,  die,  of 
^ast  Looe — one  in  the  time  of  Elizabeth  and  the  other  in  the  reign  of 
Fames  II.,  the  latter  of  which  clauses  contained  a  non-intromittant 
laxise  as  regarded  the  justices  of  the  peace  of  the  county.  Certain 
ifficers  of  the  borough  were  by  the  charters  to  be  justices  of  the  peace 
n  the  borough,  and  might  hold  sessions  of  the  peace,  and  might  inquire, 
lear,  and  determine  whatsoever  trespasses,  misprisions  and  other  defects 
,nd  articles  within  the  borough  committed  which  the  justices  of  the 
)eace  in  any  county  might  hear  and  determine  ;  so  that  they  did  not 
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6.  Inter' 
pretation 
Glauses. 


The  Act  ex- 
tended to  all 
VlaceB  having  a 
separate  com- 
inisbiou  of  the 
peace,  and  to  all 
rates  of  the 
natm-e  of  county 
rates. 


Where  a  county 
is  divided  into 
separate  divisions 
but  has  one 
commission  for 
the  whole  county, 
the  15  &  16  Vict. 
o.  81,  to  be 
applied  to  the 
whole  county 
generally  as  to 
preparing  batus 
or  stand^d  of 
value. 


What  Is  a 
liberty,  fran- 
chise, or  plic?. 
in  which  rates 
in  the  nature  of 
county  rates  may 
he  levied  and 
not  subject  to 
the  jurisdiction 
of  the  county  at 
large,  nor  con- 
tributing to  the 
county  rate  for 
such  county. 


1366  (itomt^  Mate.  [s.  vi. 

6.  Infer-       proceed  to  the  determination  of  any  treason,  murder,  felony,  or  any 

pretation       matter  touching  the  loss  of  life  within  the  borough,  and  there  was  a 

Clauses.        non-intromittant  clause  as  to  the  justices  of  the  county.     Sessions  had 

been  regularly  held  by  the  borough  justices,  but  no  person  had  been 

indicted  or  tried  there,  it  having  been  the  practice  to  send  all  offenders 
to  the  county  gaol  for  trial  at  the  assizes  or  sessions  of  the  county,  the 
only  business  done  at  the  borough  sessions  being  presentments  for 
nuisances.  The  cost  of  maintaining  the  persons  so  committed  had  been 
sometimes  paid  by  the  corporation  out  of  the  borough  poor  rate,  but 
they  did  not  always  pay  such  expenses.  The  county  magistrates  had 
never  interfered  or  exercised  any  jurisdiction  in  the  borough  except  in 
the  custody  and  trial  of  the  prisoners  sent  to  them  by  the  borough 
justices,  nor  had  the  inhabitants  of  the  borough  ever  been  assessed  to 
the  county  rate,  nor  had  any  rate  in  the  nature  of  a  county  rate  been 
levied  in  the  borough  ;  and  it  was  said  in  the  judgment  to  be  "  a  placs 
in  which,  although  no  rates  in  the  nature  of  county  rates  have  been 
levied  hitherto,  there  appears  no  reason,  and  none  has  been  suggested, 
why  they  should  not  be  levied  :  it  has  a  separate  commission  of  the 
peace  ;  it  is  not  subject  to  the  jurisdiction  of  the  county  at  large  by 
reason  of  the  non-intromittant  clause  in  the  charter  ;  and  it  has  never 
contributed  or  paid  to  the  county  rates  made  for  the  county  at  large. 
Several  cases  were  cited  upon  the  argument,  which  are  not  very  easy  to 
reconcile,  but  we  think  the  cases  of  Weatherhead  v.  Drewry,  Mercer  v. 
Davis,  and  B.  v.  Shepherd,  as  far  as  they  are  applicable  to  cases  arising 
under  the  recent  statute  15  &  16  Vict.  c.  81,  tend  to  support  the  view 
of  the  subject  that  we  are  disposed  to  take."  (Reg.  v.  Mayor,  c&a.,  of 
East  Looe,  31  L.  J.  M.  C.  245.) 

In  Weatherhead  v.  Drewry,  (U  East,  168,)  the  borough  of  Derby  was 
held  to  be  intended  to  levy  a  rate  in  the  nature  of  county  rate  for  itself, 
and  not  to  be  liable  to  the  general  county  rate,  by  virtue  of  the  13 
Geo.  II.,  c.  18,  which  contained  an  enactment  agreeing  with  the  51st 
section  of  the  present  Act.  That  borough  was  incorporated  by  a  charter 
of  Charles  II.,  and  the  mayor  and  certain  other  officers  named  were 
appointed  justices  of  the  King  to  keep  the  peace  in  the  borough,  and  the 
statutes  of  vagabonds,  artificers,  labourers,  weights  and  measures  within 
the  borough,  murders,  felonies,  misfeazances,  riots,  routs,  oppressions, 
extortions,  forestallings,  regratings,  trespasses,  offences,  things,  matters, 
and  articles  whatsoever,  and  to  hold  sessions  to  commit  and  discharge 
prisoners,  and  also  to  do  and  execute  all  other  things  within  the 
borough  aforesaid  and  the  liberties  of  the  same,  in  as  ample  a  manner 
as  the  justices  of  the  peace  in  the  county  of  Derby  or  elsewhere  within 
the  kingdom  of  England  might  do.  There  was  also  a  non-intromittant 
clause  as  to  the  justices  of  the  county.  Eevenues  were  also  conferred 
upon  the  borough  to  support  the  charges  of  the  town.  The  borough  had 
never  contributed  to  a  county  rate  ;  and  those  expenses  which  in  the 
county,  without  the  limits  of  the  borough,  were  paid  by  a  county  rate, 
had  always,  within  the  borough,  been  defrayed  from  the  funds  of  the  cor- 
poration, such  as  the  expenses  within  the  boroiigh  of  passing  vagrants, 
and  such  as  were  incident  to  gaol,  &c.  Lord  EUenborough  said  the  words 
"  liberties  and  franchises  having  commissions  of  the  peace  within  them- 
selves "  are  sufficient  to  include  charter  justices.  Is  not  this  corpo- 
rate jurisdiction  a  franchise,  and  do  not  the  justices  who  are  appointed 
under  the  charter  act  under  the  King's  commission  ? 

In  Mercer  Y.Davis,  (10  B.  S  0. 617,)  the  justices  of  the  borough  of  Maid- 
stone were  held  to  have  rightly  made  a  rate  in  the  nature  of  a  county 
rate  under  the  55  Geo.  III.,  c.  51,  s.  24,  which  is  now  repealed,  but 
agi-ees  with  the  51st  section.  The  town  of  Maidstone  was  incorporated 
by  various  charters,  and  the  mayor,  recorder,  and  three  jurats  were 
appointed  justices  with  as  ample  powers  as  other  justices  of  the  peace 
of  the  county  of  Kent,  and  no  justice  of  the  peace  of  the  county  of  Kent 
was  in  anywise  to  intermeddle  within  the  said  town  and  parish  to  do 
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anything  which  there  belonged  or  appertained  to  the  office  of  justice  6.  Tnter- 
of  the  peace.  The  mayor,  recorder,  and  justices,  had  power  to  inquire  pretation 
of  and  determine  all  trespasses  and  misdemeanours  within  the  town,        Glauses. 

so  that  they  in  nowise  proceeded  to  the  determining  of  any  treason  

or  felony,  or  any  other  oifenoe  touching  the  loss  of  life  or  members. 
They  had  also  revenues  given,  and  a  power  to  levy  taxes  on  the  inha- 
bitfl,nts.  It  was  held  that  as  the  Maidstone  charter  gave  a  general, 
absolute,  non-intromittant  clause  as  to  the  county  justices,  the  county 
justices  were  altogether  excluded,  and  could  not,  in  anywise,  interfere 
in  any  single  act,  in  their  character  of  justices  of  the  peace,  and  in  that 
case  moreover  the  borough  justices  were  not  county  justices  for  any 
purpose,  for  they  could  not  commit  to  the  county  gaol,  but  only  to  their 
own. 

In  B.  V.  Shepherd,  (2  A.  <b  E.  298,)  the  court  decided  on  the  proviso 
55  Geo.  III.,  c.  61,  s.  1,  and  the  24th  section  of  the  same  statute,  that 
the  county  rate  could  not  be  enforced  in  the  borough  of  Marlborough, 
and  considered  that  the  24th  section  agreed  with  proviso. 

The  charter  of  the  borough  of  Marlborough  gave  the  borough  justices 
power  to  commit  felons  to  the  county  gaol,  but  prohibited  them  from 
trying  felonies,  and  contained  a  non-intromittant  clause.  The  borough 
justices  acted  within  the  borough,  and  the  county  justices  exercised 
no  jurisdiction  there.  The  borough  justices  levied  rates  in  the  nature 
of  county  rates,  and  the  county  had  never  rated  the  borough.  The 
borough  had  a  gaol  of  its  own,  and  a  county  gaol  is  also  locally  situate 
within  the  borough.  The  prisoners  apprehended  for  felonies  com- 
mitted within  the  borough  had  been  apprehended  by  warrants  of  the 
county  justices  backed  by  the  borough  justices.  The  expenses  of  con- 
veying them  for  trial  from  Marlborough  to  Fisherton  Gaol,  near  Salis- 
bury, for  the  assizes,  had  been  paid  by  the  borough,  but  the  expenses 
of  maintaining  them  in  the  gaol,  and  of  conveying  them  from  that  gaol 
to  the  assizes,  by  the  county.  And  Lord  Benman  there  said,  Marlborough 
is  a  place  having  a  separate  jurisdiction,  and  it  was,  before  the  passing 
of  the  Act,  subject  to  rates  in  the  nature  of  county  rates  imposed  and 
assessed  by  its  own  justices  (i6). 

A  county  rate  may  also  be  levied  for  a  town  erected  into  a  county  of 
itself,  although  no  such  rate  has  ever  been  levied  before.  The  quarter 
sessions  for  the  town  and  county  of  Kottingham  appointed  a  high  con- 
stable for  the  ensuing  year  for  the  special  purpose  of  collecting  and 
raising  from  the  overseers,  &c.,  of  each  parish  within  the  town  the 
rates,  &c.,  in  the  nature  of  a  county  rate.  They  appointed  a  trea- 
surer to  receive  the  said  collection  subject  to  the  order  of  sessions.  The 
application  of  the  sum  collected  was  directed  to  the  relief  of  prisoners 
in  prison,  the  repairs  of  the  house  of  correction,  keepers'  salary,  soldiers, 
carriages,  transporting  felons,  and  such  other  charges  to  which  the  same 
was  applicable  within  the  said  town.  The  town  of  Nottingham  was 
formerly  part  of  the  county.  Henry  VI.  made  it  a  county  of  itself, 
and  confirmed  the  charters  of  its  corporation,  which  it  had  by  pre- 
scription. Two  questions  arose,  viz.,  whether  the  justices  had  power  to 
levy  any  such  rate ;  and,  secondly,  whether  the  present  rate  was  good — 
I'er  curiam.  By  the  common  law,  as  also  by  the  statute  of  Winchester, 
officers  of  this  nature  are  incident  to  districts  having  separate  jurisdic- 
tion, and  in  many  cases  a  mandamus  will  lie  to  appoint  officers  for  the 
first  time  where  the  exigency  of  the  circumstances  require  it.  While 
the  expenses  were  here  very  small,  the  corporation  might  submit  to  pay 
them  without  a  rate,  but  having  become  heavier,  that  previous  pay- 
ment does  not  preclude  them  from  making  this  rate  a  discharge  of  per- 
sons from  liability.  (James  v.  Oreen,  6  T.  B.  228,  decided  before  55 
Geo.  Ill,  c.  51.) 

But,  on  the  other  hand,  the  borough,  parish,  and  liberty  of  Bradninch,   Where  there  is 
by  charter,  had  granted  to  it  that  its  mayor  and  burgesses,  and  re-  taut  dauae  a 
corder,  should  be  justices  of  the  peace  to  keep  the  peace  in  the  same  borough  may  be 
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borough,  and  to  have  authority  to  inquire  concerning  whatsoever  tres- 
passes, misprisions,  and  other  minor  offences,  defaults,  and  acts  com- 
mitted within  the  borough  which  might  be  inquired  into  before  the 
justices  of  the  peace  in  any  county,  so  that  they  do  not  proceed  to  the 
determination  of  any  treason,  murder,  or  felony,  or  of  any  other  matters 
touching  the  loss  of  life  or  limb,  within  the  borough,  without  special 
mandate.  There  was  also  a  grant  to  the  mayor  of  the  same  and  similar 
courts  of  record,  clerks  of  the  market  assize,  and  assay  of  bread,  wine, 
and  ale,  customs,  liberties,  privileges,  franchises,  exemptions  and  juris- 
dictions before  holden  and  enjoyed.  And  the  mayor,  &c.,  was  to  hold 
and  enjoy  all  liberties,  jurisdictions,  franchises,  according  to  the  tenor 
and  effect  of  those  letters-patent  without  the  let  or  impeachment  of  the 
justices,  &c.  Rates,  in  the  nature  of  county  rates,  had  been  made  in  the 
borough  by  borough  justices,  but  no  county  rate  had  been  levied  there. 
The  borough  justices  had  always  held  their  quarter  sessions,  and  tried 
felonies  and  misdemeanours  in  the  same  manner,  and  to  the  same 
extent  in  all  respects  as  the  justices  of  the  county  of  Devon  in  their 
sessions.  The  borough,  however,  though  it  had  a  separate  commission, 
was  held,  in  the  absence  of  a  non-intromittant  clause,  to  be  subject  to  the 
jurisdiction  of  the  county  at  large,  and  therefore  liable  to  a  general  county 
rate.  {Wise  v.  Clerk  of  the  Peace  of  Devon,  34  L.  J.  M.  C.  47.)  And  the 
existence  of  a  non-intromittant  clause  cannot  be  inferred  from  mere 
non-interference,     (lb.) 

In  B.  V.  Hat/ward,  (6  A.  S  E.  590,)  the  borough  of  Eye  was  held 
liable  to  contribute  to  the  county  rate  for  the  county  of  Suffolk,  under, 
amongst  others,  the  following  circumstances.  The  borough  of  Eye  was 
a  corporation  by  prescription,  which  accepted  a  charter  which  provided 
that  it  should  have  sergeants-at-mace  with  full  powers,  and  coroners  and 
justices  of  the  peace  with  all  the  powers  of  justices  within  the  borough, 
and  a  civil  court  and  gaol,  and  the  inhabitants  had  exemption  from 
juries,  &o.  The  justices,  however,  had  no  power  to  hold  sessions  or  try 
felonies,  nor  was  there  any  non-intromittant  clause  forbidding  justices 
of  the  peace  for  the  county  of  Suffolk  to  interfere  with  matters  arising 
within  the  borough.  The  borough  did  not  pay  county  rate.  Eye  was, 
accordingly,  held  not  to  be  a  separate  jurisdiction,  but  to  be  subject  to 
the  jurisdiction  of  the  justices  for  the  county  of  Suffolk. 

In  R.  V.  Clarke,^  (5  B.  &  A.  665,)  the  city  of  Bath  was  held  to  be  sub- 
ject to  the  jurisdiction  of  the  county,  and  so  liable  to  contribute  to  the 
county  rate.  The  case  turned  upon  the  construction  to  be  put  on  the 
proviso  to  the  1st  section  of  the  55  Geo.  III.,  c.  51,  now  repealed,  and 
not  expressly  re-enacted,  and  on  the  24th  section  of  the  same  Act,  which 
is  now  re-enacted,  and  agreed  with  the  proviso.  The  charter  which  in- 
corporated the  city  of  Bath  granted  to  the  mayor,  &c.,  a  prison  for 
keeping  all  prisoners  within  the  city  for  any  matter  which  ought  to  be 
prosecuted  or  punished  in  the  city ;  but  if  any  person  should  be  com- 
mitted for  any  cause  which  ought  not  to  be  so  inquired  of,  then  the 
mayor,  &c.,  should  have  power  to  commit  such  persons  to  the  common 
gaol  of  the  county  of  Somerset,  and  a  power  was  further  granted  to 
arrest  felons,  &c.,  found  within  the  city,  and  commit  them  to  the  county 
gaol.  The  mayor,  recorder,  and  two  aldermen  were  made  justices  of 
the  peace,  and  had  power  to  inquire  of  trespasses,  &c.,  committed  in 
the  city  and  various  other  minor  offences,  to  hear  and  judge  of  all  and 
singular  other  trespasses,  offences,  defects,  and  articles  which  belong  or 
appertain  to  the  office  of  a  justice  of  the  peace  committed  within  the 
city  of  Bath  as  fully  as  any  other  justices  of  the  peace  in  any  other 
county  of  England  had  power  to  hear  and  determine,  so  that  the  jus- 
tic3s  of  the  county  of  Somerset,  or  any  of  them,  should  not  at  any  time 
thereafter  intrude  themselves  to  meddle  with  any  the  aforesaid  things, 
causes,  matters,  defects,  offences,  or  other  articles,  &c.,^ising  within  the 
said  city,  but  only  in  default  of  the  mayor,  &c.  Various  other  powers 
were  enjoyed,  as  of  licensing,  having  its  own  coroner,  &c.    The  expenses 
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of  committing  and  conveying  prisoners  to  the  city  gaol  for  trial  for 
felonies  and  other  offences  not  cognizable  within  the  city  were  paid 
within  the  city  by  the  city,  but  without  the  city  out  of  the  county 
rate.  Under  these  circumstances  Bath  was  held  liable  to  contribute  to 
the  county  rate,  partly  on  the  ground  that  as  the  jurisdiction  of  the 
city  justices  did  not  by  the  charter  extend  to  cases  of  felouj',  the  city 
was  so  far  subject  to  the  jurisdiction  of  the  county  justices,  and  partly 
because  the  city  did  not  even  appear  to  have  been  subject  to  rates  in 
the  nature  of  county  rates.  It  is  to  be  observed,  however,  that  the 
existence  of  the  non-intromittant  clause,  at  first  sight,  occasions  some 
difiiculty  in  reconciling  this  case  with  some  others,  but  upon  reading 
that  clause  carefully,  it  will  be  seen  that  it  is  not  an  absolute  prohibi- 
tion, but  only  subject  to  the  due  conduct  of  the  mayor,  &c. ,  and  this 
distinction  would  serve  to  reconcile  this  case  with  those  cases  where 
there  is  an  absolute  unqualified  non-intromittant  clause — as  in  the  case 
of  the  Maidstone  charter.  {Mercer  v.  Davis,  ubi  sup) 

A  liberty,  franchise,  or  other  place,  is  within  the  definition  of  the  51st 
section,  notwithstanding  it  may  not  lie  within  the  body  of  any  English 
county  ;  therefore  Berwick-on-Tweed  was  held  to  have  the  power  of 
levying  a  rate  in  the  nature  of  a  county  rate  within  the  borough, 
though  it  never  belonged  to  any  English  county.  {B.  v.  Berwick-on-Tweed, 
8  B.  S.  C.  327.)  And  where  a  district  situate  within  the  local  limits 
of  the  county  of  York  had  ever  been  deemed  as  part  of  the  county  of 
Durham,  but  had  always  contributed  to  the  public  burthens  of  the 
former  county ;  it  was  held  that  it  was  to  be  presumed  that  such  district 
either  in  the  original  division  of  land  into  counties,  or  at  some  subse- 
quent period  when  it  was  separated  from  the  county  of  York,  made 
part  of  the  county  of  Durham,  on  condition  of  its  contributing  to  the 
burthens  of  the  county  of  York,  in  which  it  was  locally  situate,  and 
that  such  district  was  liable  to  the  rate  imposed  on  that  county.  {John- 
son V.  Dealtry,  ZB.&  Aid.  72  ;  see  B.  v.  West  Riding  ForJcshire,  12  East, 
117.) 

If  the  court  is  satisfied  that  there  was  jurisdiction  to  make  the  rate, 
it  will  not  inquire  into  the  necessity  or  propriety  of  making  it.  (iJ.  v. 
Berwich-on-Tweed,  8  B.  S  C.  327 ;  Weatherhead  v.  Drewry,  11  East,  176  ; 
James  v.  Green,  6  T.  B.  228.) 

A  liberty,  franchise  or  place,  has  a  separate  commission  of  the  peace, 
as  well  where  its  justices  have  a  general  commission  as  where  they  have 
a  permanent  commission  under  a  charter,  giving  a  corporate  jurisdic- 
tion to  a  borough — as  the  borough  of  Derby  was  held  to  have  under  its 
charter.   {Weatherhead  v.  Drewry  and  others,  11  East,  168.) 

By  15  &  16  Vict.  c.  81,  s.  52.  "The  word  'parish '  shall  be  construed 
to  include  any  township,  vill,  or  place  maintaining  its  own  poor,  whether 
parochial  or  extra-parochial,  or  any  pai't  of  a  parish,  township,  vill,  or 
otherplace  for  which  a  separate  poor  rate  may  be  made ;  the  word  ■'union' 
shall  be  construed  to  mean  and  include  any  number  of  pai-ishes  united 
under  the  Act  passed  in  the  fifth  year  of  the  reign  of  his  late  Majesty 
King  William  the  Fourth, '  for  the  Amendment  and  better  Administra- 
tion of  the  Laws  relating  to  the  Poor  in  England/  or  under  an  Act 
passed  in  the  twenty-second  year  of  the  reign  of  his  late  Majesty  King 
George  the  Third,  'for  the  better  Relief  and  Employment  of  the  Poor,' 
or  under  any  local  Act;  andthe  word 'guardians'  shall  mean  and  include 
any  board  of  guardians  acting  under  the  provisions  of  the  said  Act 
passed  in  the  fifth  year  of  his  late  Majesty  King  William  the  Fourth,  and 
empowered  to  relieve  the  poor  of  any  parish  or  union,  and  the  visitors, 
guardians,  directors,  managers,  acting  guardians,  vestrymen,  or  other 
officers  in  a  union  appointed  to  act  in  the  ordering  of  relief  of  the 
poor  from  the  poor  rate  under  any  general  or  local  Act  of  Parliament ; 
and  the  word  '  hundred '  shall  mean  and  include  any  hundred, 
wapentake,  ward,  or  other  district  in  the  nature  of  a  hundred,  by 
whatever  name  denominated." 
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County  of 
to  ivit. 

THESE  are  to  require  you,  the  Guardians  of  the  Union,  from  and 

out  of  the  monies  paid  into  the  Imnds  of  the  treasurer  of  your  union  for  the  uses 
and  purposes  of  the  said  union,  to  pay  or  cause  to  he  paid,  on  or  before  the 
day  of  ,  into  the  hcmds  of  A.  B.,  treasurer  of  the  said  count}/,  appointed 

to  receive  the  same,  the  sum  of  being  the  amount  of  the  several  and  re- 

spective sums  of  money  hereunder  set  down  and  expressed  opposite  to  and  against 
the  names  of  the  several  parishes,  townships,  or  places  comprised  within  your  said 
union,  the  said  several  sums  being  respectively  charged  and  assessed  thereon  as  the 
proportion  of  the  several  parishes,  townships,  or  places  towards  the  general  county 
ruie,  at  in  the  pound,  made  at  the  last  quarter  sessions  [oi  general 

sessions]  of  the  peace  held  at  in  and  for  the  said  county. 

[Signature  of  the  Clerk  of  the  Peace.] 
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By  the  5  &  6  Will.  IV.,  c.  76,  s.  101,  no  person  assigned  to  keep  the 
peace  within  any  borough  under  the  provisions  of  that  Act  may  act  as  a, 
justice  of  the  peace  at  any  court  of  gaol  delivery  or  general  or  quarter 
sessions,  or  in  making  or  levying  any  county  rate,  or  rate  in  the  nature 
of  a  county  rate. 

By  sect.  Ill,  the  justices  assigned  to"  keep  the  peace  in  and  for  the 
county  in  which  any  borough  is  situated,  to  which  his  Majesty  shall 
not  have  granted  that  a  separate  court  of  quarter  sessions  of  the  peace 
shall  be  holden  in  and  for  the  same,  shall  exercise  the  jurisdiction  of 
justices  of  the  peace  in  and  for  such  borough  as  fully  as  by  law  they 
and  each  of  them  can  or  ought  to  do  in  and  for  the  said  county. 

By  sect.  112,  after  a  grant  of  quarter  sessions  shall  have  been  made  to 
any  borough,  the  justices  of  the  county  in  which  such  borough  is  situate 
shall  not  assess  any  property  therein  to  any  county  rate  thereafter  to 
be  made  ;  but  in  Bates  v.  Wiiistanle^,  (4  M.  db  S.  429,)  before  the  pass- 
ing of  the  5  &  6  Will.  IV.,  c.  76,  it  was  decided  that  a  charter  extend- 
ing the  jurisdiction  of  borough  justices  over  a  district  not  within  the 
borough,  without  words  of  exclusive  jurisdiction,  does  not  exclude  the 
county  justices  from  rating  the  district  to  a  county  rate. 

In  E.  V.  Wilts  Justices,  (11  Q.  B.  758,)  it  was  held  that  a  borough 
which,  before  the  passing  of  the  5  &  6  Will.  IV.,  c.  76,  was  a  separate 
jui-isdiction,  and  not  subject  to  the  jurisdiction  of  the  county  justices, 
or  to  the  county  rate,  became  liable  to  be  rated  to  the  county  rate  under 
that  Act,  where  it  has  not  obtained  a  grant  of  a  court  of  quarter  sessions 
thereunder  :  in  that  case  Marlborough,  which  had  justices  for  the 
borough  under  the  charter,  the  county  justices  being  excluded,  and  a 
gaol  and  rate  in' the  nature  of  a  county  rate,  and  had  been  held  exempt 
from  the  county  rate,  in  R.  v.  Shepherd,  (2  A.  &  E.  298,)  was  included 
in  schedule  B.  of  the  5  &  6  Will.  IV.,  c.  76,  and  had  had  no  grant  of  a 
separate  commission  of  the  peace,  or  of  a  court  of  quarter  sessions,  whilst 
the  borough  magistrates  had  continued  to  act  concurrently  with  the 
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cistices  of  the  county  in  respect  of  prisoners,  and  therefore  by  the  101st  6.  Tnier- 

,nd  llltla  sections  of  5  &  6  Will.  IV.,  c.  76,  the  county  justices  had  pretation 
urisdiotion  within  the  borough,  and  the  borough  was  liable  to  be  as-  Clauses. 
eased  by  them  to  the  county  rate. 


By  12  &  13  Vict.  c.  82,  "  An  Act  to  relieve  Boroughs  in  certain  Cases  12  &  13  Vict, 
rom  Contribution  to  certain  Descriptions  of  County  Expenditure,"  "■  ^^^ 
'  Whereas  it  was  enacted,  that  within  ten  days  after  the  grant  of  a  sepa-  ^  &  6  Will,  iv., 
■ate  court  of  quarter  sessions  of  the  peace  to  any  borough,  the  council 
if  such  borough  should  ^end  a  copy  of  such  grant,  sealed  with  the  seal 
if  the  borough,  to  the  clerk  of  the  peace  of  the  county  in  which  such 
)orough  or  any  pai-t  thereof  was  situated  ;  and  after  the  grant  of  such 
lourt  to  any  borough  it  should  not  be  lawful  for  the  justices  of  the 
leace  of  any  county  wherein  such  borough  or  part  of  such  borough  was 
lituate  to  assess  any  messuages,  lands,  tenements  or  hereditaments 
vithin  such  borough  to  any  county  rate  thereafter  to  be  made,  but 
ivery  part  of  every  such  borough  should  thenceforward  be  wholly  freed 
md  discharged  from  contributing,  otherwise  than  was  thereinafter  pro- 
dded, to  any  rate  or  assessment  of  any  kind  of  and  for  the  county  in 
ivhich  any  part  of  such  borough  was  situated ;  and  it  was  thereby  further 
jnaoted,  that  the  treasurer  of  every  county  in  England  and  Wales 
should  keep  an  account  of  all  sums  of  money  received  in  aid  or  on  ao- 
30unt  of  the  county  rate,  and  of  the  sum  of  money  expended  out  of  the 
jounty  rate  for  other  purposes  than  the  costs  arising  out  of  the  prose- 
cution, maintenance  and  punishment,  conveyance  and  transport  of 
affenders  committed  for  trial  in  such  county,  and,  in  case  of  boroughs 
having  a  separate  court  of  quarter  sessions  of  the  peace,  other  than  out 
»f  coroners'  inquests,  and  should  not  more  than  twice  a  year  send  a 
2opy  of  such  account  to  the  council  of  every  borough  situate  within 
such  county  in  which  a  separate  court  of  quarter  sessions  of  the  peace 
should  be  holden,  and  which  before  the  passing  of  the  Act  2  &  3  2  &  3  Will.  IV., 
Will.  IV.,  c.  64,  was  chargeable  with  or  liable  to  contribute  in  whole  or  "' 
in  iDart  to  the  county  rate  of  such  covmty,  and  should  make  an  order  on 
the  council  of  every  such  borough  for  the  payment  of  such  proportion 
of  such  sum  as  would  have  been  chargeable,  after  deducting  all  sums 
of  money  received  in  aid  of  the  county  rate  as  aforesaid,  if  the  said  Act 
had  not  passed,  upon  such  borough  as  the  same  should  be  bounded  ac- 
cording to  the  provisions  of  the  said  Act  ;  and  the  council  of  such 
borough  should  forthwith  order  the  same,  with  all  reasonable  charges 
of  making  and  sending  the  said  account,  to  be  paid  to  the  treasurer  of 
such  county  out  of  the  borough  fund ;  and  whereas  by  6  &  6  Vict.  c.  98,  6  &  6  Vict.  c.  98. 
it  is  required  that  in  every  borough  in  which  there  is  or  shall  be  a  body 
corporate  of  mayor,  aldermen  and  burgesses  under  the  provisions  of  the 
said  firstly  hereinbefore  recited  Act,  and  to  which  a  separate  court  of 
sessions  of  the  peace  hath  been  or  shall  be  granted,  there  shall  be  one 
gaol  and  at  least  one  house  of  correction  (except  only  where  such  con- 
tracts as  in  the  said  Act  mentioned  have  or  shall  have  been  entered 
into  by  the  said  mayor,  aldermen  and  burgesses,  and  shall  be  subsist- 
ing for  the  maintenance  of  prisoners  committed  from  such  borough), 
and  every  such  gaol  and  house  of  correction  is  to  be  provided  and  main- 
tained by  and  at  the  coat  of  the  same  borough  :  and  whereas  it  is  just 
and  expedient  that  every  such  borough  having  or  providing  and  main- 
taining at  its  separate  cost  such  gaol  and  house  of  correction,  should  be 
exempted  from  paying  or  contributing  to  the  costs  also  of  providing  or 
erecting  and  maintaining  any  new  gaol  for  the  county  in  which  the 
same  is  situate,  except  only  as  is  hereinafter  excepted  :  and  whereas  it 
is  also  just  and  expedient  that  every  such  borough  having  or  providing 
and  maintaining,  either  alone  or  jointly  with  other  parties,_any  suffi- 
cient asylum  or  asylums  for  the  reception  and  maintenance  of  its  pauper 
lunatics  according  to  8  &  9  Vict.  c.  126,  should  be  exempted  from  pay-  8&9Vict.  c.  126. 
ing  or  contributing  to  the  costs  also  of  providing,  erecting  or  maintain- 
ing any  pauper  lunatic  asylum  for  the  county  in  which  the  same 
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6.  Inter- 
pretation 
Glauses. 


Boroughs  having 
or  providmg  a 
gaol  or  house 
of  correction 
not  to  be  liable 
to  contribute  to 
a  connty  gaol 
and  house  of 
correctionj  except 
in  a  certain 
manner. 


ffioutttB  iflate. 


[B. 


VI. 


Boroughs  having 
or  providing  a 
lunatic  asylum 
not  to  be  liable 
to  contribute  to 
county  asylum. 


borough  is  situate,  and  of  maintaining  the  pauper  lunatics  chargeable 
thereto  :"  it  is  enacted,  "that  from  and  after  the  passing  of  this  Act  no 
borough  to  which  a  separate  court  of  quarter  sessions  of  the  peace  hath 
or  shall  have  been  granted  under  the  provisions  of  the  said  firstly  re- 
cited Act,  and  which  shall  possess  or  provide,  or  shall  have  commenced 
and  shall  be  bond  fide  i^roceeding  with  the  construction  of  a  sufficient 
gaol  and  house  of  correction  to  the  satisfaction  of  one  of  her  Majesty's 
principal  secretaries  of  state  for  the  custody  and  correction  of  persono 
committing  offences  within  such  borough,  shall,  under  the  provisions  of 
the  said  first-recited  Act  or  otherwise,  be  charged  with  or  liable  to  pay 
or  contribute  any  costs,  charges  or  expenses  to  be  incurred  by  any 
county  in  which  such  borough  shall  be  wholly  or  partly  situate,  in 
purchasing  or  providing  a  site  for  or  erecting  or  completing  or  main- 
taining any  new  gaol  or  house  of  correction  for  such  county,  except 
only  that  in  calculating  the  monies  which  any  borough  shall  be  liable 
to  pay  or  contribute  under  the  provisions  of  the  said  firstly-recited 
Act  on  account  of  any  costs  arising  out  of  the  prosecution,  maintenance 
and  punishment,  conveyance  and  transport  of  any  offenders  committed 
for  trial  to  the  assizes  in  such  county  from  the  same  borough,  or,  under 
the  provisions  of  the  said  Act  for  the  amendment  of  the  laws  concern- 
ing prisons,  on  account  of  the  expenses  incurred  in  the  conveyance, 
transport,  maintenance,  safe  custody  and  care  of  any  persons  com- 
mitted for  offences  arising  within  such  borough  and  sent  to  any  prison 
of  the  county  in  which  such  borough  is  situate,  it  shall  be  lawful  for 
the  parties  or  party  making  such  calculation  to  include  therein  such  pro- 
portion of  any  monies  which  shall  be  paid  by  the  county  out  of  the 
county  rate,  or  out  of  any  monies  received  in  aid  of  the  county  rate 
(monies  bon-owed  by  the  county  not  being  considered  as  monies  re- 
ceived in  aid  of  the  county  rate),  on  account  of  the  purchase  or  the  pro- 
viding of  a  site  for,  or  erection,  completion  or  maintenance  of  such  gaol 
or  house  of  correction,  or  on  account  of  the  principal  or  interest  of  any 
monies  which  shall  have  been  borrowed  by  the  county  for  such  pur- 
poses, or  any  of  them,  as  the  number  of  borough  prisoners  which  shall 
have  been  in  custody  in  any  gaol  or  house  of  correction  belonging  to 
the  said  county  during  the  period  for  which  such  calculation  shall  be 
made,  shall  bear  to  the  whole  number  of  prisoners  during  the  same 
time  confined  in  all  the  gaols  and  houses  of  correction  belonging  to  the 
said  county ;  provided  that  nothing  in  this  Act  contained  shall  extend 
to  exempt  any  such  borough  from  contributing  its  proportion  of  any 
expense  heretofore  incurred  for  any  of  the  purposes  aforesaid,  by  any 
county  in  which  such  borough  shall  be  situate  as  aforesaid,  but  every 
such  borough  shall  remain  liable  to  and  pay  such  proportion  thereof  as 
it  would  have  been  chargeable  witli  in  case  this  Act  had  not  passed  ; 
provided  also,  that  no  such  borough  shall  be  entitled  to  or  be  allowed 
credit  for  any  share  or  proportion  of  any  monies  to  arise  or  be  pro- 
duced from  the  sale  of  any  old  or  unnecessary  gaol  or  house  of  correc- 
tion belonging  to  such  county,  or  of  the  site  thereof,  anything  in  the 
said  firstly-recited  Act  or  any  other  Act  contained  notwithstanding. 

Sect.  2.  "  That  from  and  after  the  passing  of  this  Act  no  such  borough 
as  aforesaid,  which  shall  possess  or  provide,  or  shall  have  commenced 
and  shall  be  honA  fide  proceeding  with  the  construction  of  a  sufiicient 
asylum  to  the  satisfaction  of  one  of  her  Majesty's  pi-incipal  secretaries 
of  state  for  the  reception  or  care  of  the  pauper  lunatics  in  such  bovough, 
in  pursuance  of  the  said  Act  for  amending  the  laws  for  the  provision 
and  regulation  of  lunatic  asylums  for  counties  and  boroughs,  and  for 
the  maintenance  and  care  of  pauper  lunatics  in  England,  shall  be  liable 
to  pay  or  contribute  to  the  payment  of  any  costs,  charges  or  expenses 
incident  to  the  future  or  subsequent  purchase,  erection,  fitting  up  or 
maintenance  of  any  new  lunatic  asylum  by  the  county  in  which  such 
borough  is  situate,  or  to  the  payment  of  any  costs,  charges  or  expenses 
which  may  be  incurred  after  such  asylum  shall  be  actually  opened  for 
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;he  reception  or  care  of  the  pauper  lunatics  in  such  borough,  for  main-        County 
;aining  any  pauper  lunatics  chargeable  to  such  county."  Treasurer. 

Sect.  4.  "  That  throughout  this  Act,  where  there  shall  be  nothing  in 

;he  subject  or  context  repugnant  to  such  construction,  words  importing  interpretatiun 
ihe  singular  number  shall  include  the  plural  number,  and  vice  versd  ; 
md  the  word  'prison'  shall  include  gaol  and  house  of  correction." 

Sect,  5.  "  That  this  Act  shall  extend  only  to  England  and  "Wales."      As  to  extent. 


[12  Geo.  IL,  c.  29  ;  55  Geo.  III.,  c.  51  ;  7  Oeo.  IV.,  c.  64;  11  &  12  Vict.  cc.  42, 
43;  15*16  Vict.c.  81.] 

Jo  y  the  12  Geo.  II.,  c.  29,  s.  6,  the  treasurers  of  counties  shall  be  per-  Tieasmer  how 
sons  resident  in  the  county  or  division,  and  shall  be  appointed  by  the  •'•"'ssi- 
justices  at  their  general  or  quarter  sessions  ;  first  giving  sufficient  se-  To  giye  a  bond.  . 
ourity  to  be  accountable  for  the  money  which  shall  be  paid  to  them  in 
pursuance  of  this  Act,  (for  levying  of  county  rates,)  and  to  pay  such 
sums  as  shall  be  ordered  by  the  justices  in  sessions,  and  for  the  due 
and  faithful  execution  of  the  trust  reposed  in  them. 

This  provision  does  not  make  the  giving  of  the  security  a  condition  Appointment 
precedent  to  a  person's  becoming  treasurer,  or  being  responsible  or  ac-  ^""piete  without 
countable  to  the  justices,  but  the  appointment  is  complete  without  such 
security  being  given.     {B.  v.  Patteson,  4:  B.  <&  Ad.  9  ;  1  JV.  <&  M.  612.) 

The  condition  of  a  bond,  after  reciting  that  the  obligor  had  been  no-  what  a  breach 
minated  treasurer  and  receiver  of  the  rates  and  assessments  made  for  "'  ^'""'• 
the  county,  upon  his  giving  security  to  the  clerk  of  the  peace  for  the 
due  and  faithful  execution  of  the  trusts  reposed  in  him  according  to  the 
statute,  was,  that  the  obligor  should,  when  he  was  thereto  required  by 
the  justices  of  the  peace  assembled  at  quarter  sessions,  or  the  major 
part  of  them,  or  by  any  committee  of  the  said  magistrates  duly  ap- 
pointed for  that  purpose  by  any  order  of  the  said  court  of  quarter 
sessions  now  made  or  hereafter  to  be  made,  well  and  truly  account  for 
all  sums  of  money  received  by  him  by  reason  or  on  account  of  his  office, 
and  also  should  faithfully  perform  all  the  trusts  reposed  in  hiin  by 
virtue  of  his  said  appointment  ;  it  was  held,  that  by  the  condition  of 
this  bond  the  county  treasurer  was  bound  to  account  for  monies  re- 
ceived by  him  in  discharge  of  duties  imposed  on  him  by  Acts  of  Par- 
liament passed  either  prior  or  subsequently  to  the  12  Geo.  II.,  c.  29, 
which  required  that  the  county  treasurer  should  give  sufficient  security 
to  be  accountable  for  the  money  paid  to  him  in  pursuance  of  that  Act, 
and  for  the  due  and  faithful  execution  of  the  trusts  reposed  in  him, 
and  that  a  breach  of  the  condition  was  sufficiently  assigned,  which 
stated  that  the  defendant  while  he  was  treasurer  received  divers  sums 
of  money,  and  that  he  was  required  by  the  justices  at  sessions  to  account, 
but  did  not  do  so,  it  being  unnecessary  to  allege  that  he  had  been  re- 
quired by  an  order  of  the  court  of  quarter  sessions,  the  words  in  the 
condition  of  the  bond,  "  by  any  order  of  the  said  court  of  quarter 
sessions  now  made  or  hereafter  to  be  made,' '  applying  only  to  the  appoint- 
ment of  a  committee,  and  not  to  the  requisition  by  the  justices  to 
account.  (Farr  v.  HoUis,  9  B.  d;  C.  315  ;  4  M.  S  By.  502;  and  see 
the  other  points  decided  in  this  case,  tit.  "  Military  Law,"  Militia, 

Vol.  III.)  „     , 

The  aloove  case  of  B.  v.  Patteson  also  decided  that  the  defendant,  as  Cannot  be  a 
long  as  he  was  an  alderman  and  justice  of  the  peace  of  the  city  of  N.,  J"*=8- 
was°not  a  person  capable  of  being  appointed  county  treasurer. 

A  quo  warranto  will  not  lie  against  a  county  treasurer  to  show  by  <iuo  warranto. 
what  authority  he  holds  the  office,  if  he  has  been  de  facto  elected  by 
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County 
Treasurer. 


Acts  of,  not  void, 
though  not  duly 
qualilied. 


Continuance  in 
his  office  and 
salary. 


His  accounts. 


His  discharge. 


Treasurers  of 
counties  or  divi- 
sions to  publish 
oijcein  every  year 
an  abstract  ac- 
count of  their 
receipts  and 
expenditures. 


Ratepayer  has  no 
right  to  inspect 
treasurer's 
accounts,  when. 


Ilis  salaiy. 


Glountj)  Cteasmei;. 

the  justices  in  quarter  sessions ;  nor  will  a  mandamus  lie  to  the  justices 
in  sessions  to  make  a  new  election  of  a  county  treasurer,  on  the  ground 
that  one  of  the  justices  who  had  voted  at  the  election  had  not  taken 
the  qualification  oath  prescribed  by  stat.  18  Geo.  II.,  c.  20,  prior  thereto, 
for  the  acts  of  the  justice  are  not  void,  although  he  may  be  liable  to 
penalties,  (i?.  v.  Justices  of  Herefordshire,  1  Ghitt.  Rep.  700  ;  and  see 
Margate  Pier  Co.  v.  Hannam,  Z  B.  &  Aid.  266.) 

By  the  12  Geo.  II.,  c.  29,  s.  12,  the  justices  at  general  or  quarter 
sessions  may  continue  the  treasurer  from  time  to  time  in  his  office,  and 
remove  him  at  their  pleasure,  and  appoint  another  in  his  place  ;  and 
may  allow  him  a  salary  not  exceeding  twenty  pounds  a  year,  to  be 
paid  ont  of  the  county  rates.  (See  the  55  Geo.  III.,  c.  61,  s.  17,  infra, 
as  to  his  salary.) 

By  sect.  7  and  8.  And  the  treasurer  shall  keep  books  of  entries  of 
the  several  sums  by  him  received  and  paid  ;  and  shall  deliver  in  a  true 
and  exact  account  upon  oath,  if  required,  of  his  receipts  and  disburse- 
ments, distinguishing  the  particular  uses  to  which  the  several  sums 
have  been  applied,  to  the  justices  at  every  general  or  quarter  sessions, 
and  shall  lay  before  them  the  proper  vouchers  for  the  same  ;  which 
accounts  and  vouchers,  after  having  been  passed  by  the  said  justices, 
shall  be  deposited  with  the  clerk  of  the  peace,  to  be  kept  amongst  the 
records,  to  be  inspected  by  any  of  the  justices  without  fee. 

Sect.  9.  "And  the  discharge  of  the  justices,  by  their  order  at  their 
general  or  quarter  sessions,  shall  be  a  sufficient  release  and  discharge 
to  such  treasurer." 

By  15  &  16  Vict.  c.  81,  s.  50.  "  That  the  several  treasurers  of  counties 
or  of  divisions  of  counties  shall,  and  they  are  hei'eby  required,  on  or 
before  the  first  day  of  Januai-y  in  every  year,  to  send  to  the  several 
clerks  of  the  guardians  of  every  union  of  parishes  within  the  county  or 
division  of  the  county,  and  also  to  publish,  in  one  or  more  of  the  news- 
papers usually  circulating  in  the  county  or  division  of  the  county  in 
which  they  respectively  act,  a  true  and  accurate  abstract  of  the 
account  of  their  receipts  and  expenditures,  under  their  several  heads, 
for  the  year  ending  on  the  twenty-ninth  day  of  September  immediately 
preceding  the  publication  of  such  abstract,  signed  by  the  justices  of 
the  peace  who  shall  have  audited  the  same  ;  and  the  abstracts  of  such 
accounts  made  out  according  to  a  form  to  be  settled  by  one  of  her 
Majesty's  principal  secretaries  of  state,  shall,  after  they  have  been  sub- 
mitted to  and  approved  by  the  several  courts  of  quarter  sessions  respec- 
tively be  transmitted  by  the  clerks  of  the  peace  of  the  respective 
counties  or  divisions  of  counties  to  such  secretary  of  state  ;  and  a  copy 
of  every  such  abstract  shall  be  laid  before  both  Houses  of  Parliament 
within  six  weeks  after  the  receipts  of  the  same  by  such  secretary  of 
state,  if  Parliament  be  then  sitting,  or  if  Parliament  be  not  sitttng, 
then  within  six  weeks  of  the  meeting  thereof." 

No  ratepayer  has  the  right  to  inspect  the  accounts,  &c.,  of  a  trea- 
surer before  their  allowance,  such  right  being  confined  to  the  justices. 
{R.  v.  Justices  \of  Nottingham,  5  A.  <&  K  600  ;  5  N.  cb  M.  160.)  Nor 
lias  he  such  a  right  after  they  have  been  deposited  with  the  clerk  of  the 
peace.     (R.  v.  Justices  of  Staffordshire,  6  A.d  H.  84.) 

By  the  55  Geo.  III.,  c.  61,"  s.  17.  ".Ajid  whereas  the  allowance  which 
the  justices  of  the  peace  are  authorized  to  make  to  the  treasurer  or 
treasurers  for  his  or  their  care  and  pains  in  the  execution  of  his  or 
their  office,  stands  limited  by  the  before  recited  Act  made  in  the 
twelfth  year  of  the  reign  of  his  Majesty  King  George  the  Second,  to  a 
sum  not  exceeding  twenty  pounds  a  year ;  and  whereas  such  sum  has 
been  in  some,  and  may  be  found  in  many  cases  inadequate  to  remune- 
rate him  or  them  for  such  care  and  pains:  be  it  hereby  further  enacted 
that  so  much  of  the  said  Act  as  limits  the  said  allowance  to  twenty 
pounds  a  year  is  hereby  repealed ;  and  that  it  shall  and  may  be  lawful 
for  the  said  justices  of  the  peace  at  their  respective  general  or  quarter 


lessions,  or  the  greater  part  of  them  then  and  there  assemMed,  to  allow 
;o  the  treasurer  or  treasurers  of  their  counties,  and  to  every  of  them 
.nsisting  on  the  same,  such  reasonable  sum  or  sums  of  money  for  such 
purpose  as  aforesaid,  as  they  in  their  discretion  shall  think  fit,  of 
which  they  are  hereby  empowered  to  direct  the  payment  out  of  the 
monies  arising  by  the  rates  of  their  respective  counties  :  provided 
ilways,  that  no  such  augmentation  of  allowance  shall  be  made  at  any 
such  general  or  quarter  sessions,  unless  application  for  such  augmen- 
iation  shall  have  been  made  by  the  said  treasurer  or  treasurers,  or  the 
justices  of  the  peace,  at  some  previous  general  or  quarter  sessions 
5,ssembled,_  and  unless  notice  of  the  intention  of  taking  the  said 
lugmentation  into  consideration  shall  have  been  advertised  for  three 
mccessive  weeks  in  some  newspaper  usually  circulating  in  such  county, 
in  the  month  immediately  preceding  the  time  fixed  for  considering 
the  same." 

The  orders  for  the  payment  of  the  expenses  of  prosecutions  made  by 
the  proper  officer  of  the  court  are  made  upon  the  treasurer  of  the 
county,  riding,  or  division,  who  is  authorized  and  required  upon  sight 
of  every  such  order  forthwith  to  pay  to  the  person  named  therein,  or  to 
any  one  duly  authorized  to  receive  the  same  on  his  or  her  behalf,  the 
caoney  in  such  order  mentioned,  and  shall  be  allowed  the  same  in  his 
accounts.  (7  Geo.  IV.,  c.  64,  s.  24.) 

A  mandamus  has  been  held  to  He  to  the  treasurer  of  a  borough  to 
compel  him  to  obey  the  order  of  the  court  of  assize  for  the  expenses  of 
a  prosecution.  {Beff.  v.  Rayward,  17  L.  J.  Q.  B.  223  ;  sub  nom.  Reg.  v. 
Treasurer  of  Oswestry,  12  Q.  B.  239.) 

Before  this  case  it  had  been  held  that  an  indictment  and  not  a  man- 
damus was  the  proper  remedy  for  a  refusal  by  the  county  treasurer 
to  obey  such  an  order.  {R.  v.  Jeyes,  Z  A.  &  E.  416  ;  R.  v.  Shelring, 
1  G.&P.  440  ;  Beg.  v.  Jones,  2  Moo.  C.  0.  171.) 

An  order  to  pay  money  for  matters  not  connected  with  the  county 
is  one  which,  when  the  want  of  connection  is  apparent  on  the  face  of  the 
order,  ought  not  to  be  obeyed  by  the  treasurer,  and  the  payment  ought 
not,  if  made,  to  be  allowed.  {B.  v.  Williams,  Z  B.  &  A.  215  ;  Reg.  v. 
Saunders,  Z  E.  &  B.  776  ;  per  Campbell,  J.,  24  L.  J.  M.  G.  45.  See 
ante,  tit.  "County  Bate,"  1342  ;  see  also  tit.  "  Costs,"  ante,  1321.) 

Under  the  11  &  12  Vict.  c.  42,  s.  26,  "The  constables  or  other  per- 
son to  whom  a  warrant  of  commitment  by  a  justice  granted  under  that 
Act  shall  be  directed,  shall  convey  the  accused  therein  described  to  the 
gaol  mentioned  in  such  warrant,  and  in  all  cases  where  such  constable 
or  other  person  shall  be  entitled  to  his  costs  or  expenses  for  conveying 
such  person  to  such  prison,  it  shall  be  lawful  for  the  justice  or  justices 
who  shall  have  committed  the  accused,  or  for  any  justice  in  and  for 
the  county,  riding,  division  or  other  place  of  exclusive  jurisdiction 
wherein  the  offence  is  alleged  in  the  warrant  to  have  been  committed, 
to  ascertain  the  sum  which  ought  to  be  paid  to  such  constable  or  other 
person  for  conveying  such  prisoner  to  such  gaol  or  prison,  and,  also  the 
sum  which  reasonably  should  be  allowed  him  for  his  expenses  in  re- 
turning, and  thereupon  such  justice  shall  make  an  order  in  the  form 
given  in  the  Act  upon  the  treasurer  of  such  county,  riding,  division, 
liberty  or  place  of  exclusive  jurisdiction,  or  if  such  place  of  exclusive 
jurisdiction  shall  be  contributory  to  the  county  rate  of  any  county, 
riding,  or  division,  then  upon  the  treasurer  of  the  county,  riding  or 
division,  respectively,  or  in  the  county  of  Middlesex,  upon  the  overseers 
of  the  poor  of  the  parish  or  place  within  which  the  offence  was  alleged 
to  have  been  committed,  for  payment  to  such  constable  or  other  person 
of  the  sums  so  ascertained  to  be  payable  to  him  in  that  behalf ;  and 
the  said  treasurer  or  overseers  upon  such  order  being  produced  to 
him  or  them  respectively,  shall  pay  the  amount  to  such  constable  or 
other  person  of  the  sums  so  ascertained  producing  the  same,  or  to  any 
person  who  shall  present  the  same  to  him  or  them  for  payment." 
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dountB  treasurer. 

The  words  of  this  section  are  large  enough  to  include  police  magis- 
trates as  well  as  county  magistrates,  so  that  an  order  made  for  such 
expenses  on  the  county  treasurer  is  good.  {Leverich  v.  Mercer,  y4Q.  B. 
776  ilKS  B.  674  ;  22  L.  J.  M.  C.  81.) 

The  11  &  12  Vict.  c.  43,  with  respect  to  summary  convictions  and 
orders,  makes  no  provision  for  these  expenses,  though  provision  is  made 
for  the  detention  in  prison  of  a  person  committed  until  the  charges  of 
his  commitment  and  conveyance  to  prison,  if  ascertained,  are  paid ;  but 
by  27  Geo.  II.,  c.  3,  it  is  enacted  that  when  any  person,  not  having  goods 
or  money  within  the  county  where  he  is  taken  sufficient  to  bear  the 
charges  of  himself  and  of  those  who  convey  him,  is  committed  to  gaol 
or  the  house  of  correction  by  warrant  from  any  justice  or  justices  of 
the  peace,  then  on  application  by  any  constable  or  other  officer  who 
conveyed  him  to  any  justice  of  the  peace,  for  the  same  county  or  place, 
such  justice  shall  upon  oath  examine  into  and  ascertain  the  reasonable 
expenses  to  be  allowed  such  constable  or  other  officer,  and  shall  forth- 
with, without  fee  or  reward,  by  warrant  under  his  hand  and  seal,  order 
the  treasurer  of  the  county  or  place  to  pay  the  same,  which  the  said 
treasurer  is  hei'eby  required  to  do  as  soon  as  he  receives  such  wai'rant ; 
and  any  sum  so  paid  shall  be  allowed  in  his  accounts.  This  statute 
makes  no  distinction  as  to  the  offence  for  which  he  is  committed. 

A  county  treasurer  has  only  to  look  at  the  order  on  himself  to  see 
that  on  the  face  of  it  there  is  no  irregularity,  for  it  would  be  very  in- 
convenient if  he  were  bound  to  inquire  into  the  regularity  of  the 
previous  proceedings,  such  as  whether  the  prisoner  was  duly  conveyed, 
or  the  magistrate  had  duly  ascertained  the  expenses,  or  the  officer  con- 
veying the  lawful  constable  of  the  parish  ;  and  as  he  is  not  bound  to 
see  to  these  and  such  like  matters  in  order  to  make  his  payment  under 
the  order  a  good  discharge,  so  he  is  not  at  liberty  to  make  any  question 
upon  them.  (Leverich  v.  Mercer,  14  Q.  B.  768,  769 ;  22  L.  J,  M.  0.  81. 
See  also  as  to  the  treasurer's  duty  on  sight  of  the  order,  supra,  1375.) 
The  Metropolitan  Police  Acts  do  not  interfere  with  the  general  enact- 
ments with  reference  to  these  orders,  except  in  limiting  the  description 
of  officer  to  whom  warrants  should  be  delivered  within  the  metropolitan 
police  districts  (i6.)  ;  therefore  in  that  case  a  metropolitan  police  con- 
stable was  held  entitled  to  recover  from  the  county  treasurer  of  Kent 
the  amount  of  ordei-s  made  upon  commitments  by  county  magistrates 
not  of  the  metropolitan  police,  sitting  within  the  metropolitan  police 
district,  but  not  in  a  metropolitan  police  court,  the  warrants  being 
directed  to  the  parish  constable  but  delivered  to  the  plaintiff,  the  orders 
on  the  defendant  being  made  by  county  magistrates  not  of  the  metro- 
politan police.  The  causes  of  these  commitments  were  respectively  for 
trial  for  felony  and  misdemeanour',  in  execution  on  a  summary  convic- 
tion in  default  of  payment  of  a  fine,  on  remand  for  felony  with  ultimate 
commitment,  on  remand  for  misdemeanour  with  a  similar  result,  on 
remand  for  felony  with  ultimate  discharge,  on  remand  for  misdemeanour 
with  ultimate  discharge,  and  he  was  equally  held  entitled  to  recover 
where  the  warrants  for  committal  were  made  by  the  metropolitan 
police  magistrates  sitting  in  metropolitan  police  courts  within  the 
district  directed  to  all  the  police  constables  and  delivered  to  the  plaintiff, 
or  only  delivered  to  him  without  any  direction  expressed  on  their 
face  and  the  orders  on  the  defendant  for  payment  being  also  made  by 
the  metropolitan  police  magistrates.  The  committals  in  these  latter 
cases  were  respectively  for  trial  for  felony ;  for  refusing  to  enter  into 
a  recognizance  with  sureties  to  appear  at  the  sessions,  and  meantime  to 
keep  the  peace  and  be  of  good  behaviour ;  on  summary  convictions  for 
assaults  ;  for  further  examination  on  a  charge  of  felony,  followed  by  a 
commitment  for  trial  for  further  examination  ;  on  aohai-ge  of  misdemea- 
nour, followed  also  by  commitment  for  trial  for  further  examination ; 
on  a  charge  of  felony,  followed  by  a  discharge  on  such  further  examina- 
tion ;  for  further  examination  on  a  charge  of  misdemeanour,  followed  by 


a  discharge;  for  further  examination  on  a  charge  of  felony,  followed  by 
a.  summary  conviction  for  misdemeanour ;  and  lastly,  for  further  exa- 
mination on  a  charge  of  an  indictable  misdemeanour,  followed  by  a 
summary  conviction  of  one  by  statute  punishable  summarily,  and  ad- 
judication of  a  fine  paid  by  the  prisoner.  (Leveriok  v.  Mercer,  ubi  sup.) 
Further  orders  as  to  costs  for  the  expenses  of  a  prisoner's  witnesses 
Bxamined  on  the  hearing  before  justices  may  now  be  made  under  30  & 
31  Vict.  c.  35,  ante,  1328  j  and  see  further  generally,  ante,  tit.  "  Costs," 
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[37  Hen.  VIII.,  c.  1 ;  3  &  4  Edw,  VI.,  c.  1;  1  Will.  III.,  c.  21.] 


HE  custos  rotulorum  is  he  that  hath  the  keeping  of  the  rolls  or  re- 
cords of  the  sessions  (a).  He  is  always  a  justice  of  the  peace  and 
quorum  in  the  county  where  he  hath  his  office.  He  is  a  man,  for  the 
most  part,  especially  picked  out,  either  for  wisdom,  countenance,  or 
credit.  He  is  the  principal  civil  officer  in  the  county,  as  the  lord  lieu- 
tenant is  the  chief  in  military/  command.  (4  Bla.  Com.  272.)  His  office 
is  quite  distinct  from  that  of  the  lord  lieutenant.  He  is  considered 
rather  in  the  character  of  a  minister  than  a  judge.  {DicJc.  Sess.  31.) 

By  St.  37  Hen.  VIII.  c.  1,  (which  was  altered  by  stat.  3  &  4  Edw.  VI., 
c.  1,  but  restored  by  stat.  1  Will.  III.,  c.  21,)  no  person  shall  be  ap- 
pointed to  the  office  of  eustos  rotulorum  but  such  as  shall  have  a  bill 
signed  with  the  King's  hand  for  the  same  ;  which  bill  signed  shall  be 
a  sufficient  warrant  to  the  lord  chancellor  to  make  a  commission,  as- 
signing and  authorizing  thereby  the  same  person  to  be  custos  rotulorum, 
until  the  King  hath  by  another  bill  with  his  own  hand  appointed  one 
other  person  to  have  the  same  office  by  himself  or  his  sufficient  deputy, 
learned  in  the  laws,  and  meet  and  able  to  supply  the  said  office. 

In  pursuance  whereof,  the  last  clause  in  the  commission  of  the  peace 
is  generally  to  this  effect :  "  Lastly,  we  have  assigned  you  the  afore- 
said keeper  of  the  rolls  of  our  peace  in  our  said  county,  and 
therefore  you  shall  cause  to  be  brought  before  you  and  your  said  fellows, 
at  the  days  and  places  aforesaid,  the  writs,  precepts,  processes,  and  in- 
dictments aforesaid,  that  they  may  be  inspected,  and  by  a  due  course 
determined,  as  is  aforesaid."  (See  further  Harding  v.  Pollock,  6  Bing. 
25.) 

Where  the  manner  of  holding  a  special  session  is  prescribed  by  the 
statute  which  directs  it  to  be  holden,  the  precise  requisitions  of  the 
statute  must  of  course  be  obeyed.  Where  no  such  direction  is  to  be 
found,  aa  in  the  great  majority  of  instances,  the  special  session  may  be 
convened  at  the  instance  of  the  custos  rotulorum  of  the  county,  of  the 
clerk  of  the  peace  or  his  deputy,  or  of  two  justices.  {Dick  Sess.  7  ; 
"  Sessions,  Special  and  Petti/,"  Vol.  V.) 

A  general  session  may  be  conVened  by  any  two  justices  within  the 
jurisdiction,  one  being  of  the  qiiorum,  or  by  the  oustos  rotulorum  and 
any  one  justice,  but  not  by  the  custos  rotulorum  alone.  (Lamb.  2iT5  ; 
"Sessions,"  Vol  Y.) 

The  custos  rotulorum,  by  virtue  of  his  office,  having  the  custody  of 
the  rolls  of  session,  ought  to  attend  the?«  by  himself  or  his  deputy, 
who  is  the  clerk  of  the  peace.     {Crown  Circuit  Comp.  34.) 

He  is  directed  by  statute  to  appoint  a  sufficient  person  residing 


Who  is,  and  his 
office. 


How  appointed. 


KemoTabie  ali 
pleasure. 


Convening 
session. 
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(a)  Yet  so  far  they  remain  by  re- 
putation of  law  in  custody  of  all  the 
justices,  that  a  certiorm-i  to  remove 

vol.  I. 


proceedings  is  directed  to  all.    {Com. 
Dig.,Justices  [D.  4].) 


Till 
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Gustos        -within  the  county,  to  execute  the  office  of  clerk  of  the  peace  by  himself 
Botulorum.     or  sufficient  deputy,  such  deputy  being  admitted  by  the  custos  rotidorum 

— so  often  as  the  office  of  clerk  of  the  peace  shall  be  vacant.    (37  Hen.  VITI., 

c.  1,  s.  3  ;  and  see  Harding  v.  PoUoch,  6  Bing.  25,  fully  confirming  the 
right  of  the  custos  rotidorum  to  appoint  the  clerk  of  the  peace.) 
Sale  o£  office  ot  But  he  miy  not  sell  the  said  place  directly  or  indirectly,  under  the 
clerk  of  peace.  penalty  of  losing  his  own  office  of  mtstos  rotvlorvm,  and  forfeiting  double 
the  value  of  what  he  shall  have  received,  to  be  recovered  by  any  common 
informer  in  the  superior  courts.    (1  W.  &  M.  st.  1,  c.  21,  s.  8.) 


59  Geo.  III.,  c.  7. 
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Cutler^. 

[59  Geo.  III.,  c.  7.] 

X.  HE  stat.  59  Geo.  III.,  c.  7,  after  reciting  that  "  whereas  knives,  forks, 
razors,  scissors,  shears,  and  other  cutlery  wares,  edge  tools,  and  hard- 
ware requiring  a  cutting  edge,  forged  and  formed  of  wrought  steel,  and 
iron  and  steel,  have  for  many  years  been  a  great  branch  of  trade  in 
England  ;  and  such  articles  being  esteemed  in  foreign  countries  for  their 
superior  quality,  great  quantities  thereof  have  been  sent  to  foreign  mar- 
kets :  and  whereas  a  practice  prevails  of  casting  or  forming  in  a  mould 
from  cast  iron,  knives,  knife  blades,  forks,  razors,  razor  blades,  scissors, 
shears,  and  other  articles  of  cutlery,  edge  tools,  and  hardware  requirilig 
a  cutting  edge,  and  some  of  such  articles  are,  by  a  chemical  process, 
previous  to  the  finishing  and  polishing  thereof,  made  to  resemble  so 
nearly  the  like  sort  of  articles  wrought  of  steel,  and  iron  and  steel,  as 
scarcely  to  be  distinguishable  from  wrought  steel,  and  iron  and  steel, 
even  by  persons  skilled  in  the  manufactory  of  cutlery,  edge  tools,  and 
hardwai"e  ;"  enacts,  sect.  1,  "That  from  and  after  the  passing  of  this 
Act  it  shall  be  lawful  for  all  and  every  person  and  persons  who  shall 
make,  forge,  form,  or  manufacture,  or  cause,  direct,  or  procure  to  be 
made,  forged,  formed,  or  manufactured,  by  means  of  tlie  hammer,  any 
knives,  knife  blades,  forks,  razors,  razor  blades,  scissors,  shears,  and 
other  articles  of  cutlery,  edge  tools,  and  hardware  requiring  a  cutting 
edge  of  wrought  steel,  or  of  iron  and  steel,  to  mark,  strike,  stamp, 
grave,  or  impress,  or  cause,  direct,  or  procure  to  be  marked,  struck, 
stamped,  graved,  or  impressed,  in  or  upon  any  part  of  every  such  knives, 
knife  blades,  forks,  razors,  razor  blades,  scissors,  shears,  and  other 
ai'ticles  of  cutlery,  edge  tools,  and  hardware  requiring  a  cutting  edge, 
so  forged  and  formed  by  means  of  the  hammer,  of  wrought  steel, 
and  of  iron  and  steel,  the  figure  or  form  of  a  hammer,  at  any  time,  and 
not  at  any  other  time  except  as  hereinafter  provided,  after  the  forging, 
and  previous  to  the  same  respectively  being  ground  or  polished,  so  as 
to  denote  that  such  knives,  knife  blades,  forks,  razors,  razor  blades, 
scissors,  shears,  and  other  articles  of  cutlery,  edge  tools,  and  hardware 
requiring  a  cutting  edge,  are  so  formed  by  means  of  the  hammer,  of 
wrought  steel,  and  iron  and  steel,  and  so  as  to  distinguish  the  same 
articles  from  such  articles  cast  or  formed  in  a  mould,  or  otherwise  than 
by  means  of  the  hammer." 

Sect.  2.  "  Provided  that  it  shall  be  lawful  for  all  and  every  person 
and  persons  who  shall,  on  the  passing  of  this  Act,  have  in  his,  her,  or 
their  custody  or  possession,  any  knives,  knife  blades,  forks,  razors, 
razor  blades,  scissors,  shears,  and  other  articles  of  cutlery,  edge  tools, 
and  hardware  requiring  a  cutting  edge,  made,  forged,  formed,  or 
manufactured  by  means  of  the  hammer,  of  wrought  steel,  or  of  iron 
and  steel,  at  any  time  within  the  space  of  six  calendar  months  next 
after  the  passing  of  this  Act,  to  mark,  strike,  stamp,  grave,  or  impress, 


(Butlevs.  1379 

or  cause,  clireot,  or  procure  to  be  marked,  struck,  stamped,  graved,  or       Cutlers. 

impressed,  in  and  upon  any  part  of  such  knives,  Icnife  blades,  forks,    

razors,  razor  blades,  scissors,  shears,  and  other  articles  of  cutlery,  edge 
tools,  and  hardware  requiring  a  cutting  edge,  so  forged  and  formed  by 
means  of  the  hammer,  of  wrought  steel,  and  of  iron  and  steel,  so  in 
his,  her,  or  their  possession,  the  figure  or  form  of  a  hammer,  so  as  to 
denote  that  such  knives,  knife  blades,  forks,  razors,  razor  blades,  scis- 
sors, shears,  and  other  articles  of  cutlery,  edge  tools,  and  hardware 
requiring  a  cutting  edge,  were  so  formed  by  means  of  the  hammer,  of 
wrought  steel,  or  of  iron  and  steel,  and  so  as  to  distinguish  the  same 
articles  from  such  articles  cast  or  formed  in  a  mould,  or  otherwise  than 
by  means  of  the  hammer." 

Sect.  3.  "  From  and  after  the  passing  of  this  Act  it  shall  not  be  Persons  casting 
lawful  for  any  person  or  persons  to  cast,  mark,  strike,  stamp,  grave  or  cutlery  wares, 
impress,  or  cause,  direct,  or  procure  to  be  cast,  marked,  struck,  stamped,  hardware  re"* 
graved,  or  impressed,  in  or  upon  any  part  of  any  knives,  knife  blades,  quiring  a  catting 
forks,  razors,  razor  blades,  scissors,  shears,  or  any  other  cutlery  articles  ?f  s°'  '°th^?  ""^ 
whatsoever,  edge  tools  or  hardware  requiring  a  cutting  edge,  which  figure  of  a 
shall  be  cast  or  formed  in  a  mould,  or  formed  otherwise  than  by  means  hammer,  &c., 
of  the  hammer,  either  at  the  time  of  casting  or  forming  such  articles  steel  shear^teel 
in  the  mould,  or  otherwise  than  by  the  means  of  the  hammer,  or  sub-  &c.,  or  having 
sequently  thereto,  and  previous  to  the  hon&fAe  sale  thereof  to  the  user,  'en^nl^T'™  °'  i, 
the  figure  or  form  of  a  hammer,  or  any  symbol  or  device  resembling  cast  articles  so"° 
a  hammer,  or  having  any  similitude  thereto,  nor  to  have  in  his,  her,  or  marJced. 
their  possession,  for  the  purpose  of  sale,  nor  to  sell,  expose  or  offer  to  Persons 
sale,  or  cause,  direct,  or  procure  to  be  sold,  exposed,  or  offered  to  sale,  offending, 
any  knives,  knife  blades,  forks,  razors,  razor  blades,  scissors,  shears,  and 
other  articles  of  cutlery,  edge  tools,  and  hardware  requiring  a  cutting 
edge,  which  shall  have  been  oast  or  formed  in  a  mould,  or  other- 
wise than  by  means  of  the  hammer,  having  marked  or  struck  thereon 
the  figure  or  form  of  a  hammer,  or  any  symbol  or  device  resembling  a 
hammer,  or  having  any  similitude  thereto  ;  and  all  and  every  person 
and  persons  who  shall  cast,  mark,  strike,  stamp,  grave  or  impress,  or 
cause,  direct,  or  procure  to  be  cast,  marked,  struck,  stamped,  graved  or 
impressed,  in  or  upon  any  part  of  any  knives,  knife  blades,  forks, 
razors,  razor  blades,  scissors,  shears,  and  other  articles  of  cutlery,  edge 
tools,  and  hardware  requiring  a  cutting  edge,  which  shall  have  been 
cast  or  formed  in  a  mould,  or  otherwise  than  by  means  of  the  hammer 
either  at  the  time   of  casting  or  forming  thereof,   or  subsequently 
thereto,  and  previous  to  the  bond  fide  sale  thereof  to  the  user,  the 
figure  or  form  of  a  hammer,  or  any  symbol  or  device  resembling  a 
hammer,  or  having  any  similitude  thereto  ;   or  who  shall  have  in  his, 
her,  or  their  possession  for  the  purpose  of  sale,  or  who  shall  sell,  expose, 
or  offer  to  sale,  or  cause,  direct,  or  procure  to  be  sold,  exposed,  or 
offered  to  sale,  any  knives,  knife  blades,  forks,  razors,  razor  blades, 
scissors,  shears,  and  other  articles  of  cutlery,  edge  tools,  and  hardware 
requiring  a  cutting  edge,  which  shall  have  been  cast  or  formed  in  a 
mould,  or  otherwise  than  by  means  of  the  hammer,  having  marked  or 
struck  thereon  the  figure  or  form  of  a  hammer,  or  any  symbol  or  device 
resembling  a  hammer,  or  having  any  similitude  thereto,  shall,  in  all 
and  every  the  cases  aforesaid,  forfeit  all  and  every  such  knives,  knife 
blades,  forks,  razors,  razor  blades,  scissors,  shears,  and  other  articles  of 
cutlery,  edge  tools,  and  hardware  requiring  a  cutting  edge,  having 
thereon  the  figure  or  form  of  a  hammer,  or  any  symbol  or  device 
resembling  a  hammer,  or  having  any  similitude  thereto,  together  with 
the  sum  of  51.  for  any  quantity  not  exceeding  one  dozen  of  such  articles  Penalty. 
so  marked,  struck,  sold,  or  exposed  to  sale  :   and  for  any  quantity  of 
such  articles  exceeding  one  dozen,  51.  for  every  one  dozen  thereof ;  such 
sum  and  sums  respectively  to  be  levied,  recovered,  and  applied  as  here- 
inafter directed."  ,      .     ,    „      .  v    , 

Sect.  4.  "  From  and  aiter  the  passing  of  this  Act  it  shall  not  toe  law-  No  person  to 
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mark  aay  knives, 
&c.,  forged  with 
the  hammer,  or 
cast  in  a  mould, 
with  any  words 
which  shall 
indicate  the 
quality  to  be 
otherwise  than 
the  true  quality ; 
or  have  in  his 
possession  any 
such  articles  im- 
properly marked. 

Persons  offending. 


Penalty. 


Ko  person  to 
cast,  mark,  &c., 
any  articles  with 
the  words 
"London,"  or 
"  London  made" 
thereon,  except 
made  within  the 
city  of  London, 
or  a  certain  dis- 
tance thereof,  nor 
to  haye  in  pos- 
sesssion,  sell, 
&c.,  such  articles. 

Persons  offending. 


f ul  for  any  person  or  persons  to  cast,  mark,  strike,  stamp,  grave,  or 
impress,  or  cause,  direct,  or  procure  to  be  cast,  marked,  struck,  stamped, 
graved  or  impressed,  in  or  upon  any  part  of  any  knives,  knife  blades, 
forks,  razors,  razor  blades,  scissors,  sliears,  and  other  articles  of  cutlery, 
edge  tools,  and  hardware  requiring  a  cutting  edge,  forged  and  formed 
with  the  hammer,  of  wrought  steel,  or  of  iron  and  steel,  or  cast  in  a 
mould,  either  at  the  time  of  forging  or  casting  such  articles,  or  subse- 
quently thereto,  pi'evious  to  the  bona  fide  sale  thereof  to  the  user,  any 
word  or  words  which  shall  or  may  denote  or  indicate  the  quality  of 
such  articles  to  be  otherwise  than  the  real  and  true  quality  thereof ; 
nor  to  have  in  his,  her  or  their  possession  for  the  purpose  of  sale,  nor 
to  sell  or  expose,  or  offer  to  sale,  or  cause,  direct,  or  procure  to  be  sold, 
exposed  or  offered  to  sale,  any  knives,  knife  blades,  forks,  razors,  razor 
blades,  scissors,  shears,  and  other  articles  of  cutlery,  edge  tools,  and 
hardware  requiring  a  cutting  edge,  forged  and  formed  with  the  ham- 
mer, of  wrought  steel,  and  iron  and  steel,  or  cast  in  a  mould,  having 
marked  thereon  any  word  or  words  which  shall  or  may  denote  or 
indicate  the  quality  of  such  articles  to  be  otherwise  than  the  real  and 
true  quality  thereof ;  and  all  and  every  person  or  persons  who  shall 
cast,  mark,  strike,  stamp,  grave  or  impress,  or  cause  or  procure  to  be 
cast,  marked,  struck,  stamped,  graved  or  impressed,  in  or  upon  any 
part  of  any  knives,  knife  blades,  forks,  razors,  razor  blades,  scissors, 
shears,  and  other  articles  of  cutlery,  edge  tools,  and  hardware  requir- 
ing a  cutting  edge,  forged  or  formed  with  the  hammer,  of  wrought 
steel,  or  iron  and  steel,  or  cast  in  a  mould,  either  at  the  time  of  forging 
or  casting,  or  subsequently  thereto,  previous  to  the  honAflde  sale  there- 
of to  the  user,  any  word  or  words  which  shall  or  may  denote  or 
indicate  the  quality  of  such  articles  to  be  otherwise  than  the  real  and 
true  quality ;  or  who  shall  have  in  his,  her,  or  their  possession  for  the 
purpose  of  sale,  or  shall  sell,  expose  or  offer  to  sale,  or  cause,  direct,  or 
procure  to  be  sold,  exposed  or  offered  to  sale,  any  knives,  knife  blades, 
forks,  razors,  razor  blades,  scissors,  shears,  and  other  articles  of  cutlery, 
edge  tools,  and  hai'dware  requiring  a  cutting  edge,  forged  and  formed 
with  the  hammer,  of  wrought  steel,  or  iron  and  steel,  or  cast  in  a 
mould,  having  thereon  any  words  which  shall  or  may  denote  or  in- 
dicate the  quality  of  such  articles  to  be  otherwise  than  the  real  and 
true  quality  thereof,  shall,  in  all  and  every  the  cases  aforesaid,  forfeit 
all  and  every  such  knives,  knife  blades,  forks,  razors,  razor  blades, 
scissors,  shears,  and  other  articles  of  cutlery,  edge  tools,  and  hardware 
requiring  a  cutting  edge,  being  marked,  possessed,  sold,  or  exposed  to 
sale,  contrary  to  the  directions  of  this  Act,  together  with  the  sum  of 
five  pounds  for  any  quantity  not  exceeding  one  dozen  of  such  articles 
so  parked,  sold  or  exposed  to  sale ;  and  for  any  quantity  of  such 
articles  exceeding  one  dozen,  five  pounds  for  every  one  dozen  thereof ; 
such  sum  and  sums  respectively  to  be  levied,  recovered  and  applied  as 
hereinafter  directed." 

Sect.  5.  "  From  and  after  the  passing  of  this  Act  it  shall  not  be 
lawful  for  any  person  or  persons  to  cast,  mark,  strike,  stamp,  grave  or 
impress,  or  cause,  direct,  or  procure  to  be  cast,  marked,  struck, 
stamped,  graved  or  impressed,  in  or  upon  any  part  of  any  knives,  knife 
blades,  forks,  razors,  razor  blades,  scissors,  shears,  and  other  articles  of 
cutlery,  edge  tools,  and  hardware  requiring  a  cutting  edge,  forged  and 
formed  with  the  hammer,  of  wrought  steel,  or  of  iron  and  steel,  or  cast 
in  a  mould,  either  at  the  time  of  forging  or  casting  such  articles,  or 
subsequently  thereto,  previous  to  the  bond  fide  sale  thereof  to  the  user, 
the  word  or  words  'London,'  'London  made,'  or  any  word  or  words 
having  any  similitude  thereto,  unless  the  articles  so  cast,  marked, 
struck,  stamped,  graved  or  impressed,  shall  have  been  manufactured 
within  the  city  of  London,  or  within  twenty  miles  distance  therefrom  ; 
nor  to  have  in  his,  her,  or  their  possession,  for  the  purpose  of  sale, 
nor  to  sell,  or  expose  or  offer  to  sale,  or  cause,  direct,  or  procure  to  be 
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sold,  exposed  or  oflfered  to  sale,  any  knives,  knife  blades,  forks,  razors, 
razor  blades,  scissors,  shears,  and  other  articles  of  cutlery,  edge  tools, 
and  hardware  requiring  a  cutting  edge,  forged  and  formed  with  the 
hammer,  of  wrought  steel,  or  iron  and  steel,  or  cast  in  a  mould,  having 
marked  thereon  the  word  or  words  'London,'  'London  made,'  or  any 
word  or  words  having  any  similitude  thereto,  unless  the  articles  so 
cast,  marked,  struck,  stamped,  graved  or  impressed,  shall  have  been 
manufactured  within  the  city  of  London,  or  within  twenty  miles 
distance  therefrom  ;  and  all  and  every  person  or  persons  who  shall 
cast,  mark,  strike,  stamp,  grave  or  impress,  or  cause  or  procure  to  be 
cast,  marked,  struck,  stamped,  graved  or  impressed,  in  or  upon  any 
part  of  any  knives,  knife  blades,  forks,  razors,  razor  blades,  scissors, 
shears,  and  other  articles  of  cutlery,  edge  tools,  and  hardware  requiring 
a  cutting  edge,  forged  or  formed  with  the  hammer,  of  wrought  steel, 
or  iron  and  steel,  or  cast  in  a  mould,  either  at  the  time  of  forging  or 
casting,  or  subsequently  thereto,  previous  to  the  bona  fide  sale  thereof 
to  the  user,  the  word  or  words  '  London,'  '  London  made,'  or  any  word 
or  words  having  any  similitude  thereto,  unless  the  articles  so  cast, 
marked,  struck,  stamped,  graved  or  impressed,  shall  have  been  manu- 
factured within  the  city  of  London,  or  within  twenty  miles  distance 
therefrom  ;  or  who  shall  have  in  his,  her,  or  their  possession,  for  the 
purpose  of  sale,  or  shall  sell,  expose,  or  offer  to  sale,  or  cause,  direct,  or 
procure  to  be  sold,  exposed  or  offered  to  sale,  any  knives,  knife  blades, 
forks,  razors,  razor  blades,  scissors,  shears,  and  other  ax"ticles  of  cut- 
lery, edge  tools,  and  hardware  requiring  a  cutting  edge,  forged  and 
formed  with  the  hammer,  of  wrought  steel,  or  iron  and  steel,  or  oast 
in  a  mould,  having  thereon  the  word  or  words,  'London,'  'London 
made,'  or  any  word  or  words  having  any  similitude  thereto,  unless  the 
articles  so  cast,  marked,  struck,  stamped,  graved  or  impressed,  shall 
have  been  manufactured  within  the  city  of  London,  or  within  twenty 
miles  distance  therefrom,  shall,  in  all  and  every  the  cases  aforesaid, 
forfeit  all  and  every  such  knives,  knife  blades,  forks,  razors,  razor 
blades,  scissors,  shears,  and  other  articles  of  cutlery,  edge  tools,  and 
hardware  requiring  a  cutting  edge,  being  marked,  possessed,  sold,  or 
exposed  to  sale,  contrary  to  the  directions  of  this  Act,  together  with 
a  sum  of  ten  pounds  for  any  quantity  not  exceeding  one  dozen  of  such 
articles  so  marked,  sold,  or  exposed  to  sale  ;  and  for  any  quantity  of 
such  articles  exceeding  one  dozen,  ten  pounds  for  every  dozen  thereof ; 
such  sum  and  sums  respectively  to  be  levied,  recovered,  and  applied  as 
hereinafter  directed." 

Sect.  6.  "  From  and  after  the  passing  of  this  Act,  in  case  any  person 
or  persons  shall  have  in  his,  her,  or  their  possession,  for  the  purpose  of 
sale,  or  shall  sell,  expose,  or  offer  for  sale,  or  cause,  direct,  or  procure 
to  be  sold  or  offered  for  sale,  any  knives,  knife  blades,  forks,  razors, 
razor  blades,  scissors,  shears,  or  any  other  cutlery  articles  whatsoever, 
edge  tools,  and  hardware  requiring  a  cutting  edge,  formed  with  the 
hammer,  or  cast  in  a  mould  in  a  finished  state,  having  marked  thereon 
any  word  or  words  contrary  to  the  directions  of  this  Act,  shall,  at  or 
upon  any  information  or  complaint  being  laid  or  made  against  him, 
her,  or  them,  prove  satisfactorily,  by  the  oath  of  himself  or  herself,  or 
any  other  person,  before  one  or  more  of  his  Majesty's  justices  of  the 
peace,  that  such  knives,  knife  blades,  forks,  razors,  razor  blades,  scissors, 
shears,  or  any  other  cutlery  articles  whatsoever,  edge  tools,  and  hard- 
ware requiring  a  cutting  edge,  were  purchased  or  came  into  the  posses- 
sion of  him,  her,  or  them,  or  were  made,  formed,  cast,  or  manufactured 
before  the  passing  of  this  Act,  then  and  in  such  case  the  person  or  per- 
sons so  having  the  said  articles  in  a  finished  state  in  his,  her,  or  their 
possession,  for  the  purpose  of  sale,  or  selling,  exposing,  or  offering  the 
same  for  sale,  or  causing,  directing,  or  procuring  the  same  to  be  sold 
or  offered  for  sale,  shall  not  be  liable  to  the  pains  and  penalties  afore- 
said." 
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Penalty. 


Proviso  for 
persons  having  in 
their  possession, 
selling,  Slc., 
articles  marked 
contrary  hereto 
before  the 
passing  of  this 
Act. 
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Proviso  for 
persons  having 
in  their  pos- 
session articles 
marked  con- 
trary to  Act, 
■who  shall,  before 
information  laid, 
prove  upon  oath 
the  purchase 
without  knowing 
that  the  articles 
were  improperly 
marked. 


Two  justices 
may  determine 
offence. 


Penalty  recovered 
by  distress. 


If  uo  distress, 
imprisonment. 


Appeal. 


Costs. 


Mitigation  of 
penalties. 


Ciuttets. 

Sect.  7.  "  From  and  after  the  passing  of  this  Act,  in  case  any  person 
or  persons  shall  have  in  his,  her,  or  their  possession,  for  the  purpose  of 
sale,  or  shall  sell,  expose,  or  offer  for  sale,  or  cause,  direct,  or  procure  to 
be  sold  or  offered  for  sale,  any  knives,  knife  blades,  forks,  razors,  razor 
blades,  scissors,  shears,  or  any  other  cutlery  articles  whatsoever,  edge 
tools,  or  hardware  requiring  a  cutting  edge,  cast  or  formed  in  a  mould, 
or  forged  and  formed  with  the  hammer,  which  shall  not  have  been 
made,  formed,  cast,  or  manufactured  before  the  passing  of  this  Act, 
having  marked  thereon  the  figure  or  form  of  a  hammer,  or  any  word 
or  words  contrary  to  the  directions  of  this  Act,  shall,  at  or  before  any 
information  or  complaint  shall  be  laid  or  made  against  him,  her,  or 
them,  prove  satisfactorily  by  the  oath  of  himself,  herself,  or  themselves, 
before  one  or  more  of  his  Majesty's  justices  of  the  peace,  that  he,  she, 
or  they  purchased  such  articles,  with  the  figure,  words,  or  marks  there- 
on respectively,  without  knowing  at  the  time  of  such  purchase  that  the 
same  were  articles  marked  contrary  to  the  direction  of  this  Act,  and 
shall  discover  to  any  two  or  more  justices  of  the  peace  the  name  or 
names  of  the  person  or  persons  of  whom  he  or  she  purchased  the  same, 
so  that  such  person  or  persons  shall  be  prosecuted  to  conviction  for  the 
same,  then  and  in  such  case  the  person  or  persons  who  shall  have  in 
his,  her,  or  their  possession  any  of  such  articles  as  aforesaid,  for  the 
purposes  aforesaid,  shall  not  be  liable  to  the  pains  and  penalties  afore- 
said, but  shall  be  entitled  to  two-third  parts  of  the  penalty  as  other 
informers." 

Sect.  8.  "  It  shall  and  may  be  lawful  to  and  for  any  two  or  more  of 
his  Majesty's  justices  of  the  peace  for  the  county,  city,  or  place  where 
the  offender  or  offenders  shall  reside,  or  where  the  offence  shall  be 
committed,  to  hear  and  determine  any  offence  or  offences  against  this 
Act ;  and  all  such  justices  are  hereby  authorized  and  required,  upon  any 
information  exhibited  or  complaint  made  in  that  behalf,  to  summon  the 
party  or  pai-ties  accused,  and  the  witnesses  on  each  side,  and  to  examine 
into  the  matter  of  such  complaint ;  and  upon  due  proof  thereof,  either 
by  confession  of  the  party  complained  ofj  or  by  the  oath  of  one  or 
more  credible  witness  or  witnesses,  to  give  judgment  or  sentence  for  the 
pecuniary  penalty,  with  costs,  to  be  allowed  by  such  justices,  and  to 
award  and  issue  out  their  warrant  under  their  hands  and  seals  for  the 
levying  such  penalty  and  costs  on  the  goods  and  chattels  of  the  offender 
or  offenders,  and  to  cause  sale  to  be  made  thereof  in  case  such  goods 
and  chattels  shall  not  be  redeemed  within  five  days  inclusive  of  the  day 
of  the  seizure,  rendering  the  overplus  (if  any),  after  defraying  the  ex- 
penses of  such  distress  and  sale,  to  the  person  or  persons  whose  goods 
and  chattels  shall  have  been  so  distrained  and  sold ;  and  for  want  of  a 
sufficient  distress,  such  justices  shall  and  may  commit  such  offender  or 
offenders  to  his  Majesty's  gaol  for  the  county,  city,  or  place,  where  such 
offence  shall  be  committed  as  aforesaid,  there  to  remain  for  any  time 
not  exceeding  three  calendar  months,  unless  payment  shall  be  sooner 
made  of  the  said  penalty  and  costs." 

Sect.  9.  "  If  any  person  or  persons  shall  think  himself,  herself,  or 
themselves  aggrieved  by  the  judgment  of  such  justices,  he,  she,  or  they 
may  (upon  giving  security  with  a  suOBcient  surety  to  the  amount  of  the 
value  of  such  penalty  or  penalties  and  costs,  together  with  such  further 
costs  as  shall  be  awarded  in  case  such  judgment  shall  be  affirmed) 
appeal  to  the  next  general  quarter  sessions  of  the  peace  for  the  county, 
city,  or  place  where  such  conviction  shall  be  made  ;  and  the  justices  at 
such  sessions  are  hereby  empowered  to  summon  and  examine  witnesses 
on  oath,  and  to  hear  and  finally  determine  the  matter  of  the  said  appeal, 
and  to  award  such  costs  as  the  said  court  shall  think  reasonable  to  the 
party  in  whose  favour  such  appeal  shall  be  determined." 

Sect.  10.  "It  shall  be  lawful  for  any  justices  of  the  peace,  before 
whom  any  information  may  be  laid,  and  also  for  the  said  justices  in 
quarter  sessions  assembled,  (if  they  respectively  should  think  fit,)  to 
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caitigate  the  said  penalties  in  such  manner  as  to  them  shall  seein  ex- 
pedient :  provided  that  such  penalties  shall  in  no  case  be  mitigated  to 
less  than  one  half,  or  where  such  penalties  shall  be  less  than  the  sum  of 
ifty  pounds  to  less  than  twenty-iive  pounds." 

Sect.  11.  "No  conviction  made  upon  any  offence  or  offences  in  this  Proceedings  not 
^ct  mentioned  or  created,  shall  be  set  aside  in  or  by  any  court  whatso-  1^^^^^  'or  want 
3ver  for  want  of  form,  or  through  the  mistake  of  any  fact,  circumstance,  ^  ^' 

)r  other  matter  whatsoever:  provided  that  the  material  facts  alleged  in 
iuch  conviction,  and  upon  which  the  same  shall  be  grounded,  be  proved 
io  the  satisfaction  of  the  said  court ;  any  law,  statute,  or  custom  to  the 
!ontrary  notwithstanding." 

Sect.  12.  "A  conviction  in  the  form  and  to  the  effect  following,  (mu-  Conviction. 
atis  mutandis,)  as  the  case  may  require,  shall  be  good  and  effectual  to 
lU  iatents  and  purposes  whatsoever,  without  further  stating  the  case, 
)r  the  facts  or  evidence  in  any  particular  manner ;  (that  is  to  say) : 

"  Be  it  remembered,  that  on  the  day  of  ,  in  the  year  of  Form  of  con™- 

nir  Lord  ,  in  the  county  of  ,  A.  B.  came  before  us  O.  D.  and  tion. 

5^.  F-  of  his  Majesty's  justices  of  the  peace  for  the  said  county  ["city," 

>T  "place,"  as  the  case  may  he],  aaid  informed  us  that  G.  H.  of  ,  on 

he  day  of  now  last  past,  at  in  the  said  county  \J' dty,"  ov 

'place,'''  as  the  case  may  he  ;  here  set  forth  the  fact  for  which  the  information 
s  laid].  Whereupon  the  said  Cf.  H.,  after  heimg  duly  summoned  io  answer  the 
•harges,  appeared  before  us  on  the  day  of  at  in  the  said 

mmty  [f'  city ,"  or  " place'''],  and  hwirnig  heard  the  charge  contained  in  the  said 
'mfornuxtion,  deda/red  he  was  not  guilty  of  the  said  offence  [or,  as  the  case  may 
lappen  to  be,  "  did  not  appear  before  us,  pwsuant  to  the  said  summons,"  or, 
'  did  neglect  and  refuse  to  mxdce  any  defence  against  the  said  charge"'],  but  the 
lame  being  fuUy  proved  before  us,  upon  the  oath  of  J.  K.,  a  credible  witness  [or, 
IS  the  case  may  happen  to  be],  acknowledged  and  voluntarily  confessed  the  same 
io  be  true  ;  and  it  maydfestly  appeared  to  us,  that  the  said  O.  3.  is  guilty  of 
ihe  offence  charged  upon  him.  in-the  said  information  ;  we  do  therefore  hereby  con- 
net  him  of  the  offence  aforesaid,  and  do  declare  and  adjudge  that  he  tlie  said 
9.  H.  hath  for feited  the  said  [here  describe  the  articles  formed,  cast,  sold,  or 
jfifered  to  sale,  not  being  marked  according  to  the  directions  of  this  Act,]  to- 
jether  with  the  sum  of  of  lawful  money  of  Great  Britain,  for  the 

>ffence  aforesaid,  to  be  distributed  as  the  law  directs,  according  to  t'heform  of  the 
itatute  in  that  case  m/ide  and  provided.     Given  under  our  hands  and  seals  the 
day  of  ." 

Sect.  13.  "  If  any  person  shall  be  summoned  as  a  witness  to  give 
svidence  before  such  justices  of  the  peace,  touching  any  of  the  mat- 
ters relative  to  this  Act,  either  on  the  part  of  the  informer  or  of  the 
person  or  persons  accused,  and  shall  neglect  or  refuse  to  appear  at  the 
time  and  place  to  be  for  that  purpose  appointed,  without  a  reasonable 
3xcuse  for  such  his,  her,  or  their  neglect  or  refusal,  to  be  allowed  of  by 
such  justices  of  the  peace,  or  appearing  shall  refuse  to  be  examined  on 
jath,  and  give  evidence  before  such  justices,  then  every  such  person 
shall  forfeit  for  every  such  offence  the  sum  of  lOl.,  to  be  levied  and  paid 
in  such  manner,  and  by  such  means  as  are  herein  directed  as  to  other 
penalties." 

Sect.  14.  "  It  shall  and  may  be  lawful  to  and  for  any  justice  of  the 
peace  of  the  county,  city,  or  place  where  the  offence  is  committed,  or 
Hrhere  the  offender  or  offenders  reside,  by  warrant  under  his  hand  and 
seal,  to  cause  any  such  knives,  knive  blades,  forks,  razors,  razor  blades, 
scissors,  shears,  or  any  other  cutlery  articles  whatsoever,  edge  tools,  or 
hardware  requiring  a  cutting  edge,  as  shall  be  liable  to  be  forfeited  by 
drtue  of  this  Act,  to  be  seized,  and  the  same  when  seized  to  keep  in 
safe  custody,  for  the  purpose  of  producing  the  same  in  evidence  upon 
my  prosecution  to  be  instituted  or  carried  on  for  the  pecuniary  penal- 
ties incurred  in  respect  thereof;  and  when  and  as  soon  as  the  further  pro- 
iuction  thereof  in  evidence  shall  become  unnecessary,  then  the  same 
shall,  by  order  of  such  justices,  be  destroyed,  or  disposed  of  in  any 
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manner  as  the  court  before  wMoli  such  articles  shall  be  produced  may- 
direct." 

Sect.  15.  "  No  information  shall  be  exhibited  for  any  of  the  offences 
aforesaid,  unless  within  the  space  of  six  calendar  months  after  the  com- 
mission of  such  oifences  respectively." 

Sect.  16.  "  One-third  part  of  the  pecuniary  penalties  to  be  recovered 
as  aforesaid  shall  be  paid  and  payable  to  the  poor  of  the  parish,  town- 
ship, or  place  where  the  offence  shall  be  committed,  and  the  other  two- 
third  parts  of  such  penalties  to  the  person  or  persons  who  shall  inform 
of  any  of  the  offences  aforesaid." 

Sect.  17.  "  In  all  informations,  complaints,  and  other  proceedings, 
in  pursuance  of  this  Act,  or  in  relation  to  any  matter  or  thing  herein 
contained,  any  inhabitant  of  the  parish,  township,  or  place  in  which 
any  offence  or  offences  shall  be  committed,  contrary  to  the  true  intent 
and  meaning  of  this  Act,  shall  be  admitted  to  give  evidence,  and  shall 
be  deemed  competent  witnesses,  notwithstanding  his,  her,  or  their 
being  an  inhabitant  or  inhabitants  of  the  parish,  township,  or  place, 
wherein  any  such  offence  or  offences  shall  be  supposed  to  have  been 
committed." 

Sect.  18.  "  In  case  any  person  or  persons  who  shall  be  liable  to  any 
of  the  penalties  aforesaid,  by  reason  of  any  thing  done  by  him,  her,  or 
them,  under  the  order,  direction,  or  procurement  of  any  other  person 
or  persons,  shall,  before  any  information  or  complaint  shall  be  laid  or 
made  against  him,  her,  or  them,  discover  to  any  two  or  more  justices 
the  name  or  names  of  the  person  or  persons  by  whose  order,  direction, 
or  procurement  he,  she,  or  they  shall  have  done  such  act,  which  shall 
have  made  him,  her,  or  them  liable  to  any  of  the  penalties,  so  that  the 
person  or  persons,  by  whose  order,  direction,  or  procurement,  he,  she, 
or  they  shall  have  done  such  act,  shall  be  prosecuted  to  conviction  for 
the  same  ;  then  and  in  such  case  such  person  or  persons  who  shall  give 
such  information,  or  make  such  complaint,  shall  not  be  liable  to  the 
pains  and  penalties  aforesaid,  but  shall  be  entitled  to  two-third  parts  of 
the  penalty  as  other  informers." 

See  further  as  to  cutlers  and  artificers  in  the  cutlery  trade,  tit. 
"  Servants,"  Yol.  V. 


Demuner,  what.  ^  DEMURRER  (from  demorari)  signifies  a  delaying  to  answer  in 
point  of  law,  because  the  indictment  or  proceeding  is  defective  in  svib- 
stance  or  in  formal  statement,  allowing  the  facts  to  be  true  as  laid  in 
the  indictment.     (Wood's  Inst.  64,  c.  5  ;  1  Ch.  Or.  L.  439.) 

In  order  to  take  advantage  of  any  defects  on  the  face  of  the  record, 
the  prisoner  ought  to  demur  or  move  in  arrest  of  judgment.    (JJ.  v. 
Purchase,  Car.  S  M.  617.) 
Of  two  kinds.  Demurrers  to  an  indictment  are  of  two  kinds — general  demurrers, 

and  demurrers  in  abatement.    The  former  state  that  generally  on  the 
face  of  the  indictment  no  offence  sufficiently  appears,  and  the  latter 
point  out  specific  defects  in  point  of  form.    Demurrers  in  criminal 
cases  have  never  been  much  used,  because  the  defendant  might,  in 
most  cases,  after  taking  the  chance  of  a  complete  acquittal  on  a  plea 
of  not  guilty,  have  had,  by  motion  in  arrest  of  judgment,  the  same  ad- 
vantage as  he  could  have  had  upon  demurrer.    {Arch.  Cr.  PI.  16th  ed. 
Cured  by  plead-     120.)     But  the  7  Geo.  IV.,  c.  64,  sS.  20,  21,  enumerated  a  number  of 
ing  oTer,  when,      formal  defects,  and  enacted  that  no  judgment  upon  any  indictment  or 
7  Geo.  IV.,  c.  64.  information  for  felony  or  misdemeanour,  whether  after  verdict  or  out- 
lawry, or  by  confession,  default,  or  otherwise,  should  be  stayed  or  re- 
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/■ersed  for  any  omission  in  such  respects,  or  generally  for  the  want  of 
my  averment  of  matter  unnecessary  to  be  proved.  In  consequence  of 
;hese  enactments,  all  the  defects  mentioned  therein  were  cured  by 
pleading  over,  and  demurrers  may  be  supposed  to  have  increased  in 
Tequency  till  the  14  &  15  Vict.  c.  100,  s.  24,  which  will  be  found  to 
attention  all  the  defects  enumerated  in  the  7  Geo.  IV.,  c.  64,  s.  20,  and  „  .  ,.  , 
enacts  "  that  no  indictment  for  any  offence  shall  be  held  insufficient  for  he  held^insuffl-  " 
svant  of  the  averment  of  any  matter  unnecessary  to  be  proved,  nor  for  dent  for  certain 
the  omission  of  the  words  '  as  appears  by  the  record,'  or  of  the  words  f"™*!  defects. 
'  with  force  and  arms,'  or  of  the  words  '  against  the  peace,'  nor  for  the 
insertion  of  the  words  'against  the  form  of  the  statute,'  instead  of 
•  against  the  form  of  the  statutes,'  or  vice  versd,  nor  for  that  any  person 
mentioned  in  the  indictment  is  designated  by  a  name  of  office  or  other 
descriptive  appellation,  instead  of  his  proper  name,  nor  for  omitting  to 
state  the  time  at  which  the  offence  was  committed,  in  any  case  where 
time  is  not  of  the  essence  of  the  offence,  nor  for  stating  the  time  im- 
perfectly, nor  for  stating  the  offence  to  have  been  committed  on  a  day 
subsequent  to  the  finding  of  the  indictment,  or  on  an  impossible  day, 
or  on  a  day  that  never  happened,  nor  for  want  of  a  proper  or  perfect 
venue,  nor  for  want  of  a  proper  or  formal  conclusion,  nor  for  want  of  or 
imperfection  in  the  addition  of  any  defendant,  nor  for  want  of  the  state- 
ment of  the  value  or  price  of  any  matter  or  thing,  or  the  amount  of 
damage,  injury,  or  spoil  in  any  case  where  the  value  or  price,  or  the 
amount  of  damage,  injury,  or  spoil  is  not  of  the  essence  of  the  offence." 

And  sect.  25  provides  a  stUl  more  general  remedy  against  formal   Objections  to 
defects,  by  enacting  that  "  every  objection  to  any  indictment  for  amy  ™y  indictment, 
formal  defect  apparent  on  the  face  thereof,  shall  be  taken  by  demurrer   fomai  defect 
or  motion  to  quash  such  indictment,  before  the  jury  shall  be  sworn,  and  apparent  on  tlie 
not  afterwards.    And  every  court,  before  which  such  objection  shall  be  ^^ta^en  tatoe 
taken  for  any  formal  defect,  may,  if  it  be  thought  necessary,  cause  the  tiie  jury  are 
indictment  to  be  forthwith  amended  in  such  particular,  by  some  officer  sworn. 
of  the  court  or  other  person,  and  thereupon  the  trial  shall  proceed  as  if 
no  such  defect  had  appeared."  Under  the  word  "  indictment,"  the  statute 
includes  an  information,  inquisition,  presentment,  and  also  plea,  repli- 
cation, and  other  pleading.    Thus,  at  the  present  day,  it  would  seem 
useless  to  demur  or  move  in  arrest  of  judgment  for  any  formal  defect 
apparent  on  the  face  of  any  criminal  pleadings ;  and  objections  to  an  in-   g^^  objections 
dictment,  for  uncertainty  or  duplicity,  must  be  ta^en  by  demurrer,  &c.,   may  be  amended, 
on  application  to  the  discretion  of  the  judge,  an^  will  not  be  enter- 
tained on  writ  of  error  since  7  Geo.  IV.,  c.  64,  ^.  21.     {JVash  v.  The 
Queen,  33  L.  J.  M.  C.  94  ;  The  King  v.  Warshaner,  1  Moo.  C.  C.  466.) 

With  respect  to  matters  of  substance,  the  old  practice  of  deferring  the  Objections  as  to 
objection  till  after  verdict  will  probably  stUl  prevail ;  because  where  the  Smra*  °'  '"''' 
objection  goes  to  show  that  the  facts  stated  on  the  record  do  not  amount 
to  a  felony  or  misdemeanom-  if  the  prisoner  demurs  and  judgment  is 
given  against  him,  the  Court  of  Crown  Cases  Reserved  will  not  review 
that  judgment,  {Beg.  v.  Faderman,  1  Den.  C.  C.  565 ;  19  L.  J.  M.  C.  147,) 
but  he  will  be  left  to  his  writ  of  error,  whilst  objections  available  in 
arrest  of  judgment  are  cognizable  by  that  court.  (See  tit,  "  Appeal," 
ante,  269.) 

A  demurrer  has  the  effect  of  putting  the  legality  of  the  whole  pro-  Effect  of  de- 
ceedings  in  issue,  and  compels  the  court  to  examine  the  whole  record,  murrer. 
and  give  judgment  thereupon.  {Hoh.  56  ;  1  Saund.  284,  n.  6  ;  1  Chit.  Or. 
L.  440.)  And  the  court  will  give  judgment  against  the  party  whose 
pleading  is  the  earliest  to  be  defective.  {Pigofs  case,  5  Co.  29;  1 
SjMnd.  284,  n.  5.)  Thus,  if  the  indictment  be  bad,  as  if  the  subject  of 
an  indictment  for  larceny  is  not  a  proper  subject  of  larceny,  there  will 
be  judgment  for  the  defendant,  although  he  may  have  pleaded  a  bad 
plea  in  bar  :  or  if  it  appear  that  the  court  have  no  jurisdiction  over  the 
offenoe  charged  in  the  indictment,  as  if  upon  an  indictment  removed 
from  an  inferior  court  it  appear  on  the  caption  that  the  court  before 
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which  it  was  taken  had  no  jurisdiction  over  it,  it  will  be  adjudged  in- 
valid.    (I  Chit.  Or.  L.  440 ;  B.  v.  Fearnley,  1  T.  R.  316.) 

Judgment  in  favour  of  a  prisoner  on  a  demurrer  to  an  indictment  is 
not  pleadaVile  in  bar  to  a  subsequent  indictment.  {B.  v.  Richmond,  1 
Car.  S  -fir.  240.) 

Regularly  the  demurrer  should  be  on  parchment  and  signed  by 
counatl,  {R.  v.  Walker,  2  Moo.  &  R.  446,)  though  joinder  in  demurrer 
may  be  ore  tenus.     (^Ibid. ;  R.  v.  Sheen,  2  C.S  P.  634.) 

The  form  of  judgment  for  the  defendant  is,  that  he  be  dismissed  and 
discharged  from  the  premises.  If  judgment  on  demurrer  is  against  the 
defendant,  there  is  a  great  conflict  of  authorities  as  to  whether  it  is  final, 
as  in  the  case  of  a  conviction,  or  whether  he  is  at  liberty  to  plead  over. 

In  cases  of  felony,  the  oldest  authorities  seem  to  favour  the  opinion 
that  it  was  final  in  all  cases. 

Then  an  exception  was  made  in  favorem  mice  in  all  capital  felonies. 
(22  Ed.  IV.,  39  b.  ;  2  Hale,  P.  C.  239  ;  2  Hawk  Ch.  31,  s.  6  &  7  ;  R.  v. 
Gibson;  8  £!ast.  107.)  This  was  acted  on  in  more  modern  cases,  and  the 
prisoner,  after  judgment  on  demurrer  against  him,  in  a  case  of  capital 
felony,  allowed  to  plead  over.  (JJ.  v.  Phelps,  Car.  &  M.  180 ;  Queen  v. 
Adams,  Car.  &  M.  299 ;  Reg.  v.  Serva,  2  Gar.  &  K.  53.)  And  the  excep- 
tion was  sought  to  be  extended  even  further,  and  in  cases  of  felony  not 
capital,  the  prisoner,  after  judgment  against  him  on  demurrer  to  the 
indictment,  has  been  allowed  to  plead  over  to  the  felony ;  {Reg.  v.  Pur- 
chase, Car.  <&  M.  617  ;)  and  after  a  full  ai-gument,  and  after  taking  time 
to  consider,  two  Irish  judges  determined,  after  they  had  overruled  a 
demurrer  put  in  by  the  prisoner  to  an  indictment,  charging  a  felony 
not  capital,  to  allow  him  to  plead  over  to  the  felony.  (_Reg.  v.  Duffy, 
4  Cox  Cr.  Cas.  24.)  On  the  other  hand,  cases  are  not  wanting  opposed 
to  this  view,  in  which  it  is  said  that  the  prisoner  has  no  right,  in 
felonies,  to  demur  and  plead  over  at  the  same  time.  (R.  v.  Odgers,  2 
Moo.  &  R.  479  ;  Reg.  v.  Bowen,  1  Car.  S  K.  501.)  And  the  latest  de- 
cision on  the  subject  is  by  Alderson  and  Cresswell,  J  J.,  sitting  at  the 
Central  Criminal  Court,  who,  after  much  consideration,  aiTived  at  the 
conclusion  that  when  a  general  demurrer  to  an  indictment  for  felony 
is  overruled,  the  judgment  of  the  court  must  be  final,  for  by  it  the 
prisoners  confess  all  the  material  facts  charged  against  them  in  the 
same  indictment.  {Reg.  v.  Faderman,  3  C.  S  K.  353.)  In  that  case  it 
was  suggested  by  the  court  that  it  might  be  otherwise  with  respect  to 
a  demurrer  of  a  special  nature,  which  is  called  a  demurrer  in  abate- 
ment, and  that  the  opposing  dicta,  which  occurred  in  the  books, 
might  be  accounted  for  by  that  distinction  not  having  been  attended 
to.     {Ibid.) 

In  misdemeanours,  the  defendant,  after  judgment  on  demurrer  to  an 
indictment  given  against  him,  cannot  plead  over,  {R.  v.  Oibson,  8  Fast, 
107,)  unless  by  permission  of  the  court.  {R.  v.  Birmingham  and 
Gloucester  Railway  Company,  3  Q.  B.  224  ;  R.  v.  Tryddyn,  1  Bail 
0.  C.  19.) 

So  the  judgment  of  the  court  in  favour  of  a  demurrer  to  a  plea  in 
bar  to  an  indictment  for  a  misdemeanour  is  final  for  the  Crown ;  {R.  v. 
Taylor,  Z  B.  <&  C.  502  ;)  but  in  case  of  felony  it  would  be  otherwise,  in 
favorem  iiitm.    {Ibid.) 

On  a  demurrer  to  a  plea  in  abatement,  and  judgment  in  favour  of 
the  demurrer,  the  defendant  may  answer  over ;  {Eiohorn  v.  Lemaitre,  2 
Wils.  367  ;  Bowen  v.  Shapcott,  1  Fast,  544;)  though  on  issue,  joined  on 
a  plea  in  abatement  to  a  misdemeanour,  and  verdict  for  the  Crown,  the 
judgment  is  final.  {R.  v.  Gibson,  8  Fast,  107  ;  Eichorn  v.  LemMitre,  vJbi 
sup.) 

The  judgment  given  against  a  prisoner  on  demurrer  to  an  indictment 
cannot  be  reviewed  by  the  court  for  the  consideration  of  Crown  cases 
reserved,  established  under  the  11  &  12  "Vict.  c.  78.  {Reg.  v.  Faderman, 
1  Den.  a  a  566  ;  19  L.  J.  M.  C.  147.) 


Bemurret. 
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And  the  said  0.  D.  m  his  own  proper  person  comes  into  cowt  here,  and  having      Zlemurrer. 
heard  the  said  indictment  [or  information,']  read,  says  that  the  said  indictment 


[or  information'],  and  the  matters  therein  contained,  in  manner  and  form  as  the  General  de- 
same  are  above  stated  amd  set  forth,  a/re  not  sufficient  in  law,  and  that  he,  the  said  mufier  to  an 
0.  D.,  is  not  bound,  by  the  law  of  the  land,  to  answer  the  same ;  and  this  he  is   jntOTmrtion"^ 
ready  to  verify  ;  wherefore,  for  want  of  a  sufficient  indictment  [or  information']  in 
this  behalf,  the  said  C,  D.  prays  judgment,  amd  that  by  the  court  here  he  may  be 
dismissed  and  discha/rged  from  the  said  premises  in  the  said  indictment  [or  infor- 
mation'] specified.     And  A.  B.,  who  prosecutes  for  our  said  lady  the  Queen  in  this  Joinder. 
behalf,  says,  thai  the  said  indictment,  [or  information,]  amd  the  matters  therein 
contained,  in  manner  amd  form  as  the  same  are  above  stated  and  set  forth,  are 
sufficient  in  law  to  compel  the  said  0.  D.  to  answer  the  same  ;  amd  the  said  A.  B. 
who  prosecutes  as  aforesaid,  is  ready  to  verify  amd  prove  the  same  as  the  cowrt 
here  shall  direct  and  award.     Wherefore,  inasmuch  as  the  said  C,  D.  has  not 
answered  to  the  said  indictment,  nor  hitherto  in  any  manner  denied  the  same, 
the  said  A.  B.for  our  said  lady  the  Queen,  prays  judgment,  and  that  the  said 
C.  D.  may  be  convicted  of  the  premises  in  the  said  indictment  specified. 


The  like  form  mutatis  m/utandis  may  be  adopted  in  the  case  of  informations 
and  of  indictments  in  the  Court  of  Queen's  Bench. 


And  A.  B.,  who  prosecutes  for  our  said  lady  the  Queen  in  this  behalf,  as  to  the  General  demurrer 
said  plea  of  the  said  0.  D.,  by  him  above  pleaded,  says,  that  the  same  and  the  '"  *  P*™ '"  ^^• 
matters  therein  contained  in  manner  and  form  as  the  same  aire  aiiove  pleaded  and 
set  forth,  aire  not  suffi/Aent  in  law  to  ba/r  or  preclude  our  said  lady  the  Queen  from 
prosecuting  the  said  indictment  against  him,  the  said  G.  D,,  and  that  owr  said 
ladiy  the  Queen  is  not  bound,  by  the  law  of  the  land,  to  answer  the  same  ;  And  this 
lie,  the  said  A.  B.,  who  prosecutes  as  aforesaid,  is  ready  to  verify.  Wherefore,  for 
want  of  a  sufficient  plea  in  this  behalf,  the  said  A.  B.,  for  our  saiA  lady  the  Queen, 
prays  judgment,  amd  that  the  said  G.  D.  may  be  convicted  of  this  premises  in  the 
said  imdictment  specified. 


The  like  form  mmtatis  mutandis  may  be  adopted  in  the  case  of  informations 
and  indictments  in  the  Court  of  Queen's  Bench. 


A  demurrer  to  a  plea  in  abatement  is  in  the  same  form,  except  that  it  con- 
cludes with  praying  judgment,  and  that  the  said  indictment  may  be  adjudged 
good,  and  that  the  said  C.  D.  may  further  answer  thereto,  &c. 


And  the  said  C.  D.  says  that  the  said  flea  by  him  above  pleaded,  and  the  matter  joinder. 
(herein  contained  in  mammer  amd  form  as  the  same  are  above  pleaded  and  set  forth, 
ire  sufficient  in  law  to  bar  and  preclude  our  said  lady  tJie  Queen  from,  prosecuting 
the  said  indictment  against  him,  the  said  G.  D. ;  and  the  said  C.  D.  is  ready  to 
rnfify  amd  prove  the  same  as  the  said  court  here  shaU  direct  and  award  ;  Where- 
fore, inasmuch  as  the  said  A .  B.  for  our  said  lady  the  Queen  has  not  answered  the 
mid  plea,  nor  hitherto  in  amy  manner  denied  the  same,  the  said  C.  D.  prays  judg- 
ment, amd  that  by  the  cowt  here  he  may  be  dismissed  and  diischairgedfrom  the  said 
oremises  im  the  said  indictment  specified. 

This  joinder  is  the  same  if  the  demurrer  be  to  a  plea  in  abatement,  except 
that  it  concludes  with  praying  judgment  tha.t  the  said  indictment  may  be 
quashed. 
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Hwtrantr. 


Deodand. 


Deodands 
abolished. 


DbOD  ANDS  were  abolished  by  9  &  10  Vict.  c.  62,  whici  enacts  "  That 
from  and  after  the  1st  of  September,  1846,  there  shall  be  no  forfeiture 
of  any  chattel  for  or  in  respect  of  the  same  having  moved  to  or  caused 
the  death  of  any  man,  and  no  coroner's  jury  sworn  to  inquire  upon  the 
sight  of  any  dead  body  how  the  deceased  came  by  his  death  shall  find 
any  forfeiture  of  any  chattel  which  may  have  moved  to  or  caused  the 
death  of  the  deceased,  or  any  deodand  whatsoever ;  and  it  shall  not  be 
necessary  in  any  indictment  or  inquisition  for  homicide  to  allege  the 
value  of  the  instrument  which  caused  the  death  of  the  deceased,  or  to 
allege  that  the  same  was  of  no  value." 


25  Geo.  11.,  0. 


In  Loudon  and 
"Westminster, 
or  within  twenty 
miles  thereof. 


Unlicensed 
places  of  enter- 
tainment deemed 
disorderly 
houses. 


Constables  may 
seize  persons 
found  there. 


Keeper  to  forfeit 
one  hundred 
pounds. 


[25  Geo.  II.,  c.  36 ;  21  Geo.  III.,  c.  49 ;  58  Geo.  UI.,  c.  70,  s.  7.] 

6.  As  to  gaming-houses,  see  "  Gaming"  Vol.  II. 

By  the  25  Geo.  II.,  c.  36,  intituled  "  An  Act  for  the  better  prevent- 
ing Thefts  and  Robberies,  and  for  regulating  Places  of  Public  Enter- 
tainment, and  punishing  Persons  keeping  Disorderly  Houses  "  (made 
perpetual  by  28  Geo.  II.,  c.  18) : 

Sect.  2.  Reciting  "the  multitude  of  places  of  entertainment  for  the 
lower  sort  of  people  is  another  great  cause  of  thefts  and  robberies,  as 
they  are  thereby  tempted  to  spend  their  small  substance  in  riotous 
jDleasures,  and  in  consequence  are  put  on  unlawful  methods  of  supplying 
their  wants,  and  renewing  their  pleasures  :  in  order  therefore  to  pre- 
vent the  said  temptation  to  thefts  and  robberies,  and  to  correct  as  far 
as  may  be  the  habit  of  idleness,  which  is  become  too  general  over  the 
whole  kingdom,  and  is  productive  of  much  mischief  and  inconvenience : " 
it  is  enacted,  "  that  from  and  after  the  1st  day  of  December,  1752,  any 
house,  room,  garden  or  other  place  heipt  for  'public  dancing,  music  or 
other  public  entertainment  of  the  like  kind,  in  the  cities  of  London  and 
Westminster,  or  within  twenty  miles  thereof,  without  a  license  had  for 
that  purpose  from  the  last  preceding  Michaelmas  quarter  sessions  of  the 
peace,  to  be  holden  for  the  county,  city,  riding,  liberty,  or  division  in 
which  such  house,  room,  garden  or  other  place  is  situate,  (who  are 
hereby  authorized  and  empowered  to  grant  such  licenses  as  they  in  their 
discretion  shall  think  proper),  signified  under  the  hands  and  seals  of 
four  or  more  of  the  justices  there  assembled,  shall  be  deemed  a  dis- 
orderly house  or  place  :  and  every  such  license  shall  be  signed  and 
sealed  by  the  said  justices  in  open  court,  and  afterwards  be  publicly  read 
by  the  clerk  of  the  peace,  together  with  the  names  of  the  justices  sub- 
scribing the  same ;  and  no  such  license  shall  be  granted  at  any  ad- 
journed sessions  ;  nor -shall  any  fee  or  reward  be  taken  for  any  such 
license  :  and  it  shall  and  may  be  lawful  to  and  for  any  constable,  or  other 
person,  being  thereunto  authorized,  by  warrant  under'the  hand  and  seal 
of  one  or  more  of  his  Majesty's  justices  of  the  peace  of  the  county,  city, 
riding,  division  or  liberty  where  such  house  or  place  shall  be  situate, 
to  enter  such  house  or  place,  and  to  seize  every  person  who  shall  be 
found  therein,  in  order  that  they  may  be  dealt  with  according  to  law ; 
and  every  person  keeping  such  house,  room,  garden  or  other  place,  with- 
out such  license  as  aforesaid,  shall  forfeit  the  sum  of  100?.  to  such  person 
as  wiU  sue  for  the  same  ;  and  be  otherwise  punishable  as  the  latf  directs 
in  cases  of  disorderly  houses."  (Eor  the  law  and  cases  on  this  enact- 
ment, see^os^,  1393.) 

Sect.  3.  Provided  always,  "that  in  order  to  give  public  notice  what 


)laces  are  licensed  pursuant  to  this  Act,  there  shall  be  affixed  and  kept 
ip  in  some  notorious  place  over  the  door  or  entrance  of  every  such 
louse,  room,  garden,  or  other  place,  kept  for  any  of  the  said  pur- 
)oses,  and  so  licensed  as  aforesaid,  an  inscription  in  large  capital  letters, 
n  the  words  following,  viz.,  licensed  puesuant  to  act  of  parliament 

n  THE  TWENTT-FIFTH    OP    KING   GEOEGE    THE   SECOND  ;    and  that  HO  SUCh 

louse,  room,  garden  or  other  place,  kept  for  any  of  the  said  purposes, 
ilthough  licensed  as  aforesaid,  shall  be  open  for  any  of  the  said  pur- 
Doses  before  the  hour  of  five  ia  the  afternoon ;  and  that  the  affixing  and 
seeping  up  of  such  inscription  as  aforesaid,  and  the  said  limitation  or 
restriction  in  point  of  time,  shall  be  inserted  in,  and  made  conditions 
Df,  every  such  license,  and  in  case  of  any  breach  of  either  of  the  said 
conditions,  such  license  shall  be  forfeited,  and  shall  be  revoked  by  the 
justices  of  the  peace  in  their  next  general  or  quarter  sessions,  and 
shall  not  be  renewed,  nor  shall  any  new  license  be  granted  to  the  same 
person  or  persons,  or  any  other  person  on  his  or  their  or  any  of  their 
behalf,  or  for  their  use  or  benefit,  directly  or  indirectly,  for  keeping  any 
3uch  house,  room,  garden  or  other  place,  for  any  of  the  purposes  afore- 
said." 

Sect.  4  provides,  "  that  nothing  in  this  Act  contained  shall  extend,  or 
be  construed  to  extend,  to  the  theatres  royal  in  Drury  Lane  and  Covent 
Harden,  or  the  theatre  commonly  called  the  King's  Theatre  in  the 
Haymarket,  or  any  of  them  ;  nor  to  such  performances  and  public  en- 
tertainments as  are  or  shall  be  lawfully  exercised  and  carried  on  under 
or  by  virtue  of  letters-patent,  or  license  of  the  crown,  or  the  license  of 
the  lord  chamberlain  of  his  Majesty's  household  ;  anything  herein  con- 
tained notwithstanding." 

Sect.  5.  And  "  in  order  to  encourage  prosecutions  against  persons 
keeping  bawdy-houses,  gaming-houses,  or  other  disorderly  houses,"  be 
it  enacted,  "  that  if  any  two  inhabitants  of  any  parish  or  place,  paying 
scot  and  bearing  lot  therein,  do  give  notice  in  writing  to  any  constable 
(or  other  peace-officer  of  the  like  nature,  where  there  is  no  constable)  of 
such  parish  or  place,  of  any  person  keeping  a  bawdy-house,  gaming- 
house or  any  other  disorderly  house,  in  such  parish  or  place,  the  con- 
stable, or  such  officer  as  aforesaid,  so  receiving  such  notice,  shall  forth- 
with go  with  such  inhabitants  to  one  of  his  Majesty's  justices  of  the 
peace  of  the  county,  city,  riding,  division  or  liberty  in  which  such 
parish  or  place  does  lie  ;  and  shall  upon  such  inhabitants  making  oath 
before  such  justice,  that  they  do  believe  the  contents  of  such  notice  to 
be  true,  and  entering  into  a  recognizance  in  the  penal  sum  of  twenty 
pounds  each,  to  give  or  produce  material  evidence  against  such  person 
for  such  offence,  enter  into  a  recognizance  in  the  penal  sum  of  thirty 
pounds  to  prosecute  with  effect  such  person  for  such  offence  at  the  next 
general  or  quarter  sessions  of  the  peace,  or  at  the  next  assizes  to  be 
holden  for  the  county  in  which  such  parish  or  place  does  lie,  as  to  the 
said  justice  shall  seem  meet ;  and  such  constable  or  other  officer  shall 
be  allowed  all  the  reasonable  expenses  of  such  prosecution,  to  be  ascer- 
tained by  any  two  justices  of  the  peace  of  the  county,  city,  riding,  divi- 
sion or  liberty  where  the  offence  shall  have  been  committed,  and  shall 
be  paid  the  same  by  the  overseers  of  the  poor  of  such  parish  or  place  ; 
and  in  case  such  person  shall  be  convicted  of  such  offence,  the  overseers 
of  the  poor  of  such  parish  or  place  shall  forthwith  pay  the  sum  of  ten 
pounds  to  each  of  such  inhabitants  ;  and  in  case  such  overseers  shall 
neglect  or  refuse  to  pay  to  such  constable  or  other  officer  such  expenses 
of  the  prosecution  as  aforesaid,  or  shall  neglect  or  refuse  to  pay,  upon 
demand;  the  said  sums  of  ten  pounds  and  ten  pounds,  such  overseers, 
and  each  of  them,  shall  forfeit  to  the  person  entitled  to  the  same  double 
the  sum  so  refused  or  neglected  to  be  paid." 

Sect.  6.  Provided  always,  "  that  upon  such  constable  or  other  officer 
enterino-  into  such  recognizance  to  prosecute  as  aforesaid,  the  said 
justice  °of  the  peace  shall  forthwith  make  out  his  warrant  to  bring 
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Duorderh/ 
House. 

Licensed  places 
to  have  au  in- 
scription over 
them, 

and  not  to  open 
before  iive  in  the 
evening. 


On  breach  of 
either  of  the 
conditions,  the 
license  to  be 
revolted. 


Places  licensed 
by  the  crown, 
or  the  lord 
chamberlain, 
excepted. 


Constable's  duty 
upon  notice  of 
persons  keeping 
a  bawdy-house, 
gaming  house, 
&c. 


The  charges  of 
prosecution, 


and  10/.  on 
conviction  to 
each  of  the  two 
inhabitants,  to 
be  paid  by  the 
overseers,  on 
penalty  of 
forfeiting  double. 


Pei-sons  keeping 
bawdy-houses, 
Ac,  to  be  bound 
over. 
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Disorderly 
Souse. 


68  Geo.  III., 
c.  70.    Notices 
directed  by 
25  Geo.  IL,  c.  86; 
to  be  given  to 
constables  ia 
certain  cases,  to 
be  given  also 
to  the  overseers 
of  the  poor,  who 
are  to  prosecute. 


23  Geo.  II.,  I 

Penalty  for 
neglect. 


Who  deemed 
keeper  of 
bawdy-house,  &c. 


Inhabitants, 
&c.,  witnesses. 


No  certiorari. 


the  person  so  accused  of  keeping  a  bawdy-house,  gaming-house  or  other 
disorderly  house,  before  him,  and  shall  bind  him  or  her  over  to  ap- 
pear at  such  general  or  quarter  sessions  or  assizes,  there  to  answer  to 
such  bill  of  indictment  as  shall  be  found  against  him  or  her  for  such 
offence ;  and  such  justice  shall  and  may,  if  in  his  discretion  he  thinks 
fit,  likewise  demand  and  take  security  for  such  person's  good  behaviour 
in  the  mean  time  and  until  such  indictment  shall  be  found,  heard,  and 
determined,  or  be  returned  by  the  grand  jury  not  to  be  a  true  biU." 

The  58  Geo.  III.,  c.  70,  s.  7,  after  reciting  the  above  provision  of  25 
Geo.  II.,  c.  36,  s.  5,  and  that  it  is  expedient  that  when  any  two  inhabi- 
tants of  any  parish  or  place,  paying  scot  and  bearing  lot  therein,  shall 
give  notice  in  writing  to  any  constable  of  such  parish  or  place,  of  any 
person  keeping  a  bawdy-house,  gaming-house  or  any  other  disorderly 
house  in  such  parish  or  place,  that  the  overseers  of  the  poor  of  such 
parish  or  place  shall  have  notice  thereof,  it  is  enacted,  "  that  a  copy  of 
the  notice,  (see  form,  post,  No.  2),  which  shall  be  given  to  such  constable 
shall  also  be  served  on  or  left  at  the  place  of  abode  of  the  overseers  of 
the  poor  of  such  parish  or  place,  or  one  of  them,  and  such  overseers  or 
overseer  of  the  poor  shall  be  summoned  or  have  reasonable  notice  to 
attend  before  such  justice  of  the  peace  before  whom  such  constable  shall 
have  notice  to  attend,  and  if  such  overseers  or  overseer  of  the  poor 
shall  then  and  there  enter  into  such  recognizance  to  prosecute  such 
offender  as  the  constable  is  in  and  by  the  said  Act  required  to  enter 
into,  then  it  shall  not  be  necessary  for,  nor  shall  such  constable  be  re- 
quired to  enter  into  such  recognizance  ;  but  if  such  overseers  or  over- 
seer of  the  poor  shall  neglect  to  attend  such  justice  on  having  such 
notice,  or  shall  attend  and  shall  decline  or  refuse  to  enter  into  such  re- 
cognizance to  prosecute,  then  such  constable  shall  enter  into  the  same, 
and  shall  prosecute,  and  shall  be  entitled  to  his  expenses,  to  be  allowed 
as  in  and  by  the  said  Act  is  directed." 

By  the  26  Geo.  II.,  c.  36,  s.  7,  it  is  provided  also,  "that  if  any  such 
constable  shall  neglect  or  refuse,  upon  such  notice,  to  go  before  any 
justice  of  the  peace,  or  to  enter  into  such  recognizance,  or  shall  be  wil- 
fully negligent  in  carrying  on  the  said  prosecution,  he  shall  for  every 
such  offence  forfeit  the  sum  of  twenty  pounds  to  each  of  such  inhabi- 
tants so  giving  notice  as  aforesaid." 

Sect.  8.  Eeciting,  that "  by  reason  of  the  many  subtle  and  crafty  con- 
trivances of  persons  keeping  bawdy-houses,  gaming-houses  or  other  dis- 
orderly houses,  it  is  difficult  to  prove  who  is  the  real  owner  or  keeper 
thereof,  by  which  means  many  notorious  offenders  have  escaped  punish- 
ment," enacts,  "  that  any  person  who  shall  at  any  time  hereafter  ap- 
pear, act,  or  behave  him  or  herself  as  master  or  mistress,  or  as  the  per- 
son having  the  care,  government  or  management  of  any  bawdy-house, 
gaming-house  or  other  disorderly  house,  shall  be  deemed  and  taken  to 
be  the  keeper  thereof,  and  shall  be  liable  to  be  prosecuted  and  punished 
as  such,  notwithstanding  he  or  she  shall  not  in  fact  be  the  real  owner  or 
keeper  thereof." 

Sect.  9.  "  Upon  any  such  prosecution  against  any  person  for  keeping 
a  bawdy-house,  gaming-house  or  other  disorderly  house,  any  person 
may  give  evidence  against  the  defendant  or  on  behalf  of  the  defendant 
in  such  prosecution,  notwithstanding  his  or  her  being  an  inhabitant  or 
parishioner  of  the  said  parish  or  place,  or  having  entered  into  such  re- 
cognizance as  aforesaid." 

Sect.  10.  "No  indictment  which  shall  at  any  time  after  the  said  1st 
day  of  June  be  preferred  against  any  person  for  keeping  a  bawdy- 
house,  gaming-house  or  other  disorderly  house,  shall  be  removed  by  any 
■writ  of  certiorari  into  any  other  court ;  but  such  indictment  shall  be 
heard,  tried  and  finally  determined,  at  the  same  general  or  quarter  ses- 
sions or  assizes  where  such  indictment  shall  have  been  preferred  (unless 
the  court  shall  think  proper,  upon  cause  shown,  to  adjourn  the  same), 
any  such  writ  or  allowance  thereof  notwithstanding." 
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Sect.  13.  "  Any  person  entitled  to  any  of  the  forfeitures  by  this  Act  Disorderly 

imposed,  may  sue  for  the  same  by  action  of  debt,  in  any  of  his  Majesty's  House. 
lourts   of  record  at  Westminster,  in  which  it  shall  be  sufficient  to 


ieclare,  that  the  defendant  is  indebted  to  the  plaintiff  in  the  sum  of  '^^^^'^  °^ 

,  being  forfeited  by  an  Act,  intituled,  '  An  Act  for  the  better 
preventing  Thefts  and  Robberies,  and  for  regulating  Places  of  Public 
Entertainment,  and  punishing  Persons  keeping  disorderly  Houses ; ' 
and  the  plaiatiff,  if  he  recover  in  any  such  action,  shall  have  his  full 
costs." 

Sect.  14.  "No  action  shall  be  brought  by  virtue  of  this  Act,  unless  liimitations of 
the  same  shall  be  commenced  within  the  space  of  six  calendar  months  *'=''™2- 
after  the  offence  committed." 

Sect.  15.  "  This  Act  is  to  remain  in  force  for  three  years."     But  the  Continuance  of 
28  Geo.  n.,  c.  19,  s.  1,  makes  it  perpetual  ■*■"*• 

By  stat.  21  Geo.  III.,  c.  49,  intituled  "  An  Act  for  preventing  certain  21  Geo.  III., 
Abuses  and  Profanations  on  the  Lord's  Day  (a)  called  Sunday,"  recit-  "■  ^' 
ing,  "Whereas  certain  houses,  rooms,  or  places,  within  the  cities  of  ^rom  the  passing 
London  or  Westminster,  or  in  the  neighbourhood  thereof,  have  of  late  house,  &l.',  ^"'^ 
frequently  been  opened  for  public  entertainment  or  amusement  upon  opened  for  public 
the  evening  of  the  Lord's  day,  commonly  called  Sunday;  and  at  other  ™b"t™on"l" 
houses,  rooms,  or  places,  within  the  said  cities,  or  in  the  neighbourhood  Sunday,  to  which 
thereof,  under  pretence  of  inquiring  into  religious  doctrines,  and  ex-  ''j'^^'?'!^  j'i?^  ^^ 
plaining  texts  of  Holy  Scripture,  debates  have  frequently  been  held  on  parent  of' 
the  evening  of  the  Lord's  day  concerning  divers  texts  of  Holy  Scrip-  money,  &c., 
ture,  by  persons  unlearned  and  incompetent  to  explain  the  same,  to  the  a'diorderiy"^*' 
corruption  of  good  morals,  and  to  the  great  encouragement  of  irreligion   house ;  and  the 
and  profaneness;"  it  is  enacted,  "that  from  and  after  the  paissing' of  keeper  thereof 
this  present  Act,  any  house,  room,  or  other  place,  which  shall  be  opened   200«.  for  every 
or  used  for  public  entertainment  or  amusement,  or  for  publicly  debating  Sunday  the  fame 
on  any  subject  whatsoever,  upon  any  part  of  the  Lord's  day  called  Sore^wT^'^  *^ 
Sunday,  and  to  which  persons  shall  be  admitted  by  the  payment  of 
money,  or  by  tickets  sold  for  money,  shall  be  deemed  a  disorderly 
house  or  place ;  and  the  keeper  of  such  house,  room,  or  place,  shall  for- 
feit the  sum  of  two  hundred  pounds  for  every  day  that  such  house, 
room,  or  place,  shall  be  opened  or  used  as  aforesaid  on  the  Lord's  day, 
to  such  person  as  will  sue  for  the  same,  and  be  otherwise  punishable  as 
the  law  directs  in  cases  of  disorderly  houses;  and  the  person  managing  Penalty  on  the 
or  conducting  such  entertainment  or  amusement  on  the  Lord's  day,  or  president,  <fec. 
acting  as  master  of  the  ceremonies  there,  or  as  moderator,  president,  or 
chairman  of  any  such  meeting  for  public  debate  on  the  Lord's  day, 
shall  likewise,  for  every  such  offence,  forfeit  the  sum  of  one  hundred 
pounds  to  such  person  as  will  sue  for  the  same ;  and  every  door-keeper,  ^°°  jnts^'"'^  *'"* 
servant,  or  other  person,  who  shall  collect  or  receive  money  or  tickets 
from  persons  assembling  at  such  house,  room,  or  place,  on  the  Lord's 
day,  or  who  shall  deliver  out  tickets  for  admitting  persons  to  such 
house,  room,  or  place,  on  the  Lord's  day,  shall  also  forfeit  the  sum  of 
fifty  pounds  to  such  person  as  will  sue  for  the  same. " 

Sect.  2.  "  And  whereas,  byreasonof  the  many  subtle  and  crafty  contri-  The  person  who 
vances  of  persons  keeping  such  houses,  rooms,  or  places  as  aforesaid,  it  ^1^  "s  master  or 
may  often  be  difficult  to  prove  who  is  the  real  owner  or  keeper  thereof ;  Stonse  shSi 
be  it  enacted  by  the  authority  aforesaid,  that  any  person  who  shall  at  be  deemed  the 
any  time  hereafter  appear,  act,  or  behave  him  or  herself  as  master  or  where*there°are 
mistress,  or  as  the  person  having  the  care,  government,  or  management  joint  owners, 
of  any  such  house,  room,  or  place  as  aforesaid,  shall  be  deemed  and  taken  <^ach  of  them 
to  be  the  keeper  thereof,  and  shall  be  liable  to  be  sued  or  prosecuted,  prosecution.    '" 
and  punished  as  such,  notwithstanding  he  or  she  be  not  in  fact  the  real  Ail  houses  where 


(a)  See  further  as  to  the  profanation  of  the  Lord's  day,  tit.  "Lord's  Day," 

Vol.  in. 
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owner  or  keeper  thereof;  and  wherever  any  such  house,  room,  or 
place,  shall  belong  to  or  be  kept  by  divers  persons  in  partnership,  as 
joint-owners  or  joint  keepers  thereof,  each  and  every  such  joint-owner 
or  joint-keeper  of  such  house,  room,  or  place,  shall  be  deemed  the 
keeper  thereof,  and  shall  be  liable  to  be  sued  or  prosecuted,  and 
punished  as  such  ;  and  any  house,  room,  or  place,  at  which  such  persons 
shall  be  supplied  with  tea,  coffee,  or  any  other  refreshments  of  eating  or 
drinking  on  the  Lord's  day,  at  any  greater  prices  than  the  common  and 
usual  prices  at  which  the  like  refreshments  are  commonly  sold  upon 
other  days  at  such  house,  room,  or  place,  or  at  coffee-houses  or  other 
houses  where  the  same  are  usually  sold,  shall  be  deemed  a  house,  room, 
or  place,  to  which  persons  are  admitted  by  the  payment  of  money, 
although  money  be  not  there  taken  in  the  name  of  or  for  admittance, 
or  at  the  time  when  persons  enter  into  or  depart  from  such  house, 
room,  or  place,  and  any  house,  room,  or  place,  which  shall  be  opened 
or  used  for  any  public  entertainment  or  amusement,  or  for  public 
debate  on  the  Lord's  day,  at  the  expense  of  any  number  of  sub- 
sci'ibers  or  contributors  to  the  carrying  on  any  such  entertainment, 
or  amusement,  or  debate,  on  the  Lord's  day,  and  to  which  persons 
shall  be  admitted  by  tickets,  to  which  the  subscribers  or  contributors 
shall  be  entitled,  shall  be  deemed  a  house,  room,  or  place,  to  which 
persons  are  admitted  by  the  payment  of  money  within  the  meaning  of 
this  Act." 

Sect.  3.  "  And  for  the  better  preventing  persons  assembling  on  the 
Lord's  day  for  such  irreligious  purposes  as  aforesaid,  be  it  further 
enacted  by  the  authority  aforesaid,  that  any  person  advertising,  or 
causing  to  be  advertised,  any  public  entertainment  or  amusement,  or 
any  public  meeting  for  debating  on  any  subject  whatsoever,  on  the 
Lord's  day,  to  which  persons  are  to  be  admitted  by  the  payment  of 
money,  or  by  tickets  sold  for  money,  and  any  person  printing  or 
publishing  any  such  advertisement,  shall  respectively  forfeit  the  sum 
of  fifty  pounds  for  every  such  offence,  to  any  person  who  will  sue  for 
the  same." 

Sect.  4.  "  Any  person  entitled  to  either  of  the  aforesaid  forfeitures, 
may  sue  for  the  same  by  action  of  debt  in  any  of  his  Majesty's  courts 
of  record  at  Westminster,  in  which  it  shall  be  sufficient  to  declare  that 
the  defendant  is  indebted  to  the  plaintiff  in  the  sum  of  ,  (being 

the  sum  demanded  by  the  said  action)  being  forfeited  by  an  Act  made 
in  the  twenty-first  year  of  the  reign  of  his  Majesty  Bang  George  the 
Third,  intituled  '  An  Act  for  preventing  certain  Abuses  and  Profana- 
tions on  the  Lord's  Day,  called  Sunday ;'  and  the  plaintiff,  if  he  recover 
in  any  such  action,  shall  have  his  full  costs." 

Sect.  5.  "  Provided,  that  no  action  shall  be  brought  for  either  of  the 
said  penalties  by  this  Act  imposed,  unless  the  same  be  brought  within 
six  calendar  months  next  after  the  offence  committed." 

Sect.  6.  "  Provided  also,  that  if  any  action  or  suit  shall  be  brought 
against  any  person  for  any  thing  done  in  pursuance  and  in  execution 
of  this  Act,  the  defendant  may  plead  the  general  issue ;  and  if  a  verdict 
pass  for  the  defendant,  or  the  plaintiff  discontinue  his  or  her  action,  or 
be  nonsuited,  or  judgment  be  given  against  the  plaintiff,  then  such 
defendant  shall  have  treble  costs." 

Sect.  7.  "  Provided  also,  that  the  ecclesiastical  jurisdiction  within 
this  realm  shall  not  by  this  Act  be  altered  or  abridged ;  but  that  the 
ecclesiastical  courts  may  punish  the  said  offences,  as  if  this  Act  had  not 
been  made." 

Sect.  8.  "  Provided  also,  that  nothing  in  this  Act  contained  shall  be 
construed  to  extend  to  take  away,  alter,  or  abridge,  any  of  the  liberties 
or  immunities  to  which  the  Protestant  subjects  of  this  kingdom  are 
entitled,  by  an  Act  made  in  the  first  year  of  the  reign  of  King  William 
and  Queen  Mary,  intituled,  '  An  Act  for  exempting  their  Majesties' 
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'rotestant  Subjects,  dissenting  from  the  Church  of  England,  from  the  Disorderly 

enalties  of  certain  Laws.' "                                                            •  House. 
The  10  &  11  Vict.  c.  89,  (The  Towns  Police  Clauses  Act,  1847,)  by 


set.  35,  enacts,  " that  every  person  keeping  any  house,  shop,  room,  or  cSosesAS'^ 
ther  place  of  public  resort  within  the  limits  of  the  special  Act  for  the   isir.         ' 
lie  or  consumption  of  refreshments  of  any  kind  who  knowingly  suffers 
)mmon  prostitutes  or  reputed  thieves  to  assemble  and  continue  in  his 
remises,  shall  for  every  such  offence  be  liable  to  a  penalty  not  exceed- 
ig  five  pounds." 

To  constitute  an  offence  within  sect.  2.  of  25  Geo.  II.,  c.  36,  in  the  wiat  an  offenco 
rst  place,  the  house  or  room  must  be  kept  with  the  defendant's  know-  irithin  25 
idge;  secondly,  it  must  be  kept /o»-  the  purpose  prohibited  by  the  <*'«'•  I^' «•  ^^ 
;atute, — there  must  be  something  like  an  habitualheeping  of  it,  which, 
owever,  need  not  be  at  stated  intervals ;  thirdly,  it  must  be  public,  to 
'hich  all  persons  have  a  right  to  go,  whether  gratuitously  or  on  pay- 
lent  of  money, — no  matter  whether  paid  to  the  defendant  or  not,  if  he 
nows  of  the  payment.  All  these  are  questions  to  be  left  to  the  jury. 
here  would  be  a  difficulty  in  making  the  owner  of  a  private  house 
able,  because  that  is  kept  for  the  purpose  of  occupation,  whereas  a 
ublic-house  is  kept  for  entertainment ;  and  a  much  less  number  of 
istances  may  be  sufficient  to  render  the  owner  liable  for  keeping  it  for 
lie  purposes  mentioned  in  the  statute  ;  {Marks  v.  Benjamin,  5  M. 
■  W.  563,  per  Parhe,  B.;)  and,  therefore,  in  an  action  of  debt,  to 
scover  the  penalty  of  one  hundred  pounds,  given  by  the  Act,  it 
ppeared  that  music,  dancing,  &c.,  had  occasionally  taken  place  at  the 
efendant's  house,  (a  public-house,)  that  no  money  was  taken  by  him 
)r  admission,  but  the  rooms  were  let  to  persons  who  sold  tickets  and 
sceived  money  for  admission  at  the  door ;  but  there  was  no  direct 
fidence  that  the  defendant  knew  of  this  practice  : — Held,  that,  upon 
lese  facts,  there  was  evidence  to  go  to  the  jury  of  a  keeping  of  the  house 
y  the  defendant  for  the  purposes  mentioned  in  the  statute,  and  that 
le  judge  was  wrong  in  directing  a  nonsuit ;  (Marks  v.  Benjamin, 

M.  cb  W.  565  ;)  but  the  owner  of  a  house  who  let  it  in  different 
partments  to  young  women  of  immoral  habits  as  weekly  tenants,  occu- 
ying  separately  under  distinct  holdings,  (each  tenant  having  her  own 
ey,)  and  who  had  no  control  over  them  or  their  earnings,  is  not  liable  to 
e  convicted  of  keeping  a  disorderly  house,  {Reg.  v.  Stannard,  L.  &  C. 
49  ;  33  L.  J.  M.  C61,)  notwithstanding  he  had  notice  of  the  immoral 
urposes  for  which  the  house  was  used,  and  did  not  give  the  tenants 
otice  to  quit.  (76. ;  and  Beg.  v.  Barrett,  IL.SC.  263  ;  32  L.  J. M.  G.  36.) 
a  those  cases  the  owner  did  not  live  in  the  house. 

A  room  kept  by  a  dancing-master,  where  persons  met  for  the  purpose 
F  dancing,  but  to  which  no  persons  were  admitted  but  subscribers  or 
ersons  introduced  by  them,  or  by  the  defendant  as  their  and  his  friends, 
ad  to  which  persons  were  not  indiscriminately  admitted,  was  held  not 
ithin  the  Act.    {Bellis  v.  BurghaU,  2  Esp.  722.) 

Nor  will  the  mere  temporary  use  of  a  room  in  a  public-house  or  other 
ouse  for  the  purpose  of  dancing  or  music,  on  a  particular  festival  or 
Bcasion,  be  within  the  Act.  {Shutt  v.  Lewis,  5  Esp.  128  ;  Gregory  v. 
'uffs,  QC.SP.  271.) 

But  a  room  in  which  musical  performances  are  regularly  exhibited, 
aough  not  kept  or  used  soMy  for  that  purpose,  is  within  it.  {Bellis  v. 
kal,  2  Esp.  592.) 

So,  if  a  room  be  continually  used  for  the  purpose  of  music  and  dancing, 
;  will  be  for  the  jury  to  say  whether  it  is  not  kept  for  those  purposes  ; 
ad  a  room  kept  for  drinking,  music,  and  dancing,  is  within  the  Act. 
'Gregory  v.  Tavernor,  Q  CdbP.  280.) 

So  is  a  room  within  the  Act,  though  it  is  not  exclusivdy  used  for 
ancing  or  music.  (Gregory  v.  Tuffs,  QC.&P.  271.)  But  if  the  music 
r  dancing  form  only  a  part  of  the  entertainment,  the  justices  ought 
ot  to  convict,  unless  they  think  that  it  was  a  principal  and  essential 
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part,  and  not  merely  subsidiary  to  the  principal  subject  of  entertain- 
ment; '{Guaglieni  v.  Matthews,  34 Z.  J.  M.  C.  116;)  and  the  dancing  need 
not  be  by  the  public  to  bring  the  case  within  the  statute.     (/&.) 

Under  the  25  Geo.  II.,  c.  36,  s.  2,  the  penalty  for  keeping  open  a 
public  place  for  dancing  is  not  cumulative,  so  as  to  render  a  person  who 
has  kept  a  house  open  for  that  purpose  liable  to  more  than  one  penalty 
in  respect  of  two  different  days  in  the  same  licensing  year.  {Garrett  v. 
Messenger,  36  L.  J.  0.  P.  337.) 

The  Act  extends  to  licensed  taverns  and  hotels,  and  it  was  no  defence 
that  the  company  frequenting  the  performances  were  respectable,  or 
that  the  admission  was  not  received  for  the  immediate  benefit  of  the 
house.     {Green  v.  Botheroyd,  ZC.S  P.  471.) 

So,  to  make  a  party  liable  to  a  penalty  under  the  Act,  it  is  not  essen- 
tial that  he  should  take  money  for  admission ;  and  it  is  sufiBcient  to 
shew  that  dancing  was  publicly  carried  on  in  a  house  belonging  to  de- 
fendant, without  its  being  duly  licensed  ;  and  Lord  Ellenhorowgh  said, 
"  that  the  taking  of  money  for  admission  would  be  evidence  of  owner- 
ship." {Archer  v.  Weilengrice,  4  Esp.  Bep.  186  ;  Gregory  v.  Tuffs,  6 
C.  &  P.  271.) 

A  house  kept  for  the  purpose  of  private  dancing  may  be  within  the 
Act.     {Clarke  v.  Searle,  1  Esp.  Rep.  25.) 

Proof  that  there  is  nothing  pamted  on  the  house  denoting  that  it  is 
licensed  under  the  statute  25  Geo.  II.,  c.  36,  is  sufficient  primd  fade 
evidence  in  an  action  for  penalties  that  it  is  unlicensed.     {Gregory  v. 

Tuffs,  &  c.sp.^n.) 

Common  gaming-houses  are  in  general  deemed  nuisances.  In  an 
indictment  for  keeping  one  it  seems  to  be  sufficient  to  allege  that  the 
defendant  kept  a  common  gaming-house.  {R.  v.  Rogier,  1  B.  <&  G.  275 ; 
2  D.  (h  R.  431.)  In  that  case  it  was  held,  that  the  keeping  a  common 
gaming-house,  and  for  lucre  and  gain  unlawfully  causing  and  procuring 
divers  idle  and  evil-disposed  persons  to  frequent  and  come  to  play  to- 
gether, at  a  game  called  rouge  et  noir,  and  pei-mitting  the  said  idle  and 
evil-disposed  persons  to  remain  playing  at  the  same  game  for  divers 
large  and  excessive  sums  of  money,  is  an  indictable  offence  at  common 
law.     (See  further,  "  Gaming,"  Vol.  III.) 

The  keeping  of  any  disorderly  house  and  place  of  resort  of  an  im- 
proper kind,  is  a  nuisance  at  common  law.  {R.  v.  Bigginson,  2  Burr. 
1232  ;  Garrett  v.  Messenger,  36  L.  J.  C.  P.  373.) 
Bawdy-house  [a].'  But,  although  lewdness  be  properly  punishable  by  the  ecclesiastical 
law,  yet  the  offence  of  keeping  a  bawdy-house  cometh  also  under  the 
cognizance  of  the  law  temporal,  as  a  common  nuisance,  not  only  in  respect 
of  its  endangering  the  public  peace,  by  drawing  together  dissolute  and 
debauched  persons,  but  also  in  respect  of  its  apparent  tendency  to  cor- 
rupt the  manners  of  both  sexes.    (3  Jnst.  205  ;  1  Sawk.  c.  74,  Obs.  1.) 

So,  in  general,  all  open  lewdness  grossly  scandalous  is  punishable  upon 
indictment  at  the  common  law.  (1  Hawk.  k:.  5,  s.  4  ;  and  see  a  form  of 
indictment  for  open  fornication,  West,  239 ;  R.  v.  Belavel,  1  Bla.  Rep. 
439.)  An  indecent  exposure  of  the  person  to  public  view  is  an  indict- 
able offence  at  common  law,  {R.  v.  Crunden,  2  Camp.  89,)  as  in  the  case 
of  public  bathing.  Id.  R.y.  Sir  Charles  SedleyjStra.l&d,;  Sir  C.  Sydley's 
lMi.^  (^O'Sb,  1  Keb.  620,  the  defendant  being  indicted  for  shewing  himself  naked 
fi"^^  from  a  balcony  in  Covent  Garden,  to  a  great  multitude  of  people,  con- 
fessed the  indictment,  and  was  sentenced  to  pay  a  fine  of  2,000  marks. 


Common 
gaming-house. 


Keeping 

disorderly  houses 
are  nuisances  at 
common  law. 


Open  lewdness. 


{a)  Before  the  reign  of  Henry  VII. 
there  were  eighteen  of  these  infamous 
houses,  and  Henry  VIT.  for  a  time 
forbade  them:  but,  afterwards,  twelve 
only  were  permitted,  and  had  signs 


painted  on  their  walls;  as  a  Boar's 
Head,  The  Cross  Keys,  The  Gun,  The 
Castle,  The  Crane,  The  Cardinal's 
Hat,  The  Bell,  The  Swan,  &e.  (3  Inst. 
205.) 


lit»ort«;lfi  ^ome. 
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to  be  imprisoned  a  week,  and  to  give  security  for  his  good  behaviour     Disorderly 
for  three  years.  House. 

A  count  in  an  indictment  charged  that  a  defendant  "  did  attempt  to   — 

assault"  a  girl  "  by  soliciting  and  inducing  her"  to  place  herself  in  an 
indecent  attitude,  he  doing  the  like  :  it  was  held,  that  such  a  count  was 
bad.  _  {B.  V.  Butler,  Q  C.&P.  368.) 

It  is  said  that  to  shew  a  being  of  unnatural  and  monstrous  shape  for 
money  is  a  misdeameanour ;  but  this  is  founded  on  a  marginal  note  to 
Herring  v.  Walrond,  (2  Gha.  Ca.  110,)  which  does  not  appear  to  be  war- 
ranted by  anything  contained  in  the  report  of  the  case. 

Keeping  a  bawdy-house  is  a  common  nuisance,  and  may  be  indicted   Bawdy-ionso. 
PIS  such  ;  so  a  person  may  be  indicted  for  frequenting  it.     (See  3  Inst. 
98;  1  Havik.  P.  C.  74 ;  Baa.  Ab.  Nuisance  [A.] .) 

Every  bawdy-house  is  necessarily  a  disorderly  house,  but  every  dis- 
orderly house  is  not  necessarily  a  brothel ;  and  though  the  proof  of  one 
may  fail,  the  evidence  may  be  sufficient  to  maintain  a  charge  of  the 
other.  It  is  always,  therefore,  prudent  in  an  indictment  for  keeping  a 
bawdy-house,  to  add,  by  way  of  a  second  count,  a  count  for  keeping  a 
disorderly  house.     {Dick.  Ses.  by  Talfourd,  253,  n.) 

Any  number  of  persons  may  be  included  in  the  same  indictment  for 
keeping  different  disorderly  houses,  stating  that  they  severally  kept,  &c. 
[2  Hale,  173  ;  B.  v.  Kingston,  8  East,  47.)  A  wife  may  be  indicted  to- 
gether with  her  husband,  and  punished  with  him,  for  keeping  a  bawdy- 
liouse  ;  for  this  is  an  offence  as  to  the  government  of  the  house  in  which 
the  wife  has  a  principal  share  ;  and  also  such  an  offence  as  may  gene- 
rally be  presumed  to  be  managed  by  the  intrigues  of  her  sex.  A  lodger 
is  also  indictable  for  this  offence,  as  well  as  the  proprietor  of  a  house,  if 
she  convert  her  lodging  to  the  same  offensive  purpose.  {Reg.r.  Feirson, 
2  Lord  Raym.  1197  ;  1  Salk.  382.) 

On  an  indictment  for  keeping  a  disorderly  house,  a  female  witness 
iwore  that  she  was  a  sailor's  wife,  and,  during  her  husband's  absence 
)ut  of  the  realm,  she  had  often  prostituted  hei-self  there.  Lord  Jiay- 
nond,  C.  J.,  said,  it  was  an  odious  piece  of  evidence,  and  ought  not  to 
DC  heard.  {Barl.  tit.  "  Bawdy-House.")  But  it  is  said  a  woman  cannot 
3e  indicted  for  being  a  bawd  generally,  for  that  the  bare  solicitation 
)f  chastity  is  not  indictable,  but  only  cognizable  in  the  ecclesiastical 
iourts.  (1  Hawk.  c.  74 ;  Reg.  v.  Feirson,  1  Saik.  382 ;  2  Lord  Raym. 
L197,  S.  C.) 

If  a  person  be  indicted  for  frequenting  a  bawdy-house,  it  must  appear 
hat  he  knew  it  to  be  such  a  house  ;  and  it  must  be  expressly  alleged 
hat  it  is  a  bawdy-house,  and  not  that  it  is  expected  to  be  so.  {Wood's 
'nst.  b.  3,  c.  3.)  But  it  is  not  necessary  to  state  particulars  in  the  indict- 
aent,  as  the  names  of  those  who  frequented  the  house,  &c.  {J' Anson 
:  Stuart,  1  T.  R.  754 ;  R.  v.  Higginson,  2  Burr.  1232.  Add  the  second 
ount,  as  suggested,  supra.) 
To  prove  that  a  house  is  a  bawdy-house,  more  precise  evidence  is 
equired  than  will  suffice  for  a  conviction  for  keeping  a  disorderly  house. 
Td.)  Evidence  of  particular  instances  of  illicit  intercourse  may  be 
iven  under  the  general  charge ;  {Clark  v.  Periam,  2  Atk.  339 ;)  it  is 
ot,  however,  necessary  to  prove  who  frequent^  the  house,  for  that  may 
le  impossible ;  and  if  any  unknown  persons  ai"e  proved  to  be  there, 
ehaving  disorderly,  it  is  sufficient  to  support  the  indictment.  {J' Anson 
.  Stuart,  1  T.  R.  754.) 

The  indictment  is  removable  at  the  instance  of  the  prosecutor,  but  Certiorari. 
ot  of  the  defendant ;  and  it  shall  be  determined  at  the  same  sessions 
r  assizes  at  which  it  is  preferred  unless  the  court,  upon  cause  shewn, 
[link  proper  to  adjourn  the  same.     (25  Geo.  II.,  c.  36,  s.  10.) 
An  indictment  for  an  indecent  exposure  of  the  person  before  one  Costa. 
'.  S.,  with  the  intent  to  provoke  him  to  commit  an  unnatural  crime, 
'hich  had  been  removed  by  the  defendant  by  certiorari,  is  not  within 
23  of  7  Geo.  IV.,  c.  64,  so  as  to  enable  the  court  before  whom  it  is 
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Bisorderly 
House, 

FonlBhiuenk. 


Common 
prostitutes, 
vagrauts,  &c. 

Place  of  public 
resort. 


Indictment  for. 


Wife  liable. 


Several  offenders. 


Statement  in 
indictment  of 
Bituation  of 
house,  &c. 


tried  to  grant  the  costs  of  the  prosecution,    {Req.  v.  — ,  3  Nev.  &  P. 
627.) 

Offenders  of  this  kind  are  punishable  not  only  with  fine  and  imprison- 
ment, but  also  with  such  infamous  punishment  as  to  the  court  in  its 
discretion  shall  seem  proper.  (1  Hawk.  c.  5,  s.  5.)  By  the  3  Geo.  IV., 
c.  114,  the  party  convicted  of  keeping  a  common  bawdy  or  other  dis- 
orderly house,  may,  as  the  coui't  shall  think  fit,  be  sentenced  to  im- 
prisonment, with  hard  labour,  for  any  term  not  exceeding  the  term 
for  which  the  coiirt  may  now  imprison  for  such  offences,  either  in  ad- 
dition to  or  in  lieu  of  any  other  punishment.  (See  tit. "  Sard  Labour" 
Vol.  II.) 

The  6  Geo.  IV.,  c.  83,  as.  3,  4,  6,  relate  to  the  treatment  as  vagrants 
of  common  prostitutes,  &c.,  found  parading  the  streets,  &c.  (See  tit. 
«  Vagrants,"  Vol.  V.) 

A  private  house  in  which  is  a  sale  by  public  auction  is  for  the  time  a 
place  of  public  resort  within  the  3  Geo.  IV.,  c.  83,  s.  4.  {iSewelly.  Taylor, 
29  L.  J.  M.  a  50.) 

A  licensed  alehouse  is  a  place  of  public  resort  within  the  Town  Police 
Act,  (10  &  11  Vict.  c.  89,)  and  the  keeper  of  it  is  liable  to  penalties  under 
that  section  for  allowing  prostitutes  to  assemble  therein,  although  he 
may  also,  at  the  same  time,  be  guilty  of  an  offence  against  the  tenor  of 
his  license  under  9  Geo.  IV.,  c.  61;  and  the  information  may  be  laid 
by  any  one  without  authority  from  the  party  to  whom  the  penalties 
were  payable,  provided  such  informer  professed  that  the  penalties  re- 
covered should  enure  to  the  benefit  of  that  party.  {Cole  v.  Coulton, 
29  L.  J.  M.  G.  125.) 

And  all  disorderly  inns  or  alehouses,  bawdy-houses,  play-houses,  un- 
licensed or  improperly  conducted,  booths  and  stages  for  rope-dancers, 
mountebanks,  and  the  like,  are  public  nuisances,  and  may  therefore  he 
indicted,  not  only  because  they  are  great  temptations  to  idleness,  but 
also  because  they  are  apt  to  draw  together  great  numbers  of  disorderly 
persons,  which  cannot  but  be  very  inconvenient  to  the  neighbourhood. 
(1  Rawh.  c.  75,  s.  6,  7th  ed. ;  4  Bla.  Com.  167  ;  1  Russ.  298.) 

It  seems  that  the  offence  of  keeping  a  disorderly  house  is  one  for 
which  a  feme  covert  may  be  indicted.  (1  Russ.  299  ;  R.  v.  Williams, 
Salk.  384.) 
.  Any  number  of  persons  may  it  seems  be  included  in  the  same  indict- 
ment for  keeping  different  disorderly  houses,  stating  that  they  "  seve- 
rally" kept,  &c.,  such  houses ;  (2  Hale,  173 ;)  but  it  is  the  practice  to  indict 
the  offenders  severally,  and  that  is  the  best  course.  (See  supra,  1396.) 

It  seems  that  it  is  necessary  to  state  where  the  house  is  situate,  and 
the  time,  so  as  to  make  a  particular  statement  of  the  offence,  which  is 
the  keeping  of  the  house.  But  particular  facts  need  not  be  stated ;  and 
though  the  charge  is  thus  general,  yet  at  the  trial  evidence  may  be  given 
of  particular  facts,  and  of  the  particular  time  of  doing  them. 

An  indictment  charged,  that  the  defendant  kept  a  disorderly  house, 
and  in  the  said  house,  for  his  own  lucre,  caused  to  be  brought  together 
divers  idle,  dissolute,  depraved,  and  bad  persons,  to  be  and  remain  in 
his  house,  dancing,  drinking,  tippling,  making  great  noises  and  distur- 
bances, and  behaving  thejuselves  ad  commune  nocumentmn.  Held,  after 
verdict,  to  be  a  good  indictment.  (R.  v.  Warwick,  6  L.  J.  Rev.  IN.  S.\ 
M.  a  96.) 

A  conviction  will  be  supported  though  there  is  no  evidence  of  any 
indecency  or  disorderly  conduct  being  perceptible  from  the  exterior  of 
the  house.     (Reg.  v.  Rice,  38  L.  J.  M.  C.  93.) 

If  a  refreshment  house  is  proceeded  against  as  a  disorderly  house 
there  should  be  evidence  not  only  that  the  persons  of  evil  character 
were  assembled  in  the  house,  and  that  the  keeper  of  the  house  had  been 
warned  of  and  knew  their  character,  but  also  that  they  were  allowed  to 
remain  there  a  longer  time  than  was  necessary  for  taking  refreshment. 
{Qreig  v.  Bendeno,  E.  B.  S  E.  133  ;  27  L.  J.  M.  C.  294.) 


After  an  indictment  has  been  preferred  by  a  private  prosecutor,  the 
30urt  will  allow  any  other  person  to  go  on  with  it,  even  against  the 
consent  of  the  prosecutor.     {B.  v.  Wood,  3  B.  &  A.  657.) 

It  is  not  necessary  to  prove  who  frequents  the  house,  for  that  may 
be  impossible ;  but  if  any  unknown  persons  are  proved  to  be  there, 
behaving  disorderly,  it  is  sufficient  to  support  the  indictment.  (1  Muss. 
302  ;  and  see  J' Anson  v.  Stuart,  1  T.  R.  754  ;  see  Collyer's  Statutes,  416, 
'xnte,  1395.)  See  as  to  the  evidence  on  which  a  magistrate  may  convict, 
Bolasco  V.  Hannant,  (31  L.  J,  M.  0.  225,)  decided  upon  the  analogous 
enactment  in  23  Vict.  c.  27,  s.  32. 

See  further,  tits.  "Drunkenness,"  "  Oaminff,"  "Nuisances,"  Vol.  III. 

When  the  disorderly  house  indicted  is  within  a  borough  corporate, 
the  recorder  has  jurisdiction  to  try  the  indictment.  {Reg.  v.  Charles, 
L.S  a  90;  ZIL.J.M.  0.) 

,  A  hall  duly  and  honestly  registered  under  18  &  19  Vict.  c.  81,  as  a 
place  of  worship,  by  an  association  under  the  title  of  "  Recreative 
Religionists,"  having  for  their  object  the  development  of  religious 
feeling  by  the  elevation  and  instruction  of  all  persons  who  should  either 
join  them  or  attend  at  the  services  given  by  them,  which  were  held  on 
Sunday  evenings,  and  in  which  no  music  but  sacred,  such  as  the  Stabat 
Mater  in  Latin,  was  performed  or  sung,  nor  was  anything  dramatic 
introduced,  but  discourses  were  delivered  intended  to  be  instructive, 
and  to  contain  nothing  hostile  to  religion,  but  to  advance  the  views  of 
religion  held  by  the  association,  by  making  science  the  handmaid  of 
religion,  is  not  used  for  "  public  entertainment  or  amusement"  within 
the  21  Geo.  Ill,  c.  49,  s.  1.  {Baxter  v.  Langley,  38  L.  J.  M.  0.  1.)  The 
fact  that  payment  was  required  for  admission  to  reserved  places,  the  doors 
being  open  gratuitously  to  the  rest  of  the  hall,  does  not  deprive  the 
manager  of  such  services  of  the  protection  of  1  W.  &  M.,  sess.  1,  c.  18, 
continued  by  the  proviso  contained  in  section  8  of  21  Geo.  III.,  c.  49. 
[Ibid.) 
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Bisfftderh) 
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What  an  offence 

within 

21  Geo.  III., 

C.49. 


- — (venue).     THE  jwrors  for  ow  Lady  the  Queen  upon  their  oath  present,  that 
0.  D.  on  the  day  of  in  the  year  of  our  Lord  , 

•md  E.  F.  on  ike  day  of  in  the  yea/r  of  our  Lord  , 

ind  on  divers  other  days  and  times  ietween  that  day  and  tlie  day  of  taking  this 
inquisition,  at  the  parish  of  ,  in  the  county  aforesaid,  and  within  twenty 

miles  of  the  cities  of  London  and  Westminster,  unlawfully  did  keep  and  -maintain 
■i  certain  room  and  place  for  pvMic  dancing  and  music,  situate  in  the  parish  of 
in  the  county  of  aforesaid,  amd  within  twenty  miles  of  the 

■Aies  of  London  amd  Westminster,  without  a  license  had  for  that  purpose  from  the 
'MSt  preceding  Michaelmas  quarter  sessions  of  the  peace  for  the  county  aforesaid, 
Hgnijied  under  the  hands  and  seals  of  fowr  or  more  of  the  justices  there  assembled 
'U  such  session,  according  to  the  directions  of  the  statute  in  smh  case  made  and 
orovided,  to  the  great  damage  and  common  nuisance  of  all  the  liege  subjects  of  our 
laid  Lady  the  Queen,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, amd  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 
And  thejwors  aforesaid,  on  their  oath  aforesaid,  do  further  present,  that  the  said 
G.  D.  and  E.  F.  on  the  day  and  year  and  on  the  other  days  and  times  aforesaid, 
%t  the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully  did  keep  and  main- 
'.ain,  within  twenty  miles  of  the  cities  of  London  and  Westminster,  a  certain  room 
for  public  dancing  without  a  license  had  for  that  purpose  from  the  then  last  pre- 
ceding Michaelmas  quarter  sessions  of  the  peace,  holden  for  the  county  of  Middle- 
sex, in  which  the  said  room  is  situate,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  Jier  crown 
%7id  dignity .  [Add  another  count  like  the  second,  using  the  word  "  mttsic 
instead  of  "dancing"^.  And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do 
further  present,  that  the  said  O.  D.  and  E.  F.  at  thepairish  aforesaid,  in  the  county 
xforesaid,  on  the  day  amd  year  and  on  the  days  and  times  aforesaid,  did  keep  amd 
maintain  a  certain  common,  Ulgoverned  amd  disorderly  room  for  public  music  and 


(1.)  Indictment 
on  25  Geo.  IT., 
c.  36,  for  keeping 
an  unlicensed 
dancing-house. 


Second  count. 


Third  coont. 

Fourth  count, 
for  a  nuisance 
at  common  law 
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Disorderly      dancing,  and  in  the  said  room,  for  their  own  lucre  and  gain,  did  cause  and  pro- 
Souse,  cure  divers  persons,  as  weU  men  as  women  of  evil  name  and  fame,  amd,  of  d/is- 

honest  and  improper  conversation  and  conduct,  to  frequent  and  come  together, 

to  the  great  damage  and  common  nuisance  of  all  the  liege  subjects  of  our  Lady 
the  Queen,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 


(2.)  Notice  by 
two  inhabitants 
to  constable  and 
overseers,  to 
ground  a 
prosecution  on 
3tats.  25  Geo.  II., 
c.  86,  and  68 
Geo.  III.,  0.  ?0, 
s.  7  (onfe,  1890). 


To  A.  B.  constable  of  the  parish  [or  "township"']  of  in  the 

county  of  ,  and  to  E.  F.  and  G.  H.  overseers  of  the  pom-  of 

the  said  parish  [or  "township"']. 

WE,  J.  J.  and  K.  L.  two  of  the  inhabitants  of  the  said  parish  [or  "  town- 
ship"], paying  scot  and  bearing  lot  therein,  do  give  you  and  each  of  you  notice, 
that  J.  0.  of  the  said  pa/rish  of  [genUeman],  doth  keep  a  gaming-house 

[or  "  lawdy-Jiouse,"  or  otter  disorderly  house,  as  the  case  is],  to  wit,  at  a  mes- 
suage and  premises  in  the  parish  aforesaid  ;  and  we  do  hereby  require  you,  the 
said  constable  and  overseers,  forthwith  to  go  with  us  before  som£  one  of  her  Majesty's 
justi-ces  of  the  peace  in  an^  for  the  said  county  of  ,  to  the  intent  that  such 

proceedings  may  be  had  for  the  prosecution  of  the  said  J.  0.  for  the  said  offence, 
as  in  and  by  the  statute  made  and  passed  in  the  twenty-fifth  year  of  the  reign  of 
the  late  King  George  the  Second,  intituled  "  An  Act  for  the  better  preventing  of 
thefts  and  robberies,  and  for  regulating  places  of  public  entertainment,  and  punish- 
ing  persons  keeping  disorderly  houses,"  and  also  in  and  by  a  statute  made  and 
passed  in  the  fifty-eighth  year  of  the  reign  of  his  late  Majesty  King  George  the 
Third,  are  directed  and  required. 

Witness  ov/r  hands,  this  day  of  cfcc.  J.  J. 

K.L.      . 


(S.)  Affidavit  of 
truth  thereof 
before  a  justice. 


\    J.  J.  and  K.  L.  severaUy  make  oath  and  say,  that  they  severally  believe 

Jtlie  contents  of  the  notice  hereunto  annexed,  {a  copy  of  which  they  have 

caused  to  be  served  on  A.  B.  constable  of  the  pa/rish  [or  "'township"]  of  , 

and  also  upon  E.  F.  and  G.  H.  overseers  of  the  poor  of  the  said  parish  [or  "  town- 
ship"], in  the  said  county),  to  be  true  in  substance  and  fact. 

J.J. 
K.L. 
Sworn  by,  d-c,  this  day  of,  tbc,  before  me,  J.  P.  f 

Esquire,  one  of  her  Majesty's  justices  of  the  peace  in  > 
and  for  the  county  of  J.  P.  ) 


(4.)  Constable's 
or  oveiBeer's 
recognizance  to 
prosecute. 


BE  it  remembered,  that  on,  t&c.  at  in  the  said  county,  A ,  S. 

I  one  of  the  constables  of  the  parish,"  [or  "township"]  aforesaid,  [or  "  E.  F. 
and  G.  S.  overseers  of  the  poor  of  the  said  parish"  or  " township"^, personally 
came  before  mc,  J.  P.  Esquire,  one  of  her  Majesty's  justices  of  the  peace  in  and 
for  the  said  county,  and  acJcnowledged  himself  [or  "  themselves"]  to  be  indebted  to 
our  sovereign  Lady  the  Queen  in  the  penal  sum  of  pounds. 

Whereas  J.  J.  and  K.  L.  two  of  the  inhabitants  of  the  said  parish  [or  "  town- 
ship"] have  given  notice  in  writing  to  the  above  bounden  A.  B.  constable  of  the 
saidparish  [or  "township,"  or  "  E.  F.  and  G.  H.  overseers  ofthepoor  of  the  said 
parish"  or  "  township"],  that  I.  0.  of  the  parish  aforesaid,  in  the  county  aforesaid, 
[gentleman],  doth  keep  a  gaming-house  ["bawdy-house,"  or  "other  disorderly 
house"],  in  the  said  parish  [or  "  tmmsJdp"]  and  county,  and  having  severaUy 
made  affidavit  of  their  belief  in  the  truth  of  the  contents  of  the  said  notice,  have 
also  severaUy  entered  into  a  recognizance  in  the  penal  sum  of  pounds 

each  before  me,  the  said  justice,  on  condition  that  they  shall  give  or  produce  ma- 
terial evidence  against  the  said  I.  0.  for  the  said  offence.  Now  the  condition  of 
this  present  recognizance  is  such,  that  if  the  above  bounden  A.  B.[or  "  E.  F.  and 
G.  H."]  do  and  shaU  prosecute  vnth  effect  the  said  J.  0.  for  the  said  offence,  then 
this  recognizance  to  be  void,  otherwise  of  force. 
Acknowledged  before  me  J.  P. 


To  the  constable  of  the  pariah  [or  "  fovimhip"']  of 
county. 


in  the  said 


WHEREAS  J.  J.  and  K.  L.  two  of  the  mhahifants  of  the  parish  for  "town- 
ship"] of  ^  in  the  said  county  of  paying  scot  and  bearing  lot 
within  the  said  parish  [or  "  township"],  having  given  notice  in  tenting  to  A.  B. 
constable  of  the  said  parish  [or  "  township"],  and  also  to  E.  P.  and  (x.  H.  over- 
seers of  the  poor  of  the  said  parish  [or  "township"],  that  I.  0.  of  the  said  parish 
[or  "  township"],  [gentleman],  doth  keep  a  gaming-house,  [or  "bawdy-house,"  ov 
otlier  disorderly  house],  in  the  said  parish  [or  "  township"],  and  have  also  this 
day  severally  made  affidavits  before  me  one  of  her  Majesty's  justices  of  the  peace  in 
and  for  the  said  county,  that  they  believe  the  contents  of  the  said  notice  to  be  true; 
and  have  also  severally  entered  into  a  recognizance  in  the  penal  sum  of 
pounds  each,  on  condition  to  give  or  produce  material  evidence  against  the  said 
I.  0.  These  are  therefore  to  commamd  you  forthwith  to  bring  the  said  I.  0.  before 
»>  on  the  day  of  next,  at  the  hour  of 
™  ilf-e  noon,  at  to  be  bound  over  to  appea/r  at  the  next 
general  quarter]  sessions  of  the  peace,  to  be  held  in  arndfrn-  the  said  county,  there 
to  answer  to  such  bill  of  indictment  as  shall  be  found  against  him  for  such  offence. 
Given  under  my  hand  and  seal,  &c. 
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Disorderly 
House. 

(5.)  Wan-ant  to 
appreheud  the 
keeper  of  a 
disorderly  honse. 


i       WHEREAS  A.  B.  constable  of  the  parish  [or  "township  "]  of 
in  the  said  county,  hath  this  day  made  oath  before  us,  J,  P.  and  L.  M. 
Esquires,  two  of  Her  Majesty' s  justices  of  the  peace  in  and  for  the  said  county, 
'hat  he  hath  truly  and  bon9,  fide  expended  the  sum  of  in  the  prosecu- 

ion  of  one  I.  0.  for  keeping  a  gaming-house,  ["  bawdy-hov^e,"  or  other  disorderly 
louse],  at  aforesaid,  in  pursuance  of  the  condition  of  the  said  A.  B.'s 

•ecognizance :  Now  we  the  said  justices  do  hereby  ascertain  and  aUow  the  said 
i .  B.  the  said  sum  of  as  and  for  the  reasonable  expenses  of  the  said 

n-osecution,  and  wc  do  hereby  require  the  overseers  of  the  said  parish  of 
'orthwith  to  pay  the  said  A.  B.  the  said  sum  of 

In  witness  whereof  we  have  hereunto  set  our  hands,  at  aforesaid,  in 

he  county  aforesaid,  this  day  of,  &c.  J.  P. 

L.  M. 


(6.)  Allowance 
of  constable's 
expenses  in  the 
prosecution  by 
order  on 
overseers  and 
two  justices,  to 
pay  them. 


Commencement  as  ante,  p.  11,  form  (No.  1).]    ore  the  day  of  ,    (7.)  Commitment 

i.D.  ,  at  the  parish  of  ,  in  the  said  county,  unlawfully  did  Iceep  and  f™  keeping  a 

laintain  a  certain  common,  iU-governed,  and  disorderly  house ;  and  did  cause  ''^™y"''™ss. 
ertain  persons,  as  well  men  as  women,  of  evil  name  and  fame,  and  of  dishonest 
onversation,  to  frequent  and  come  together  in  the  said  Iwuse,  and  there  to  be  and 
%main  drinMng,  tippling,  whoring,  and  misbehamng  themselves.     And  you,  the 
lid  keeper,  SfC.    [Conclude  as  ante,  p.  11,  form  (No.  1).] 


.     THE  jurors  of  our  lady  the  Queen  upon  their  oath  present,  that  C.  H., 

n  the  day  of  ,  in  the  year  of  our  Lord  ,  and 

n  divers  other  days  and  times,  between  that  day  and  tJie  day  of  taking  this  inqui- 
ition,  at  the  parish  of  ,  in  the  county  of  ,  a  certain  common 

awdy-hov.se,  situate  at  (fee,  unlawfully  and  wickedly  did  keep  and  maintain  j  and 
I  the  said  house  [for  filthy  lucre  cmd  gain],  divers  evil-disposed  persons,  as  well 
ten  as  women,  and  whores,  on  the  days  and  times  aforesaid,  as  well  in  the  night 
5  im  the  day,  there  unlawfully  and  wiekedly  did  receive  and  entertain  ;  and  in 
<hich  said  house  the  said  evil-disposed  persons  and  whores,  by  the  consent  and 
rocurement  of  the  said  C.  J).,  on  the  days  and  times  aforesaid,  there  did  commit 
•horedom  and  fornication,  [whereby  divers  unla/wful  assemblies,  riots,  routs, 
frays,  dist/u/rbances,  and  violations  of  thepeace  of  our  said  Lady  the  Queen,  cmd 
readful  filthy  and  lewd  offences  in  the  same  house,  on  the  days  and  times  afore- 
lid,  as  well  in  the  nigJvt  as  in  the  day,  were  there  committed  and  perpetrated,]  to 
le  great  da/mage  amd  common  nuisance  of  all  the  liege  subjects  of  owr  said  Lady 
ic  Queen,  and  against  the  peace  of  owr  said  Lady  the  Queen,  her  crown  and  dig- 
ity.  [Add  a  count  for  keeping  a  disorderly  house,  as  infra  (No.  9).  Also 
lother  count  like  the  above,  omitting  the  parts  between  brackets.] 


(8.)  Indictment 
for  keeping-a 
bawdy-house. 


1400  mi&w'anlTS:  IB^amt, 

Disorderly         .   THE  jurors  for  our  Lady  the  Queen  wpon  their  oath  present,  that  A .  0., 

House.'        on  the  day  of  ,  in  the  year  of  om  Lord  , 

-   and  at  divers  other  times,  as  weU  before  as  after,  at  the  parish  of  _      ..  «" 

(9.)  Indictment  the  county  aforesaid,  did  heep  amd  maintain,  and  yet  doth  heep  and  maimtam,  a 
for  keeping  a  certain  common,  ill-govemed,  and  disorderly  house,  and  in  the  said  house,  for  his 
disorderly  iiouse.  ^^  j^^^^  ^^^  ^^^^^  certain  evil  and  iU^disposed  persons,  as  well  rnen  as  women,  of 
evil  name  and  fame,  and  of  dishonest  conversation,  to  frequent  amd  come  together, 
then  amd  the  said  divers  other  times,  there  unlawfully  amd  wilfully  did  cause  and 
procwre;  and  the  said  mm  amd  women,,  in  the  said  house,  at  unlawful  times,  as 
weU  in  the  night  as  in  the  day,  then  amd  the  said  other  times,  there ^  be  and 
remain  drinUng,  tippling,  whoring,  and  misbehaving  themsehes,  unloMfiMy  and 
wilfuUy  did  permit,  and  yet  doth  permit,  to  the  great  damage  and  common 
nuisance  of  all  the  subjects  of  owr  said  Lady  the  Qimn,  and  aga4,nst  the  peace  of 
om  said  Lady  the  Queen,  her  crown  and  dignity. 


II. 


HijSjSentetjS* 


I.   Of  Protestant  Dissenters  in  general,  1400. 


[1  Eliz.  c.  2  ;  23  EUz.  v.  1 ;  29  Eliz.  c.  6 ;  35  EUz.  c.  1 ;  3  Jac.  I.,  c.  i ; 
3  Jac.  I.,  c.5;lW.<l:M.c.lS;  52  Geo.  III.,  c.155;  53  Geo.  ILL, 
c.  160;  9  <fc  10  Vict.  c.  59;  18  cfc  19  Vict.  c.  81 ;  23  <fc  24  Vict.  c.  32.] 


Dissenting  Ministers,  1404. 

[1  W.  &  M.c.1%;  10  Ann.  c.  2  ;  19  Geo.  III.,  c.  U  ;  42  Geo.  IIL,  c.  90 ; 
43  Geo.  IIL,  c.  10;  43  Geo.  III.,  c.  96;  52  Geo.  III.,  c.  155;  10 
Geo.  IV.,  c.  17.] 

III.  Dissenting  Schoolmasters,  1410. 

[23  Miz.  V.  1  ;  13  ($•  14  Oar.  II.,  c.  4  ;  19  Geo.  III.,  c.  44.] 

IV.  Forms,  1410. 


Toleration  Act. 


Places  of  meeting 
to  be  certified. 


I.  ®f  Protestant  Bmmtns  in  senetal. 

The  Acts  ot  1  Eliz.  c.  2,  s.  14,  23  Eliz.  c.  1,  29  Eliz.  c.  6,  3  Jac.  I., 
0.  4,  3  Jac.  I.,  c.  5,  whicli  punished  non-attendance  during  service  in 
the  Established  Church,  and  all  other  statutes  made  against  Papists, 
except  25  Car.  II.,  c.  2,  concerning  qualification  for  officers,  and 
30  Car.  II.,  at.  2,  c.  1,  containing  a  declaration  against  Popery,  were 
declared  by  the  Toleration  Act,  1  W.  &  M.,  c.  18,  s.  1,  not  to  extend 
to  any  person  dissenting  from  the  Church  of  England,  who  shall,  at 
the  general  sessions  of  the  peace  to  be  held  for  the  county  or  place 
where  such  person  shall  live,  take  the  oaths  of  allegiance  and  supre- 
macy, and  make  and  subscribe  the  said  declaration  against  Po'p&ry,oi 
which  the  court  shall  keep  a  register,  and  no  officer  shall  take  any  fee 
above  sixpence  for  registering  the  same,  nor  that  more  than  once,  and 
sixpence  for  a  certificate  thereof  signed  by  such  officer ;  but  no 
declaration  against  Popery  can  now  be  required,  (10  Geo.  IV.,  e.  7, 
s.  1.) 

Provided  that  no  congregation  or  assembly  for  religious  worship 
shall  be  permitted  until  the  place  of  meeting  be  certified  to  the  bishop 
of  the  diocese,  or  to  the  archdeacon  of  the  archdeaconry,  or  to  the 
justices  of  the  peace  at  the  general  or  quarter  sessions  of  the  county, 
city,  or  place.  And  the  registrar  or  clerk  of  the  peace  shall  register  or 
record  the  same,  and  give  certificate  thereof  to  any  who  shall  demand 
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bhe  same ;  for  ■whicli  no  greater  fee  stall  be  taken  than  sixpence.    And  1.  Dissenters 
provided,  that  during  the  time  of  meeting,  the  doors  shall  not  be     in  general. 
looked,  barred,  or  bolted.     (Sects.  19  &  5.)  — 

A  congregation  of  Lutherans,  using  the  German  language  in  their  Lutherans. 
service,  are  within  the  protection  of  the  above  Act  of  William.     {R.  v. 
Hube,Pea]ce,  142  ;  5  T.  R.  542,  S.  0.) 

The  stat.  52  Geo.  III.,  c.  155,  s.  1,  repeals  certain  old  statutes,  and  by  52  Geo.  III., 
sect.  2  enacts,  "  that  no  congregation  or  assembly  for  religious  worship  c.  155.   All 
of  Protestants  (at  which  there  shall  be  present  more  than  twenty  reUglo™  worship 
persons  besides  the  immediate  family  and  servants  of  the  person  in  to  be  certified 
whose  house  or  upon  whose  premises  such  meeting,  congregation,  or  ^""^  registered, 
assembly  shall  be  had)  shall  be  permitted  or  allowed,  unless  and  until 
the   place  of  such  meeting,  if  the  same  shall  not  have  been  duly 
certified  and  registered  under  any  former  Act  or  Acts  of  Parliament 
relating  to  registering  places  of  religious  worship,  shall  have  been  or 
shall  be  certified  to  the  bishop  of  the  diocese,  or  to  the  archdeacon  of 
the  archdeaconry,  or  to  the  justices  of  the  peace  at  the  general  or 
quarter  sessions  of  the  peace  for  the  county,  riding,   division,  city, 
town,  or  place  in  which  such  meeting  shall  be  held. 

And  by  sect.  11  of  the  same  statute,  no  meeting,  assembly,  or  con-  Door  not  to  bo 
gregation  of  persons  for  religious  worship  shall  be  had  in  any  place  ^^"^^'  *"• 
with  the  door  bolted  or  barred,  or  otherwise  fastened,  so  as  to  prevent 
any  person  entering  therein  during  the  time  of  any  such  meeting,  &c., 
and  the  person  teaching  or  preaching  at  any  such  meeting,  assembly, 
or  congregation,  shall  forfeit  for  every  time  any  such  meeting,  &c., 
shall  be  held  with  the  doors  locked,  &c.,  as  aforesaid,  not  exceeding 
twenty  pounds,  nor  less  than  forty  shillings,  at  the  discretion  of  the 
justices  convicting  for  such  offence. 

By  the  18  &  19  Vict.  c.  81,  "  Every  place  of   meeting  for  religious  18  &  19  Vict. 
worship  of  Protestant  dissenters  or  other  Protestants,  and  of  persons  ?;  ^\\ 
professing  the  Koman  Catholic  religion,  by  the  1  W.  &M.  c.  18,  the  31  tirn'maybe 
Geo.  III.,  c.  32,  and  52  Geo.  III.,  c.  155,  and  15  &  16  Vict.  c.  36,  or  any  through  the 
of  them,  required  to  be  certified  and  registered  or  recorded  as  therein  reSstrar™?™' 
mentioned,  and  not  heretofore  certified  and  registered  or  recorded  in  births,  &c. 
manner  required  by  law,  and  every  place  of  meeting  for  religious 
worship  of  persons  professing  the  Jewish  religion  not  heretofore  certi- 
fied, registered,  or  recorded  as  aforesaid,  and  every  place  of  meeting  for 
religious  worship  of  any  other  body  or  denomination  of  persons,  may 
be  certified  in  writing  to  the  registrar-general  of 'births,  deaths,  and 
marriages  in  England,  through  the  superintendent  registrar  of  births, 
deaths,  and  marriages  of  the  district  in  which  such   place  may  be 
situate." 

By  sect.  3,  the  registrar-general  is  to  keep  a  book  at  the  general  Registrar- 
register  ofiBice,  in  which  all  places  certified  to  him  are  to  be  recorded,  l^cesiStffied 
and  no  such  place  of  meeting  shall  be  certified  or  registered  in  any  in  a  book, 
court  of  any  bishop  or  archdeacon,  or  at  a  general  or  quarter  sessions. 
By  sect.  4,  any  place  of  meeting  for  religious  worship  before  them  certi- 
fied and  registered  and  recorded  in  manner  required  bylaw,  and  which 
continues  to  be  registered  for  religious  worship,  save  any  such  place  of 
meeting  certified  to  the  said  registrar-general  under  the  15  &  16  Vict. 
c.  36,  may  at  any  time  after  the  passing  of  the  Act  be  certified  under 
this  Act.  By  sect.  6,  notice  is  to  be  given  forthwith  to  the  registrar- 
general  through  the  superintendent  registrar,  by  the  person  or  one  of 
the  persons  who  certified  the  same,  or  the  trustee  or  one  of  the 
trustees  of  the  same,  or  the  owner  or  occupier,  or  one  of  the  owners 
or  occupiers  thereof,  of  such  place  having  ceased  to  be  used  as  a  place 
of  meeting  for  religious  worship ;  and  by  sect.  8  the  registrar-general 
will  then  cause  the  record  of  the  certification  of  such  place  to 
be  cancelled.  By  sect.  9  the  places  certified  under  that  Act  are 
exempted  from  the  operation  of  the  Charitable  Trust  Act,  1853.  By 
sect.  13  all  marriages  solemnized  in  a  building  registered  under  6  &  7 
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1.  Dissenters 
in  ge  neral. 

15  &  16  Vict. 
a  36,  repealed. 

1  W.  &  M.  0.  IS. 
Disturbing  the 
congregatiou. 


Stssenters. 


[s.  r. 


35  Geo.  III., 
c.  156.    Penally 
on  disturbing 
religious 
assemblies. 


Certiorari. 


23  &  2i  Vict. 
C.32. 


Will.  TV.,  c.  85,  shall  be  valid,  although  such  building  may  not  have 
been  certified  as  required  by  statute.  The  15  &  16  Vict.  c.  36  is  repealed 
by  this  Act. 

By  the  1  "W.  &  M.  c.  18,s.  18,  any  person  who  shall  willingly  and  of 
purpose  maliciouslj'-  or  contemptuously  come  into  any  cathedral  or 
parish  church,  chapel,  or  other  congregation  permitted  by  this  Act, 
and  disquiet  or  disturb  the  same,  or  misuse  any  preacher  or  teacher, 
shall,  on  proof  thereof  before  any  justice  by  two  witnesses,  find  two 
sureties  in  fifty  pounds  ;  and  in  default  of  such  sureties  shall  be  com- 
mitted to  prison  till  the  next  sessions  ;  and  upon  conviction  at  such 
sessions  shall  forfeit  twenty  pounds  to  the  King. 

On  an  indictment  on  this  Act,  it  is  no  defence  that  the  violence  was 
committed  in  the  defend  uit's  asserting  his  right  to  the  clerk's  read- 
ing-desk.    {R.  V.  Rube,  Peake,  132  ;  5  T.  B.  642.) 

It  need  not  be  proved  that  the  minister  has  taken  the  toleration  oaths. 
(16.) 

li.  V.  Hube  and  others  (5  T.  R.  542),  the  defendants,  were  indicted  on 
stat.  1  W.  &  M.  c.  18,  and  the  indictment  was  by  certiorari  removed 
by  the  prosecutor  into  the  King's  Bench  before  verdict.  And  it  wag 
moved,  that  as  the  penalty  of  twenty  pounds  was  to  be  paid  upon  con- 
viction of  the  said  offence  at  the  said  general  or  quarter  sessions,  the 
statute  intended  to  confine  the  cognizance  of  the  offence  to  the  sessions, 
and  that  the  power  to  remove  by  certiorari  was  therefore  taken  away  by 
necessary,  implication.  But  the  court  held  that  the  certiorari  was  not 
taken  away  by  this  statute,  and  that  the  indictment  was  therefore  well 
i-emoved. 

By  stat.  52  Geo.  III.,  c.  155,  s.  12,  "  If  any  person  or  persons,  at  any 
time  after  the  passing  of  this  Act,  do  and  shall  wilfully  and  maliciously 
or  contemptuously  disquiet  or  disturb  any  meeting,  assembly,  or  con- 
gregation of  persons  assembled  for  religious  worship,  permitted  or  au- 
thorized by  this  Act,  or  any  former  Act  or  Acts  of  Parliament,  or  shall 
in  any  way  disturb,  molest,  or  misuse  any  preacher,  teacher,  or  person 
officiating  at  such  meeting,  assembly  or  congregation,  or  any  person  or 
persons  there  assembled,  such  person  or  persons  so  offending,  upon  proof 
thereof  before  any  justice  of  the  peace,  by  two  or  more  credible  wit- 
nesses, shall  find  two  sureties  to  be  bound  by  recognizances  in  the  penal 
sum  of  fifty  pounds  to  answer  for  such  offence,  and  in  default  of  such 
sureties  shall  be  committed  to  prison,  there  to  remain  till  the  next  gene- 
ral or  quarter  sessions  ;  and  upon  conviction  of  the  said  offence,  at  the 
said  general  or  quarter  sessions,  shall  suffer  the  pain  and  penalty  of 
forty  pounds." 

In  the  case  of  jB.  v.  Wadley,  (4  M.  (h  Sel.  508,)  it  was  held,  that  an  in- 
dictment upon  stat.  52  Geo.  III.,  c.  155,  s.  12,  maybe  removed  into  the 
Court  of  King's  Bench  by  certiorari  before  trial. 

By  the  9  &  10  Vict.  c.  59  (an  Act  to  relieve  Her  Majesty's  subjects 
from  certain  penalties  and  disabilities  in  regard  to  religious  opinions), 
various  Acts  and  parts  of  Acts  passed  before  that  time  are  repealed  ; 
and  by  sect.  4  it  is  enacted  that  from  the  commencement  of  that  Act  all 
laws  then  in  force  against  wilfully  and  maliciously  or  contemptuously  dis- 
quieting or  disturbing  any  meeting,  assembly  or  congregation  of  persons 
assembled  for  religious  worship,  permitted  or  authorized  by  any  former 
Act  or  Acts  of  Parliament,  or  the  disturbing,  molesting,  or  misusing 
any  preacher,  teacher,  or  person  officiating  at  such  meeting,  assembly, 
or  congregation,  or  any  person  or  persons  there  assembled,  shall  apply 
respectively  to  all  meetings,  assemblies,  or  congregations  whatsoever, 
of  persons  lawfully  assembled  for  religious  worship,  and  the  preachers, 
teachers,  or  persons  officiating  at  such  last-mentioned  meetings,  assem- 
blies, or  congregations,  and  the  persons  there  assembled. 

By  the  23  &  24  Vict.  c.  32,  s.  2,  (by  which  the  jurisdiction  of  the  ecclesi- 
astical courts  over  persons  not  in  holy  orders  in  suits  for  brawling  is  abo- 
lished,) "  any  person  who  shall  be  guilty  of  riotous,  violent  or  indecent 
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behaviour  in  England  or  Ireland,  in  any  cathedral,  church,  parish  or  dis- 
trict church,  or  chapel  of  the  church  of  England  and  Ireland,  or  in  any 
chapel  of  any  religious  denomination,  or  in  England  in  any  place  of  reli- 
gious worship  duly  certified  xinder  the  provisions  of  the  18  &  19  Vict.  c.  81, 
intituled, '  An  Act  to  amend  the  Law  concerning  the  certifying  and  regis- 
tering of  Places  of  EeligiousWorship  in  England,' whether  during  the  cele- 
bration of  divine  service  or  at  any  other  time,  or  in  any  churchyard  or 
burial-ground,  or  who  shall  molest,  bet,  disturb,  vex,  or  trouble,  or  by  any 
other  unlawful  means  disquiet  or  misuse  any  preacher  duly  authorized 
to  preach  therein,  or  any  clergyman  in  holy  orders,  ministering  or  cele- 
brating any  sacrament  or  any  divine  service,  rule  or  office,  in  any  cathe- 
dral, church  or  chapel,  or  in  any  churchyard  or  burial-ground,  shall,  on 
conviction  thereof  before  two  justices  of  the  peace,  be  liable  to  a  penalty 
of  not  more  than  five  pounds  for  every  such  oifence,  or  may,  if  the 
justices  before  whom  he  shall  be  convicted  think  fit,  instead  of  being 
subjected  to  any  pecuniary  penalty,  be  committed  to  prison  for  any  term 
not  exceeding  two  months."  By  sect.  3,  the  ofiender  may  be  appre- 
hended immediately  after  the  misdemeanour  so  committed,  and  taken 
by  a  constable  or  churchwarden  of  the  parish  or  place  before  a  magis- 
trate of  the  county  or  place.  By  sect.  4,  the  person  aggrieved  by  a  con- 
viction may  appeal  forthwith  to  the  next  quarter  sessions,  which  shall 
be  holden  after  twelve  days  after  day  of  conviction,  for  the  county, 
riding,  division,  city,  or  borough  wherein  the  cause  of  complaint  arose, 
upon  entering  into  a  recognizance  with  two  sureties  before  the  convict- 
ing justices,  condoned  personally  to  appear  at  the  sessions  and  try  the 
appeal  and  abide  the  judgment  of  the  court  thereupon,  and  to  pay  such 
costs  as  shall  be  by  the  court  awarded,  and  upon  such  recognizance  being 
entered  into  the  justices  shall  liberate  such  person,  and  the  court  at  such 
sessions  shall  hear  and  determine  the  matter  of  the  appeal,  and  shall 
make  such  order  therein  with  or  without  costs  to  either  party  as  to  the 
court  shall  seem  meet,  and  in  case  of  conviction  shall  order  and  ad- 
judge the  ofifender  to  be  punished  according  to  the  conviction,  and  to 
pay  such  costs  as  shall  be  awarded,  and  shall,  if  necessary,  issue  process 
for  enforcing  such  judgment. 

By  sect.  6,  nothing  in  that  Act  contained  is  to  be  taken  to  repeal  or 
alter  the  1  "W.  &  M.  c.  18,  s.  18. 

The  1 W.  &  M.  St.  18,  s.  4,  exempts  a  dissenter  from  being  prosecuted 
in  the  ecclesiastical  court  by  reason  of  his  non- conforming  to  the  Church 
of  England,  but  extends  no  further,  and  there  is  nothing  in  any  other 
Acts  to  take  away  the  jurisdiction  of  the  ecclesiastical  court  in  suits 
■where  he  would  be  otherwise  liable  (except  as  to  persons  not  in  holy 
orders  or  brawling  under  the  23  &  24  Vict.  c.  32),  and  therefore  a  priest 
of  the  Church  of  England  in  holy  orders  who  took  upon  himself  to  read 
prayers,  preach,  administer  the  sacraments,  and  perform  ecclesiastical 
duties  according  to  the  rites  of  the  Church  of  England,  in  an  unconse- 
crated  chapel  or  building,  without  any  license  from  or  authority  of  the 
bishop  of  the  diocese,  and  in  spite  of  his  injunction,  is  liable  to  be  sued 
in  the  ecclesiastical  court  for  a  breach  of  discipline,  notwithstanding 
he  may  have  become  a  dissenter,  and  may  have  taken  the  oaths  and 
declaration  prescribed  by  the  52  Geo.  III.,  c.  155,  and  1  W.  &  M.  st.  18, 
and  the  chapel  may  have  been  duly  registered  and  certified  under  the 
52  Geo.  III.,  c.  165.     {Barnes  v.  Shore,  8  Q.  B.  648.) 

By  the  18th  section  of  the  1 W.  &  M.  c.  18,  it  is  provided, "  that  if  any 
person  at  any  time  do  and  shall,  willingly  and  of  purpose,  maliciously 
or  contemptuously  come  into  any  cathedral  or  parish  church,  chapel, 
or  other  congregation,  permitted  by  that  Act,  and  disquiet  or  disturb 
the  same,  or  misuse  any  preacher  or  teacher,  such  person  upon  proof 
thereof,  before  any  justice  of  the  peace,  by  two  or  more  sufficient  wit- 
nesses, shall  find  two  sureties  to  be  bound  by  recognizance  in  the  penal 
sum  of  fifty  pounds,  and  in  default  of  such  sureties  shall  be  committed 
to  prison,  there  to  remain  till  the  next  general  or  quarter  sessions,  and 
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upon  conviction  of  tte  said  offence  at  the  said  general  or  quarter  sessions, 
shall  suffer  the  pain  and  penalty  of  twenty  pounds,  to  the  use  of  the 
King's  and  Queen's  Majesties,  their  heirs  and  successors." 

The  Act  relates  to  dissenting  places  of  worship. 

By  stat.  1  W.  &  M.,  c.  18,  s.  7,  "  Tf  any  person  dissenting  from  the 
Church  of  England  as  aforesaid  shall  be  appointed  to  the  office  of  high 
constable,  petty  constable,  churchwarden,  overseer  of  the  poor,  or  any 
other  parochial  or  ward  office,  and  shall  scruple  to  take  upon  him  the 
office,  in  regard  of  the  oaths  or  otherwise,  he  may  execute  the  same  by 
a  sufficient  deputy,  that  shall  comply  with  the  laws  on  this  behalf: 
provided  that  the  deputy  be  allowed  and  approved  by  such  person,  and 
in  such  manner  as  such  officer  should  by  law  have  been  allowed  and 
approved." 

The  provisions  contained  in  the  Act  of  W.  &  M.,  and  in  the  9  & 
10  Will.  III.,  respecting  the  denial  of  the  Trinity,  are  repealed  by  the 
Stat.  53  Geo.  III.,  c.  160. 

It  seems  that  the  53  Geo.  III.  does  not  alter  the  common  law  with 
respect  to  impugning  the  doctrine  of  the  Trinity,  but  only  removes  the 
penalties  imposed  on  persons  denying  such  doctrines  by  9  &  10  Will.  III., 
c.  32,  and  extends  to  such  persons  the  benefits  conferred  on  all  other 
Protestant  dissenters  by  1  W.  &  M.,  sess.  1,  c.  18.  {R.  v.  Waddington, 
1  B.&O.  26.) 

In  the  case  of  Leids  v.  Hammond,  (2  £.  S  A.  206,)  where  a  turnpike 
Act  exempted  persons  from  toll  "  in  going  to  and  returning  from  their 
proper  parochial  church,  chapel,  or  other  place  of  religious  worship  on 
Sundays,"  it  was  held  that  the  word  "  parochial "  extended  over  the 
whole  clause;  and  therefore  that  a  dissenter  was  not  within  the  exemp- 
tion in  going  to  and  returning  from  his  proper  place  of  religious  worship, 
situate  out  of  the  parish  in  which  he  resided.  (And  see  "  Highways, 
TwwpiU"  Vol.  II.) 

The  9  Geo.  IV.,  c.  17,  repeals  in  part  the  Test  and  Corporation  Acts, 
and  substitutes  a  declaration  in  lieu  of  the  sacramental  test.  (See 
«  0-fice,"  Vol.  III.) 
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The  three  statutes,  viz.,  17  Car.  II.,  c.  2,  22  Car.  II.,  c.  1,  and  13  & 
14  Car.  II.,  c.  1,  relating  to  the  disabilities  of  dissenting  ministers  before 
the  Eevolution,  are  repealed  by  stat.  52  Geo.  III.,  c.  155,  s.  1. 

By  stat.  19  Geo.  III.,  c.  44,  s.  1,  every  person  dissenting  from  the 
Church  of  England,  in  holy  orders,  or  pretended  holy  orders,  or  pre- 
tending to  holy  orders,  being  a  preacher  or  teacher  of  any  congregation 
of  dissenting  Protestants,  who  shall  take  the  oaths  and  make  and 
subscribe  the  declaration  against  Popery  required  by  the  1  W.  d;  M. 
c.  18,  to  be  taken,  made,  and  subscribed  by  Protestant  dissenting  minisT 
ters,  and  shall  also  make  and  subscribe  the  declaration  in  the  words 
following,  viz.,  /,  A.  B.,  do  solemnly  declare,  in  the  presence  of  Almighty 
Ood,  that  I  am  a  Christian  and  a  Protestant,  and  as  such  that  I  believe 
that  the  Scriptures  of  the  Old  and  New  Testament,  as  commonly  received 
among  Protestant  Churches,  do  contain  the  revealed  will  of  Ood ;  and 
that  I  do  receive  the  same  as  the  rule  of  my  doctrine  and  practice;  shall 
be  entitled  to  all  the  benefits  of  the  said  Act  of  1  W.  &  M.  c.  18, 
and  10  Ann.  c.  2.  And  the  justices  at  the  sessions  where  any  Protes- 
tant dissenting  minister  shall  live,  are  required  to  tender  and  administer 
the  said  last-mentioned  declaration  to  such  minister,  upon  his  offering 
himself  to  make  and  subscribe  the  same,  and  thereof  to  keep  a  register ; 
for  the  registering  of  which  he  shall  pay  sixpence  to  the  officer  of  the 
court,  and  no  more ;  and  sixpence  for  a  certificate  thereof  signed  by 
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luch  officer.  But  now,  no  such  declaration  against  Popery  can  be  re- 
luired.  (10  Geo.  IV.,  c.  7,  s.  1.) 

_  By  Stat.  10  Ann.  e.  2,  s.  9,  any  preacher  or  teacher  of  any  congrega- 
;ion  of  dissenting  Protestants,  duly  qualified  according  to  the  Act  of 
W.  &  M.,  shall  be  allowed  to  officiate  in  any  congregation,  although 
;he  same  be  not  in  the  county  where  he  was  so  qualified,  provided  that 
;he  place  of  meeting  hath  been  duly  certified  and  registered  ;  and  such 
;eacher  or  preacher  shall,  if  required,  produce  a  certificate  of  his  having 
10  qualified  himself,  under  the  hand  of  the  clerk  of  the  peace  where  he 
ivas  qualified,  and  shall  also,  before  any  justice  of  such  county  or  place 
inhere  he  shall  so  officiate,  make  and  subscribe  such  declaration,  and 
;ake  such  oaths  as  aforesaid,  if  required. 

And  every  such  teacher  and  preacher,  that-  is  a  minister,  preacher, 
Dr  teacher  of  a  congregation,  having  taken  the  oaths  and  subscribed  as 
iforesaid,  shall  from  thenceforth  be  exempted  from  serving  on  any 
jury,  or  from  being  chosen  or  appointed  to  bear  the  office  of  church - 
(varden,  overseer  of  the  poor,  or  any  other  parochial  or  ward  office,  or 
)ther  offices,  in  any  hundred  of  any  shire,  city,  town,  parish,  division,  or 
svapentake,  by  stats.  1  W.  &  M.  c.  18,  s.  11,  and  19  Geo.  III.,  o.  44,  s.  1 ; 
md  from  serving  in  the  militia,  either  personally  or  by  substitute,  if 
lie  be  a  licensed  teacher  of  any  separate  congregation,  and  has  been 
licensed  twelve  months  previous  to  the  yearly  general  meeting  ap- 
pointed to  be  held  in  October,  (fee,  by  stats.  42  Geo.  III.,  c.  90,  and  43 
Geo.  III.,  c.  10 ;  and  from  serving  under  the  Army  of  Reserve  Act,  "  if 
he  be  a  licensed  teacher  of  any  separate  congregation  in  holy  orders,  or 
pretended  holy  orders,  and  not  carrying  on  any  other  trade,  or  exer- 
cising any  other  occupation  for  his  livelihood,  except  that  of  a  school- 
master," by  43  Geo.  III.,  c.  96,  s.  12. 

An^  other  Parochial  Office.] — Stat.  1  "W.  &  M.,  c.  18,  s.  11,  extends  to 
all  parish  offices,  whether  they  existed  at  that  time  or  were  created 
since  that  Act.  And  therefore  in  the  case  of  Kenward  v.  Knowles, 
{0.  P.  Will.  463,)  it  was  decided  that  a  baptist  preacher,  qualified  ac- 
cording to  that  Act,  was  exempted  from  serving  the  office  of  one  of  the 
collectors  of  the  rates  for  re-building  St.  Olave's  church  in  Southwark, 
under  stat.  10  Geo.  III.,  c.  18.  And  it  was  also  ruled  that  the  party  was 
equally  entitled  to  his  exemption,  though  he  was  engaged  in  trade. 

In  JR.  V.  The  Justices  of  Denbighshire,  14  East,  285,  (and  see  15  East, 
576,  589,)  a  motion  was  made  upon  stat.  1  W.  &  M.  c.  18,  s.  8,  (the 
Toleration  Act),  for  a  mandamus  to  the  justices  of  Denbigh,  at  their 
next  sessions,  to  admit  David  Lewis  to  take  the  oaths  and  make  and 
subscribe  the  declaration  required  under  that  statute.  The  motion  was 
made  upon  an  affidavit  of  David  Lewis,  in  which  he  described  himself 
as  "  a  Protestant  dissenter,"  who  "  preaches  to  several  congregations  of 
Protestant  dissenters  ;"  stating  the  circumstances  of  his  application  to 
the  justices  at  their  last  sessions,  and  of  his  tendering  himself  to  take 
the  oaths  and  make  and  subscribe  the  declaration  mentioned  in  the 
statute  ;  that  the  chairman  of  the  court  required  of  him  a  certificate 
of  his  having  a  separate  congregation,  and  that  upon  his  saying  he 
had  no  separate  congregation  the  sessions  refused  to  administer  the 
oath  to  him,  &c.  After  the  words  of  the  Toleration  Act  had  been 
stated.  Lord  Ellenhorough,  C.  J.,  inquired  whether  the  person  applying 
now  swore  to  the  fact  of  his  being  the  teacher  or  preacher  of  any  sepa- 
rate congregation  of  Protestant  dissenters  1  and  being  answered  in  the 
negative,  Bayley,  J.,  asked  if  he  were  not  the  teacher  or  preacher  of 
any  certain  congregation,  under  what  description  in  the  8th  clause  he 
brought  himself  ?  To  which  it  was  answered,  as  a  teacher  or  preacher 
of  several  congregations  of  Protestant  dissenters,  though  not  attached 
to  any  particular  separate  congregation  of  his  own.  Lord  Ellenhorough, 
0.  J. — "  The  chairman  of  the  sessions  might  have  been  wrong  in  asking 
this  person  for  a  certificate  of  his  having  a  separate  congregation ;  but 
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still,  to  entitle  himself  to  succeed  in  hia  application,  he  ought  to  show 
himself  to  be  the  acknowledged  teacher  or  preacher  of  some  particular 
congregation,  or  to  bring  himself  within  some  other  qualifying  descrip- 
tion in  the  Act,  in  order  to  be  entitled  to  the  exemption  which  he 
seeks."  Grose,  J.,  agreed.  Le  Blanc,  J. — "  If  the  party  be  in  holy 
orders,  or  pretend  to  holy  orders,  though  he  have  no  particular  congre- 
gation of  his  own,  he  would  come  within  the  8th  section;  but  if  he 
applied  merely  as  a  teacher  or  preacher,  not  pretending  to  holy  orders, 
he  must  state  himself  to  be  the  teacher  or  preacher  of  some  particular 
congregation  of  Protestant  dissenters  by  whom  he  is  recognized  in  that 
character."  Bayley,  J. — "  This  clause  of  the  Toleration  Act  meant  to 
relieve  persons  who  had  Protestant  dissenting  congregations  severally 
attached  to  them,  at  the  time  they  made  the  application  to  the  sessions, 
from  the  penalties  imposed  by  former  Acts,  for  ofiBciating  as  preachers 
to  such  congregations.''     Eule  refused. 

This  decision  occasioned  the  passing  of  the  following  Act. 

By  the  52  Geo.  III.,  c.  155,  intituled  "An  Act  to  repeal  certain  Acts 
and  amend  other  Acts  relating  to  Religious  Worship  and  Assemblies, 
and  Persons  Teaching  or  Preaching  therein,"  s.  3,  "  every  person  who 
shall  teach  or  preach  in  any  congregation  or  assembly  as  in  this  Act  afore- 
said (ante,  1401),  in  any  plaoe,  without  the  consent  of  the  occupier 
thereof,  shall  forfeit  for  every  such  oifenee  any  sum  not  exceeding 
thirty  pounds,  nor  less  than  forty  shillings,  at  the  discretion  of  the 
justices  who  shall  convict  for  such  offence." 

Sect.  4.  "That  from  and  after  the  passing  of  this  Act,  every  person 
who  shall  teach  ov  preach  at,  or  officiate  in,  or  shall  resort  to  any  con- 
gregation or  congregations,  assembly  or  assemblies,  for  religious  worship 
of  Protestants,  whose  place  of  meeting  shall  be  duly  certified  according 
to  the  provisions  of  this  Act,  or  any  other  Act  or  Acts  of  Parliament 
relating  to  the  certifying  and  registering  of  places  of  religious  worship, 
shall  be  exempt  from  all  such  pains  and  penalties  under  any  Act  or 
Acts  of  Parliament  relating  to  religious  worship,  as  any  person  who 
shall  have  taken  the  oaths  and  made  the  declaration  prescribed  by  or 
mentioned  in  an  Act  made  in  the  first  year  of  the  reign  of  King 
William  and  Queen  Mary,  intituled  'An  Act  for  exempting  their 
Majesties'  Protestant  subjects  dissenting  from  the  Church  of  England, 
from  the  penalties  of  certain  laws,'  or  any  Act  amending  the  said  Act, 
(see  tit.  "  Oaths,"  Vol.  III.),  is  by  law  exempt,  as  fully  and  effectually  as 
if  all  such  pains  and  penalties,  and  the  several  Acts  enforcing  the  same, 
were  recited  in  this  Act,  and  such  exemptions  as  aforesaid  were 
severally  and  separately  enacted  in  relation  thereto."  This  section  has 
the  effect  of  relieving  from  statutory  penalties,  but  does  not  prevent  the 
institution  of  a  suit  in  the  ecclesiastical  court  founded  on  the  comnion 
law.    {Barnes  V.  iS/iore,  8  Q.  B.  669.) 

Sect.  5.  Provided  that  "every  person  not  having  taken  the  oaths  and 
subscribed  the  declaration  hereinafter  specified,  who  shall  preach  or 
teach  at  any  place  of  religious  worship  certified  in  pursuance,  of  the 
directions  of  this  Act,  shall,  when  thereto  required  by  any  one  justice 
of  the  peace,  by  any  writing  under  his  hand  or  signed  by  him,  take 
and  make,  and  subscribe  in  the  presence  of  such  justice  of  the  peace, 
the  oaths  and  declarations  specified  and  contained  in  an  Act  passed, 
in  the  nineteenth  year  of  the  reign  of  his  Majesty  King  George  the 
Third,  intituled  'an  Act  for  the  further  relief  of  Protestant  Dissenting 
Ministers  and  Schoolmasters ;'  (see  "  Oaths,"  Vol.  III. ;)  and  no  such 
person  who,  upon  being  so  required  to  take  such  oaths  and  make  such 
declaration  as  aforesaid,  shall  refuse  to  attend  the  justice  requiring 
the  same,  or  to  take  and  make  and  subscribe  such  oaths  and  decla- 
ration as  aforesaid,  shall  be  thereafter  permitted  or  allowed  to  teach  or 
preach  in  any  such  congregation  or  assembly  for  religious  worship, 
until  he  shall  have  taken  such  oaths,  and  made  such  declai-ation  as 
aforesaid,  on  pain  of  foi'feiting,  for  every  time  he   shall  so  teach  or 
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jreach,  any  sum  not  exceeding  ten  pounds  nor  less  than  ten  shillings, 
it  the  discretion  of  the  justice  convicting  for  such  offence."  The 
ieclaration  against  Popery  cannot  now  be  required.  (10  Geo.  IV., 
3.  7,  s.  1.) 

Sect.  6.  "  No  person  shall  be  required  by  any  justice  of  the  peace  to 
go  to  any  greater  distance  than  five  miles  from  his  own  home,  or  from 
the  place  where  he  shall  be  residing  at  the  time  of  such  requisition,  for 
the  purpose  of  taking  such  oaths  as  aforesaid." 

Sect.  7.  "  It  shall  be  lawful  for  any  of  his  Majesty's  Protestant  sub- 
jects to  appear  before  any  one  justice  of  the  peace,  and  to  produce  to 
such  justice  of  the  peace  a  printed  or  written  copy  of  the  said  oaths 
and  declaration,  and  to  require  such  justice  to  administer  such  oaths 
and  to  tender  such  declaration  to  be  made,  taken,  and  subscribed  by 
such  person  ;  and  thereupon  it  shall  be  lawful  for  such  justice,  and  he 
is  hereby  authorized  and  required  to  administer  such  oaths,  and  to 
tender  such  declaration,  to  the  person  requiring  to  take  and  make 
and  subscribe  the  same  ;  and  such  person  shall,  take  and  make  and 
subscribe  such  oaths  and  declaration  in  the  presence  of  such  justice 
accordingly  ;  and  such  justice  shall  attest  the  same  to  be  sworn  before 
him,  and  shall  transmit  or  deliver  the  same  to  the  clerk  of  the  peace 
for  the  county,  n'ding,  division,  city,  town,  or  place  for  which  he  shall 
act  as  such  justice  of  the  peace,  before  or  at  the  next  general  or 
quarter  sessions  of  the  peace  for  such  county,  riding,  division,  city, 
town,  or  place." 

Sect.  8.  "  Every  justice  of  the  peace  before  whom  any  person  shall 
make  and  take  and  subscribe  such  oaths  and  declaration  as  aforesaid, 
shall  forthwith  give  to  the  person  having  taken,  made,  and  subscribed 
such  oaths  and  declaration,  a  certificate  thereof  under  the  hand  of 
such  justice,  in  the  form  following  :  that  is  to  say, 

/,  A .  B.,  one  of  her  Majesty's  justices  of  the  peace  for  the  county,  ["  riding,  di-; 
vision,  city,"  or  "town,"  or  "place,"  as  the  case  may  be,]  of  ,  do 

liereby  certify,  that  0.  D.,  of  8[C.  [describing  the  christian  and  surname  and 
place  of  abode  of  the  party],  did  this  day  appea/r  before  me,  and  did  mahe  and 
take  and  subscribe  the  several  oatlis  and  declarations  specified  in  an  A  ct  made  in 
the  fifty-second  year  of  the  reign  of  King  George  the  Third,  intituled,  [set  forth 
the  title  of  this  Act,  see  the  title  cwite].     Witness  my  hand,  this  day 

of  ,  one  thousand  eight  hundred  and 
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"  And  for  the  making  and  signing  of  which  certificate,  where  the  said 
oaths  and  declaration  are  taken  and  made  on  the  requisition  of  the 
party  taking  and  making  the  same,  such  justice  shall  be  entitled  to 
demand  and  have  a  fee  of  two  shillings  and  sixpence,  and  no  more  ; 
and  such  certificate  shall  be  conclusive  evidence  that  the  party  named 
therein  has  made  and  taken  the  oaths  and  subscribed  the  declaration 
in  manner  required  by  this  Act." 

Sect.  9.  "  Every  person  who  shall  teach  or  preach  in  any  such  con-  Exemption  from 
gregation  or  assembly,  or  congregations  or  assemblies  as  aforesaid,  who  civil  and  military 
shall  employ  himself  solely  in  the  duties  of  a  teacher  or  preacher,  and  "J^^^  ™* 
not  follow  or  engage  in  any  trade  or  business,  or  other  profession,  occu-     "  '^'' 
pation,   or  employment,  for  his  livelihood,  except  that  of  a  school- 
master, and  who  shall  produce  a  certificate  of  some  justice  of  the  peace, 
of  his  having  taken  and  made  and  subscribed  the  oaths  and  declaration 
aforesaid,  shall  be  exempt  from  the  civil  services  and  ofllces  specified 
in  the  said  recited  Act  passed  in  the  first  year  of  King  William  and 
Queen  Mary,  and  from  being  balloted  to  serve  and  from  serving  in  the 
militia  or  local  militia  of  any  county,  town,  parish,  or  place  in  any 
part  of  the  United  Kingdom." 

Sect.  10.  "  Every  person  who  shall  produce  any  false  or  untrue  cer-  penalty  on 
tificate  or  paper,  as  and  for  a  true  certificate  of  his  having  made  and  producing  a  fake 
taken  the  oaths  and  subscribed  the  declaration  by  this  Act  required,  ""''"cate. 
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This  Act  not  to 
affect  tKe 
Church. 


Nor  Quakers. 


2,  Dissenting  for  the  purpose  of  claiming  any  exemption  from  civil  or  military  duties 
"'   ■  '  as  aforesaid,  under  the  provisions  of  this  or  any  other  Act  or  Acts  of 

Parliament,  shall  forfeit  for  every  such  oflfence  the  sum  of  fifty 
pounds  ;  which  penalty  may  be  recovered  by  and  to  the  use  of  any 
person  who  will  sue  for  the  same  by  any  action  of  debt,  bill,  plaint,  or 
information  in  any  of  his  Majesty's  courts  of  record  at  Westminster, 
or  the  courts  of  great  sessions  in  Wales  (a),  or  the  courts  of  counties 
palatine  of  Chester,  Lancaster,  and  Durham,  (as  the  case  shaU  require,) 
wherein  no  essoin,  privilege,  protection,  or  wager  of  law,  or  more  than 
one  imparlance  shall  be  allowed." 

f-'  Sect.  13.  "Nothing  in  this  Act  contained  shall  affect  or  be  construed  to 
affect  the  celebration  of  divine  service  according  to  the  rites  and  cere- 
monies of  the  united  Church  of  England  and  Ireland,  by  ministers  of  the 
said  Church,  in  any  place  hitherto  used  for  such  purpose,  or  being  now 
or  hereafter  duly  consecrated  or  licensed  by  any  archbishop  or  bishop, 
or  other  person  lawfully  authorized  to  consecrate  or  license  the  same, 
or  to  affect  the  jurisdiction  of  the  archbishops  or  bishops,  or  other 
persons  exercising  lawful  authority  in  the  Church  of  the  United  King- 
dom over  the  said  Church,  according  to  the  rules  and  discipline  of  the 
same,  and  to  the  laws  and  statutes  of  the  realm  ;  but  such  jurisdiction 
shall  remain  and  continue  as  if  this  Act  had  not  passed." 

Sect.  14.  Provided  "  that  nothing  in  this  Act  contained  shall  extend 
or  be  construed  to  extend  to  the  people  usually  called  Quakers,  nor  to 
any  meetings  or  assemblies  for  religious  worship  held  or  convened  by 
such  persons  ;  or  in  any  manner  to  alter  or  repeal  or  affect  any  Act, 
other  than  and  except  the  Acts  passed  in  the  reign  of  King  Charles 
the  Second,  hereinafter  repealed,  relating  to  the  people  called  Quakers, 
or  relating  to  any  assemblies  or  meetings  for  religious  worship  held 
by  them." 

Sect.  15.  "  Every  person  guilty  of  any  offence,  for  which  any  pe- 
cuniary penalty  or  forfeiture  is  imposed  by  this  Act,  in  respect  of 
which  no  special  provision  is  made,  shall  and  may  be  convicted  thereof 
by  information  upon  the  oath  of  any  one  or  more  credible  witness  or 
witnesses  before  any  two  or  more  justices  of  the  peace  acting  in  and 
for  the  county,  riding,  city,  or  place  wherein  such  offence  shall  be 
committed  ;  and  that  all  and  every  the  pecuniary  penalties  or  forfei- 
tures which  shall  be  incurred  or  become  payable  for  any  offence  or 
offences  against  this  Act,  shall  and  may  be  levied  by  distress  under  the 
hand  and  seal,  or  hands  and  seals,  of  two  justices  of  the  peace  for  the 
county,  riding,  city,  or  place  in  which  any  such  offence  or  offences  was 
or  were  committed,  or  where  the  forfeitux-e  or  forfeitures  was  or  were 
incurred,  and  shall  when  levied  be  paid,  one  moiety  to  the  informer, 
and  the  other  moiety  to  the  poor  of  the  parish  in  which  the  offence 
was  committed  :  and  in  case  of  no  suf&cient  distress  whereby  to  levy 
the  penalties,  or  any  or  either  of  them  imposed  by  this  Act,  it  shall 
and  may  be  lawful  for  any  such  justices  respectively,  before  whom 
the  offender  or  offenders  shall  be  convicted,  to  commit  such  offender  to 
prison  for  such  time,  not  exceeding  three  months,  as  the  said  justices 
in  their  discretion  shall  think  fit." 

Sect.  16.  "  In  case  any  person  or  persons  who  shall  hereafter  be  con- 
victed of  any  of  the  offences  punishable  by  this  Act,  shall  conceive  him, 
her,  or  themselves  to  be  aggrieved  by  such  conviction,  then  and  in  every 
such  case  it  shall  and  may  be  lawful  for  such  person  or  persons  respec- 
tively, and  he,  she,  or  they  shall  or  may  appeal  to  the  general  or  quarter 
sessions  of  the  peace  holden  next  after  such  conviction  in  and  for  the 
county,  riding,  city,  or  place,  giving  unto  the  justices  before  whom 
such  conviction  shall  be  made,  notice  in  writing  within  eight  days 


How  conviction 
to  be  made  and 
levied. 


Appeal. 


(a)  The  Welsh  jurisdiction  is  abolished  by  1  Will.  IV.,  c.  76,  "  Wales," 
Vol.  V. 
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after  any  such  conviction  of  his,  her,  or  their  intention  to  prefer  such 
appeal ;  and  the  said  justices  in  their  said  general  or  quarter  sessions  shall 
and  may,  and  they  are  hereby  authorized  and  empowered  to  proceed 
to  the  hearing  and  determination  of  the  matter  of  such  appeal,  and  to 
make  such  order  therein,  and  to  award  such  costs  to  he  paid  by  and 
to  either  party,  not  exceeding  forty  shillings,  as  they  in  their  discretion 
shall  think  fit." 

Sect.  17.  "No  penalty  or  forfeiture  shall  be  recoverable  under  this 
Act,  unless  the  same  shall  be  sjied  for,  or  the  offence  in  respect  of  which 
the  same  is  imposed  is  prosecuted  before  the  justices  of  the  peace  or 
quarter  sessions,  within  six  months  after  the  offence  shall  have  been 
committed ;  and  no  person  who  shall  suffer  any  imprisonment  for  non- 
payment of  any  penalty  shall  thereafter  be  liable  to  the  pa3Tnent  of 
such  penalty  or  forfeiture." 

Sect.  18.  "  If  any  action  or  suit  shall  be  brought  or  commenced 
against  any  person  or  persons  for  anything  done  in  pursuance  of  this 
Act,  that  every  such  action  or  suit  shall  be  commenced  within  three 
months  next  after  the  fact  committed,  and  not  afterwards,  and  shall  be 
laid  and  brought  in  the  county  wherein  the  cause  or  alleged  cause  of 
action  shall  have  accrued,  and  not  elsewhere;  and  the  defendant  or 
defendants  in  such  action  or  suit  may  plead  the  general  issue,  and  give 
this  Act  and  the  special  matter  in  evidence  on  any  trial  to  be  had  there- 
upon, and  that  the  same  was  done  in  pursuance  and  by  authority  o( 
this  Act ;  and  if  it  shall  appear  so  to  be  done,  or  if  any  such  action  or 
suit  shall  be  brought  after  the  time  so  limited  for  bringing  the  same, 
or  shall  be  brought  in  any  other  county,  city,  or  place,  that  then  and  in 
such  case  the  jury  shall  find  for  such  defendant  or  defendants ;  and 
upon  such  verdict,  or  if  the  plaintiff  or  plaintiffs  shall  become  nonsuited, 
or  discontinue  his,  her,  or  their  action  or  actions,  or  if  a  vex'dict  shall 
pass  against  the  plaintiff  or  plaintiffs,  or  if,  upon  demurrer,  judgment 
shall  be  given  against  the  plaintiff  or  plaintiffs,  the  defendant  or 
defendants  shall  have  and  may  recover  treble  costs,  and  have  the  like 
remedy  for  the  same,  as  any  defendant  or  defendants  hath  or  have  for 
costs  of  suit  in  other  cases  by  law." 

The  goods  in  a  dissenting  chapel,  vested  in  trustees,  cannot  be  laid  as 
the  property  of  a  servant  who  had  the  custody  of  the  chapel,  and  of  the 
things  in  it,  to  clean  and  keep  in  order,  although  he  has  the  key  of  the 
chapel,  and  no  one  but  the  minister  has  another  key.  {B.  v.  Huichin- 
son,  B.  ds  B.  0.  C.  B.  412.) 

It  is  a  misdemeanour  to  dig  open  a  grave  and  carry  away  a  corpse 
therefrom  in  a  burial  ground  belonging  to  a  congregation  of  dissenters 
without  the  consent  of  the  trustees  having  the  legal  estate  therein,  or  of 
the  congregation.     {Beg.  v.  Sharpe,  1  D.S  B.  160.) 

The  management  of  the  affairs  of  a  dissenting  chapel  was  vested 
in  the  communicants.  The  congregation  being  dissatisfied  with  their 
minister  held  a  meeting,  at  which  they  resolved  that  he  should  be 
recommended  to  resign.  Neither  the  minister  nor  a  majority  of  the 
communicants  was  present  at  the  meeting,  but  the  resolution  was 
afterwards  signed  by  a  majority  of  them,  and  communicated  to  the 
minister  : — Held,  that  the  resolution  was  tantamount  to  a  dismissal, 
although  not  come  to  at  a  meeting  at  which  a  majority  of  the  commu- 
nicants was  present.    {Attorney- General  v.  Aked,  7  Sim.  321.) 
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{a)  The  5  &  6  Vict.  c.  97,  s.  3,  re- 
peals tMs  and  similar  clauses  in  all 
■public  Acts  ;  and  enacts,  that  instead 
of  such  treble  costs  the  parties  "shall 
receive  such  full  and- reasonable  in- 
demnity as  to  all  costs,  charges,  and 
expenses  incurred  in  and  about  any 

VOL.   I. 


action,  suit,  or  other  legal  prooeedin,'; 
as  shall  be  taxed  by  the  proper  officer 
in  that  behalf,  subject  to  be  reviewed 
in  like  manner  and  by  the  same  au- 
thority as  any  other  taxation  of  costs 
by  such  officer." 
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As  to  assaults  on  ministers  in  the  discharge  of  their  duties,  see 
24  &  25  Vict.  c.  100,  s.  36,  ante,  tit.  *'  Church  or  Chanel,'"  732,  733 ; 
and  as  to  breaking  and  entering  any  meeting  house,  &c.,  24  &  25  Vict. 
c.  96,  s.  50.    (See  tit.  "Larceny,"  Vol.  III.;  ''Sacrilege;'  Vol.  V.) 


13  &  14  Car.  II., 
c.  4. 

Schoolmasters  to 
couforai  to  the 
liturgy  of  the 
Church  of 
England, 


19  Geo.  III., 
C.44. 

To  take  the  oaths 
prescrihed  by  the 
Toleration  Act. 


Not  to  hold  the 
mastership  of 
any  college  or 
school  of  royal 
foundation. 


form  of  oaths. 


III.  BissenftuB  Scfioolmastets. 

By  the  13  &  14  Car.  II.,  o.  4,  every  schoolmaster  keeping  any  public 
or  private  school,  and  every  person  instructing  or  teaching  any  youth 
in  any  house  or  private  family  as  a  tutor  or  schoolmaster,  shall,  before 
his  admission,  subscribe  before  the  ordinary  the  declaration  of  con- 
formity to  the  liturgy  of  the  Church  of  England,  on  pain  of  being 
disabled  to  hold  the  said  school,  and  ipso  fado  deprived  of  the  same. 
And  every  such  school  shall  be  void,  as  if  such  person  so  failing  were 
naturally  dead.    (Sects.  8,  9.) 

But  by  stat.  19  Geo.  III.,  e.  44,  s.  2,  no  dissenting  minister,  nor  any 
other  Protestant  dissenting  from  the  Church  of  England  who  shall 
make  the  declaration  thereinbefore  mentioned,  shall  be  prosecuted  in 
any  court  whatsoever  for  teaching  and  instructing  youth  as  a  tutor  or 
schoolmaster.     (See  ante,  1404.) 

Sect.  3.  Provided,  that  this  shall  not  extend  to  the  enabling  of  any 
person  dissenting  from  the  Church  of  England  to  hold  the  mastership 
of  any  college  or  school  of  royal  foundation,  or  of  any  other  endowed 
college  or  school  for  the  education  of  youth,  unless  the  same  shall  have 
been  founded  since  the  first  year  of  King  William  and  Queen  Mary,  for 
the  immediate  use  and  benefit  of  Protestant  dissenters. 

The  forma  of  the  said  oaths  and  declaration  are  inserted  under  tit. 
«  Oaths,"  Vol.  III. 


(1.)  Certificate  of   County  of )      /.,  /.  P.,  Esquire,  one  of  her  Majesty's  justices  of  the  peace  for  the 

'""7h"^h*r''™  *'"'  '  *"*'*  """"'2/  of  ,  do  liereby  certify  that  G.  D.  of  ,  in 

Sice,  pm-suMt    «'««  «o™<y  of    ^  ,  did  this  day  appear  before  mc,  and  did  make,  and  take, 

to  52  Geo.  III.,      «"»  subscribe  the  several  oaths  and  declaration  contained  and  specified  in  an  Act 

c.  155  (a).  made  in  the  fifty-second  year  of  the  reign  of  King  George  the  Third,  intituled  "An 

Act  to  repeal  certain  AcU,  and  amend  other  Acts  relating  to  religious  tm-ship  and 

assemblies,  and  persons  teaching  or  preaching  therein."     Witness  my  hand,  this 

day  of  ,  in  the  year  J,  p. 


(S.)  Comimtment 
for  disturbing 


[Commencement  as  usual,  as  ante,  p.  11,  (Ko.  1.)]  on  the        day  of 
^■"-  ,  a,t  the  pa/rishof  in  the  said  county,  dM  wUUngly, 


fliSnrf  toins  "■'^of  pmpose,  maliciously  and  contemptuously  come  into  a  certain  congregatim 
divine  service  "/  Protestant  dissenters,  tlim  and  there  assembled  for  the  worship  of  Alm^hty  God, 
in  a  certain  meeting-house  there  situate,  tlien  and  long  before  certified,  registered 
and  recorded,  according  to  the  direction  of  tlie  statute  in  that  case  made  and  pro- 
vided, a/nd  did  then  and  there  itrilfully,  willingly,  amd  of  purpose,  maliciously  and 
contemptuously  disquiet  and  disturb  tlie  said  congregation,  the  doors  of  the  said 


(a)  The  Act  gives  this  form. 


meeting-house,  where  the  said  congregation  were  so  assembled,  not  being  then 
locked,  haired,  or  bolted.  These  are  therefore,  frc.  [as  ante,  p,  H  (No.  1.),  to 
the  end]. 
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(venue.)     THE  jurors  for  our  Lady  the  Queen  upon  their  oath  present   (3.)  Indictment 

that  A.  B.  and  0.  D.,  on  the  day  of  ,  in  the  year  of  our  Lord  ™"  disturbing 

,  at  the  parish  of  ,  in  the  county  aforesaid,  did,  during  the  ^^gafiou  on 

tirne  of  divine  worship,  unlaivfully,  wilfully,  maliciously,  and  contemptuously  statute  S2     ' 
disquiet  and  disturb  a  certain  congregation  of  Protestami  dissenters ,  from   the   Geo.  III., 
Church  of  England,  being  then  and  there  lawfully  assembled  for  the  purpose  of  o.  155  (o). 
religious  worship  in  a  certain  chapel  and  premises  situated  amd  being  in  the  parish 
aforesaid,  in  the  county  aforesaid,  the  said  chapel  being  then  and  there  duly  cer- 
tified and  registered  pursuant  to  the  statutes  in  such  case  made  and  provided,  im 
contempt  of  public  worship,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  tlmt   Second  count. 
the  said  A.  B.  and  O.  D,  afterwa/rds,  to  wit,  on  the  day  and  year  aforesaid, 
at  thc^  parish  aforesadd,  in  the  county  aforesaid,  did,  during  the  time  of  dinne 
worship,  unlawfully,  wUfuUy,   maliciously,    and  contemptuously   disquiet  and 
disturb  a  certain  other  congregation  of  Protestant  dissenters  from  the  Church 
of  England,  being  then  and  there  duly  and  lamfuMy  assembled,  for  the  purpose  of 
religious  loorship,  in  a  certain  meeting-house  and  prem/ises  situate  and  being  in 
the  parish  aforesaid,  in  the  county  aforesaid,  the  said  last-mentioned  meeting-house 
being  then  and  there  duly  certified  and  registered  pursuant  to  the  statutes  in  such 
case  made  and  provided,  in  contempt  of  public  worship,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  erovm  and  dignity. 


li00lEf« 


[2  &  3  Viot.  0.  47;  24  &  25  Vict.  c.  96  ;  28  &  29  Vict.  c.  60 ;  30  &  31  Vict. 

c.  134.] 

As  to  the  duty  on  dogs,  see  "  Excise,"  Vol.  II.    (30  &  31  Vict.  c.  5.) 

So  far  as  dogs  fall  under  the  consideration  of  the  game  laws,  and  as 
to  the  right  to  set  dog  spears,  see  tit.  "  Game,"  Vol.  II.  (24  &  25  Vict. 
c.  100,  s.  31  ;  Jordin  v.  Crump,  8  M.  S  W.  782.) 

As  to  dog-fights  and  cruelty  to  dogs  and  animals  in  general,  see  ante,  Dog-fights, 
tit.  "Animals." 

The  law  takes  notice  of  a  mastiff,  hound,  spaniel,  and  tumbler,  as 
valuable  things.     (Wrigki  v.  Bamseot,  1  Saund.  84.) 

With  respect  to  the  question  whether  dogs  are  personal  property,  see 
Ireland  v.  Biggins,  Cro.  Eliz.  125.  It  seems  clear  that  for  some  pur- 
poses they  are. 

Dogs  have  always  been  held  at  common  law  not  to  be  the  subject  of 
larceny ;  (see  4  Bla.  Com.  236  ;  Bobinson's  case,  Bell,  G.  C.  34 ;)  nor  are 
they  within  the  Act  24  &  25  Vict.  c.  96,  s.  88,  as  to  obtaining  chattels, 
&c.,  under  false  pretences.    {Robinson's  case,  ubi  supra.) 

By  24  &  25  Vict.  c.  96,  s.  18,  whoever  shall  steal  any  dog  may  be   SteaLng  dogs, 
summarily  convicted  before  two  justices,  and,  if  the  offence  be  committed 
after  a  previous  conviction  for  such  offence,  may  be  indicted  for  mis- 
demeanour.   (See  tit.  '^Larceny,"  Vol.  III.) 


Duty  on. 
Game  laws. 
Dog  spears. 


Cruelty  to. 

What  dogs  talien 
notice  of  as 
valuable. 


(a)  See  other  forms,  2  Chit.  C.  L. 
24,  et  seq.;  Archb.  C.  PI.  863,  11  ed. 


16.     See  R.  v.  Cheere,  i  B.  &  C.  902. 
z  X  X  X  2 
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Unlawful 
possession  of 
stolen  dogs. 


Taking  money  to 
restore  dogs. 


Mischievona 
doga. 


By  the  same  Act,  s,  19,  whoever  shall  have  the  unlawful  possession 
by  himself,  or  on  his  premises,  of  any  stolen  dog,  or  the  skin  of  any 
stolen  dog  knowingly,  is  liable  to  summary  conviction  before  two  jus- 
tices, and  fineable,  and  if  he  commit  that  offence  after  a  previous  convic- 
tion for  such  offence,  he  is  guilty  of  a  misdemeanour.  (See  tit. "  La/rceny" 
Vol.  III.) 

So  again,  by  the  same  Act,  s.  20,  whoever  shall  corruptly  take  any 
money  or  reward,  directly  or  indirectly,  under  pretence  of  aiding  any 
person  to  recover  possession  of  a  stolen  dog,  or  which  shall  be  in  the 
possession  of  a  person  other  than  the  owner,  shall  be  guilty  of  a  misde- 
meanour.   (See  tit.  "Larceny,"  Vol.  III.) 

Mischievous  dogs.'] — A  mastiff,  going  in  the  street  unmuzzled,  from 
the  ferocity  of  his  nature  being  dangerous  and  cause  of  terror  to 
his  Majesty's  subjects,  seemeth  to  be  a  common  nuisance,  and  conse- 
quently the  owner  may  be  indicted  for  suffering  him  to  go  at  large. 
(See  the  note  upon  this,  1  Buss,  on  Cr.  453,  ed.  4,  by  Greaves.) 

And  in  Smith  v.  Pelah,  (2  8tra.  1264,)  it  was  ruled,  that  if  any  dog 
has  once  bit  a  man,  and  the  owner  having  notice  thereof  keeps  the  dog, 
and  lets  him  go  about  or  lie  at  his  door,  an  action  will  lie  against  him 
at  the  suit  of  the  person  bit,  though  it  happened  by  his  treading  on  the 
dog's  toes  ;  for  it  was  occasioned  by  his  not  killing  the  dog  on  the  first 
notice,  and  the  safety  of  the  King's  subjects  ought  not  afterwards  to  be 
endangered.     (And  see  BlacJcman  v.  Simons,  3  Car.  tfe  P.  138.) 

If  a  man  knowingly  keeps  a  dog  accustomed  to  bite,  and  any  per- 
son coming  by  chance  in  his  way  be  bitten,  an  action  lies  against  the 
owner,  though  he  had  no  malice  agaiast  the  particular  individual.  {Per 
Lord  Ellenhorough,  C.  J.,  in  the  case  of  Townsend  v.  Wathen,  9  East, 
280.) 

The  harbouring  a  dog  about  one's  premises,  or  allowing  him  to  be  or 
resort  there,  is  a  sufficient  keeping  of  the  dog  to  support  this  form  of 
action.     {Per  Lord  Tenterden,  M'Kone  v.  Wood,  5  G.S  P.  2.) 

Where  the  defendant's  dog  was  reported  to  be  mad,  and  the  defen- 
dant tied  him  up,  but  he  broke  loose,  and  bit  the  plaintiff's  child, 
who  died  of  hydrophobia  ;  it  was  held  that  the  defendant  was  liable  in 
damages  to  the  amount  of  the  apothecary's  bill  for  attending  the  child  ; 
and  Lord  Kenyan,  to  prove  the  scienter,  admitted  evidence  of  reports 
in  the  neighbourhood  that  the  dog  had  been  bitten  by  a  mad  dog. 
(Jones  V.  Perry,  2  Esp.  482  ;  differently  reported,  Peake's  Evid.  5th 
ed.  292.)  The  defendant  was  bound  to  destroy  or  effectually  secure 
the  dog. 

And  in  Blackmail  v.  Simons,  (3  C.  &  P.  138,)  it  seems  to  have  been 
considered  that  in  general  the  owner  of  a  vicious  animal,  after  notice 
of  its  having  done  an  injury,  is  bound  to  secure  it  at  all  events,  and  is 
liable  in  damages  to  a  party  subsequently  injured,  if  the  mode  he  has 
adopted  to  secure  it  becomes  ineffectual.  (See  May  v.  Burdett,  9  Q.  B. 
110.) 

But  if  a  dog  accustomed  to  bite  be  let  loose  at  night  for  the  protec- 
tion of  the  defendant's  yard,  and  the  injury  arise  from  the  plaintiff's  in- 
cautiously going  into  the- yard,  after  it  has  been  shut  up,  no  action  will 
lie.    {Brock  v.  Copeland,  1  Esp.  203.) 

And  in  a  late  case  at  Nisi  Prius,  it  was  considered  that  a  person  can- 
not recover  damages  for  an  injury  received  from  the  bite  of  a  dog  placed 
in  a  yard  for  the  protection  of  outhouses,  unless  he  had  such  reasonable 
and  justifiable  cause  for  being  ia  the  place  where  the  dog  was  as  might 
be  pleaded  in  answer  to  an  action  of  trespass ;  and  if  he  had  such  cause, 
the  circumstance  of  there  being  a  notice  on  a  board,  in  large  letters, 
warning  persons  to  beware  of  the  dog,  will  not  be  an  answer  to  an 
action  by  him  for  the  injury,  if  it  appear  that  he  was  not  able  to  read. 
{Sarch  V.  Blackburn,  4  C.  &  P.  297.) 

If  no  suspicion  be  thrown  upon  the  plaintiff  by  the  defendant  in- 


mch  a  case,  it  may  be  taken  he  had  such  cause,  provided  the  dog  is  put 
in  a  place  forming  part  of  another  entrance  to  the  house  of  the  defen- 
iant,  although  there  may  be  other  entrances  of  a  more  public  description 
by  which  the  plaintiff  might  have  proceeded.    (Sarah  v.  Blaohbwn,  4 

In  the  same  case,  TindaZ,  C.  J.,  said,  "  I  think  a  man  has  no  right  to 
olace  a  dog  so  near  the  door  of  his  house  that  any  person  coming  to  ask 
ior  money  or  on  other  business,  might  be  bitten ;  and  so  with  respect  to 

1  footpath,  though  it  be  a  private  one,  a  man  has  no  right  to  put  a  dog 
with  such  a  length  of  chain  and  so  near  that  path  that  he  could  bite  a 
person  going  along  it."     (See  also  Townsend  v.  Wathen,  9  East,  277.) 

Where  the  allegation  in  the  declaration  was  that  the  dog  was  accus- 
tomed to  bite  mankind,  and  that  the  defendant  knew  it,  it  was  held  by 
Abbott,  C.  J.,  that  proof  that  the  defendant  had  warned  a  person  to 
beware  of  the  dog  lest  he  should  be  bitten,  was  evidence  to  go  to  the 
jury  in  support  of  the  allegation.  {Judge  v.  Cox,  1  Stark,  285 ;  and  see 
\  B.  &  Aid.  623.)  Though  where  it  was  alleged  that  the  defendant 
knew  that  the  dog  was  accustomed  to  bite  sheep,  the  Court  of  King's 
Bench  held  that  proof  that  the  dog  had  jumped  at  a  man  and  chased 
sheep,  was.  not  evidence  to  support  the  allegation.  {Hartley  v.  Harri- 
man,  I  B.  &:  Aid.  620  ;  2  Stark  214.)  See  now  as  to  injuries  to  cattle 
or  sheep  by  dogs,  28  &  29  Vict.  c.  60,  infra. 

So,  in  an  action  for  keeping  a  dog  which  bit  the  plaintiff,  proof  that 
the  dog  was  of  a  fierce  and  savage  disposition,  and  generally  tied  up  by 
the  defendant,  and  that  defendant  promised  to  make  plaintiff  a  pecuniary 
recompense  after  the  latter  had  been  bit  by  the  dog,  was  not  considered 
sufficient.     (Beci:  and  Wife  v.  Dyson,,4:  Camp.  198.) 

In  order  to  maintain  an  action  for  biting  by  the  defendant's  dog,  it 
must  be  proved  also  that  he  knew  his  dog  to  be  used  to  bite ;  but  one 
instance  is  sufficient  in  that  case.     {Anon.,  12  Mod.  555 ;  iJ.  v.  Huggins, 

2  Ld.  Raym.  1583 ;  May  v.  Burdett,  9  Q.  B.  110.) 

If  a  man  has  a  dog  that  hills  sheep,  this  is  not  a  public  nuisance,  but 
the  owner  of  the  dog  is  liable  to  an  action.  {Anon.,  Dyer,  25;  Het.  171 ; 
Pleeming  v.  Orr,  2  Macq.  S.  L.  C.  14.) 

Before  the  28  &  29  Vict.  c.  60,  it  was  necessary  to  show  that  the  owner 
of  a  dog  knew  of  its  previous  propensity  in  order  to  make  him  liable 
for  injuries  inflicted  by  it,  but  if  a  man  kept  a  dog  accustomed  to  bite 
Aeep,  and  he  knew  it,  and  notwithstanding  he  kept  the  dog  still,  and 
afterwards  the  dog  bit  a  /iorae,  this  was  actionable,  although  he  had  been 
known  before  to  bite  sheep  only  ;  because  the  owner,  after  notice  of  the 
first  mischief,  ought  to  have  destroyed  or  hindered  him  from  doing  any 
more  hurt.  {Jenkins  y.  Turner,  1  Ld.  Raym.  110;  Salk.  662;  Bvll, 
N.  P.  77.) 

By  28  &  29  Vict.  c.  60,  s.  1,  it  is  enacted,  that  "  The  owner  of  every 
dog  shall  be  liable  in  damages  for  injury  done  to  any  cattle  or  sheep  by 
his  dog.  And  it  shall  not  be  necessary  for  the  party  seeking  such 
damages  to  show  a  previous  mischievous  propensity  in  such  dog,  or  the 
owner's  knowledge  of  such  previous  propensity,  or  that  the  injury  was 
attributable  to  neglect  on  the  part  of  such  owner." 

Such  damages  shall  be  recoverable  in  any  court  of  competent  jurisdic- 
tion by  the  owner  of  such  cattle  or  sheep  killed  or  injured.  Where  the 
damages  claimed  shall  not  exceed  five  pounds,  the  same  shall  be 
recoverable  in  a  summary  way  before  any  justice  or  justices  sitting  in 
petty  sessions  under  the  provisions  of  11  &  12  Vict.  c.  43. 

By  28  &  29  Vict.  c.  60,  s.  2, "  The  occupier  of  any  house  or  premises  where 
any  dog  was  kept  or  permitted  to  live  or  remain  at  the  time  of  such  injury 
shall  be  deemed  to  be  the  owner  of  such  dog,  and  shall  be  liable  as  such, 
unless  the  said  occupier  can  prove  that  he  was  not  the  owner  of  such 
dog  at  the  time  the  injury  complained  of  was  committed,  and  that  such 
dog  was  kept  or  permitted  to  live  or  remain  in  the  said  house  or 
premises  without  his  sanction  or  knowledge :  provided  always,  that  where 
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Keeping  noisy 
dogs. 


Dogs  straying. 
Trover. 


Towns  Police 
Clauses  Act. 


there  are  more  occupiers  than  one  in  any  house  or  premises  let  in 
-  separate  apartments  or  lodgings,  or  otherwise,  the  owner  of  that  parti- 
cular part  of  the  premises  in  which  such  dog  shall  have  been  kept  or 
permitted  to  live  or  remain  at  the  time  of  such  injury  shall  be  deemed 
to  be  the  owner  of  such  dog."  (This  Act  extends  to  England  and 
"Wales.) 

The  26  &  27  Vict.  c.  100,  is  a  similar  enactment,  and  applies  to 
Scotland  ;  and  the  25  and  26  Vict.  c.  59,  is  also  similar,  but  confined 
to  England  to  sheep,  and  applies  to  Ireland. 

Noisy  dogs.] — Generally  speaking,  an  action  will  not  lie  for  such 
things  as  merely  abridge  the  gratification  of  the  plaintiff  in  the  enjoy- 
ment of  his  property ;  and  where  the  plaintiff  brought  his  action 
against  the  defendant  for  keeping  his  dogs  so  near  the  plaintiff's  house 
that  his  family  were  prevented  from  sleeping  during  the  night,  and 
were  much  disturbed  during  the  day,  and  the  jury  found  a  verdict  for  the 
defendant,  though  no  evidence  was  given  by  him,  the  court  refused  to 
grant  a  new  trial.  {Street  v.  Tugwell,  Selw.  i\'^  P.  1131,  ed.  12,  by  Fower, 
sed  quce;  see  "Nuisance,"  Vol.  III.) 

Bogs  straying."] — An  action  of  trover  was  brought  for  a  pointing  dog. 
The  plaintiff  proved  the  dog  to  be  his  property,  and  that  it  was  found 
at  the  defendant's  house  twelve  months  after  it  was  lost.  The  defen- 
dant said  the  dog  strayed  there  casually,  and  demanded  twenty 
shillings  for  twenty  weeks'  keeping  before  he  would  deliver  up  the 
dog.  A  verdict  was  given  for  the  plaintiff,  subject  to  the  opinion  of  the 
court  whether  this  refusal  amounted  to  a  conversion  of  the  dog.  But 
the  counsel  for  the  defendant  declined  arguing  the  question  ;  and  the 
plaintiff  had  judgment.     (Binsteadv.  Suck,  2  W.  Bla.  Rep.  1117.) 

By  10  &  11  Vict.  c.  89,  s.  28,  (Towns  Police  Clauses  Act,)  "Every 
person  who  in  any  street,  to  the  obstruction,  annoyance,  or  danger  of 
the  residents  or  passengers,  commits  any  of  the  following  offences,  shaU 
be  liable  to  a  penalty  not  exceeding  forty  shillings  for  each  offence,  or, 
in  the  discretion  of  the  justice  before  whom  he  is  convicted,  may  be 
committed  to  prison,  there  to  remain  for  a  period  not  exceeding  four- 
teen days,  and  any  constable  or  other  officer  appointed  by  virtue  of 
this  or  the  special  Act  shall  take  into  custody,  without  warrant,  and 
forthwith  convey  before  a  justice  any  person  who  shall,  within  his  view, 
commit  any  such  offence  :  (that  is  to  say,) 

"  Every  person  who  suffers  to  be  at  large  any  unmuzzled  ferocious 
dog,  or  sets  on  or  urges  any  dog  or  other  animal  to  attack,  worry, 
or  put  in  fear,  any  person  or  animal : 
"Every  owner  of  any  dog  who  suffers  such  dog  to  go  at  large,  knowing 
or  having  reasonable  grounds  for  believing  it  to  be  in  a  rabid  state, 
or  to  have  been  bitten  by  any  dog  or  other  animal  in  a  rabid  state: 
"Every  person  who,  after  public  notice  given  by  any  justice  directing 
dogs  to  be  confined  on  account  of  suspicion  of  canine  madness, 
suffers  any  dog  to  be  at  large  during  the  time  specified  in  each 
notice." 


Dog-cai'ts 
prohibited  in  the 
metropolitan 
police  district. 


frohibitiou 
extended  to  any 
part  of  the  United 
Kingdom. 


Bog-carts.]— The  2  &  3  Vict.  c.  47,  s.  56,  (The  Metropolitan  Police 
Act,)  enacts,  that  after  the  1st  day  of  January,  1840,  every  person  who 
within  the  metropolitan  police  district  shall  use  any  dog  for  the  pur- 
pose of  drawing,  or  helping  to  draw,  any  cart,  carriage,  truck,  or  bar- 
row, shall  be  liable  to  a  penalty  of  not  more  than  forty  shillings  for  the 
first  offence,  and  not  more  than  five  pounds  for  the  second  and  any 
following  offence. 

This  Act  is  now  extended  to  all  parts  of  the  United  Kingdom 
by  17  &  18  Vict.  c.  60,  s.  2,  which  enacts  "That  any  person  who  shall 
on  any  public  highway  in  any  part  of  the  United  Kingdom  use  any 
dog  for  the  purpose  of  drawing  or  helping  to  draw  any  cart,  carriage, 
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truck,  or  barrow,  shall  forfeit  and  pay  a  penalty  not  exceeding  forty         Bogs. 

shillings  for  the  first  offence,  and  not  exceeding  five  pounds  for  the  

second  and  every  subsequent  offence,"  such  penalties  to  be  recovered  in 
like  manner  as  is  provided  for  the  recovery  of  penalties  under  the  Act 
of  12  &  13  Vict.  c.  92. 

Mad  c?05'6i.}— And  by  the  2  <fe  3  Vict,  c  47,  s.  61,  "  it  shall  be  lawful  for  Mad  dogs. 
any  constable  belonging  to  the '  metropolitan  police  force  to  destroy 
any  dog  or  other  animal  reasonably  suspected  to  be  in  a  rabid  state, 
or  which  has  been  bitten  by  any  dog  or  animal  reasonably  suspected 
to  be  in  a  rabid  state ;  and  the  owner  of  any  such  dog  or  animal 
who  shall  permit  the  same  to  go  at  large  after  having  information  or 
reasonable  ground  for  believing  it  to  be  in  a  rabid  state,  or  to  have 
been  bitten  by  any  dog  or  other  animal  in  a  rabid  state,  shall  be  liable 
to  a  penalty  (of)  not  more  than  five  pounds." 

Bogs  attending  carts  on  turnpike  roads.] — By  the  4  Geo.  IV.,  c.  94,  Dogs  attending 
s.  76,  these  must  be  fastened  to  the  cart,  under  a  penalty  not  exceeding  rolda.™  '""'""'^ 
twenty  shillings.    (See  "  Highway/,"  "  Turnpike,"  Vol.  II.) 

Bogs'  collars.] — A  remark  has  been  made  by  Sir  John  Fielding,  in  Dogs'  collars, 
his  "  Observations  on  the  Penal  Laws,"  which  ought  to  be  repeated 
here.  Tie  "i-ecommends  it  to  all  persons  to  put  brass  or  steel  collars 
on  their  dogs'  necks,  with  the  name  and  place  of  abode  of  their  owners, 
and  to  fasten  them  with  a  padlock  ;  for  the  stealing  such  collars  being 
felony,  it  will  facilitate  the  punishing  of  the  offender ;  and  the  dog, 
when  found,  is  recoverable  by  action." 

Bogs  found  in  the  Metropolis.]— "By  30  &  31  Vict.  c.  134  (the  Metro-  Dogs  found  in 
politan  Street  Traflac  Act,  1867),  s.  18,  the  police  may  take  possession  the  metropolis, 
of  any  dog  found  in  any  sti-eet  within  the  metropolis  and  not  under 
the  control  of  any  person,  and  may  detain  such  dog  until  the  owner 
has  claimed  the  same  and  paid  all  expenses  incurred  by  reason  of  such 
detention. 

The  commissioner  of  police,  if  he  see  fit,  may  issue  a  notice  requiring 
any  dog  while  in  the  streets  and  not  led  by  some  person,  to  be  muzzled 
in  such  a  manner  as  will  admit  of  the  animal  breathing  and  drinking 
without  obstruction  ;  and  the  police  may  take  possession  of  any  dog 
found  loose  in  the  streets  without  such  muzzle  during  the  currency  of 
such  order,  and  may  detain  such  dog  until  the  owner  has  claimed  it, 
has  provided  a  proper  muzzle,  and  has  paid  all  expenses  connected  with 
such  detention. 

Where  any  dog  taken  possession  of  by  the  police  wears  a  collar  with 
the  address  of  the  person  inscribed  thereon,  a  letter  stating  the  fact  of 
such  dog  having  been  taken  possession  of  shall  be  sent  by  post  to  the 
address  inscribed  on  the  collar. 

The  commissioner  of  police  may  cause  any  dog  which  has  remained 
in  the  possession  of  the  police  for  three  clear  days  without  the  owner 
claiming  the  same,  and  pajdng  all  expenses  incurred  by  its  detention, 
to  be  sold  or  destroyed ;  any  monies  arising  from  the  sale  of  any  dogs 
in  pursuance  of  this  section  shall  be  applied  in  the  manner  in  which 
penalties  under  this  Act  are  applicable. 

When,  upon  complaint  that  any  dog  has  bitten  or  attempted  to  bite 
any  person  within  the  metropolis,  it  appears  to  the  magistrate  having 
cognizance  of  such  complaint  that  such  dog  ought  to  be  destroyed,  the 
magistrate  may  direct  the  dog  to  be  destroyed,  and  any  police  con- 
stable may  destroy  the  same  accordingly  ;  and  all  dogs  detained  by  the 
police  under  this  section  shall  be  properly  fed  and  maintained. 
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Dogs. 


Indictment  for 
keeping  a  mastiff 
unmuzzled. 


(venue)  THE  jurors  for  our  Lady  the  Queen  upon  iheir  oath  present,  that 

C.  D.,  late  of  the  parish  of  in  the  cotmty  of  ,  labourer,  on 

the  day  of  ,  in  the  yexvr  of  the  reign  of  our  Lad/y 

the  now  Queen  Victoria,  and  on  divers  other  days  amd  times  between  that  day  and 
the  day  of  the  talcing  of  this  inquisition,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  near  unto  the  King's  convnwn  highway,  there  unloMfuV/y  did  Tceep,  and 
still  doth  keep,  a  certain  la/rge  dog  of  a  fierce  and  fwiaus  nature  ;  and  the  said 
dog,  on  the  day  and  year  aforesaid,  and  on  the  said  other  days  and  times  at  the 
parish  aforesaid,  in  the  county  aforesaid,  near  unto  the  said  highway,  there  am- 
lawfuUy  did  permit  and  suffer,  and  still  doth  permit  and  suffer,  to  go  unmuzzled 
amd  at  la/rge  ;  by  reason  whereof  the  liege  subjects  of  ov/r  said  Lady  the  Queen,  on 
the  day  amd  year  afm-esaid,  and  on  the  said  otJier  days  and  tknes,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  could  not  nor  can  they  now  go,  return,  pass,  and 
W)ou/r  in  and  through  the  said  highway  there,  inthout  great  danger  and  hazard  of 
being  bit,  maimed,  and  torn  by  the  said  dog,  and  losing  their  lives,  to  the  great 
damage,  terror,  and  common  n/uisance  of  aJl  the  liege  subjects  of  our  said  Lady  the 
Queen,  in,  by,  and  through  the  said  highway  there  going,  returning,  passing,  re- 
passing, and  labouring,  to  the  evil  example  of  all  others,  and  against  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity.  (See  a  form,  "  Nuisance,"  Vol.  III., 
and  the  note  in  1  Russ.  on  Or.  by  Qreaves,  453,  ed.  4.) 


[24  &  25  Vict.  0.  133.] 
I.  Commissions  of  Sewers,  IHI . 

1.  Assignment  of  new  limits,  ml. 

2.  General  powers  of  Commissioners,  1418. 

3.  Liabilities  hy  reason  of  tenure,  1421. 

4.  Bating  Powers,  1422. 

5.  Legal  Proceedings,  1423. 

II.  Elective  Drainage  Districts,  1426. 
Drainage  Boards,  1426. 
III.   'Power  of  Private  Owners  to  xorocure  Outfalls,  1428. 


Drainage  of  laud 
for  agricultui-al 
purposea. 

Act  to  apply  to 
England  only. 


Definition  of 
terms. 


JjY  the  24  &  25  Vict.  c.  133,  (An  Act  to  amend  the  Law  relating  to 
the  Drainage  of  Land  for  Agricultural  Purposes,)  it  is  recited  that  it 
is  expedient  to  amend  the  law  relating  to  the  drainage  of  the  land 
for  agricultural  purposes  :  and  it  is  enacted  by  sect.  2,  "  This  Act,  in 
so  far  as  the  same  relates  to  commissions  of  sewers,  shall  include  any 
commission  of  sewers  granted  by  her  Majesty,  and  for  the  time  being 
in  force,  whether  such  commission  is  or  is  not  granted  in  pursuance  of 
this  Act,  or  has  or  has  not  been  granted  previously  to  this  Act,  and, 
in  so  far  as  the  same  relates  to  commissioners  of  sewers,  shall  include 
commissioners  acting  under  any  such  commission  as  aforesaid,  but  it 
shall  not  extend  to  Scotland  or  Ireland,  or  to  any  part  of  the  metropolis 
as  defined  by  the  Act  passed  in  the  session  holden  in  the  eighteenth 
and  nineteenth  years  of  the  reign  of  her  present  Majesty,  chapter  one 
hundred  and  twenty,  intituled  '  An  Act  for  the  better  Local  Manage- 
ment .of  the  Metropolis.'  " 

Sect.  3.  "'Watercourse'  shall  include  all  rivers,  streams,  drains, 
sewers,  and  passages  through  which  water  flows : 

" '  Person  shall  include  any  body  of  persons,  corporate  or  unincor- 
porate,  unless  there  is  something  in  the  context  inconsistent  therewith : 
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"  '  Owner,'  as  used  throughout  this  Act,  except  where  it  is  other- 
wise defined  in  the  provisions  relating  to  rating,  shall  have  the  same 
meaning  as  it  has  in  '  the  Lands  Clauses  Consolidation  Act,  1845.' " 
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misdons  of 


I.  (ilommigstons  of  Setoets. 

(r.)  Assignment  of  New  Limits. 

By  24  &  25  Vict.  c.  133,  s.  4,  "  It  shall  be  lawful  for  her  Majesty, 
upon  the  recommendation  of  the  inclosure  commissioners,  to  be  ob- 
tained on  such  application  and  subject  to  such  conditions  as  are  here- 
inafter mentioned,  to  direct  commissions  of  sewers  into  all  parts  of 
England,  inland  as  well  as  maritime,  and  to  assign  as  the  limits  for 
the  jurisdiction  of  such  .commissions  any  areas  that  may  be  thought 
most  expedient,  having  regard  to  the  levels  and  other  facilities  for 
drainage  within  such  areas,  with  power  for  her  Majesty  to  include 
within  the  limits  of  any  commission  of  sewers  any  area  to  which  a 
commission  of  sewers  may  not  hitherto  have  been  assigned,  or  any 
area  either  wholly  or  partially  within  the  limits  of  an  existing 
commission  of  sewers  ;  subject  to  this  proviso,  that  no  alteration 
shall  be  made  affecting  the  jurisdiction  of  any  commissioners  of 
sewers  without  the  consent  of  a  special  meeting  of  such  commis- 
sioners." 

By  sect.  5,  paragraph  3,  "  Upon  the  receipt  of  such  petition  (i  e.,  the 
petition  of  proprietors  to  inclosure  commissioners),  the  inclosure  com- 
missioners may,  if  they  think  fit,  send  an  inspector  to  the  place,  for 
the  purpose  of  making  inquiries  as  to  the  genuineness  of  the  petition, 
and  as  to  the  propriety  of  the  proposed  boundaries,  and  as  to  the 
number  of  proprietors  assenting  to  or  dissenting  from  the  prayer  of  the 
petition." 

By  sect.  5,  paragraph  4,  "  Before  commencing  such  inquiry  the  in- 
spector shall  give  such  notice  as  the  inclosure  commissioners  direct  of 
his  intention  to  make  the  same,  and  of  a  time  and  place  at  which  he 
will  be  prepared  to  hear  all  proprietors  desirous  of  being  heard  before 
him  on  the  subject  of  such  inquiry,  and  of  a  further  time,  being  not 
less  than  fourteen  days,  within  which  all  proprietors  intending  to  dis- 
sent from  the  prayer  of  the  petition  must  express  such  dissent." 

By  sect.  6,  a  definition  is  given  of  the  respective  persons  who  shall  be 
deemed  to  be  proprietors  for  the  purposes  of  this  Act. 

Sect.  11.  "  Any  inspector  sent  by  the  inclosure  commissioners  in 
pursuance  of  this  Act  may,  by  summons  under  his  hand,  require  to 
appear  before  him  any  persons  whomsoever,  and  examine  them  upon 
oath  or  otherwise  touching  any  matter  relating  to  the  purposes  of  the 
inquiry,  and  he  may  by  any  such  summons  require  any  parochial  officer, 
or  any  officer  of  or  acting  under  any  corporation,  guardians,  or  directors 
of  the  poor,  and  any  commissioner,  trustee,  officer,  or  person  acting 
under  any  local  Act  of  Parliament  in  force  within  the  district  to  which 
any  such  Inquiry  may  relate,  to  produce  before  him  any  surveys,  plans, 
sections,  rate  books,  or  other  like  documents  which  may  by  reason  of 
their  office  be  in  their  custody  or  control,  touching  any  matter  relating 
to  the  purposes  of  such  inquiry ;  and  such,  inspector  may  examine,  in- 
spect, or  take  copies  of  any  such  books,  surveys,  plans,  sections,  and 
documents,  or  any  of  them,  or  part  thereof ;  and  whosoever  wilfully 
disobeys  any  such  summons,  or  prevents  any  such  inspector  from  exa- 
mining, inspecting,  or  taking  copies  as  last  aforesaid,  or  refuses  to 
answer  any  question  put  to  him  by  such  inspector,  for  the  purposes  of 
the  said  inquiry,  shall  be  liable  to  a  penalty  not  exceeding  five  pounds, 
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to  be  recovered  in  a  sumnlary  manner  ;  but  no  person  shall  be  required 
to  attend  in  obedience  to  any  summons  unless  the  reasonable  charges 
of  his  attendance  have  been  paid  or  tendered  to  him." 

Sect.  12.  "  All  costs,  charges,  and  expenses  incurred  by  the  peti- 
tioners or  the  inclosure  commissioners  in  obtaining  the  issue  of  a  com- 
mission of  sewers  in  pursuance  of  this  Act  shall  be  a  charge  on  the  rates 
leviable  by  the  commissioners  of  sewers  acting  under  such  commission, 
but  if  no  commission  is  issued  all  such  costs,  charges,  and  expenses  as 
aforesaid  shall  be  defrayed  by  the  petitioners." 

Sect.  13.  "  The  issue  of  a  commission  of  sewers  for  any  area  shall  be 
conclusive  evidence  that  all  the  requirements  of  this  Act  in  respect  of 
the  issue  of  such  commission  have  been  complied  with." 


Declaration  of 
powers  of 
commissioners. 


Kestrictions  as  to 
obstractions. 


(2.)  Genbeal  Powers  ov  Commissioners. 

By  the  24  &  25  Yict.  c.  133,  s.  16,  "  The  powers  of  commissioners  of 
sewers  acting  within  their  jurisdiction  shall  extend  to 'the  following 
acts : — 

(1 .)  "  To  cleansing,  repairing,  or  otherwise  maintaining  in  a  due  state 
of  efficiency  any  existing  watercourse  or  outfall  for  water,  or  any 
existing  wall  or  other  defence  against  water,  hereinafter  referred 
to  under  the  expression  '  Maintenance  of  existing  "Works  :' 

(2.)  "  To  deepening,  widening,  straightening,  or  otherwise  improving 
any  existing  watercourse  or  outfall  for  water,  or  removing  mill 
dams,  weirs,  or  other  obstructions  to  watercourses  or  outfalls  for 
water,  or  raising,  widening,  or  otherwise  altering  any  existing  wall 
or  other  defence  against  water,  hereinafter  referred  to  imder  the 
expression  '  Improvement  of  existing  Works  :' 

(3.)  "  To  making  any  new  watercourse  or  new  outfall  for  water,  or 
erecting  any  new  defence  against  water,  to  erecting  any  machinery 
or  doing  any  other  act  not  hereinbefore  referred  to,  required  for 
the  drainage,  necessary  supply  of  water  for  cattle,  warding  or  irri- 
gation of  the  area  comprised  within  the  limits  of  their  jurisdiction, 
hereinafter  referred  to  under  the  expression  '  the  Construction  of 
new  Works  :' 

"  Provided — 

(1.)  "  That  no  person  shall  by  virtue  of  this  Act  be  compelled  to  exe- 
cute at  his  own  expense  any  works  which  he  would  not  have  been 
compelled  to  execute  if  this  Act  had  not  passed : 

(2.)  "  That  no  work  shall  be  deemed  to  be  a  new  work  that  is  in  sub- 
stitution for  an  old  one,  in  cases  where  such  old  work  is  so  much 
out  of  repair  or  so  inefficient  as  to  make  it  expedient  to  construct 
a  new  work  in  place  thereof : 

(3.)  "  That  full  compensation  shall  be  made  for  all  injury  sustained 
by  any  person  by  reason  of  the  exercise  by  the  commissioners  of  the 
above  powers : 

(4.)  "  That  the  exercise  of  the  foregoing  powers  shall  be  subject  to  the 
restrictions  hereinafter  mentioned." 

Sect .17.  "The  cominissioners  shall  not  be  entitled  to  remove  or 
otherwise  interfere  with  any  mill  dam,  weir,  or  other  like  obstruction, 
whereby  the  level  of  the  water  is  raised  for  any  milling  or  other  pur- 
pose of  profit,  so  as  to  injuriously  affect  the  supply  of  water,  otherwise 
than  with  the  consent  of  the  owner  of  such  mill  dam,  weir,  or  other 
like  obstruction,  until  the  following  things  have  been  done  ;  that  is  to 
say;— 

(1.)  "Their  right  to  do  so  has  been  determined  in  manner  hereinafter 
mentioned  : 

(2.)  "  Compensation  has  been  made  to  all  parties  entitled  for  the  injury 
which  may  be  caused  by  such  removal  or  interference." 
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Sect.  18.  "  For  the  purpose  of  determining  the  right  of  the  commis- 
sioners to  remove  or  otherwise  interfere  with  any  such  dam,  weir,  or 
other  like  obstruction,  there  shall  be  decided,  if  the  owner  consent,  by- 
two  or  more  justices  assembled  in  petty  sessions,  but  if  he  do  not 
consent,  by  arbitration,  the  questions  following  ;  that  is  to  say, 
(1.)  "  Whether  the  proposed  removal  or  interference  is  necessary  for 
the  effectual  drainage  of  land  within  the  jurisdiction  of  the  com- 
missioners : 
(2.)  "  Whether  the  proposed  removal  or  interference  will  cause  any 

injury  to  the  owner  : 
(3.)  "  Whether  any  injury  that  may  be  caused  by  the  removal  or  in- 
terference is  or  is  not  of  a  nature  to  admit  of  being  fully  compen- 
sated for  by  money." 
Sect.  19.  "  The  consequence  of  any  such  decision  shall  be  as  follows  ; 
that  is  to  say, 
(1.)  "  If  the  decision  is  that  such  removal  or  interference  is  not  neces- 
sary for  the  effectual  drainage  of  the  lands  by  the  commissioners, 
the  commissioners  shall  not  be  entitled  to  make  the  same  : 
(2.)  "  If  the  decision  is  that  such  removal  or  interference  is  necessary 
for  the  purpose  aforesaid,  but  that  the  injury  to  be  caused  thereby 
is  not  of  a  nature  to  be  fully  compensated  for  by  money,  the  com- 
missioners shall  not  be  entitled  to  make  the  same  : 
(3.)  ' '  If  the  decision  is  that  such  removal  or  interference  is  necessary, 
and  that  any  injury  that  may  be  caused  can  be  fully  compensated 
by  money,  the  commissioners  shall  be  at  liberty  to  make  the  same 
upon  making  compensation  as  hereinafter  mentioned." 
Sect.  20.  "  Where  the  decision  is  that  the  commissioners  are  entitled 
to  remove  or  interfere  within  any  such  mill  dam,  weir,  or  other  ob- 
struction, the  commissioners  shall  take  the  same  steps  with  respect  to 
compensating  the  parties  interested  as  are  required  to  be  taken  by  the 
said  Lands  Clauses  Consolidation  Act  by  purchasers  in  cases  where 
they  are  authorized  to  purchase  or  take  lands  by  special  Act." 

Sect.  22.  "  The  commissioners,  before  applying  for  the  sanction  of 
Parliament,  shall  do  as  follows  ;  that  is  to  say, 

(1 .)  "  Publish  once  at  the  least  in  the  London  Gazette  and  once  at  least 
in  each  of  three  consecutive  weeks  in  some  newspaper  circulating 
within  the  limits  of  their  commission  an  advertisement  describing 
shortly  the  nature  of  the  undertaking  in  respect  of  which  the  land 
is  proposed  to  be  taken,  naming  a  place  where  a  plan  of  the  pro- 
posed undertaking  may  be  seen  at  all  reasonable  hours,  and  stating 
the  quantity  of  land  that  they  require : 
(2.)  "  Serve  a  notice  in  manner  hereinafter  mentioned  on  every  owner 
or  reputed  owner,  lessee  or  reputed  lessee,  and  occupier  of  such 
lauds,  defining  in  each  case  the  particular  lands  intended  to  be 
taken,  and  requiring  an  answer  stating  whether  the  person  so 
served  assents,  dissents,  or  is  neuter  in  respect  of  taking  such 
lands  ;  such  notice  to  be  served 
"  By  delivery  of  the  same  personally  on  the  party  required  to  be 

served,  or,  if  such  party  is  absent  abroad,  to  his  agent ;  or 
"  By  leaving  the  same  at  the  usual  or  last  known  place  of  abode  of 

such  party  as  aforesaid  ;  or 
"  By  forwarding  the  same  by  post  in  a  prepaid  letter  addressed  to 
the  usual  or  last  known  place  of  abode  of  such  party." 
Sect.  23.  "  Upon  compliance  with  the  provisions  hereinbefore  con- 
tained with  respect  to  advertisements  and  notices,  the  commissioners 
may  present  a  petition  to  the  inclosure  commissioners.     The  petition 
shall  state  the  land  intended  to  be  taken,  and  the  purposes  for  which  it 
is  required.     It  shall  pray  that  the  commissioners  may,  with  reference 
to  such  land,  be  allowed  to  put  in  force  the  powers  of  the  said  Lands 
Clauses  Consolidation  Act  in  relation  to  the  compulsory  taking  of  land, 
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and  such  prayer  shall  be  supported  by  such  evidence  as  the  inclosure 
commissioners  require." 

Sect.  24.  "  Upon  the  receipt  of  such  petition,  and  upon  proof  to  their 
satisfaction  of  the  proper  advertisements  having  been  published  and 
notices  served,  the  inclosure  commissioners  shall  take  such  petition  into 
their  consideration,  and  they  may  either  dismiss  the  same,  or  they  may, 
if  they  think  fit,  send  an  inspector  to  the  district  in  which  the  land  is 
situate,  for  the  purpose  of  making  inquiry  as  to  the  propriety  of  assent- 
ing to  the  prayer  of  such  petition." 

Sect.  25.  "  Before  commencing  his  inquiry  the  inspector  shall  give 
such  notice  as  the  inclosure  commissioners  direct  of  his  intention  to 
make  the  same,  and  of  a  time  and  place  at  which  he  will  be  prepared 
to  hear  all  persons  desirous  of  being  heard  before  him  on  the  subject 
matter  of  such  iaquiry." 

Sect.  26.  "  Upon  the  completion  of  such  inquiry  the  inclosure  com- 
missioners may,  by  provisional  order,  empower  the  commissioners  to 
put  in  force  with  reference  to  the  land  mentioned  or  referred  to  in  such 
order  the  powers  of  the  said  Lands  Clauses  Consolidation  Act  in  rela- 
tion to  the  compulsory  taking  of  land  ;  and  it  shall  be  the  dtity  of  the 
inclosure  commissioners  as  soon  as  conveniently  may  be  to  take  all 
proper  steps  for  the  confirmation  of  such  provisional  order  by  Act  of 
Parliament,  and  when  so  confirmed  it  shall  be  deemed  to  be  a  pubKc 
general  Act  of  Parliament,  and  to  take  efiect  accordingly ;  but  previous 
to  such  confirmation  it  shall  not  be  of  any  validity  whatever." 

Sect.  27.  "  AU  costs,  charges,  and  expenses  incurred  by  the  inclosure 
commissioners  in  relation  to  the  obtaining  any  such  Act  as  aforesaid 
shall  be  paid  by  the  commissioners  out  of  the  rates  leviable  by  them  in 
pursuance  of  this  Act,  and  applicable  to  the  works  with  a  view  to  which 
the  provisional  order  was  obtained." 

Sect.  28.  "  Subject  to  the  restrictions  herein  contained,  the  commis- 
sioners may  purchase  such  lands  or  easements  relating  to  lands  as  they 
may  require  for  the  purposes  of  this  Act ;  and  '  The  Lands  Clauses 
Consolidation  Act,  1845,'  and  the  Act  amending  the  same,  passed  in 
the  session  of  the  twenty-third  and  twenty-fourth  years  of  the  reign  of 
her  present  Majesty,  chapter  one  hundred  and  six,  shall  be  incoi-porated 
with  this  part  of  this  Act,  with  the  exceptions  and  subject  to  the  con- 
ditions hereinafter  contained  ;  that  is  to  say, 

(1.)  "  There  shall  not  be  incorporated  with  this  part  of  this  Act  the 
sections  and  provisions  of  '  The  Lands  Clauses  Consolidation  Act, 
1845,'  hereiaafter  mentioned  ;  that    is  to  say,   section  sixteen, 
whereby  it  is  provided  that  the  capital  is  to  be  subscribed  before 
the  compulsory  powers  are  to  be  put  in  force  ;  section  seventeen, 
whereby  it  is  provided  that  the  certificate  of  the  justices  should  be 
evidence  that  the  capital  has  been  subscribed ;  the  provisions  re- 
lating to  the  entry  upon  lands  by  the  promoters  of  the  undertaking, 
contained  in  sections  eighty-four  to  ninety-one,  both  inclusive ; 
section  one  hundred  and  twenty-three,  whereby  a  limit  of  time  for 
the  compulsory  purchase  of  land  is  imposed ;  the  provisions  relating 
to  the  manner  of  serving  notices  ;  and  the  provisions  relating  to 
access  to  the  special  Act : 
(2.)  "  In  the  construction  of  this  part  of  this  Act  and  the  said  incor- 
porated Acts  this  part  of  this  Act  shall  be  deemed  to  be  the  special 
Act,  and  the  commissioners  shall  be  deemed  to  be  the  promoters  of 
the  undertaking,  and  the  word  '  land '  or    lands '  shall  include  any 
easement  in  or  out  of  lands." 
Sect.  29.  "  Previously  to  commencing  any  improvements  in  existing 
works,  or  any  new  works  where  such  improvements  or  new  works 
involve  an  expenditure  of  more  than  one  thousand  pounds,  the  commis- 
sioners shall  cause  plans  of  the  proposed  work  and  an  estimate  of 
the  expense  thereof,  and  of  the  area  within  which  a  rate  will  be  re- 
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quired  to  be  levied  to  meet  such  expense,  to  be  made,  together  with  a       1.  Com- 
list  of  the  names  and  addresses  of  the  persons  reputed  to  be  proprietors     missions  of 
of  the  land  within  such  last-mentioned  area,  with  the  addition  of  the        Sewers. 

number  of  acres  of  which  each  person  is  reputed  to  be  the  proprietor,    

and  shall  publish  their  intention  to  execute  such  works  two  months 
before  commencing  the  same,  in  manner  following  ;  that  is  to  say, 
"  By  inserting  iu  some  newspaper  circulating  within  the  limits  of  their 
commission,  once  in  every  week  during  such  period  of  two  months, 
a  notice  explaining  briefly  the  nature  of  the  work,  the  amount  of 
expense  to  be  incurred,  and  the  area  of  land  within  which  a  rate 
is  proposed  to  be  -levied  for  meeting  such  expense,  describing  such 
area  by  reference  to  a  deposited  plan,  or  by  boundaries,  or  in  such 
other  manner  as  the  commissioners  may  think  best  calculated  to 
give  information  of  their  intention,  and  stating  a  place  within  the 
limits  of  their  commission  at  which  the  plan  and  estimate  of  the 
works  and  the  list  of  reputed  proprietors  may  be  inspected  at  all 
reasonable  hours : 
"By  placing  a  copy  of  such  notice  for  three  successive  Sundays  on  the 
church  door  of  the  principal  church  or  some  one  of  the  churches  of 
the  parish  or  parishes  in  which  such  works  are  to  be  done,  or,  in 
the  case  of  any  extra-parochial  place,  of  some  parish  immediately 
adjoining  thereto." 
Sect.  30.  "  Any  person  interested  may,  at  any  time  before  the  expi-  correction  of  list 
ration  of  such  two  months  as  aforesaid,  apply  to  the  commissioners  to  of  proprietors, 
correct  the  list  of  reputed  proprietors  by  inserting  or  expunging  the 
name  of  any  person  or  by  altering  the  number  of  acres  appropriated  by 
such  list  to  any  proprietor,  and  the  commissioners  shall  hear  any  appli- 
cation so  made,  and  shall  amend  the  list  accordingly,  and  the  decision 
pf  the  commissioners  in  respect  of  such  list  shall  be  final ;  and  at  the 
expiration  of  the  period  of  two  mouths,  or  of  such  further  period  as  the 
commissioners  may  fix  for  the  purpose  of  hearing  any  application  made 
within  such  period  of  two  months,  the  list  as  settled  by  the  commis- 
sioners shall  be  conclusive  evidence  of  proprietorship  for  the  purpose  of 
ascertaining  the  proportion  of  dissenting  proprietors  as  hereinafter  men- 
tioned." 

Sect.  31.  "If  within  such  period  of  two  months  the  proprietors  of  Diasentof 

one-half  of  the  area  of  land  within  which  a  rate  is  according  to  the  notice  proprieto  of 

T  .     1      ,      .    ,  J     T         .  .J..       i    j.T_  •     •    °        1  ,.       one-half  of  area 

proposed  to  be  levied  declare  in  writing  to  the  commissioners,  by  notice  conclusive 

left  at  their  office,  that  they  are  unwilling  that  such  work  should  be  against  now 
executed,  the  commissioners  shall  take  no  further  steps  therein  ;  but  if  '^°^^- 
no  such  declaration  of  dissent  is  made,  the  commissioners  may  at  the 
expiration  of  such  period  of  two  months  commence  the  proposed  work, 
and  re-pay  out  of  the  rates  to  be  levied  by  them  within  the  area  all  ex- 
penses incurred,  not  exceeding  the  estimate  published  in  the  notice." 

Sect.  32.  "  If  the  commissioners  are  unable  to  discover  the  proprietor  Provision  in  case 
of  any  lands  they  shall  give  notice  to  that  effect  in  the  list  of  reputed  "f  m  proprietor, 
proprietors  made  by  them,  and  such  land  shall,  in  the  event  of  no 
proprietor  proving  his  title  to  have  his  name  inserted  in  the  list  before 
the  period  hereinbefore  named  for  the  completion  of  the  list,  be  alto- 
gether excluded  in  any  computation  that  may  be  made  of  the  propor- 
tion borne  by  the  dissenting  proprietors  of  any  area  of  land  as  here- 
inbefore provided  to  the  aggregate  number  of  the  proprietors  of  such 
land." 

Sect.  33.  "  Commissioners  of  sewers,  acting  within  their  jurisdiction,  Presentment  may 
may,  without  the  presentment  of  a  jury,  make  any  order  in  respect  of  unto^c™tafn'""' 
the  execution  of  any  work,  the  levying  of  any  rate,  or  doing  any  act  conditions. 
which  they  might  but  for  this  section  have  made  with  such  present- 
ment ;  subject  to  this  proviso,  that  any  person  aggrieved  by  any  such 
order  made  by  the  commissioners  without  the  presentment  of  a  jury 
may  appeal  therefrom  in  manner  hereinafter  mentioned." 
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By  24  &  25  Vict.  c.  133,  s.  34,  "  The  commissioners  may,  with  the 
consent  of  the  inclosure  commissioners,  testified  in  writing  under  their 
common  seal,  commute  for  such  sums  of  money  as  they  thinJs  expedient, 
the  obligation  imposed  on  any  person,  by  reason  of  tenure,  custom, 
prescription,  or  otherwise,  to  repair  any  walls,  maintain  any  sewer, 
or  do  any  other  work  within  their  jurisdiction." 

Sect.  35.  "  Any  commutation  so  made  may  be  by  way  of  gross  or 
annual  charge  on  the  lands  of  the  person  in  respect  of  which  the 
original  obligation  arose  ;  and  any  charge  so  created  shall  be  recover- 
able by  the  commissioners  in  the  same  manner  in  which  tithe  rent- 
charge  is  recoverable,  and  shall  have  priority  over  all  incumbrances 
created  or  to  be  created  by  any  proprietor  of  the  lands  on  which  the 
same  is  charged." 

Sect.  36.  "  The  record  of  any  such  charge  as  aforesaid  shall  be  de- 
posited in  the  office  of  the  clerk  of  the  peace  of  the  county  in  which 
the  district  or  the  greater  part  of  the  district  within  the  jurisdiction 
of  the  commissioners  is  situate  ;  and  such  record,  or  any  certified  copy 
thereof,  shall  be  receivable  in  evidence  in  all  legal  proceedings." 

Sect.  37.  "  Subject  to  the  provisions  hereinbefore  contained  as  to 
commutation  of  liability,  the  liability  of  any  person  whomsoever  to 
defray  or  contribute  towards  the  expense  of  making,  completing,  alter- 
ing, amending,  or  maintaining  any  sewer  or  drain,  or  any  walls  or 
works  for  protecting  the  land  against  the  force  or  encroachments  of  the 
sea  or  of  any  river,  or  doing  any  other  work  within  the  jurisdiction  of 
the  commissioners,  shall  continue,  and  the  same  may  be  enforced  as 
if  this  Act  had  not  passed,  and  the  rates  to  be  levied  under  this  Act 
shall  be  made  only  for  purposes  to  which  such  liability  does  not  extend," 


(4.)  Rating-  Powers. 

Eegniations  as  to  By  24  &  25  Vict.  c.  133,  s.  38,  "  The  following  regulations  shall  be 
rating.  observed  with  respect  to  rates  leviable  by  commissioners  of  sewers  ; 

that  is  to  say, 

"  First — As  to  the  purposes  of  the  rate  : 

"  Eates  may  be  levied  by  commissioners  of  sewers  for  defraying  all 
costs,  charges,  and  expenses  incurred  or  to  be  incurred  by  them 
under  the  authority  of  any  Act  of  Parliament,  law,  or  custom : 

"  Second — As  to  the  incidence  of  the  i-ates : 

(1.)  "A  rate  levied  by  the  commissioners  for  the  purposes  of  defraying 
the  expense  of  any  improvements  in  existing  works  or  any  new 
works,  where  such  improvements  or  new  works  involve  an  ex- 
penditure of  more  than  one  thousand  pounds,  shall  be  deemed  to 
be  a  special  rate,  and  shall  be  deemed  to  be  a  tax  on  the  owners 
of  property,  but,  except  such  special  rate,  rates  leviable  by  the 
commissioners  shall  be  payable  by  the  same  persons,  in  respect 
of  the  same  property,  and  in  the  same  manner  as  they  are  now  by 
law  payable  : 

(2.)  "  Where  the  owner  of  any  land  makes  default  in  paying  the 
amount  of  any  rate  due  from  him,  such  amount  may  be  levied 
upon  and  payment  thereof  enforced  against  the  occupier  of  such 
land,  and  his  goods  and  chattels,  in  like  manner  as  if  the  same 
were  a  rate  due  from  such  occupier,  with  this  limitation,  that  no 
occupier  shall  be  liable  to  pay  on  account  of  any  owner  any  sum 
exceeding  the  rent  due  or  that  may  accrue  due  to  such  owner 
during  the  period  of  his  occupancy ;  and  subject  to  this  proviso, 
that  any  occupier  may,  in  the  absence  of  any  agreement  to  the 
contrary,  deduct  the  sum  so  paid  by  him  from  any  rent  due  or  to 
accrue  duo  to  such  owner  ;  and  the  receipt  of  the  commissioners 
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for  any  rate  paid  by  the  occupier  under  the  circumstances  men-       J .  Gom- 
tioned  in  this  section  shall,  to  the  extent  of  the  monies  therein  ex-     missions  of 
pressed  to  be  paid,  be  a  discharge  as  against  such  owner  of  an        Sewers. 

equivalent  amount  of  rent :  

(3.)  "'Owner  of  land '  for  the  purposes  of  this  section  shall  mean  the 
person  for  the  time  being  entitled  to  receive  the  rackrent  of  the 
land  in  respect  of  which  the  rate  is  made  on  his  own  account,  or 
who  would  be  entitled  to  receive  the  same  if  such  land  were  let  at 
a  rackrent,  including  under  the  term  '  rackrent '  any  rent  which 
is  not  less  than  two-thirds  of  the  net  annual  value  of  the  land  out 
of  which  the  rent  issues  : 
"  Third — As  to  the  assessment  of  the  rate  : 

(4.)  "Whenever  the  name  of  any  owner  or  occupier  liable  to  be  rated 
to  the  sewers  rate  is  not  known  to  the  commissioners,  it  shall  be 
sufficient  to  assess  and  designate  him  in  the  rate  as  '  the  owner  or 
occupier,'  as  the  case  may  be,  of  the  land  in  respect  of  which  the 
assessment  is  made,  without  further  description  : 
"  Subject  as  aforesaid,  and  without  the  presentment  of  a  jury,  but  with 
such  right  of  appeal  as  hereinafter  mentioned,  sewers  rates  may  be 
assessed,  levied,  and  enforced  in  the  same  manner  in  which  they  have 
heretofore  been  assessed,  levied,  and  enforced ;  but  nothing  in  this  sec- 
tion contained  shall  afiect  any  agreement  between  landlord  and  tenant." 

Sect.  39.  "  For  the  purpose  of  assessing  the  sewers  rate,  any  person   overseers  to 
appointed  by  the  commissioners  may  inspect,  take  copies  of,  or  make   aii»w  inspeofcion 
extracts  from  any  rate  for  the  relief  of  the  poor  within  the  district ;  "'Po^r  rates, 
and  if  any  officer  having  the   custody  of  such  last-mentioned  rate 
refuses  to  permit  any  such  inspection,  or  the  taking  of  any  such  copies 
or  extracts,  he  shall  for  each  offence  incur  a  penalty  not  exceeding  five 
pounds,  to  be  recovered  in  a  summary  manner." 

By  sect.  40  provision  is  made  for  the  mortgage  of  rates. 


(5.)  Legal  Peoceedings. 

By  24  &  25  Vict.  c.  133,  s.  42,  "Where  any  notice  is  required  to  be 
given  by  the  commissioners,  such  notice  shall  in  all  cases  be  sufficiently 
executed  if  signed  by  the  clerk  to  the  commissioners  ;  and  every  notice 
purporting  to  be  signed  by  such  clerk  shall  be  receivable  in  evidence 
before  all  legal  tribunals,  and  in  all  legal  proceedings,  without  any  other 
proof." 

Sect.  43.  "All  notices  served  by  the  commissioners  on  any  pro- 
prietor or  owner  shall,  if  due  service  thereof  has  been  made,  be  bind- 
ing on  all  persons  claiming  by,  from,  or  under  such  proprietor  or  owner, 
to  the  same  extent  as  if  such  notice  had  been  served  on  such  last-men- 
tioned persons  respectively." 

Sect.  44.  ''  Except  where  a  special  mode  of  service  is  provided  by 
this  Act,  all  notices  required  to  be  served  by  the  commissioners  upon 
any  proprietor  or  owner  of  lands  shall  either  be  served  personally  on 
such  parties,  or  be  left  at  there  last  usual  place  of  abode,  if  any  such 
can  after  diligent  inquiry  be  found,  but  in  case  any  such  parties  are 
absent  from  the  United  Kingdom,  and  there  last  usual  place  of  aboJe 
cannot  be  found  after  diligent  inquiry,  such  notices  shall  be  left  with 
the  occupier  of  such  lands,  or  if  there  be  no  such  occupier,  shall  be 
affixed  upon  some  conspicuous  part  of  such  lands." 

Sect.  45.  "If  any  proprietor  or  owner  on  whom  notice  is  to  be 
served  is  a  corporation  aggregate,  or  joint-stock,  or  other  company  or 
body  of  proprietors  or  undertakers,  such  notice  shall  be  left  at  the 
principal  office  of  such  corporation,  company,  or  body,  or  if  no  such 
office  can  after  diligent  inquiry  be  found,  shall  be  served  on  some 
agent,  if  any,  of  such  corporation,  company,  or  body,  but  if  no  such 
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ofiScer  or  agent  can  be  found,  it  shall  be  left  with  the  occupier  of  the 
lands,  or,  if  there  be  no  such  occupier,  shall  be  affixed  on  some  con- 
spicuous part  of  such  lands." 

Sect,  46.  "  Except  where  a  special  mode  of  service  is  provided  by 
this  Act,  all  notices  required  to  be  served  by  the  commissioners  upon 
the  occupier  of  any  land  shall  either  be  served  personally  on  him  or  be 
left  at  his  last  usual  place  of  abode,  if  any  such  can  after  diligent 
inquiry  be  found,  and  in  case  he  is  absent  from  the  United  Kingdom, 
and  his  last  usual  place  of  abode  cannot  be  found  after  diligent  inquiry, 
it  shall  be  afSxed  on  some  conspicuous  part  of  such  premises." 

Sect.  47.  "  Where  any  order,  requisition,  or  rate  has  been  made  by 
the  commissioners,  or  any  act  done  by  them,  without  the  presentment 
of  a  jury  in  pursuance  of  the  powers  of  this  Act,  any  person  aggrieved 
by  such  order,  requisition,  or  rate  may  appeal  to  the  court  of  quarter 
sessions  against  any  such  order,  requisition,  rate,  or  Act,  and  the 
court  may  confirm,  annul,  or  modify  the  same  accordingly;  but  no  such 
appeal  shall  be  entertained  unless  it  is  made  within  four  months  next 
after  the  making  of  such  order  or  requisition,  or  the  making  such  rate, 
or  the  doing  of  such  act,  nor  unless  ten  days'  notice  in  writing  of  such 
appeal,  previously  to  the  quarter  sessions,  stating  the  nature  and 
grounds  thereof,  is  served  on  the  commissioners,  nor  unless  the  appel- 
lant, within  four  days  after  the  service  of  such  notice,  enter  into  re- 
cognizances with  two  sufficient  sureties,  before  a  justice  of  the  peace, 
conditioned  duly  to  prosecute  sueh  appeal,  and  to  abide  the  order  of  the 
court  thereon." 

Sect.  48.  "If  at  any  time  after  such  notice  of  appeal  has  been  given 
and  such  recognizance  has  been  entered  into  as  aforesaid  it  appears  to 
the  court  of  quarter  sessions,  on  the  application  of  either  party,  that 
the  matter  in  question  in  such  appeal  consists  wholly  or  in  part  of 
matters  of  mere  account,  or  of  engineering  or  other  scientific  questions, 
which  cannot  be  satisfactorily  tried  by  the  court,  it  shall  be  lawful  for 
such  court  to  order  that  such  matters,  either  wholly  or  in  part,  be 
referred  to  the  arbitration  of  one  or  more  persons,  to  be  appointed  by 
the  parties,  or,  in  case  of  disagreement,  by  the  court ;  and  the  award 
made  on  such  arbitration  shall  be  enforceable  by  the  same  process  as 
the  order  of  the  court  of  quarter  sessions." 

Sect.  49.  "The  provisions  of  '.The  Common  Law  Procedure  Act, 
1854,'  relating  to  compulsory  references,  shall  be  deemed  to  extend  to 
arbitrations  directed  by  the  court  of  quarter  sessions ;  and  the  word 
'  court'  in  the  said  Act  shall  be  deemed  to  include  the  court  of  quarter 
sessions." 

Sect.  50.  "  Where  any  questions  are  declared  by  this  part  of  this  Act 
to  be  determinable,  at  the  option  of  the  owner,  by  justices  or  by 
arbitration,  the  owner  shall  be  deemed  to  have  declared  his  assent  to 
the  determination  thereof  by  justices,  unless  he  requii-e  the  commis- 
sioners to  refer  the  same  to  arbitration,  by  notice  under  his  hand, 
served  on  the  commissioners  within  ten  days  after  he  has  received 
notice  from  them  of  their  intention  to  have  such  questions  determined  ; 
and  where  the  justices  have  cognizance  of  the  case,  the  same  proceed- 
ings shall  be  had  as  are  required  under  '  The  Lands  Clauses  Consolida- 
tion Act,  1854,'  in  case  of  a  question  of  disputed  compensation  author- 
ized to  be  settled  by  two  justices  ;  and  where  such  questions  are 
referred  to  arbitration,  the  same  proceedings  shall  be  had  as  required 
by  the  said  Act  where  any  question  of  disputed  compensation  authorized 
to  be  settled  by  arbitration  has  arisen;  subject  to  this  proviso,  that  the 
costs  of  such  arbitration  shall  be  in  the  discretion  of  the  arbitrators." 

Sect.  51.  All  penalties  and  sums  of  money  directed  to  be  recovered 
in  a  summary  manner  shall  be  recovered  before  two  justices  in  manner 
directed  by  the  Act  passed  in  the  session  holden  in  the  eleventh  and 
twelfth  years  of  the  reign  of  her  present  Majesty,  chapter  forty- 
three,  intituled  '  An  Act  to  facilitate  the  Performance  of  the  duties  of 
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Justices  of  the  Peace  out  of  Sessions  within  England  and  Wales,  with       1.  Oom- 
respect  to  Summary  Convictions  and  Orders,'  and  of  any  Act  amending    missions  of 
the  same."  Sewers. 

Sect.  52.  "All  costs,  charges,  and  expenses  incurred  by  the  commis-  — 

sioners  in  instituting  or  defending  any  legal  proceedings  instituted  or  pro^Jedlng^  on 
defended  by  them  in  their  character  of  commissioners  may  be  defrayed  partof  commis- 
out  of  the  rates  leviable  by  them,  and  no  commissioner  shall  be  person-  sioners, 
ally  liable  in  respect  of  any  such  costs,  charges,  or  expenses." 

By  sect.  53,  power  is  given  to  tender  of  amends. 

By  sect.  54,  the  rights  of  canal  owners  and  wharfingers  and  water- 
works are  saved. 

By  sect.  55,  commissioners  are  not  to  divert  rivers  so  as  to  injure 
harbours. 

By  sect.  56,  power  is  given  for  canal  commissioners  to  alter  sewers. 

By  sect.  57,  exemptions  under  local  Acts  preserved. 

Sect.  58.  "No  person  shall,  without  the  consent  of  the  commissioners,  PenaJtyfor 
cause  any  filthy  or  unwholesome  water  or  washings  of  manufactories  or  draining  into 
miQes,  or  other  foul  or  poisonous  liquid,  to  flow  into  any  watercourse  consenUif *" 
within  the  jurisdiction  of  the  commissioners  of  sewers  ;  and  any  person  commissionera. 
offending  against  this  enactment  shall  incur  a  penalty  not  exceeding 
five  pounds,  and  a  further  penalty  of  forty  shUlings  for  every  day  during 
which  the  ofienoe  is  continued  ;  but  this  section  shaU  not  apply  to  any 
person  having  a  legal  right  to  cause  such  water,  washing,  or  liquid  as 
aforesaid  to  flow  into  any  existing  watercourse." 

Sect.  59.  "  Commissioners  of  sewers  having  jurisdiction  within  any  Powers  of 
area  may,  with  the  consent  of  the  commissioners  of  sewers  having  """"iiissionerB  of 
jurisdiction  within  any  adjoining  area,  do  and  execute  in  such  adjoin-  drainage  boards 
ing  area  any  works  that  such  first-mentioned  commissioners  might  do  to  enter  into 
and  execute  within  their  own  area,  upon  such  terms  as  to  payment  or  »"™g«'''™'- 
otherwise  as  may  be  agreed  upon  between  the  said  bodies  of  commis- 
sioners ;  and  any  sums  agreed  to  be  paid  by  any  body  of  commissioners, 
in  pursuance  of  this  section,  shall  be  payable  out  of  the  rates  leviable 
by  such  commissioners,  in  the  same  manner  as  if  the  expenses  had  been 
incurred  within  their  own  area ;   and  the  powers  hereby  given  to  one 
body  of  commissioners  in  relation  to  another  body  of  commissioners  may 
be  exercised  by  them  in  relation  to  any  drainage  board  constituted 
under  this  Act,  or  by  any  such  drainage  board  in  relation  to  any  other 
drainage  board." 

Sect.  60.  "All  powers  given  by  this  part  of  this  Act  shall  be  deemed  Powera  of  Act 
to  be  in  addition  to  and  not  in  derogation  of  any  other  powers  con-  cumulative. 
ferred  on  commissioners  of  sewers  by  Act  of  Parliament,  law,  or  custom; 
and  commissioners  of  sewers  may  exercise  such  other  powers  in  the  same 
manner  as  if  this  Act  had  not  passed  ;  and  notwithstanding  anything 
in  this  Act  contained,  commissions  of  sewers  may  be  issued  by  her 
Majesty  in  manner  in  which  the  same  have  been  issued  previously  to 
the  passing  of  this  Act." 

Sect.  61.  "  Nothing  in  this  Act  shall  alter,  interfere  with,  or  affect  any  Not  to  affect 
lease,  contract,  or  agreement  that  may  have  been  entered  into  between  Sween'landlord 
landlord  and  tenant  before  the  passing  of  this  Act."  and  tenant. 

Sect.  62.  "  Where  in  exercise  of  any  powers  given  by  this  Act  any  Provision  in  case 
watercourse  forming  a  boundary  line  between  two  or  more  counties,  <>f  alteration  of 
hundreds,  parishes,  or  other  areas   defined  by  law,  is  straightened,  'o™  """oo^ri^s- 
widened,  or  otherwise  altered  so  as  to  affect  its  character  as  a  boundary 
line,  the  commissioners,  board,  persons,  or  person  under  whose  autho- 
rity such  alteration  is  made  shall  forthwith  report  the  same  to  the  in- 
closure  commissioners,  and  the  inclosure  commissioners,  if  satisfied  that 
a  new  boundary  line  may  be  adopted  with  convenience,  shall,  by  notice 
to  be  published  in  the  London  Gazette  and  in  such  other  manner  as  they 
may  direct,  declare  that  the  watercourse,  as  altered,  shall  either  wholly 
or  partially  be  substituted  for  the  former  botindary  line,  and  the  limits 
of  the  areas  of  which  the  watercourse,  when  unaltered,  was  the  boun- 
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dary  shall  be  deemed  to  be  varied  accordingly ;  but  if  the  iacloswe 
commissioners  are  of  opinion  that  a  new  boundary  cannot  wholly  or 
partially  be  adopted  with  convenience,  they  shall  require  the  commis- 
sioners, board,  persons,  or  person  under  whose  authority  the  alteration 
in  the  watercourse  was  made  to  set  out  a  boundary  upon  the  line  of  the 
watercourse  as  it  existed  before  its  alteration,  or  in  a  new  course  in  lieu 
thereof,  in  such  manner  as  the  inclosure  commissioners  approve ;  and 
a  copy  of  the  London  Gazette  containing  the  advertisement  in  respect  of 
any  alteration  of  boundary  made  in  pursuance  of  this  section  shall  be 
admitted  as  evidence  in  all  courts  of  justice  of  the  fact  of  such  altera- 
tion having  been  made." 


Constitution  of 
elective  drainage 
districts. 


Mode  of  consti- 
tuting elective 
drainage  district. 

Evidence  of 
constitution  of 
district. 


II.  ®l«tibe  JBratnafle  IStjitrictg. 

By  the  24  &  23  Vict.  c.  133,  s.  63,  "Any  persons  or  body  of  persons, 
corporate  or  unincoi-porate,  being  proprietors  of  not  less  than  one-tenth 
part  in  acreage  of  any  bog,  moor,  or  other  area  of  [land  that  requires  a 
combined  system  of  drainage,  warping,  or  irrigation,  may,  with  the 
consent  of  the  inclosure  commissioners,  and  subject  to  the  confirmation 
of  Parliament  as  hereinafter  mentioned,  constitute  such  bog,  moor,  or 
other  area  a  separate  drainage  disti-ict ;  subject  to  this  proviso,  that  no 
place  within  the  limits  of  any  commission  of  sewers,  or  of  any  borough, 
or  of  any  district  under  the  management  of  a  local  board  of  health,  or 
of  improvement  commissioners,  shall  form  a  separate  drainage  district 
or  any  part  thereof,  without  the  consent  of  the  commissioners  of  sewers, 
council,  local  board  of  health,  or  improvement  commissioners  having 
jurisdiction  in  such  place." 

By  sect.  64,  certain  proceedings  are  taken  for  the  purpose  of  obtaining 
the  sanction  of  the  inclosure  commissioners. 

Sect.  65.  "  The  making  of  a  provisional  order  shall  be  conclusive 
evidence  that  all  the  requirements  of  this  Act  in  respect  of  proceedings 
required  to  be  taken  previously  to  the  making  of  such  provisional  order 
have  been  complied  with." 


Constitution  of 
drainage  boards. 


Powers  of 
drainage  board. 


Kegulations  as  to 
drainage  boards. 


Drainage  Boakds. 

By  the  24  &  25  Vict.  c.  133,  s.  66,  "  The  superintendence  of  matters 
relating  to  drainage  within  a  drainage  district  shall  be  vested  in  a 
board  hereinafter  called  a  drainage  board,  and  such  board  shall  be  a 
body  corporate,  with  perpetual  succession  and  a  common  seal,  having 
a  capacity  to  hold  lands  for  all  the  purposes  of  their  constitution." 

Sect.  67.  "All  powers  by  this  Act  or  by  any  other  Act  of  Parlia- 
ment, law,  or  custom  vested  in  or  exerciseable  by  commissioners  of 
sewers  within  the  limits  of  their  jurisdiction  may,  upon  the  constitution 
of  a  drainage  district,  be  exercised  by  the  drainage  board  of  such 
district  within  its  limits;  and  all  powers  hitherto  exerciseable  by 
commissioners  of  sewers  within  such  district  shall  cease ;  subject  to 
this  proviso,  that  any  person  aggrieved  by  any  order,  requisition,  or 
rate  made  by  the  drainage  board,  or  any  act  done  by  them,  may  appeal 
therefrom  in  the  same  manner  in  which  he  is  by  this  Act  authorized  to 
appeal  against  any  order,  requisition,  or  rate  made  by  the  commissioners 
or  any  act  done  by  them." 

Sect.  68.  "  Subject  to  any  provisions  to  the  contrary  that  may  be 
made  by  the  provisional  order  constituting  the  district,  the  following 
regulations  shall  be  made  with  respect  to  drainage  boards  : 


11.] 
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(1.)  "  The  members  of  the  firat  drainage  board  shall  be  named  in  the 
provisional  order,  and  such  order  shall  fix  the  number  of  which 
the  board  is  to  consist,  the  mode  of  summoning  the  first  meeting  of 
the  board,  the  qualification  of  subsequent  members  of  the  board, 
and  the  time  at  which  the  first  members  of  the  board  are  to  vacate 
their  offices,  such  time  not  being  later  than  the  end  of  the  month 
of  September  in  the  year  following  that  in  which  the  provisional 
order  is  confirmed  by  Parliament : 

(2.)  "  The  members  of  every  board  succeeding  the  first  board  shall 
vacate  their  offices  on  the  first  Thursday  in  September  in  each  suc- 
ceeding year,  or  on  such  other  day  in  September  as  may  be  prescribed 
by  the  board  : 

(3.)  "The  offices  of  vacating  members  shall  be  filled  up  by  an 
equal  number  of  qualified  persons  to  be  elected  as  hereinafter 
mentioned : 

(4.)  "  Every  member  of  a  drainage  board  going  out  of  office  shall  be 
re-eligible,  and  if  at  any  time  when  an  election  of  members  ought 
to  take  place  the  places  of  any  retiring  members  are  not  filled  up, 
the  retiring  members  whose  places  are  not  filled  up  shall  continue 
in  office  until  the  succeeding  year : 

(5.)  "  Any  casual  vacancy  occurring  in  the  board  may  be  filled  up  by 
the  board;  but  any  person  so  chosen  shall  retain  his  office  so  long 
only  as  the  vacating  member  would  have  retained  the  same  if  no 
vacancy  had  occurred  : 

(6.)  "During  any  vacancy  in  the  board  tha  continuing  members 
shall  act  as  if  such  vacancy  had  not  occurred : 

(7.)  "  If  a  member  of  a  drainage  board  is  adjudged  bankrupt,  or 
applies  to  take  the  benefit  of  anj'  Act  for  the  relief  or  protection  of 
insolvent  debtors,  or  compounds  with  his  creditors,  such  person 
shall  cease  to  be  a  member  of  the  board,  and  his  office  shall  there- 
upon be  vacant : 

(8.)  "  Any  person  who  acts  as  member  of  a  drainage  board  without 
being  duly  qualified,  or  after  he  has  become  disqualified,  shall 
incur  a  penalty  not  exceeding  fifty  pounds ;  and  in  any  proceeding 
for  the  recovery  of  such  penalty  the  burden  of  proving  qualifica- 
tion shall  be  upon  the  person  against  whom  such  proceeding  is 
taken : 

(9.)  "All  acts  done  by  any  meeting  of  a  drainage 'board  or  of  any 
committee  of  a  drainage  board,  or  by  any  person  acting  as  a 
member  of  a  drainage  board,  shall,  notwithstanding  it  may  be 
afterwards  discovered  that  there  was  some  defect  in  the  appoint- 
ment of  any  such  board  or  persons  acting  as  aforesaid,  or  that  they 
or  any  of  them  were  or  was  disqualified,  be  as  valid  as  if  every 
such  person  had  been  duly  appointed  and  was  qualified  to  be  a 
member." 

Sect.  70.  "  Subject  to  any  provisions  to  the  contrary  that  may  be 
made  by  the  provisional  order  constituting  the  district,  the  mode  of 
electing  members  of  drainage  boards,  and  the  proceedings  of  drainage 
boards,  shall  be  conducted  in  manner  directed  by  the  schedule  annexed 
hereto.'' 

Sect.  71.  "The  provisions  of  the  Commissioners  Clauses  Act,  1847, 
with  respect  to — 

(1.)  "The  contracts  to  be  entered  into  and  deeds  to  be  executed  by 
the  commissioners ; 

(2.)  "  The  liabilities  of  the  commissioners,  and  to  legal  proceedings  by 
or  against  the  commissioners  ; 

(3.)  "  The  appointment  and  accountability  of  officers  of  the  commis- 
sioners ; 

(4.)  "  The  accounts  to  be  kept  by  the  commissioners  ; 

(5.)  "  The  giving  notices  and  orders, 
"  shall  be  incorporated  with  this  part  of  this  Act ;  and  in  the  construction 
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of  this  part  of  this  Act  and  the  said  incorporated  provisions,  Part  Two 
of  this  Act,  and  the  Act  of  Parliament  confirming  the  provisional  order, 
shall  together  constitute  '  the  Special  Act.' " 


Application  for 
ontfaU  to 
adjoining  owner. 


Mode  of  malcing 
application. 


Assent  of 
adjoining  owner. 


Becord  of  assent 
of  adjoining 
owner. 


V-^n  dissent  of 
adjoining  owner, 


III.  ^otoec  of  Itibate  ©toners  to  procure  ©utfalls. 

By  24  &  25  Vict.  c.  133,  s.  72,  "  Any  person  interested  in  land,  who 
is  desirous  to  drain  the  same,  and  in  order  thereto  deems  it  necessary 
that  new  drains  should  be  opened  through  lands  belonging  to  another 
owner,  or  that  existing  drains  in  lands  belonging  to  another  owner 
should  be  cleansed,  widened,  straightened,  or  otherwise  improved,  may 
apply  to  such  owner,  who  is  hereinafter  referred  to  as  the  adjoining 
owner,  for  leave  to  make  such  drains  or  improvements  in  drains  through 
or  on  the  lands  of  such  owner." 

Sect.  73.  "  Any  such  application  as  aforesaid  shall  be  by  notice  in 
writing,  under  the  hand  of  the  applicant,  and  shall  be  served  on  the 
owner,  and  also  on  the  occupier,  if  the  owner  be  not  the  occupier,  in 
manner  in  -which  notices  are  required  to  be  served  on  owners  and 
occupiers  under  the  first  part  of  this  Act.  The  notice  shall  state  the 
nature  of  such  drains  or  improvements  in  drains,  be  accompanied  by  a 
map,  on  which  the  length,  width,  and  depth  of  the  proposed  drains  or 
improvements  in  draiqp  shall  be  delineated,  and  shall  further  state  the 
compensation,  if  any,  which  the  applicant  proposes  to  pay." 

Sect.  74.  "  The  adjoining  owner  may,  by  deed  under  his  hand  and 
seal,  assent  to  such  application,  upon  such  terms  and  on  payment  of 
such  compensation  as  he  may  require,  and  any  assent  so  given  shall  be 
binding  on  all  parties  having  any  estate  or  interest  in  the  land,  subject 
to  the  following  provisions  : 

Istly.  "  That  any  arrangement  entered  into  by  any  adjoining  owner 
under  any  disability  or  incapacity,  or  not  having  power  to  assent 
to  such  application,  except  under  the  provisions  of  this  Act,  shall 
not  be  valid  unless  the  same  is  approved  by  two  surveyors,  one  of 
whom  is  to  be  nominated  by  the  applicant,  and  the  other  by  the 
adjoining  owner ;  and  each  of  such  surveyors,  if  they  approve  of 
the  arrangement,  shall  annex  to  the  document  containing  the  same 
a  declaration  to  that  effect,  subscribed  by  them  : 
2ndly.  "  That  any  compensation  to  be  paid  by  the  applicant  to  the 
adjoining  owner  in  cases  where  such  owner  is  under  any  disability 
or  incapacity,  or  has  not  power  to  assent  to  such  application,  ex- 
cept under  the  provisions  of  this  Act,  shall  be  applied  in  manner 
in  which  the  compensation  coming  to  parties  having  limited  in- 
terests, or  prevented  from  treating,  and  not  making  title,  is  ap- 
plicable, undev  '  The  Lands  Clauses  Consolidation  Act,  1845 :' 
3rdly.  "  That  any  occupier  or  person  other  than  the  owner  interested 
in  the  lands  shall  be  entitled  to  compensation  for  any  injury  he 
may  sustain  by  the  making  of  the  proposed  drains  or  improve- 
ments in  drains,  so  that  the  claim  therefor  be  made  within  twelve 
months  after  completion  of  such  drains  or  improvements  in  drains, 
the  amount  of  such  compensation  to  be  determined,  in  case  of  dis- 
pute, in  the  manner  in  which  disputed  compensation  for  land  is 
required  to  be  determined  by  the  said  '  Lands  Clauses  Consolida- 
tion Act,  1845.' " 
Sect.  75.  "The  applicant  shall  forward  to  the  clerk  of  the  peace  of 
the  county,  riding,  or  division  of  the  county  wherein  the  land  is  situate 
the  deed  containing  the  assent  of  the  adjoining  owner  to  the  proposed 
drains  or  improvements  in  drains,  who  shall  keep  the  same  in  his  office 
as  a  record  of  the  proceedings  between  the  parties." 

Sect.  76.  "The  adjoining  owner  shall  be  deemed  to  have  dissented 


s.  iir.] 
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from  tlie  application  made  to  him  if  he  fail  to  express  his  assent  there- 
to within  one  month  after  the  service  of  the  notice  of  application  on 
him  ;  and  in  the  event  of  such  dissent  there  shall  be  decided,  jjy  two 
or  more  justices  in  petty  sessions  assembled,  unless  the  adjoining  owner 
require  the  same  within  such  period  of  one  month  to  be  decided  by  ar- 
bitration, the  questions  following  ;  that  is  to  say, 

(1.)  "Whether  the  proposed  drains  or  improvements  in  drains  will  tlieJiBticesin 
cause  any  injury  to  the  adjoining  owner,  or  to  the  occupier  or  other  artitrator  to°  "^ 
person  interested  in  the  lands  :  decide  between 

(2.)  "  "Whether  any  injury  that  may  be  caused  is  or  is  not  of  a  nature  *''«  P*'''«S' 
to  admit  of  being  fully  compensated  for  by  money  : 
"  and  the  provisions  of  the  first  part  of  this  Act  relating  to  the  decision 
of  the  questions  therein  mentioned  shall  apply  to  the  decision  of  the 
questions  mentioned  in  this  section. 

"The  result  of  any  such  decision  shall  be  as  follows  ;  that  is  to  say,      Eesult  of 
(1.)  "  If  the  decision  is  that  no  injury  will  be  caused  to  the  adjoin-  decision. 
ing  owner,  to  the  occupier,  or  other  parties  interested  in  the  lands, 
the  applicant  may  proceed  forthwith  to  make  the  proposed  drains 
or  improvements  in  drains : 
(2.)  "  If  the  decision  is  that  injury  will  be  caused  to  the  adjoining 
owner,  occupier,  or  other  parties  interested  in  the  lands,  but  that 
such  injury  is  of  a  nature  to  admit  of  being  fully  compensated  by 
money,  the  justices  or  arbitrators  shall  proceed  to  assess  such  com- 
pensation, and  to  apportion  the  same  amongst  the  parties  in  their 
judgment  entitled  thereto  ;  and  on  payment  of  the  sum  so  assessed 
the  applicant  may  proceed  to  make  the  proposed  drains  or  im- 
provements in  drains : 
(3.)  "  If  the  decision  is  that  injury  will  be  caused  to  the  adjoining 
owner,  occupier,  or  other  parties  interested  in  the  lands,  and  that 
such  injury  is  not  of  a  nature  to  admit  of  being  fully  compensated 
by  money,  the  applicant  shall  not  be  entitled  to  make  the  proposed 
drains  or  improvements  in  drains." 
Sect.  77.  "  Where  the  compensation  assessed  by  the  justices  or  arbi-  Application  of 
trators  under  the  last  preceding  section  is  payable  to  any  owner  or  <!°™pen8ation  in 
other  person  who  is  under  any  disability  or  incapacity,  or  is  not  entitled  under  disability. ' 
to  receive  the  same  for  his  own  benefit,  such  compensation  shall  be  ap- 
plied in  the  manner  in  which  the  compensation  coming  to  parties  having 
limited  interests  or  prevented  from  treating  and  not  making  title  is 
applicable  under  'The  Lands  Clauses  Consolidation  Act,  1845.'" 

Sect.  78.  "  The  justices  or  arbitrators,  as  the  case  may  be,  in  the  Duty  of 
event  of  their  approving  of  a  scheme  of  drainage  as  proposed  by  the  arbitrators. 
applicant  or  as  modified  by  themselves,  shall  cause  a  map  thereof  to 
be  prepared,  and  shall  certify  under  their  hands  the  correctness  of  such 
map  ;  and  it  shall  be  the  duty  of  the  applicant  to  forward  the  same  to 
the  clerk  of  the  peace  of  the  county,  riding,  or  division  of  the  county 
wherein  the  land  is  situate,  who  shall  keep  the  same  in  his  office  as  a 
record  of  the  proceedings  between  the  parties." 

Sect.  79.  "  After  drains  have  been  opened  or  improvements  in  drains  Power  of 
made,  in  pursuance  of  part  three  of  this  Act,  it  shall  be  lawful  for  the  applicant  to 
applicant,  his  heirs  and  assigns,  for  ever  thereafter,  from  time  to  time  "^^^  drams, 
as  it  becomes  necessary,  to  enter  upon  the  lands  through  which  such 
drains  have  been  opened  or  improvements  made,  for  the  purpose  of 
clearing  out,  scouring,  and  otherwise  maintaining  the  same  in  a  due 
state  of  efficiency,'  and  if  such  drains  or  improvements  in  drains  are  not 
kept  so  cleared  out,  scoured,  and  maintained  in  a  due  state  of  effi- 
ciency, the  owner  or  occupier  for  the  time  being  of  the  lands  through 
or  on  which  such  drains  or  improvements  in  drains  are  made  may  clear 
out,  scour,  and  otherwise  maintain  the  same  in  a  due  state  of  efficiency, 
and  recover  the  expenses  incurred  in  such  clearing  out,  scouring,  or 
maintenance,  in  a  summary  manner,  from  the  applicant,  his  heirs,  or 
assigns." 
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•  Sect.  80.  "  The  owner  for  the  time  being  of  the  land  through  or  in 
which  any  drain  may  be  opened,  or  improvements  in  drains  made,  in 
pursuance  of  part  three  of  this  Act,  may  fill  up,  divert,  or  otherwise 
deal  with  such  drains  or  improvements  in  drains,  on  condition  of  first 
making  and  laying  down  in  lieu  thereof  drains  equally  efficient ;  and  any 
dispute  as  to  the  efficiency  of  drains  so  laid  down  shall  be  decided  by 
two  or  more  justices  assembled  in  petty  sessions." 

Sect.  81.  "  Any  person  who  wilfully  obstructs  any  person  making  any 
drains  or  improvements  in  drains  in  pursuance  of  part  three  of  this  Act, 
and  any  person  who  wilfully  dams  up,  obstructs,  or  in  any  way  injures 
any  drains  or  improvements  in  drains  so  opened  or  made,  shall  for  each 
ofience  incur  a  penalty  not  exceeding  ten  pounds,  to  be  recovered  in  a 
summary  manner." 

Sect.  82.  "  All  costs,  charges,  and  expenses  reasonably  incurred  by  the 
adjoining  owner  in  respect  of  any  application  made  in  pursuance  of  this 
part  of  this  Act  shall  be  defrayed  by  the  applicant." 

Sect  83.  "  Where  any  person  is  desirous,  in  pursuance  of  this  part  of 
this  Act,  of  constructing  any  drain  by  means  whereof  any  brook,  river, 
or  other  natural  watercourse  will  be  diverted  from  its  ordinary  channel 
into  any  other  brook,  river,  or  natural  watercourse,  he  shall  cause  a 
copy  of  the  notice  hereby  required  to  be  served  on  the  adjoining  owner 
to  be  published  by  advertisement  once  at  least  in  each  of  three  successive 
weeks  in  some  local  newspaper  circulating  in  the  district  in  which  the 
drain  proposed  to  be  constructed  is  situate,  and  to  be  served  in  manner 
in  which  notices  are  required  to  be  served  under  the  first  part  of  this 
Act  (where  no  special  mode  of  service  is  prescribed)  on  all  owners  of 
land  abutting  upon  the  brook,  river,  or  other  natural  watercourse  into 
which  the  diversion  is  made,  and  situate  within  four  miles  of  the  point 
of  junction,  and  shall  deposit  a  copy  of  the  map  hereby  required  to 
accompany  the  notice  served  on  the  adjoining  owner  with  the  clerk  of 
the  peace  of  the  county,  riding,  or  division  of  a  county  wherein  the  pro- 
posed drain  is  situate ;  and  it  shall  be  lawful  for  any  person  being  the 
owner  of  land  capable  of  being  injured  by  the  proposed  drain,  within 
eight  weeks  after  the  first  notice  of  the  proposed  drain  appears  in  the 
newspaper,  to  serve  notice  that  he  apprehends  injury  from  such  drain 
on  the  person  proposing  to  make  the  same,  and  thereupon  such  owner 
shall  be  deemed  to  have  dissented,  and  shall  be  entitled  to  the  same 
rights  and  privileges  under  this  part  of  this  Act  as  if  he  were  the  ad- 
joining owner." 


Being  drunk. 


Second  offence. 
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JdE  who  IS  guilty  of  any  crime  whatever,  through  his  voluntary 
drunkenness,  shall  be  punished  for  it  as  much  as  if  he  had  been  sober 
(1  Hawk.  P.  O.c.  1,  s.  6.)  There  was  a  law  in  Greece  that  "he  who 
committed  a  crime  when  drunk  should  receive  a  double  punishment " 
one  for  the  crime  itself  and  the  other  for  the  ebriety  which  prompted 
him  to  commit  it.     (4  Bla.  Com.  26.)  r       r 

By  21  Jac.  I,  c.  7,  s.  3,  it  is  enacted  that  any  justice  of  the  peace  in 
any  county,  and  any  justice  of  the  peace  or  other  head  officer  in  any 
city  or  town  corporate  within  their  limits  respectively,  shall  from 
henceforth  have  power  and  authority  upon  his  own  view,  confession  of 
the  party,  or  proof  of  one  witness  upon  oath  before  him,  which  he  by 
virtue  of  this  Act  shall  have  power  to  administer,  to  convict  any  per- 
son of  the  offence  of  drunkenness,  whereby  such  person  so  convicted 
shall  incur  the  forfeiture  of  five  shillings  for  every  such  offence  and  the 
same  to  be  levied,  or  the  offender  otherwise  punished  as  in  the  said  sta- 
tute is  appointed :  and  for  the  second  offence  he  shall  become  bound  to 


the  good  behaviour,  as  if  he  had  been  convicted  in  open  sessions,  any- 
thing in  the  said  former  statute  made  in  the  fourth  year  of  his  Majesty's 
reign  to  the  contrary  notwithstanding. 

By  sect.  4,  an  alehouse-keeper  convicted  under  this  statute  is  disabled 
for  three  years  from  keeping  such  alehouse. 

By  4  Jac.  I.,  c.  5,  s.  2,  it  i.s  enacted,  "  That  all  and  every  person  or 
persons  which  shall  be  drunk,  and  of  the  same  offence  of  drunkenness 
shall  be  lawfully  convicted,  shall  for  every  such  offence  forfeit  and  lose 
five  shillings  of  lawful  money  of  England,  to  be  paid  within  one  week 
next  after  his  or  their  conviction  thereof  to  the  hands  of  the  church- 
wardens of  that  parish  where  the  offence  shall  be  committed,  who  shall 
be  accountable  therefor  to  the  use  of  the  poor  of  the  same  parish  ;  and 
if  the  said  person  or  persons  so  convicted  shall  refuse  or  neglect  to  pay 
the  said  forfeiture  as  aforesaid,  then  the  same  shall  be  from  time  to 
time  levied  of  the  goods  of  every  such  person  or  persons  so  refusing  or 
neglecting  to  pay  the  same  by  warrant  or  precept  of  the  same  court, 
judge,  or  justices,  before  whom  the  same  conviction  be ;  and  if  the 
offender  or  offenders  be  not  able  to  pay  the  said  sum  of  five  shillings, 
then  the  offender  or  offenders  shall  be  committed  to  the  stocks  for  every 
offence,  there  to  remain  by  the  space  of  six  hours." 

By  sect.  6,  if  any  person  or  persons,  being  once  lawfully  convicted  of 
the  said  offence  of  drunkenness,  shall  after  that  be  again  lawfully  con- 
victed of  the  like  offence  of  drunkenness,  that  then  every  person  and 
persons  so  secondly  convicted  of  the  said  offence  of  drunkenness,  shall 
be  bounden  with  two  sureties  to  our  sovereign  lord  the  King's  Majesty, 
his  heirs  and  successors,  in  one  recognizance  or  obligation  of  ten  pounds, 
with  condition  to  be  from  thenceforth  of  good  behaviour. 

By  10  &  n  Vict.  c.  89,  s.  29  (Towns  Police  Clauses  Act),  ".Every  per- 
son drunk  in  any  street,  and  guilty  of  any  riotous  or  indecent  behaviour 
therein,  and  also  every  person  guilty  of  any  violent  or  indecent  behaviour 
in  any  police  office,  or  in  any  police  station,  or  in  any  police  station- 
house,  within  the  limits  of  the  special  Act,  shall  be  liable  to  a  penalty 
not  exceeding  forty  shillings  for  every  such  offence,  or  in  the  discretion 
of  the  justice  before  whom  he  is  convicted  to  imprisonment  for  a  pei-iod 
not  exceeding  seven  days. 

Upon  a  summons  for  drunkenness  and  riotous  behaviour  in  a  street 
under  the  above  section,  the  justices,  upon  the  failure  of  the  evidence 
to  show  riotous  behaviour,  have  no  jurisdiction  to  convict  of  drunken- 
ness under  the  21  Jac.  T.,  c.  7.    (Martinv.  Pridgeon,  28  L.J.  M.  C.  179.) 

As  to  the  recovery  of  costs,  see  11  &  12  Vict.  c.  43. 

By  23  Vict.  c.  27,  s.  40,  "  Every  person  found  drunk  in  any  street  or 
public  thoroughfare,  and  who  while  drunk  is  guilty  of  any  riotous  or 
indecent  behaviour,  shall,  upon  summary  conviction  of  such  offence 
before  two  justices,  be  liable  to  a  penalty  of  not  more  than  forty  shillings 
for  every  such  offence,  or  may  be  committed  if  the  justices  or  magistrate 
before  whom  he  is  convicted  think  fit,  instead  of  inflicting  on  him  any 
pecuniary  penalty,  to  the  house  of  correction  for  any  time  not  more  than 
seven  days." 

Sect.  41.  "Any  person  who  shall  be  drunk,  riotous,  quarrelsome, 
or  disorderly,  in  any  shop,  house,  premises,  or  place  licensed  for 
the  sale  of  beer,  wine,  or  spirituous  liquors  by  retail  to  be  consumed 
on  the  premises,  or  for  refreshment,  resort,  and  entertainment  under 
the  provisions  of  this  Act,  and  shall  refuse  or  neglect  to  quit  such  shop, 
house,  premises,  or  place,  upon  being  requested  so  to  do  by  the  manager 
or  occupier  or  his  agent  or  servant,  or  by  any  constable,  shall,  on  con- 
viction thereof  before  one  justice,  be  liable  to  pay  a  fine  not  exceeding 
forty  shillings  ;  and  all  constables  are  hereby  authorized,  empowered, 
and  required,  on  the  demand  of  such  manager,  occupier,  agent,  or  ser- 
vant, to  assist  in  expelling  such  drunken,  riotous,  quarrelsome,  and 
disorderly  persons  from  such  shops,  houses,  premises,  and  places." 
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[31  &  32  Vict.  u.  130.] 

By  31  &  32  Vict.  c.  130,  (An  Act  to  provide  better  Dwellings  for 
Artizans  and  Labourers,)  it  is  recited,  that  "  It  is  expedient  to  make 
provision  for  taking  down  or  improving  dwellings  occupied  by  working 
men  and  their  families  which  are  unfit  for  human  habitation,  and  for 
the  building  and  maintenance  of  better  dwellings  for  such  persons  in- 
stead thereof :"  And  it  Is  enacted,  sect.  2,  "  This  Act  shall  apply  only 
to  the  places  named  in  the  first  column  of  table  (A.)  in  the  first  schedule 
annexed  hereto  ;  and  '  local  authority,' '  local  rate,'  and  '  clerk  of  local 
authority,'  shall  mean  '  the  bodies  of  persons,'  '  rate,'  and  '  oflicer'  in 
that  table  in  that  behalf  mentioned ;  and  the  said  table  shall  be  of  the 
same  force  as  if  it  were  enacted  in  the  body  of  this  Act :  provided 
always,  that  this  Act  shall  not  apply  to  any  city,  borough,  town,  or 
place  that  would  otherwise  be  included  within  the  said  table,  the  popu- 
lation whereof  does  not,  according  to  the  census  for  the  time  being  in 
force,  amount  to  the  number  of  ten  thousand  persons." 

Sect.  3.  "  The  following  words  and  expressions  have  in  this  Act  the 
following  meanings,  \mless  excluded  by  the  subject  or  context ;  that 
is  to  say, 

"  The  word  '  street'  includes  any  court,  alley,  street,  square,  or  row 

of  houses : 
"  The  word  '  premises '  means  any  dwelling-house  or  inhabited  build- 
ing, and  the  site  thereof,  with  the  yard,  garden,  outhouses,  and 
appurtenances  belonging  thereto  or  usually  enjoyed  therewith  : 
"  The  expression  '  owner,'  in  addition  to  the  definition  given  by  the 
Lands  Clauses  Act,  shall  include  all  lessees  or  mortgagees  of  any 
premises  required  to  be  dealt  with  under  this  Act,  except  persons 
holding  or  entitled  to  the  rents  and  profits  of  such  premises  for  a  term 
of  years,  of  which  twenty-one  years  do  not  remain  unexpired  : 
"  '  Person '  shall  include  a  body  of  persons,  corporate  or  unincorporate : 
"  '  Quarter  sessions '  shall  include  general  sessions,  and  in  Ireland 
shall  mean,  in  towns  and  "boroughs  where  there  are  separate  quarter 
sessions,  the  quarter  sessions  of  said  boroughs  and  towns,  and  in 
boroughs  where  there  are  no  separate  quarter  sessions,  the  quarter 
sessions  of  the  divisions  of  the  courts  (sio)  in  which  such  towns 
or  boroughs  shall  be  situate  : 
"  '  Officer  of  health'  shall  mean  and  include  medical  officer  of  health, 
sanitary  inspector,  or  any  statutory  officer  performing  the  duties 
which  a  medical  officer  or  sanitary  inspector  perfonns  under  or  by 
virtue  of  any  Act  of  Parliament : 
"  In  all  cases  in  which  the  name  of  a  local  authority,  local  court, 
magistrate,  or  officer  having  any  local  jurisdiction  in  respect  of 
their  or  his  office  is  referred  to,  without  mention  of  the  locality  to 
which  the  jurisdiction  extends,  such  reference  is  to  be  understood 
to  indicate  the  local  authority,  local  court,  magistrate,  or  officer 
having  jurisdiction  in  that  place  within  which  are  situate  the  pre- 
mises or  other  subject-matter  or  any  part  thereof  to  which  such 
reference  applies : 
"  '  The  Metropolis '  shall  not  include  the  city  of  London  or  the  liberties 
thereof,  but  shall  include  all  other  parishes  or  places  within  the 
jurisdiction  of  the  Metropolitan  Board  of  Works  : 
" '  Borough '  in  England  shall  mean  any  place  for  the  time  being 
subject  to  the  Act  passed  in  the  session  holden  in  the  fifth  and 
sixth  years  of  the  reign  of   Kiug  William  the  Fourth,  chapter 
seventy-six,  intituled  '  An  Act  to  provide  for  the  Eegulation  of 
Municipal  Corporations  in  England  and  Wales  :' 


IBtoelltttss  fax  ^xti^ms,  $tc. 

" '  Burgh '  in  Scotland  shall  mean  any  place  returning  or  contributing 

to  return  members  to  Parliament,  or  any  place  subject  to  the 

jurisdiction  of  a  town  council : 

" '  Borough '  in  Ireland  shall  mean  any  place  for  the  time  being 

subject  to  the  Act  passed  in  the  session  of  the  third  and  fourth 

years  of  the  reign  of  her  present  Majesty,  chapter  one  hundred 

and  eight,  and  intituled  '  An  Act  for  the  Eegulation  of  Municipal 

Corporations  in  Ireland.' " 

Sect.  4.  "  If  in  any  place  to  which  this  Act  applies  there  is  no  officer 

of  health  within  the  meaning  of  this  Act,  the  local  authority,  with  the 

approval  of  one  of  her  Majesty's  principal  secretaries  of  state,  shall 

forthwith  appoint  such  an  officer  for  such  period  as  shall  be  necessary, 

shall  assign  him  his  duties,  and  pay  him  such  salary  or  emolument 

out  of  the  local  rate  as  they,  with  such  approval  as  aforesaid,  shall 

think  fit.     The  local  authority,  with  the  like  approval,  may  from  time 

to  time  remove  any  officer  appointed  under  this  section,  and  in  manner 

aforesaid  appoint  another  officer  in  his  place." 

Sect.  5.  "  If  in  any  place  to  which  this  Act  applies  the  officer  of  health 
find  that  any  premises  therein  are  in  a  condition  or  state  dangerous  to 
health  so  as  to  be  unfit  for  human  habitation,  he  shall  report  the  same 
in  manner  hereinafter  provided  to  the  local  authority." 

Sect.  6.  "  Every  report  made  under  this  Act  by  the  officer  of  health 
shall  be  made  in  writing  and  delivered  to  the  clerk  of  the  local 
authority,  and  the  local  authority  shall  refer  such  report  to  a  surveyor 
or  engineer,  who  shall  thereupon  consider  the  report  so  furnishedi  to 
him,  and  repoi't  to  the  local  authority  what  is  the  cause  of  the  evil  so 
reported  on,  and  the  remedy  thereof,  and  if  such  evil  is  occasioned  by 
defects  in  any  premises,  whether  the  same  can  be  remedied  by 
structural  alterations  and  improvements  or  otherwise,  or  whether  such 
premises,  or  any  and  what  part  thereof,  ought  to  be  demolished." 

Sect.  7.  "  Upon  receipt  of  the  report  of  the  surveyor  and  engineer 
the  local  authority  shall  cause  copies  of  both  the  reports  to  be  given  to 
the  owner,  with  notice  of  the  time  and  place  appointed  by  the  local 
authority  for  the  consideration  thereof,  and  such  owner  shall  be  at 
liberty  to  attend  and  to  state  his  objections  (if  any)  to  such  reports,  or 
either  of  them,  including  therein  any  objection  that  the  necessary 
works  ought  to  be  done  by  or  at  the  expense  of  some  other  person  or 
persons,  or  at  the  expense  of  the  parish  or  district  in  which  the  pre- 
mises are  situate;  and  on  such  objections  the  local  authority  shall  make 
an  order  in  writing,  signed  by  the  clerk  of  such  local  authority,  which 
shall  be  subject  to  appeal  in  manner  hereinafter  mentioned;  and  if  such 
objections  are  over-ruled,  the  local  authority,  if  they  deem  it  necessary, 
shall  cause  to  be  prepared  a  plan  and  specification  of  the  works  (if 
any),,  and  an  estimate  of  the  cost  of  such  works,  required  to  be  exe- 
cuted," 

Sect.  8.  "  The  clerk  of  the  local  authority  shall  thereupon  forthwith 
give  notice  to  the  owner  of  the  premises,  informing  him  that  a  plan 
and  specification  and  estimate  of  the  cost  of  such  works  as  are  required 
in  reference  thereto  have  been  prepared,  and  that  such  plan  and  specifi- 
cation and  estimate  may,  if  such  owner  think  fit,  be  inspected  and 
transcribed  by  him  or  his  agent  at  the  office  of  the  clerk  of  the  local 
authority  without  charge ;  and  any  such  owner  may  at  any  time  within 
three  weeks  after  the  receipt  of  such  notice  state  in  writing  to  the  clerk 
of  the  local  authority  any  objection  which  he  may  entertain  to  the  said 
plan,  specification,  and  estimate,  or  any  of  them,  and  may  attend  at  a 
time  and  place  to  be  appointed  for  such  purpose  by  the  local  authority 
to  support  such  objections;  and  the  local  authority  shall  thereupon 
make  such  order  in  relation  thereto  as  they  may  think  fit ;  and  if  they 
decide  that  any  alteration  is  to  be  made  in  the  said^lan,  specification, 
and  estimate,  the  local  authority  shall  cause  such  alteration  to  be  made 
accordingly,  and  the  plan  and  specification  and  estimate  so  amended 
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shall  be  the  plan  and  specification  and  estimate  according  to  which  the 
works  shall  be  executed." 

Sect.  9.  "  Any  person  aggrieved  by  any  order  of  the  local  authority, 
or  his  agent,  may  appeal  against  the  same  to  the  court  of  quarter 
sessions  held  next  after  the  making  of  the  said  order,  but  the  appellant 
shall  not  be  heard  in  support  of  the  appeal  unless,  within  one  calendar 
month  after  the  making  of  the  order  appealed  against,  he  give  to  the 
clerk  of  the  local  authority  notice  in  writing  stating  his  intention  to 
appeal,  together  with  a  statement  in  writing  of  the  grounds  of  appeal, 
and  shall,  within  two  days  after  giving  such  notice,  enter  into  a  recog- 
nizance before  some  justice  of  the  peace,  with  sufficient  securities, 
conditioned  to  try  such  appeal  at  the  said  court,  and  to  abide  the  order 
of  and  pay  such  costs  as  may  be  awarded  by  the  court  or  any  adjourn- 
ment thereof;  and  the  court,  upon  the  appearing  of  the  parties,  or  upon 
their  making  default,  shall  have  full  power  and  jurisdiction  to  make 
such  order,  and  give  such  directions  as  under  the  circumstances  shall 
seem  just,  and  may,  according  to  its  discretion,  award  such  costs  to  the 
party  appealing  or  appealed  against  as  they  think  proper,  and  the 
determination  of  the  court  in  or  concerning  the  premises  shall  be  con- 
clusive and  binding  on  all  persons  to  all  intents  or  purposes  what- 
soever :  provided, 

"  First,  that  if  there  be  not  time  to  give  such  notice  and  enter  into 
such  recognizance  as  aforesaid,  then  such  appeal  may  be  made  to, 
and  such  notice,  statement,  and  recognizance  be  given  and  entered 
into  for,  the  next  sessions  at  which  the  appeal  can  be  heard  : 
"Secondly,  that  on  the  hearing  of  the  appeal  no  grounds  of  appeal 
shall  be  gone  into  or  entertained  other  than  those  set  forth  in  such 
statement  as  aforesaid : 
"  Tliirdly,  that  in  any  case  of  appeal  the  court  shall,  at  the  request  of 
either  party,  state  the  facts  specially  for  the  determination,  in 
England  or  Ireland,  of  her  Majesty's  Court  of  Queen's  Bench,  or  in 
Scotland  of  either  Division  of  the  Court  of  Session,  in  which  case  it 
shall  be  lawful  to  remove  the  proceedings,  by  writ  of  certiorari  or 
by  petition,  into  the  said  Courts  of  Queen's  Bench  or  to  the  Court  of 
Session  respectively  : 
"Fourthly,  that  pending  any  appeal  no  work  shall  be  done  nor  pro- 
ceedings taken  under  any  order  until  after  the  determination  of 
such  appeal,  or  it  shall  cease  to  be  prosecuted." 
Sect.  10.  "  If  the  owner  appeal  from  the  decision  of  the  local  authority 
upon  the  objection  that  he  is  not  responsible  for  the  state  and  condition 
of  his  premises,  he  shall  be  bound  to  give  notice  of  his  appeal,  and  a 
statement  in  writing  of  the  ground  thereof,  to  the  person  or  persons, 
or  to  the  parish  or  district,  alleged  by  him  to  be  the  occasion  of  his 
premises  being  in  such  a  state  or  condition  as  to  render  them  liable  to 
be  reported  upon  under  the  provisions  of  the  Act,  and  such  person  or 
persons,  or  parish  or  district,  may  appear  before  the  court,  and  be  heard 
against  his  or  their  alleged  liability." 

Sect.  11.  "If  the  local  authority  shall  decide  in  favour  of  the  objection 
of  the  owner  of  the  premises  that  some  other  person  or  persons,  or  that 
the  parish  or  district  in  which  the  premises  are  situate,  is  or  are  respon- 
sible for  the  state  and  condition  of  his  premises,  the  local  authority 
shall  forthwith  send  copies  of  the  reports  of  the  officer  of  health  and  of 
the  surveyor  or  engineer  to  such  person  or  persons,  or  to  the  officer  of 
such  parish  or  district,  together  with  notice  of  his  or  their  alleged 
liability,  and  shall  appoint  a  time  and  place  for  hearing  the  parties  so 
alleged  to  be  liable,  and  give  notice  thereof  to  the  said  parties  and  also 
to  the  owner  of  the  premises,  and  the  local  authority  shall  make  such 
order  thereupon  as  to  them  shall  seem  just,  and  the  same  shall  be  sub- 
ject to'  appeal  in  manner  aforesaid." 

Sect.  12.  "  If  and  whenever  any  four  or  more  householders  living  in  or 
near  to  any  street  by  writing  under  their  hands  represent  to  the  officer 


of  health  that  in  or  near  that  street  any  premises  are  in  a  eoiiditidn  or 
state  dangerous  to  health  so  as  to  be  unfit  for  human  habitation,  he 
shall  forthwith  inspect  the  premises,  and  report  thereon  ;  but  the 
absence  of  any  such  representation  shall  not  excuse  him  from  inspecting 
any  premises,  and  reporting  thereon."  • 

Sect.  13.  "  In  the  event  of  the  local  authority  declining  or  neglecting 
for  the  space  of  three  calendar  months,  after  receiving  such  report,  to 
take  any  proceedings  to  put  this  Act  in  force,  the  householders  who 
signed  such  representation  may  address  a  memorial  to  the  secretary  of 
state  stating  the  circumstances,  and  asking  that  an  inquiry  be  made, 
and  upon  receipt  of  such  memorial  .the  said  secretary  of  state  may  direct 
the  local  authority  to  proceed  under  the  provisions  of  the  Act,  and  such 
direction  shall  be  binding  on  the  local  authority." 

Sect.  14.  "  Within  three  calendar  months  after  the  service  on  the 
owner  of  the  order  by  the  clerk  of  the  local  authority,  or,  in  the  case  of 
appeal,  within  one  calendar  month  after  the  order  of  quarter  sessions, 
or,  in  the  event  of  a  further  appeal,  within  one  calendar  month  after  the 
order  of  the  court  of  iinal  appeal,  the  persons  so  served  with  the  order 
of  the  local  authority  shall  each  of  them  signify  in  writing  to  the  clerk 
of  the  local  authority  whether  he  is  willing  to  effect  the  works  required 
to  be  executed  ;  and  where  two  or  more  persons  shall  so  signify,  the 
right  of  effecting  the  works  shall  be  given  first  to  the  person  whose 
ownership  is  first  or  earliest  in  title." 

Sect.  15.  "  Where  the  owner  of  the  premises  and  his  residence  or  place 
of  business  are  known  to  the  local  authority,  it  shall  be  the  duty  of  the 
clerk  of  the  local  authority,  if  the  owner  be  residing  or  have  a  place  of 
business  within  the  district  of  such  local  authority,  to  give  any  notice 
by  this  Act  required  to  be  served  on  him  to  the  owner,  or  for  him,  to 
some  inmate  of  his  place  of  residence  or  business  within  the  place ;  and 
if  he  be  not  residing  within  such  district,  or  has  no  place  of  business 
therein,  then  to  send  the  notice  by  post  in  a  registered  letter  addressed  to 
the  owner  at  his  place  of  residence  or  business  ;  provided  that  the  notice 
served  upon  the  agent  of  the  owner  shall  be  deemed  notice  to  the  owner." 
Sect.  16.  "  Where  the  owner  of  the  premises  or  his  residence  or  place 
of  business  is  not  known  to,  or  after  diligent  inquiry  cannot  be  found 
by,  the  local  authority,  then  the  clerk  of  the  local  authority  may  servo 
the  notice  by  leaving  it,  addressed  to  the  owner,  with  some  occupier  of 
the  premises,  or  if  there  be  not  an  occupier,  then  by  causing  it  to  be  put 
up  on  some  conspicuous  part  of  the  premises." 

Sect.  17.  "Every  notice  required  to  be  given  by  the  clerk  of  the 
local  authority  by  this  Act  shall  be  in  writing  or  print,  or  partly  in 
writing  and  partly  in  print,  and  shall  be  signed  by  the  clerk  of  the 
local  authority  or  deputy  appointed  by  him." 

Sect.  18.  "The  owner  on  whom  the  local  authority  shall  have  imposed 
in  the  first  instance  the  duty  of  executing  the  work  shall,  within  two 
calendar  months  thereafter,  commence  the  works  as  shown  on  the 
plan  and  described  in  the  specification,  and  shall  diligently  proceed 
with  and  complete  the  same  in  conformity  with  the  specification  to 
the  satisfaction  of  the  surveyor  or  engineer  appointed  by  the  local 
authority;  and  if  such  owner  shall  fail  therein,  the  local  authority  shall 
require  the  owner  next  in  order  as  aforesaid  to  execute  the  said  works, 
and  in  case  of  his  default  shall  require  the  remaining  owners  in  their 
order  as  aforesaid  ;  and  if  all  such  owners  shall  make  default,  the  local 
authority  shall,  as  the  case  may  seem  to  them  to  require,  either  order 
the  premises  to  be  shut  up  or  to  be  demolished,  or  may  themselves 
execute  the  required  works  in  conformity  with  the  specification." 

Sect.  19.  "Where  the  local  authority  themselves  execute  the  works, 
they  may  apply  to  the  court  of  quarter  sessions  having  jurisdiction 
over  the  place  of  which  they  are  the  local  authority  for  an  order 
charging  on  the  premises  on  which  the  works  have  been  executed  the 
amount  of  all  costs,  charges,  and  expenses  that  have  been  incurred  by 
such  authority  in  or  about  the  execution  of  such  works,  including  the 
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costs  of  obtaining  the  order  ;  and  the  court  of  quarter  sessions,  when 
satisfied  of  the  amount  so  expended,  shall  make  an  order  accordingly, 
charging  on  the  premises  the  amount  of  such  costs,  charges,  and 
expenses,  together  with  interest  at  the  rate  of  four  pounds  per  cent, 
per  annum,  and  such  order  shall  be  filed  and  recorded  in  manner 
hereinafter  mentioned,  and  thereupon  the  amount  of  principal  and 
interest  thereby  secured  shall  be  a  charge  on  the  house,  bearing  in- 
terest at  four  per  centum,  and  having  priority  over  all  other  estates,  in- 
cumbrances, and  interests  whatsoever,  and  the  local  authority  shall, 
for  the  purpose  of  obtaining  satisfaction  of  the  monies  so  charged,  or  of 
any  interest  thereon,  be  deemed  to  be  a  mortgagee  of  an  absolute 
estate  in  the  house,  and  shall  be  invested  with  all  the  powers  conferred 
on  mortgagees,  by  part  two  of  the  Act  of  the  session  of  the  twenty-third 
and  twenty-fourth  years  of  the  reign  of  her  present  Majesty,  chapter 
one  hundred  and  forty-five,  and  in  Scotland  such  order  shall  be  re- 
corded in  the  appropriate  register  of  sasines." 

Sect.  20.  "  If  the  requirements  of  the  order  involve  the  total  demoli- 
tion and  not  the  improvement  of  the  premises  specified'therein,  the 
owner  shall,  within  three  months  after  service  of  the  order,  proceed  to 
take  down  and  remove  the  premises,  and  if  such  owner  fail  therein, 
then  the  local  authority  shall  proceed  to  take  down  and  remove  the 
same ;  and  the  local  authority  shall  sell  the  materials,  and,  after  de- 
ducting the  expenses  incident  to  such  taking  down  and  removal,  pay 
over  the  balance  of  monies,  if  any,  to  the  owner." 

Sect.  21.  "Where  at  the  time  of  making  the  order  the  premises 
specified  therein,  or  any  part  thereof,  are- or  is  subject  to  any  tenancy 
from  year  to  year,  or  for  a  year  or  for  any  less  term,  the  local  authority 
shall  give  notice  to  every  such  tenant,  stating  the  time  at  which  such 
tenancy  will  be  determined." 

Sect,  22.  "  Provided  always,  that  nothing  in  this  Act  contained  shall 
prejudice  or  interfere  with  the  rights  or  remedies  of  any  owner  for  the 
breach,  non-observance,  or  non-performance  of  any  covenant  or  contract 
entered  into  by  a  tenant  or  lessee  in  reference  to  any  premises  in 
respect  of  which  any  order  shall  be  made  by  a  local  authority ;  and 
if  any  owner  shall  be  obliged  to  take  possession  of  any  premises  in 
order  to  comply  with  any  order  made  under  the  provisions  of  this 
Act,  such  entry  or  taking  possession  shall  not  affect  his  right  to  avaU 
himself  of  any  such  breach,  non-observance,  or  non-performance  that 
may  have  occurred  prior  to  his  so  taking  possession." 

Sect.  23.  "  If  the  order  be  that  the  premises  require  improvement, 
the  owner,  including  therein  the  owner  of  the  first  estate  of  inheritance, 
if  he  think  fit,  may,  instead  of  effecting  the  works  required  by  the 
plan  and  specification,  take  down  the  premises ;  but  in  every  such  case, 
and  also  in  the  event  of  the  owner  desiring  to  retain  the  site  of  the 
premises  required  by  the  order  to  be  totally  demolished,  no  house  or 
other  building  or  erection  shall  be  erected  on  all  or  any  part  of  the  site 
of  the  premises  so  taken  down  which  shall  be  injurious  to  health ;  and 
the  local  authority  may  at  any  time  make  an  order  upon  the  owner  to 
abate  or  alter  the  said  hoiise,  building,  or  erection,  as  the  case  may 
require  ;  and  in  the  event  of  non-compliance  with  such  order  the  local 
authority  may,  at  the  expense  of  the  owner  thereof,  abate  or  alter  any 
house  or  other  building  or  erection  at  any  time  wholly  or  partly 
erected  contrary  to  the  provisions  of  this  section." 

Sect.  24.  "  When  there  are  two  or  more  owners  of  any  premises,  and 
it  appears  to  any  two  justices  in  petty  sessions,  on  application  of  any 
owner  of  such  premises,  that  the  interest  of  the  applicant  in  the  pre- 
mises will  be  prejudiced  by  the  neglect  and  default  of  any  other 
owner  to  deal  with  the  premises  in  conformity  with  the  order  so  made, 
it  shall  be  lawful  for  such  justices,  if  the  applicant  undertake  to  their 
satisfaction  to  bring  the  premises  into  conformity  with  such  order,  to 
make  an  order  empowering  the  applicant  forthwith  to  take  possession 
of  the  premises,  and  to  do  all  such  works  as  may  be  necessary  for 
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bringing  the  same  into  conformity  with  such  order,  and  within  such 
time  as  shall  be  fixed  by  such  justices,  and  on  non-compliance  by 
such  last-mentioned  applicant  with  his  undertaking  it  shall  be  lawful 
for  the  justices  to  make  a  like  order  in  favour  of  any  other  owner." 

Sect.  25.  "  Where  any  owner  has  completed  any  works  required  to 
be  executed  by  a  local  authority  in  pursuance  of  this  Act,  he  may,  on 
the  completion  thereof,  apply  to  the  local  authority  for  a  charging 
order  charging  on  the  premises,  on  which  the  works  have  been  exe- 
cuted, an  annuity  as  compensation  to  the  owner  for  the  expenditure 
incurred  by  him  in  executing  such  works,  and  shall  produce  to  the  local 
authority  the  certificate  of  their  surveyor  or  engineer  that  the  works 
have  been  executed  to  his  satisfaction,  and  also  the  accounts  and 
vouchers  for  such  works,  and  the  local  authority,  when  satisfied  that 
the  owner  has  duly  executed  such  works,  shall  make  a  charging  order 
accordingly." 

The  annuity  charged  shall  be  a  sum  of  six  pounds  for  every  one 
hundred  pounds  of  such  expenditure,  and  so  in  proportion  for  any  less 
sum,  to  commence  from  the  date  of  the  order,  and  to  be  payable  for  a 
term  of  thirty  years  to  the  owner  named  in  such  order,  his  executors, 
administrators,  or  assigns.  Charging  orders  made  under  this  Act  shall 
be  made  according  to  form  A.  in  the  second  schedule  hereto  annexed, 
or  as  near  thereto  as  the  circumstances  of  the  ease  will  admit. 

The  costs  of  obtaining  the  order  to  be  allowed  by  the  local  authority 
shall  be  deemed  to  be  part  of  the  expenditure -incurred  by  the  owner. 

By  sect.  26,  the  above  annuity  is  made  a  first  charge  on  the  premises. 

By  sect.  27,  it  is  made  recoverable  as  a  rent-charge  granted  by  deed. 

By  sect.  28,  the  order  is  conclusive  evidence  that  the  proceedings  di- 
rected with  reference  to  the  obtaining  such  order  have  been  duly  taken. 

Sect.  29.  "  Every  charging  order  made  in  pursuance  of  this  Act  relating 
to  premises  in  Middlesex  or  Yorkshire  shall  be  registered  iu  the  same 
manner  respectively  as  if  such  charge  "were  made  by  deed  by  the 
absolute  owner  of  such  lands  without  the  aid  of  this  Act ;  and  a  copy 
of  every  such  charging  order  of  the  certificate  of  such  surveyor  or 
engineer  as  aforesaid,  together  with  a  copyfof  the  accounts  as  passed  by 
the  local  authority,  and  which  copies  shall  be  certified  to  be  true  copies 
by  the  clerk  of  such  local  authority,  shall,  within  six  months  after  the 
date  of  such  charging  order,  be  deposited  with  the  clerk  of  the  peace  of 
the  county  in  whiqhthe  premises  are  situate,  who  shall  be  entitled  to  a 
fee  of  ten  shillings  for  filing  and  recording  the  same;  and  every 
charging  order  made  in  pursuance  of  this  Act  relating  to  premises  in 
Scotland  shall  be  recorded  in  the  appropriate  register  of  sasines." 

By  sect.  30,  the  charging  order  may  be  assigned. 

Sect.  31.  "  All  expenses  incurred  by  the  local  authority  in  pursuance 
of  this  Act  shall  be  defrayed  by  them  out  of  a  special  local  rate,  not 
exceeding  twopence  in  the  pound  in  any  year,  which  they  are  hereby 
empowered  to  assess  and  levy  for  the  purposes  of  this  Act." 

Sect.  32.  "  The  public  works  loan  commissioners,  as  defined  by  the 
'Public  Works  lioan  Act,  1853,'  may,  if  they  think  fit,  lend  to  any 
local  authority,  and  any  local  authority  may  borrow  from  the  said 
commissioners,  such  sums  as  the  said  authority  may  require  for  the 
purposes  of  this  Act,  but  the  amount  of  every  loan  shall  be  sanctioned 
by  the  lords  commissioners  of  the  treasury." 

Sect.  33.  "  Any  summons,  notice,  writ,  or  other  proceeding  at  law 
or  in  equity,  or  otherwise,  in  relation  to  carrying  into  effect  the  ob- 
jects and  purposes  of  this  Act,  required  to  be  served  upon  the  local 
authority,  may  be  lawfully  served  by  delivering  the  same  to  the  clerk 
of  the  local  authority,  or  leaving  the  same  at  his  office  with  some 
person  employed  there  by  him." 

Sect.  34.  "  Any  notice,  demand,  or  other  written  document  served  by 
the  local  authority  for  the  purposes  of  this  Act  shall  be  signed  by  the 
clerk  of  the  local  authority." 
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DwelUngsfor 

Artizans,  dec. 

Penalty  for 
obsti-uctiug 
officer  of  health, 
&c.,  in  execution 
of  Act. 

Penalty  for 
preventing 
esecnUon  of  Act. 


Appearance  of 
local  authority. 


Eecovery  of 
penalties. 


Application  of 
Act  to  Scotland. 


Application  of 
Act  to  Ireland. 


Jurisdiction  of 

certain 

magistrates. 
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Sect.  35.  "  Where  any  person  at  any  time  obstructs  the  oflScer  of 
health  or  other  person  acting  in  the  performance  of  anything  which  the 
local  authority  or  their  officers  respectively  are  by  this  Act  required  or 
authorized  to  do,  every  person  so  offending  shall  for  every  such  offence 
forfeit  not  exceeding  twenty  pounds." 

Sect.  36.  "  If  the  occupier  of  any  premises  prevents  the  owner 
thereof,  or  if  the  owner  or  occupier  of  any  premises  prevents  the 
officer  of  health,  or  their  officers,  agents,  servants,  or  workmen,  from 
carrying  into  effect  with  respect  to  the  premises  any  of  the  provisions 
of  this  Act,  after  notice  of  the  intention  so  to  do  has  been  given  to  the 
occupier,  or,  as  the  case  shall  be,  to  the  owner,  any  justice  on  proof 
thereof  may  make  an  order  in  writing  requiring  the  occupier  to  permit 
the  owner,  or,  as  the  case  shall  be,  requiring  the  owner  or  occupier,  or 
both,  to  permit  the  officer  of  health,  or  the  local  authority,  and  their 
officers,  agents,  servants,  and  workmen,  to  do  all  things  requisite  for 
carrying  into  effect  with  respect  to  the  premises  and  provisions  of  this 
Act ;  and  if  at  the  expiration  of  ten  days  after  the  service  of  such  order 
of  the  justice  the  occupier  or  owner  fails  to  comply  therewith,  every 
person  so  offending  shall  for  every  day  during  which  the  failure  con- 
tinues forfeit  not  exceeding  twenty  pounds :  provided  that  during  any 
such  failure  by  the  occupier  the  owner,  unless  assenting  thereto,  shall 
not  be  liable  to  the  forfeitxire." 

Sect.  37.  "  The  local  authority  may  appear  before  any  judge,  justices, 
borough  magistrates,  sheriff,  or  sheriff-substitute,  by  their  clerk,  and 
any  company  or  body  corporate  may  appear  before  the  said  magistrate 
or  magistrates  by  any  member  of  their  board  of  management." 

Sect.  38.  "  Penalties  under  this  Act  may  be  recovered  before  two 
justices  in  manner  directed  by  an  Act  passed  in  the  session  holden  in 
the  eleventh  and  twelfth  years  of  the  reign  of  her  Majesty  Queen 
Victoria,  chapter  forty-three,  intituled  '  An  Act  to  facilitate  the  Per- 
formance of  the  duties  of  Justices  of  the  Peace  out  of  Sessions  within 
England  and  Wales  with  respect  to  summary  Convictions  and  Orders,' 
or  any  Act  amending  the  same,  and  in  Scotland  by  summary  complaint 
before  the  sheriff,  sheriff-substitute,  or  two  justices,  or  in  boroughs 
before  the  magistrates,  in  manner  provided  by  '  The  Summary  Pro- 
cedure Act,  1864,'  and  in  Ireland  in  manner  directed  by  '  The  Petty 
Sessions  (Ireland)  Act,  1851,'  and  any  Act  amending  the  same." 

Sect.  39.  "For  the  purpose  of  adapting  this  Act  to  Scotland  the  fol- 
lowing alteration  shall  be  made  ;  that  is  to  say, 

(1.)  " '  The  Lands  Clauses  Consolidation  Act  (Scotland),  1845,'  shall 
be  substituted  for  '  The  Lauds  Clauses  Consolidation  Act,  1845  :' 
(2.)  "  All  the  judicial  powers  given  to  justices  in  quarter  sessions  by 
this  Act  shall  be  exercised  by  sheriffs  of  copnties  or  sheriff-sub- 
stitutes ;  and  wherever  by  this  Act  an  appeal  is  given  to  the  court 
of  quarter  sessions,  and  thence  to  the  Court  of  Queen's  Bench, 
such  appeal  shall  be  to  the  sheriff  of  the  county,  and  from  him  to 
the  Court  of  Session  in  the  usual  manner." 
Sect.  40.  "  For  the  purpose  of  adapting  this  Act  to  Ireland  the  words 
'The  Lands  Clauses  Consolidation  Act,  1845,'  shall  mean  'The  Eail- 
ways  Act,  Ireland,  1851,'  and  the  several  Acts  amending  the  same." 

Sect.  41.  "Any  act,  jDOwer,  or  jurisdiction  hereby  authorized  to  be 
done  or  exercised  by  two  justices  may  be  done  or  exercised  by  the  fol- 
lowing magistrates  withiu  their  respective  jurisdictions  ;  that  is  to  say  : 
as  to  England,  by  any  metropolitan  police  magistrate  or  other  stipen- 
diary magistrate  sitting  alone  at  a  police  court  or  other  appointed 
place,  or  by  the  lord  mayor  of  the  city  of  London,  or  any  alderman  of 
the  said  city,  sitting  alone  or  with  others,  at  the  Mansion  House  or 
Guildhall ;  as  to  Scotland,  by  the  sheriff  or  sheriff-substitute,  or  by 
any  two  magistrates  of  a  burgh  ;  and  as  to  Ireland,  by  any  one  or  more 
divisional  magistrates  of  police  in  the  police  district  of  Dublin,  and  else- 
where by  two  or  more  justices  of  the  peace  in  petty  sessions." 
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Schedules. 


Places  to  which  Act 
applies. 


The  City  of  Lon- 
don    and      the 
Liberties  thereof. 
Local  AotB : 
11  &  12  Vict. 
0.  163. 

14  &  15  Vict. 
0.  91. 

The  Metropolis 


Description  of  Local 
Authority. 


■Boroughs  not 
within  the  juris- 
diction of  such 
Local  Board  as 
aforesaid. 


Any  town  not  in- 
cluded in  the 
above  descrip- 
tions, and  under 
the  jurisdiction 
of  commissioners, 
trustees,  or  other 
persons  entrust- 
ed by  any  local 
Act  with  powers 
of  improving, 
cleansing,        or 

-  paving  any  town. 

Places  within  the 
jurisdiction  of 
local  boards, 
constituted  in 
pursuance  of 
"  The  Public 
Health  Act, 
1848,"  and  "The 
Local  Govern- 
ment Act,  1858," 
or  one  of  such 
Acts. 


Description  of  Local 
Kate. 


Commissioners 
of    Sewers    of 
the      City    of 
London. 

Local  Act,  11  & 
12  Vict.  c.  163. 


The  vestries  and 
district  boards 
under  the  Act 
18  &  19  Vict, 
c.  120,  within 
their  respective 
parishes  and 
districts. 

The  mayor, 
aldermen,  and 
burgesses,  act- 
ing by  the 
Council. 


The  commis- 
sioners, trus- 
tees, or  other 
persons  en- 
trusted by  the 
local  Act  with 
powers  of  im- 
proving,cleans- 
ing,  or  paving 
the  town. 


The  Local  Board. 


Description  of  Clerk 
of  Local  Authority. 


The  consolidated 
rate,  11  &  12 
Vict.  c.  163,  s. 
158. 


Bate  to  be  levied 
for  defraying  the 
expenses  of  the 
Act,  18  &  19 
Vict.  c.  120. 


The  borough  fund 
or  other  property 
applicable  to  the 
purposes  of  a 
borough  rate  or 
the  borough  rate. 

Any  rate  leviable 
by  such  commis- 
sioners, trustees, 
or  other  persons, 
or  other  funds 
applicable  by 
them  to  the  pur- 
poses of  improv- 
ing, cleansing,  or 
paving  the  town. 


General  district 
rate,  11  &  12 
Vict.  c.  63,  s.  87. 


The  clerk  to  the 

commissioners. 

11  &  12  Vict. 

u.  163,  s.  25. 


Clerk  of  the 
vestries  or  dis- 
trict boards. 


The  town  clerk. 


The  clerk  of  the 
commissioners 
or  trustees  or 
other  persons 
or  other  officer 
performing  the 
duties  of  clerk. 


Clerk    of     the 

Local     Board 

or  other  officer 

■  performing 

duties  of  cleric. 

11  &  12  Vict. 

^.  63,  s.  37. 
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ScoUand. 


Places  to  which  Act 

Description  of  Local 

Description  of  Local 

Desci-iption  of  Clerk 

appUea. 

Authority. 

Kate. 

of  Local  Authority. 

Burghs. 

The  magistrates 

The  revenue  of  the 

Town  clerk. 

and  town  coun- 

burgh    or     the 

cil. 

localrateleviable 
for   prison    pur- 
poses   under  23 
&  24  Vict.  c.  105, 
or     any     other 
local    rate   levi- 
able by  the  town 
councU. 

Places     where 

The    police    or 

Property  or   rate 

Clerk  of  the  com- 

police   commis- 

other commis- 

belonging to  or 

missioners    or 

sioners  or  trus- 

sioners or  trus- 

leviable   by  the 

trustees  or  any 

tees  exercise  the 

tees. 

commissioners  or 

other      officer 

functions          of 

trustees. 

performing  the 

police    commis- 

duties of  clerk. 

sioners      acting 

•   under         "The 

General     Police 

and      Improve- 

ment (Scotland) 

Act,"  or  trustees 

or  commissioners 

acting  under  any 

general  or  local 

Act. 

Ireland. 


Places  to  which  Act 
applies. 


Description  of  Local 
Authority. 


Description  of  Local 
Hate. 


Description  of  Clerk 
of  Local  Authority. 


The  City  of  Dub- 
lin. 


Towns  corporate 
or  boroughs 

(with  the  excep- 
tion of  the  City 
of  Dublin). 

Towns  having 
town  commis- 
sioners under  9 
Geo.  IV.,  c.  82, 
or  17  &  18  Vict. 
0.  103,  or  any 
Acts  amending 
the  same,  or 
having  commis- 
sioners or  other 
governing  body 
under  any  local 
Act. 


The  Right  Hon- 
ourable the 
Lord  Mayor, 
aldermen,  and 
burgesses,  act- 
ing by  the 
council. 

The  mayor, 
aldermen,  and 
burgesses,  act- 
ing by  the 
council. 

The  town  com- 
missioners or 
other  govern- 
ing body. 


The  borough  fund 
orborough  or  im- 
provement rate. 


The  borough  fund, 
or  town  fund,  or 
borough  rate. 


Any  rate  leviable 
by  these  bodies, 
or  any  fund  be- 
longing to  them 
applicable  in  the 
whole  or  in  part 
to  the  making 
or  repairing  of 
sewers  within 
their  jurisdic- 
tion. 


The  town  clerk. 


The  town  clerk. 


The  clerk  of  the 
commissioners 
or  other  govern- 
ing body. 


BtoeUmgsi  for  Etttjans,  ^c. 

SECOND  SCHEDULE. 
(A.) 
The  Artitans  cmd  Labowren  DweUinc/s  Act,  1868. 
County  of  parish  of  ,  No. 

The  ,  [insert  description  of  local  authority],  beimff  tlie  local  autho- 

rity under  the  above-mentioned  A  ct,  do,  by  this  order  under  their  hands  and  seal, 
charge  the  inheritance  or  fee  of  the  premises-mentioned  in  the  schedule  hereto  with 
the  payment  to  ,  of  the  sum  of  pounds,  payable  yearly  on 

the   _  ^  day  of  ,  for  the  term  of  years,  and  being  in 

consideration  of  an  expenditure  of  pounds  incun-ed  by  him  in  respect  of 

the  said  premises. 

SOHESULE. 

[Insert  description  of  premises  charged]. 


1441 
Schedules. 


(1.)  Charging 
order. 


(B.) 
To  be  endorsed  on  Charging  Order. 
Dated  the  day  of  .  (2.)  Form  of 

I,  the  within-named  ,  in  pursuance  of  the  Artizans  and  Labourers   aesigiiment  of 

Dwellings  Act,  1868,  amdin  consideration  of  pounds  this  day  paid  to   ™*''S''- 

me,  hereby  assign  to  the  within-mentioned  charge. 

{Signed.) 


TRIED  SCHEDULE. 

BE  it  remembered,  that  on  the  day  of  18    ,  upon  the    (l.)  Form  of 

repm-t  hereinafter  mentioned,  we,  the  undersigned  justices,  assemhled  at  the  court  of  order  by  court  of 
quarter  sessions  holden  in  and  for  the  county  of  ,  or  assembled  in  petty   or  MM;y°s^eM?(ms 

sessions  for  the  division  or  district  of  the  borough  or  county  of  ,  or   or  court  of  burgh 

members  of  the  court  of  burgh  magistrates  for  [as  the  case  may  be],    magistrates  ja 

do  hereby  order  and  determine  that  one  or  more  house  or  houses  or  buildings   Scotland. 
situate  in  a  certain  court  or  alley  within  the  borough  or  burgh,  kn/ywn  or  designated 
as  court  or  alley  [or  otherwise  distinguishing  the  premises],  and  spe- 

cified in  the  report  of  the  officer  of  health  for  the  ,  dated  the 

day  of  ,  18     ,  4S  or  a/re  unfit  for  hum^n  habitation,  and  ought  to  be  im- 

proved or  demolished  [as  the  case  may  be],  in  pursuance  of  "  The  Artisans  and 
Labourers  Dwellings  Act,  1868." 


Artizans  and  Laliourers  Dwellings  Act,  1868. 
/,  A .  £.,  clerk  of  the  peace,  or  clerk  of  the  justices  [ot  clerk  of  the  court  of 
burgh  magistrates']  for  the  ,  do  hereby  certify,  that  on  the 

day  of  18     ,  the  justices  assembled  at  the  court  of  quarter  sessions,  or 

assembled  at  the  petty  sessions  for  the  [or  couH  of  the  burgh  magis- 

trates] [as  the  case  may  be],  made  an  order,  of  which  the  following  is  u,  true 
copy  1 — 

[Here  give  a  copy  of  the  presentment,  Form  1.] 

As  witness  iwy  hand,  this  day  of  in  the  year  of  our  Lord, 

18    . 

CSigned)        (A .  B.)  clerk  of  the  peace  or  cleric  of  the  justices  for 
[or  derk  of  the  court  of  burgh  magistrates]. 

To  the  clerk  of  the  of 


(2.)  Form  of 
notice  by  cleric  of 
the  peace,  cleric 
of  the  justices,  or 
clerk  of  the 
court  of  burgh 
magistrates  in 
Scotland  to  clerk 
of  local  authority. 


VOIi.  I. 


INDEX. 


ABATEMENT    OF    NUISANCES. 
Nuisance,  Vol.  III. 


See 


ABDUCTION  OF  WOMEN— co»eJnwe«! 


ABATEMENT,  PLEAS  IN 
what,  1 
inutility  of,  ib. 
what  may  be  pleaded,  ib. 
defects  apparent  on  face  of  .indictment,  ib. 
defects  not  apparent  on  face  of  indict- 
ment, 2 
where  several  defendants,  ib. 
aniendment  of  indictment,  ib. 
certain  defects  immaterial,  ib. 
time  of  pleading,  3 
manner  of  pleading,  ib. 
want  of  a  formal  conclusion  cured,  ib. 
affidavit  of  truth,  4 
amendment  of  plea  not  allowed,  ib. 
demurrer  to  plea,  ib. 
replication,  5 

defects  in  replications  cured,  ib. 
issue,  ib. 

evidence  of  misnomer,  ib. 
judgment  for  defendant,  ib. 
judgment  for  crown,  6 
forms — of  plea  of  misnomer,  ib. 

of  affidavit  of  truth,  ib. 

of  replication,  7 

ABDUCTION  OP  WOMEN 

I.  On  Accoxmt  of  their  Property 
statute  as  to,  7 

what  constitutes  the  offence,  ib. 

when  under  the  age  of  twenty  one,  ib. 

taking  away  against  will  of  the  woman,  8 

indictment,  contents  of,  ib. 

venue,  ib. 

not  triable  at  quarter  sessions,  ib. 

evidence,  ib. 

woman  abducted,  competent  witness 
though  after  marriage,  9 

no  conviction  for  assault  on  this  indict- 
ment, ib. 

punishment,  ib. 

II.  Forcible  abduction  of  Women 
offence  not  triable  at  sessions,  9 

III.  Of  Qirls  under  Sixteen 
statute  as  to,  9 

what  a  taking  within  the  Act,  10,  11 

consent  of  girl,  when  immaterial,  10 

when  consent  material,  ib, 

evidence,  11 

offence  not  triable  at  quarter  sessions,  ib. 

IV.  Forms,  as  to 

warrant  of  commitment  for  abduction  of 
a  woman  on  account  of  her  property,  11 


IV.  Forms,  as  to- 

for    abduction    of    such    woman    under 

twenty-one  years  of  age,  ib. 
for  abduction  by  force,  12 
for  abduction  of  girl  under  sixteen,  ib. 
indictments  for  abduction  of  women  of 

property,  ib. 
the  like  when  under  the  age  of  twenty-one, 

ib. 
the  like  for  forcible  abduction,  ib. 
the  like  as  to  a  girl  under  sixteen,  ib. 

ABETTOR.    See  AcoBssAiir 

ABJURATION.    See  Oath,  Vol.  III. 

ABORTION 

when  murder,  at  common  law,  13 
statute  as  to,  ib. 

administering  drugs  to  procure,  ib. 
using  instruments  to  procure,  ib. 
supplying  drugs,  &c.,  knowing  the  same  is 

intended  to  be  used  to  procure,  ib. 
what  is  an  administering,  14 
what  knowledge  necessary  to  constitute  an 

unlawful  supplying,  ib. 
what  a  noxious  thing,  ib. 
offence  where  triable,  15 
punishment,  ib. 
accessaries,  ib. 

Forms,  as  to 

of  commitment,  15 
of  indictment,  16 

ACCEPTANCE.    See  Foegbbt,  Vol.  II. 

ACCESSARY 

I.  Principals  in  general 

principals  in  first  degree,  17 

principals  in  second  degree,  ib. 

as  to  duels,  18 

a  common  purpose,  what,  ib. 

what  amounts  to  presence,  ib. 

presence  during  the  whole  offence  neces- 
sary, 19  .  •  i 

when  not  sufficiently  near  to  give  assist- 
ance, 20  .      .  ,    .   „-, 

a  sufficient  participation,  what,  il    _ 

offence  must  be  within  the  original  inten 

tion,  ib.  .     ,      .     •     1    ■    ii, 

as  to  indictment  aga,inBt  principals  in  th 

second  degree,  21 
in  misdemeanours,  22 

trial  of,  ib.  .     ,     .      ., 

punishment  of  principals  in  the  secon 

degree,  ib. 

z  z  z  z  2 
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ACCESSARY— conJimueti 

II.  Accessaries  in  general 

in  treason  no  accessaries,  23 

nor  in  misdemeanours,  ib. 

as  to  accessaries  in  felonies  at  common 

law,  ib. 
as  to  accessaries  in  felonies  by  statute,  ib. 
an  accessary  to  an  accessary,  24 

III,  Accessaries  before  the  fact 
■who  are,  24 

must  be  absent  when  offence  com- 
mitted, ib. 

procurement,  &c.,  ■what,iJ. 

m  manslaughter,  25 

in  offences  punishable  summarily,  ib. 

under  consolidated  statutes,  26 

under  Act  for  the  prevention  of  poach- 
ing, ib. 

lY.  A  ccessaries  after  the  fact 
relieving,  assisting,  &c.,  what,  27 
in  misdemeanours  none,  ib. 

V.  Proceedings  against  Accessaries 

(1.)  In  general 
conviction  of  principal  when  necessary,  28 
attainder  of  principal  unnecessary,  ib. 
as  to  erroneous  attainder,  ib. 
as  to  accessary  to  several  persons,  ib, 
when  tried  twice,  ib.,  30 
indictment  against  accessaries  in  felonies, 
28 

(2.)  Indictment  against 
accessaries  before  the  fact,  29 
in  misdemeanours,  30 
accessaries  after  the  fact  in  felonies,  ib. 
choice  of  remedies,  ib. 
against  principal  and  accessary  jointly,  31 
against  accessary  alone  after  conviction  of 

principal,  32 
against  accessary  alone  for  a  substantive 

felony  or  misdemeanour,  ib. 
when  several  accessaries  may  be  included 

in  the  same  indictment,  33 

(3.)  Trial  of 

time  of  trial  where  accessary  indicted  as 
such  with  principal,  33 

trial  of,  where  accessary  before  the  fact  is 
indicted  for  a  substantive  felony,  34 

accessaries  after  the  fact,  when  triable  ii. 

not  to  be  tried  twice,  ib. 

place  of  trial,  ib. 

accessary  before  or  after  the  fact  may  be 
tried  by  any  court  having  jurisdiction  to 
try  principal  felon,  although  offence 
committed  on  seas  or  abroad,  ib 

offence  committed  in  different  counties 
accessary  maybe  tried  in  either,  ib. 

admiralty  jurisdiction,  35 

offences  punishable  summarily,  ib. 

(i.)  Evidence  against,  in  general 
on  indictment  against  principal  and  acces- 
sary before  the  fact,  35 


ACCESSARY— coniimwcZ 

V.  Proceedings  against— continued 

on  indictment  against  an  accessary  after 
the  fact,  together  with  the  principal,  ib. 

on  indictment  against  the  accessary  after 
conviction  of  principal,  36 

on  indictment  against  accessary  alone  for 
a  substantive  felony,  37 

competency  of  witnesses,  ib. 

(5.)  Punishment  of 
of  accessary  before  the  fact,  37 
accessaries  afteir  the  fact,  ih. 

For  the  Statutes  against  Receivers  of  Stolen 
Goods,  see  tit.  Laroent,  Vol.  III. 
receivers    of   stolen   letters.      See  Post 

OrricE,  Vol.  III. 
receivers  of  public  stores,  &c.  See  Stobes, 

Vol.  V. 

VI.  Forms,  as  to 

information  to  ground  a  warrant  to  ap- 
prehend a  principal  in  the  second  degree, 
37 
the    like  against  an  accessary  before  the 

fact,  38 
the  like  against  accessary  after  the  fact,  ib. 
the  like  against  an  aider  and  abettor  of 

an  offence  punishable  summarily,  i6. 
the  like  against  an  accessary  after  the  fact 

to  a  like  offence,  ib. 
warrant  to  apprehend  an  accessary  before 

the  fact,  ib. 
the  like,  to  apprehend  accessary  after  the 

fact,  for  harbouring  principal,  39 
commitment  of  principal  in  second  degree, 

ib. 
the  like,  of  an  accessary  before  the  fact 

with  the  principal,  ib. 
the  like,  without  the  principal,  ib. 
the  like,  of  accessary  after  the  fact,  with 

the  principal,  ib. 
the  like,  without  the  prirjcipal,  ib. 
the  like,  without  the  principal,  in  another 

form,  in  case  of  a  highway  robbery,  ib. 

conviction  of  abettor  or  procurer  in  an 

offence  punishable  by  24  &  25  Vict. 

c.  96,  s.  99,  on  summary  conviction,  40 

indictment  against  principal  in  second 

degree,  ib. 
the  like,  against  accessary  before  the  fact, 
together  with  principal  in  murder,  bur- 
glary, or  felony,  ib. 
the  Uke,  against  accessary  before  the  fact, 

the  principal  being  convicted,  ib. 
the  like,  against  accessary  before  the  fact 

as  for  a  substantive  felony,  41 
the  like,  against  accessary  after  the  fact, 

with  the  principal,  ib. 
the  like,  against  accessary  after  the  fact, 
the  principal  being  convicted,  ib. 

ACCOMPLICE.    See  Aooessabt— Appeovbb 
— Confession 

ACCUSATIONS.     See  Robbery,  Vol.  V.— 
Threats,  Vol.  V.— Libel,  Vol.  TIL 
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ACQUITTAL.    See  Autkejois  Acquit 

acquittal  of  one  defendant  to  enable  him 

to  be  evidence  for  another.     See  tit. 

Evidence,  Vol.  II. 
costs  on,  1327 
right  to  copy  of  record  of  acquittal.     See 

AoTKEEOis  Acquit — Indictment,  Vol. 

III. 
erroneous  before  justices,  1164. 

ACT  OF  STATE,  proof,  &c.,  of.  See  Evi- 
dence, Vol.  II. 

ACTS  OF  PARLIAMENT.  See  Statutes, 
Vol.  V. 

ACTIONS  AGAINST  MAGISTRATES,  &c. 
See  Constables  —  Justices  op  the 
Peace,  Vol.  IIL 

ACTION,  POPULAR.  See  Infobmation, 
Vol.  III. 

ACTORS.     See  Playebs,  Vol.  III. 

ADDITION 

statement  of,  in  indictment,  1,  2. 
statement  oS,  in  conviction,  1112. 

ADHERING  TO  QUEEN'S  ENEMIES.  See 
Treason,  Vol.  V. — Eoebign  Service, 
Vol.  II. 

ADJOURNMENT 

of  examination,  844,  et  seq.   See  Sessions, 

Vol.  V. 
of  hearing  of  information,  1134. 
of  hearing  of  appeal  253. 
of  giving  judgment,  246. 
of  sessions.    See  Sessions,  Vol.  V. 
of  vestry.     See  Vestries,  Vol.  V. 

ADJUDICATION.    See  Judgment,  Vol.  III. 
—Order,  Vol.  III. 
statement  of,  in  conviction,  1153 

ADMINISTERING  OATHS.  See  Oaths, 
Vol.  III. 

ADMINISTERING  POISON,  &e. 
to  procure  abortion,  13 
to  murder.     See  Homicide,  Vol.  II. 
by  mistake.    See  Homicide,  Vol.  II. 

ADMINISTRATION,  LETTERS  OF 
proof  of.    See  Evidence,  Vol.  II. 

ADMIRALTY 

I.  Its  Jurisdiction 

its  jurisdiction  at  common  law,  42 
between  high  and  low  water  mark,  43 
an  alternate  jurisdiction,  ib. 
jurisdiction  by  statute,  ib. 

II.  Mode  of  Trial  in 

trial  by  jury  of  oifences  at  sea,  ib. 

accessaries,  44 

mode  of  trial  in,  ib. 

by  special  commission,  45 


ADMIBALTY— continued 

II.  Mode  of  trial  im — continued 
expenses  of  prosecution  under,  45 

trial  in  Central  Criminal  Court  of  offences 

at  sea,  ib. 
jurisdiction  as  to  larceny  committed  on 

high  seas,  46 
as  to  malicious  injuries  to  property,  47 
as  to  forgery,  ib. 
as  to  coinage,  ib. 

as  to  offences  against  the  person,  48 
jurisdiction  of  quarter  sessions,  47,  48 
offences  by  seamen  on  high  seas,  48 
murder  or  manslaughter  committed  on 

high  seas  where  death  has  happened  in 

colony,  49 

III.  Expenses  of  Prosecutions 
in  Court  of  Admiralty,  49 

before  justices  of  assize  by  commission,  50 
in  Central  Criminal  Court,  ib. 
under  Merchant  Shipping  Act,  ib. 

IV.  Punishment  of  Offences 
punishment  same  as  for  similar  offence 

committed  on  land,  50 

V.  Svmma/ry  Powers  of  Justices 

justices  may  issue  warrant  on  a  charge  of 
an  indictable  offence  committed  in  juris- 
diction of  Admiralty,  50 

may  commit  such  offender  for  trial,  ib. 

as  to  offences  against  customs  and  excise. 
See  Excise 

VI.  Offences  relating  to  the  Admi/raZty 

as  to  sustaining  false  claims  to  pay  or 

bounty,  51 
by  false  affidavits,  petitions,  &c.,  ib. 
by  piracy,  ib. 
personation  of  seamen,  ib. 

VII.  Fmms 

form  of  warrant  of  apprehension  for  in- 
dictment for  indictable  offences,  52.  See 
tit.  Warkaht,  Vol.  V. 

ADMISSIONS.    See  Confession — Evidence, 
Vol.  11. 

ADULTERATION    OF     ARTICLES    OF 
FOOD  OR  DRINK 

interpretation  clause  of  Act,  52 

penalty  on  persons  selling  as  pure  and 
unadulterated  any  article  which  is  im- 
pure or  adulterated,  53 

appointment  of  analysts,  ib. 

mode  of  analysis,  ib. 

evidence  before  justices,  i5. 

appeal,  55 

recovery  of  penalties,  i6. 

as  to  -Ireland,  ih. ' 

Foi'ms 
information  or  conviction  for  selling  an 
article  of  food  or  drink  with  an  ingre- 
dient injurious  to  health,  56 
for  selling  as  pure  and  unadulterated  when 
not  pure,  ib. 
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ADVOWSONS 

certificate  of  justices  of  consent  of  owners 
of  advowson  to  sale  thereof  under  19  & 
20  Vict.  c.  50,  57 

AFFIDAVIT.     See  Oath,  Vol.  III.— Evi- 

DENCB,  Vol.  II. — CeHTIOKABI 

to  support  plea  in  abatement,  4. 

ATFIEMATION     OF      QUAKERS.      See 
Evidence,  Vol.  II.-^Oath,  Vol.  Ill 

AFFRAY 

what  it  is,  57 

the  Statute  of  Northampton,  58 

how  far  it  may  be  suppressed  by  a  private 
person,  ih. 

how  far  it  may  be  suppressed  by  a  con- 
stable, 69 

and  when,  ih. 

constable  may  not  arrest  affrayer  after 
affrRy  has  ceased  without  warrant,  60 

powers  of  justice  of  the  peace  over  affrayers, 
ib. 

punishment  of,  ib. 

Forms 
warrant  to  apprehend  aiirayers,  61 
commitment,  ib. 
indictment,  ib. 

AGENTS.     See  Acoessart — Evidbnoe,  Vol. 
II, 
how  far  a  party  may  be  criminally  liable 
for  acts  of,  1 7 

AGRICULTURAXi  GANGS 
interpretation  of  Act,  62 
regulation  of  gang,  ib. 
license  of  gang  master,  ib. 
appeal  against  refusal  of  license,  63 
conviction    of    gangmaster   for    offence 

against  Act,  »6. 
withholding  license,  ib. 
recovery  of  penalties,  ib. 

ALEHOUSE 

I.  What  an  Alehouse,  dec,  who  may  Jceep  it, 

&c.,  and  where 
what  an  inn,  64 
a  beer  house,  ih. 
a  victualling  house,  ih. 
vho  may  keep  an  inn,  &c.,  at  common 

law,  ib. 
inn  not  a  franchise,  ih. 
liabilities  of  innkeepers  at  common  law, 

65 

II.  License  for  the  Sale  of  Beer,  tUc,  by  Retail 

in  Beer  Houses  («ii  being  Inns  or  Public 

Souses) 
statutes  on  the  subject,  65 
magistrates'  license  not  necessary,  ib. 
what  is  a  retailing  of  beer,  cider,  or  perry, 

interpretation  clause  of  Acts,  ib. 
incorporation  of  Acts,  66 
as  to  selling  beer,  &c.,  in  booths,  &c.,  at 
fairs  or  races,  67 


ALEHOU  S^— continued 

11.  License  to  seU  Beer — continmd 
(1.)  Who  may  take  out  License 

all  persons  licensed  may  sell  beer  by  re- 
tail, 68 

not  to  be  granted  to  sheriff's  officer  or 
non-householder,  {&. 

residence  and  rating  of  house  in  towns 
within  the  bills  of  mortality,  ib. 

or  in  towns,  &c.,  containing  10,000  inhabi- 
tants, 69 

or  not  exceeding  2,500  inhabitants,  ih. 

or  elsewhere,  ib. 

license  for  sale  of  table-beer  at  \\d.  a 
quart,  not  to  be  drunk  on  the  premises, 
may  be  granted  in  respect  of  a  house 
not  rateable,  ib. 

no  certificate  or  bond  necessary  in  such 
case,  ib. 

additional  license  may  be  granted  to  sell 
small  beer  or  beer  in  any  quantity  to 
the  holder  of  an  excise  license  to  sell 
strong  beer  in  casks  of  4^  gallons,  &c., 
without  certificate  or  further  qualifica- 
tion, ib. 

as  to  licenses  to  persons  holding  license 
before  3  &  4  Vict.  c.  61,  ih. 

as  to  persons  forging  or  using  false  certi- 
ficates, 70 

conviction  of  felony  or  selling  spirits  with- 
out a  license  to  disqualify,  ib. 

as  to  persons  guilty  of  third  offence  against 
tenor  of  license,  ib. 

persons  disqualified  by  conviction  from 
keeping  an  inn,  &c.,  not  to  take  out  or 
have  beer  license,  ih. 

certificate  of  conviction  to  be  transmitted 
by  clerk  of  peace  to  collector  of  excise, 
ib. 

(2.)  Proceedings  to  obtain  License — Form  of 
Application — Certificate  of  Occupation 
and  CJiaracter,  etc. — Bond  with  Sureties, 
cfcc. 

form  of  application,  70 

bonds  need  not  be  entered  into,  71 

certificate  necessary  for  a  license  to  sell 
beer  to  be  drunk  on  the  premises,  ib. 

as  to  certificate  of  character  from  six  in- 
habitants rated  to  the  poor  counter- 
certified  by  overseer,  ih. 

or  from  majority  of  inhabitants,  ib. 

good  character,  what,  ih. 

penalty  on  overseer  refusing  to  certify, 
72 

penalty  for  making  or  using  false  certifi- 
cate, ib. 

licenses  obtained  on  false  certificate  to  be 
void,  ih. 

persons  obtaining  it  to  be  afterwards  dis- 
qualified from  obtaining  license,  ib. 

no  license  to  be  granted  without  a  certifi- 
cate, ib, 

in  extra-parochial  places  licenses  may  be 
granted  on  certificate  of  two  inhabitant 
householdera  of  adjoining  parish,  ib. 
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ALEHOUSE— cojiiinued 

II.  License  to  seU  Beer — continued 
certificate  not  to  be  required  for  houses  in 

certain  situations,  72 
applicant  to  produce  a  certificate  of  being 

real  resident  occupier  of  house,  and  of 

amount  at  which  rated,  ib. 
certificate  to  be  left  with  officer  of  excise, 

&o.,  73 
certificate  not  required  in  certain  cases,  ib. 
provision  for  new  houses  occupied  since  a 

rate  was  made,  ib. 
want  of  certificate  not  to  make  license 

void,  ib. 
mcmdamws  to  overseer  to  make  certifi- 
cate, ib. 
costs  of  numdamus,  ib. 
license  cannot  be  removed  by  certiorairi,  ib. 
certificate  in  extra-parochial  places  may  be 

by  inhabitant  householders  of  township 

or  place,  ib. 
penalty  on  overseers  refusing  to  grant 

certificates,  74 
penalty  on  overseers  and  other  persons 

granting  false  certificates,  ib. 
penalty  on  forging  certificates,  or  using 

false  certificates,  ib. 
licenses  obtained  by  false  certificates  to  be 

void,  and  persons  obtaining  them  dis- 
qualified, ib. 
what  justices  have  jurisdiction  over  the 

above  ofienoes,  ib. 

(3.)  Idcense,    by  whom  and  how  granted — 

Form,  Duration,  and  Entry  of — Entry 

of  Premises  vnth  Excise 
by  whom  to  be  granted  in  London,  74 
elsewhere  in  England,  75 
when  to  be  granted,  ih. 
form  of  license,  ib. 
not  to  authorise  sale  of  wine,  &c.,  ili. 
register  of  license,  ib. 
inspection  of  license  by  magistrate,  ib. 
duration  of  license,  ib. 
bond  not  necessary,  ib. 
not  to  sell  beer  after  expiration  of  license, 

ib. 
license  may  be  renewed,  ib. 
partners  in  one  house  to  take  out  but  one 

license,  ib. 
license  not  to  extend  to  any  other  house,  76 
licenses  to  retail  cider  and  perry  may  be 

granted  under  same  regulations  as  those 

for  sale  of  beer,  &c.,  ib. 
provisions,  &o.,  of  Act  to  apply  to  sale  of 

cider,  ib. 
duty,  £X  Is.  on  license  for  sale  of  cider  or 

perry,  ib. 
persons  licensed  to  retail  beer  may  also 

retail  cider;  but  not  vice  versa,  ib. 
such  licenses  to  state  particulars,  ib. 
persons  licensed  to  make  entry  of  premises 

with  the  exaise,  ib. 

(4.)   Continuation   of  License  on   Heath  of 


on  death  of  licensee,  his  executors  or  widow 


A'LEKOVS'E— continued 

II.  License  to  sell  Beer — continued 

or  child  may  be  authorised  to  sell  for 
remainder  of  term  of  license,  76 

(5.)  License,  when  it  becomes  void  or  forfeited 
penalty  on  forging  certificates,   or  using 

false. certificates,  77 
licenses  obtained  by  false  certificates  to  be 

void,  and  persons  obtaining  them  dis- 
qualified, ib. 
using  false  certificate,  ib. 
licenses  to  be  void  on  conviction  of  felony 

or  of  selling  spirits  without  license,  ib. 
certificate  from  clerk  of  peace  of  conviction 

to  be  evidence  thereof,  ib. 
license  in  case  of  conviction  for  selling  or 

having  wine,  sweets,  &c.,  to  be  void,  ib. 
no  person  to  forfeit  his  license  for  a  first 

offence,  ib 
no  license  to  be  void  unless  so  adjudged,  ib. 
notice  to  the  excise,  78 
third  offence,  ib. 

(6.)  Management  a/nd  Regulation  of  Licensed 
Houses. 

descriptive  boards  to  be  put  upon  house,  78 

board  over  door  to  state  "  not  to  be  drunk 
on  the  premises,"  or,  "  to  be  drunk  on 
the  premises,"  ib. 

houses  to  be  closed  by  order  of  justices  in 
riots,  &c.,  ib. 

form  of  conviction  for,  ib. 

hours  for  opening  and  closing  houses,  ib. 

public  houses  within  metropolitan  police 
district  not  to  be  opened  before  one 
o'clock  on  Sundays,  &c.,  &o.,  ib. 

form  of  conviction  for,  ib. 

penalty  for  suffering  beer  to  be  drunk  in 
house  at  prohibited  times,  80 

standard  measures  to  be  used,  ib. 

forfeiture  and  penalty  for  not  using  them, 
ib. 

officers  of  excise  empowered  to  enter  pre- 
mises of  licensed  beer  retailers,  ib. 

and  houses  of  persons  selling  beer  at  rate 
of  l^d.  or  less  the  quart,  ib. 

constables,  &c.,  empowered  to  visit  licensed 
houses,  i5. 

a  cellar,  what,  ib. 

penalty  on  conviction  for  not  admitting,  ib. 

retailers  compellable  to  produce  their 
licenses  on  requisition  of  two  magis- 
trates, 81 

retailer  permitting  drunkenness,  &c.,  in 
house,  penalty  for,  ib. 

ortransgressingconditionsof  his  license,  i6. 

first,  second,  and  third  offences,  ib. 

adulterating,  &c.,  beer,  82 

selling  after  conviction  of  second  offence, 
ib. 

having  prohibited  articles,  penalty  for,  ib. 

(7.)  Penalties  for  seUmg  beer,  cider,  Jsc,  vnth- 
out  a  license 
selling  beer,  &c.,  not  to  be  consumed  on 
the  premises  without  a  license,  82 
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II.  License  to  sell  Seer — continued 

selling  beer,  &e.,  to  be  consumed  on  the 

premises,  without  a  license,  82 
a  drinking  upon  the  premises,  what,  ib. 
permitting  the  drinking  beer  in  a  neigh- 
bouring house,  &c.,  ib. 
selling  beer,  &c.,  by  retail,  what,  83 
penalty  for  selling  beer,  &c.,  without  a 

license,  beyond  the  excise  penalty,  ib. 
persons  convicted  of  felony,  or  of  selling 
spirits  without  a  license,  may  not  sell 
beer  even  with  a  license,  ib. 

(8.)  Penalties  for  Persons  Licensed  to  sell 
Beer,  selling  or  having  in  their  posses- 
sion Wine,  Spirits,  or  Sweets 

license  to  sell  beer,  not  to  authorize  sale 
of  wine,  spirits,  &o.,  8i 

persons  so  selling  wine,  spirits,  &c.,  to  be 
deemed  to  have  sold  them  without  a 
license,  ib. 

penalty  for  haying  wine,  spu-its,  &c.,  in  a 
place  entered  for  storing,  &c.,  beer,  ib. 

search  for  wines,  spirits,  &c.,  ib. 

(9.)  Proceedings  for  the  Recovery  of  Penal- 
ties 

what  justices  may  act,  84 

within  metropolitan  district,  85 

upon  non-attendance  at  sessions  of  suffi- 
cient number  of  the  justices  of  any 
liberty,  &c.,  county  justices  may  act 
with  the  liberty  justice  or  justices  pre- 
sent, ib. 

as  to  cinque  ports,  ib. 

service  of  summons  or  order,  ib. 

contents  of  summons,  ib. 

information,  how  and  by  whom  exhibited, 
ib. 

certificate  of  a  conviction  to  be  evidence, 
86 

non-appearance  of  witnesses  after  sum- 
mons, ib. 

proceedings  before  justices,  ib. 

before  whom  penalties  recoverable,  ib. 

limitation  of  prosecutions,  ib. 

penalty  where  no  specific  penalty  named, 
ib. 

statutory  form  of  conviction,  ib. 

conviction  to  be  returned  to  sessions,  87 

not  to  be  quashed  for  want  of  form,  ib. 

mitigation  of  penalties,  ib. 

(10.)  Certiorari,  Appeal  and  Costs  of  Appeal 
certiorari  taken  away,  87 
appeal  to  quarter  sessions,  ib. 
recognizance  to  appear  and  give  evidence, 

88 
judgment  of  sessions,  ib, 
provision  as  to  costs  of  appeal,  ib. 
constable  may  be  bound  over  to  carry  on 

proceedings,  89 

(11.)  Penalties — ffow  Levied  and  Enforced 
penalties  may  be  levied  by  distress,  89 


ALBHO  USK— continued 

II.  License  to  sell  Seer — c'ontimied 

in  default  of  sufficient  distress  commit- 
ment, 89 
application  of  penalties,  90 

(12.)  Actions  against  Justices 
limitation  of  actions,  90 
plea  of  general  issue,  ib. 

III.  Litense  to  sell  Wine  and  Spirits,  Seer, 
&c.,  in  Inns  or  Public  Houses. 

magistrates'  as  well  as  excise  license  neces- 
sary, 90 

(1.)  Repeal  of  statutes,  91 

(2.)  Places  exempted  from  9  Geo.  IV.,  c.  61 
universities,  92 
company  of  vintners,  ib. 
inns,  in  city  of  London  not  to  be  affected 

^  as  to  time  for  granting  licenses,  ib. 
vintners    in  metropoUtan  police  district 

subject  to    provisions    as    to    offences 

against  the  tenor  of  a  license,  ib. 
vintners  not  to  sell  wine  in  more  than  one 

house  at  the  same  time  without  excise 

license,  93 
to  enter  house,  ib. 
persons  selling  beer  in  booths,  &c.,  during 

a  fair,  ib. 
as  to  occasional  licenBes,  ib. 

(3.)  Rules    for    the     Interpretation     of    9 
Geo.  IV.,  c.  61,  94 

(4.)  Places  which  require  the  License,  95 
inns,  what,  ib. 
canteens,  ib. 

(5.)  Who  may,   or  who  may  not  obtain  a 

license 
sheriflT's  officers,  &c.,  95 
when  license  void,  ib. 
no  excise  license  to  be  granted,  except  to 

a  person  licensed  under  9  Geo.  IV., 

c.  61,tS. 
licensee  may  carry  on  business  for  another 

person,  9S 

(6.)  Proceedings  by  Party    befm-e   applying 
,  for  the  License 
notice  to  be  given  by  applicant  to  keep  an 

inn,  not  before  kept  as  one,  96 
form  of  notice,  ib. 
certificates,  ib. 

(7.)  Licensing  Meeting,  when  and  where,  and 

hoio  held 
licensing  meetings,  96 
a  general  licensing  meeting  to  be  held 

annually,  ib. 
time  of  holding,  97 

licenses  to  be  granted  at  such  meeting,  ib. 
mode  of  convening  meeting,  ib. 
town  corporate  what,  ib. 
adjournment  of,  98 
manner  and  place  of  holding  meeting 

must  be  public,  ib. 
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III.  License  to  sell  Wine,  &c. — continued 
(8.)   What  Justices  to  attend  the   Meeting — 
Proceedings  at,  to  obtain  License — Ad- 
joumment  of  Meeting 

■what  justices  may  act,  98 

what  justices  may  not  act,  ib. 

county  justices  to  act  in  corporate  juris- 
dictions where  not  two  qualifiei  jus- 
tices, 99 

but  cinque  ports  exempted  from  provi- 
sion, ib. 

where  a  concurrent  jurisdiction,  ib. 

publicity  of  meeting,  ib. 

presence  of  applicant,  ib. 

when  prevented  by  illness,  &c.,  ib. 

adjournment  of  annual  meeting,  100 

when  to  be  held,  ib. 

notice  of  adjournment,  ib. 

(9.)  License,  how  granted.  Form,  Effect  and 
Duration  of 

grant  or  refusal  of  license,  100 

questions  to  be  decided  and  license  to  be 
signed  by  majority  of  justices,  ib. 

form  and  duration  of  license,  101 

no  other  license  to  entitle  a  party  to  ex- 
cise license  to  retail  exciseable  liquors, 
ib. 

where  retail  beer  license  is  void  by  con- 
viction, retail  spirit  license  void  also,  ib. 

selling  spirits,  &o.,  after  such  conviction,  ib. 

(10.)  The  Transfer  of  License  and  Grant  of 
Fresh  License  in  case  of  Removal,  Death, 
or  other  Contingency 

transfer  of  licenses  by  justices  at  petty 
sessions,  101 

by  indorsement  on  license,  102 

excise  licenses  also  to  be  transferred  to 
same  peraon  by  indorsement,  ib. 

to  continue  in  force  until  next  special  ses- 
sion, ib. 

aforesaid  provisions  not  to  extend  to  me- 
tropolitan police  district,  &c.,  ib. 

and  application  to  be  made  to  a  magistrate 
of  such  district,  102 

tvansferree  liable  to  all  provisions  and 
penalties  of  Acts  then  in  force,  ib. 

when  licenses  are  lost  a  copy  may  be  in- 
dorsed and  considered  valid,  ib. 

fee  for  indorsing  the  copy,  103 

disqualified  justices  not  to  act  at  petty 
sessions,  ib. 

special  sessions  for  transfer  of  licenses,  103 

notice  of  application  to  transfer,  ib. 

other  proceedings,  ib. 

fresh  licenses  on  compulsory  change  of 
tenancy  by  death,  bankruptcy,  &c.,  ib. 

on  removal  of  tenant,  ib. 

on  neglect  of  out-going  tenant  to  renew,  104 

on  pulling  down  of  house,  ib. 

in  case  of  fire,  accident,  &e.,  ib. 

new  license  to  be  granted  to  whom,  iJ. 

duration  of  such  license,  ib. 

notices  required,  ib. 
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III.  License  to  sell  Wine,  cir. — continued 

(11.)  Fees  for  granting  the  License 
amount  of,  105 
penalty  for  extortion,  ib. 
action  to    recover  back  fee  improperly 

paid,  ib. 
copies  of  lost  licenses,  ib. 

(12).  PenaUy,  iScc,  for  selling  Wine  and, 
Spirits,  die,  witJiout  a  Magistrates'' 
License 

amount  of,  105 

proviso  in  case  of  death,  &e.,  ib. 

where  license  irregularly  granted,  106 

penalty  of  £20  under  35  Geo.  III.,  c.  113, 
ib. 

party  disabled  from  keeping  alehouse,  ib. 

mitigation  of  penalty,  ib. 

limitation  of  prosecution,  ib. 

recovery  and  application  of  penalties,  ib. 

presentment  by  constable,  107 

selling  beer  to  unlicensed  person,  ib. 

(13.)  Penalty  for  not  selling  by  Standard 
Measures 
standard  measures  to  be  used,  107 

(.14.)  Penalty  for  not  closing  Public  Mouses 
in  Riots 
justices  may  order  licensed  houses  to  be 
closed  during  riots,  107 

(15.)  Penalty  and  Punishment  for  Offences 
against  the  License 

offences  against  license,  107 

iirst  offence  to  be  determined  by  two 
justices,  ib. 

penalty  for  second  offence  in  three  years 
to  be  determined  by  two  justices,  108 

penalty  for  third  offence,  consideration  to 
be  adjourned  to  next  special  sessions  or 
to  general  meeting,  ib. 

summons  to  party  charged,  ib. 

recognizance  by  complainant  and  witness, 
ib. 

adjudication  in  case  of  third  offence,  ib. 

hearing  of  case  may  be  adjourned  to  ses- 
sions, ib. 

recognizance  by  party  accused  and  sure- 
ties to  attend  at  general  or  quarter  ses- 
sions, 109 

trial  of  third  offence  by  jury,  jj. 

penalty  or  punishment  on  verdict  of 
guilty,  ib. 

sessions  may  adjourn  hearing,  ib. 

justices  of  special  sessions  or  licensing 
meeting  adjourning  charge  to  quarter 
sessions  may  bind  over  constable  to  ■ 
carry  on  proceedings,  ib. 

expenses  of  prosecution  to  be  paid  by 
county  treasurer,  ib. 

(16.)  Compelling  attendance  of    Witnesses — 
Conviction — Defects  in  Commitment,  Con- 
viction, <&c. — Certiorari 
penalty  on  witnesses  not  attending,  110 
evidence  must  be  given  on  oath,  i?. 
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III.  License  to  sell  Wine,  dc. — continued 
form  of  conviction,  110 
return  of  conviction  to  sessions,  ib. 
conviction  or   commitment  not  bad  for 
want  of  form,  ib. 

(17.)  Penalties  Tiow  to  be  Recovered  and  Ap- 


penalties  on  justices,  111 

penalties  for  offences  against  the  Act  by 
distress,  ib. 

by  imprisonment,  ib. 

under  Small  Penalties  Act,  ib. 

how  penalties  may  be  applied,  112 

moiety  not  payable  to  treasurer  of  borough, 
when,  ib. 

under  35  Geo.  III.,  c.  113,  ib. 

sale  of  distress,  ib. 

allowance  to  persons  executing  warrants 
under  that  Act,  ib. 

legal  notice  to  persons  summoned  under 
that  Act,  113 

fine  on  witnesses  not  appearing  according 
to  summons  under  that  Act,  ib. 

following  goods  removed  to  escape  dis- 
tress, ib. 

(18.)  Appeal 

to  what  sessions,  113 

notice  of  appeal,  114 

recognizance,  ib. 

against  refusal  to  grant  or  transfer  license, 
ib. 

judgment  to  be  final,  ib. 

justice  whose  judgment  is  appealed 
against  not  to  act  on  appeal,  ib. 

"person  who  may  think  himself  ag- 
grieved," ib. 

amendment  of  recognizances  of  appeal,  ib. 

against  general  resolution  of  justices  not 
to  grant  licenses,  ib. 

recorder  of  borough  not  to  hear  appeals 
against  refusal  to  grant  licenses,  ib. 

no  power  to  adjourn  hearing,  115 

notice  of  appeal  to  be  given  to  both  the 
convicting  justices,  ib. 

no  appeal  against  a  conviction  for  selling 
liquors  without  excise  license,  ib. 

witnesses  may  be  bound  over  to  give  evi- 
dence on  appeal,  ib. 

costs  on  appeal,  ib. 

enforcing  order  for  costs,  116 

appeal  under  35  Geo.  III.,  c.  113,  ib. 

(19.)  Limitation  of  Actions  against  Justices, 
die,  and  Plea 
limitation  of  actions  against  justices,  117 
general  issue,  ib. 

(20.)  Hemedies  on  refusal  to  Grant  License 
by  appeal,  113,  117 
by  mandamus,  117 
by  action,  ib. 
by  indictment  or  information,  118 


ALEHOUSE— comiijiMeii 

III.  License  to  sell  Wine,  etc. — continued 
(21.)  Remedy  for  improperly  granting  a  Li- 
cense 

information  for,  1 20 
indictment  for,  121 

IV.  Making  and  Selling  Unwholesome  Vic- 
tuals or  Wine 

indictment  for,  121 

v.  Brevying,  Selling,  dc.  Unwholesome  Beer, 
221 

VI.  AU  Measures 
what  to  be  used,  122 

VII.  Keeping  Disorderly  House,  or  per- 
mitting Drunkenness,  tt-c.  —  Harbouring 
Thieves,  itc. — Offenders  against  Serenue 
Laws,  (be. 

disorderly  inns  indictable  at  common  law, 
122 

forfeiture  of  license  for  permitting  drunk- 
enness, &c.,  ib. 

as  to  assemblage  of  prostitutes,  ib. 

or  of  thieves,  or  notoriously  bad  charac- 
ters, ib. 

public-house  keeper  cannot  be  examined 
on  his  own  behalf,  123 

licensed  alehouse  place  of  public  resort 
within  Towns  Police  Clauses  Act,  ij. 

within  metropolitan  district,  ib. 

harbouring  thieves  indictable  at  common 
law,  ib. 

apprehension  of  vagrants  in  alehouses,  ib. 

breaking  open  doors  to  suppress  disorder, 
ib. 

presentment  by  constable  no  longer 
made,  ib. 

harbouring  police  officer,  ib. 

offenders  against  revenue  laws,  ih. 

VIII.  Holding  Seditious  Meetings 
licenses  forfeited  of  alehouses,  &c.,  where 

clubs,  &o.,  held  for  seditious  purposes, 
124 
as  to  houses  where  seditious  or  immoral 
pamphlets  are  distributed  to  be  read,  ib. 

IX.  Closing  Doors  in  Riots,  124 

X.  Permitting  Oaming,  Music,  Dancing,  tSic, 

in  Inn 
gaming  in,  124 
music,  dancing,  &c.,  125 

XI.  Drunkenness 

punishable  in  Ecclesiastical  Court,  125 
offence  against  the  tenor  of  the  license  to 

permit,  ib. 
penalty  for,  ib. 
forfeiture  of  license,  107,125 
action  for  bill,  125 
when  a  defence,  126 

XII.  Opening  Inns,  <&c.,  on  Sundays,  Fast- 
days,  Sfc. 

offence  against  tenor  of  license,  126 
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XII.  Opening  Inns  on  Sundays — eontimied 

morning  houra,  126 

afternoon  hours,  127 

penalties,  ib. 

jurisdiction  of  justices,  ib. 

conviction,  ib. 

exception  in  favour  of  travellers,  128 

who  a  traveller,  ib. 

onus  of  proof,  on  whoin,  129 

in  metropolitan  police  district  not  to  open 
before  one  on  Sundays,  &o.,  ib. 

no  wines,  &e.,  to  be  sold  on  board  vessels, 
&o.,  moored,  &c.,  in  metropolitan  police 
district  during  time  when  prohibited 
to  be  sold  in  public  houses,  ib. 

indictment  for,  130 

XIII.  Quartering  of  Soldiers,  1 30 

XIV.  Liability  of  Innkeepers  as  to  receiving 
Quests,  (fee. 

liability  to  receive  guests  and  their  goods, 

130 
remedies  for  refusal  to  receive,  ib. 
liability  for  loss  of  goods, '&c.,  131 
who  a  guest  or  not,  ib. 
liability  for  loss  of  goods  limited,  ib. 

XV.  Of  Remuneration,  and  herein  of  the 
Tippling  Act  and  County  Courts  Act, 
1867. 

remuneration,  amount  of,  &c.,  131 
extortion,  ib. 

sale  of  spirits,  &c.,  under  20s.  at  a  time,  ib. 
penalty  for  taking  pawn  for,  ib. 
remedy  by  action,  132 

XVI.  Forms.    List  of,  133 

ALIENS 

I.  General  Observations  as  to 
who  are,  149 

II.  Regulations  as  to  Registration  of 
statute  of  6  Will.  IV.  c.  11,  150 
masters  of  vessels  arriving  from  foreign 

parts  to  declare  what  aliens  are  on  board, 

&;c.,  ib. 
penalty  for  omission  of  declaration,  ib. 
not  to  extend  to  foreign  mariners  navi- 
gating the  vessel,  ib. 
alien  on  arrival  from  abroad  to  declare  his 

name,    description,    &c,,  and   produce 

passport,  ib. 
officer  of  customs  to  register  declaration, 

and  deliver  a  certificate,  ib. 
officer  to    transmit    declaration,   &c.,  to 

secretary  of  state,  ib. 
certificate  of  alien  departing  realm  to  be 

transmitted  to  secretary  of  state,  151 
new  certificates  to  be  issued  in  lieu  of  lost 

ones,  ib. 
certificate  to  be  granted  without  fee,  i5. 
penalty  for  forging  certificates,  &c.,  ib. 
prosecution  of  offences,  ib. 
not  to  affect  foreign  ministers  or  their 

servants;    nor  aliens  who   have  been 


ALIENS — continued 

II.  Registration  of^continued 

resident  thi-ee  years,  and  obtained  certi- 
ficate thereof,  152 

nor  aliens  under  fourteen  years  of  age,  ib. 

commencement  of  Act,  ib. 

III.  Rights  and   Capacities  of  Aliens,  and 
Naturalization  of 

what  aliens  capable  of  holding  property, 

152 
what  property  to  be  held  by,  153 
how  aliens  may  become  naturalized,  ib. 
memorial  to  be  presented  to  secretary  of 

state,  ib. 
oath  to  be  taken,  ib. 
women  married  to  natural-born  subjects  or 

persons  naturalized,  154 
as  to  colonies,  ib. 

IV.  Offences  and  Trial  of,  and  Disqualifica- 
tion as  Jurors,  dx. 

offences  by  aliens,  155 

how  far  alien  committing  offences  on 
British  ships  on  high  seas,  or  out  of 
British  ship  is  amenable  to  British  law, 
156 

in  bastardy  cases,  ib. 

jury  de  medietate,  ib. 

disqualification  of  alien  to  be  juror,  167 

may  be  witness,  ib. 

as  to  taking  apprentices,  ib. 

extradition  of,  ib. 

ALKALI  WOEKS 

I.  Interpretation  of  Act,  158 

II.  Conduct  of  Alkali  Works,  158 
owner  to  be  liable  in  first  instance,  ib. 
as  to  registration  of  works,  ib. 

III.  Inspectors 
appointment  of,  159 
who  may  be,  ib. 

duties  and  powers  of  inspectors,  ib. 
salaries  of  inspectors  and  sub-inspeotora,  ib. 
penalties  for  obstructing  any  inspector,  ib. 
penalty  for  infringing  Act,  160 
inspector  to  report  to  Parliament,  ib. 

IV.  Special  Rules 

powers  to  owners  to  make  special  rules, 
160 

V.  Penalties 

other  offences  than  against  a  special  rule, 
160 

VI.  Penalties 

for  other  offences  than  against  a  special 

rule,  160 
for  offences  against  special  rule,  161 
Act  made  perpetual  by  31  &  32  Vict.  u.  36 

AMBASSADOES 
what,  162 
protection  of,  ib, 
offences  by,  ib. 
killing  of,  high  treason,  ib. 
privilege  of,  ib. 
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AMENDMENT 

I.  At  Common  Law 
amendment  in  general,  163 
judicial  acts,  ib. 

judgment  of  court  of  sessions,  ib. 
ministerial  acts,  ib. 

II.  Bij  Statute 

(1.)  By  Superior  Cowt 

in  indictments,  164 

■where  variance  between  indictment  and 
matter  in  writing,  ib. 

amendment  of  statement  of  place,  ib. 

of  ownership  of  property,  ib. 

of  name  or  description  of  person  injured, 
ib. 

indorsement  of  order  of  amendment,  165 

adjournment  after  amendment,  ib. 

challenges  before  fresh  jury,  ib. 

drawing  up  formal  record  after  amend- 
ment, ib. 

when  application  for  amendment  to  be 
made,  165 

not  after  verdict,  ib. 

present  rules  for  amendment,166 

the  word  "  feloniously  "  will  not  be  struck 
out,  ib. 

power  of  amendment  discretionaiy,  ib. 

amendment  of  statement  of  venue,  ii. 

mistakes  in  captions  of  indictments,  &c., 
ib. 

formal  objections  on  face  of  the  indict- 
ment, to  be  taken,  when,  ib. 

as  to  criminal  informations,  ib. 

as  to  informations  in  rem,  ib. 

amendment  in  chambers,  167 

of  pleas,  ib. 

of  issues,  continuances,  &c.,  ib. 

of  verdicts,  ib. 

of  judgments,  168 

of  order,  &c.,  upon  return  to  certiorari,  ib. 

of  return  to  habeas  corpus,  ib. 

upon  a  crown  case  reserved,  ib. 

on  a  writ  of  error,  ib. 

upon  a  case  stated  by  justices,  169 

of  judgment  summons  in  county  court, 
ib. 

(2.)  By  Sessions 

on  appeal,  defects  in  form  in  judgments 

or  orders  may  be  amended,  169 
by  statute,  ib. 
in  recognizances,  170 
in  grounds  of  appeal,  ib, 
in  grounds  of  removal,  171 
decision  of  sessions  iinal,  ib. 
as  to  indictments  at  sessions,  ib, 
after  plea  in  abatement,  172 
of  crown  case  reserved,  ib. 

(3.)  By  Justices  out  of  Sessions 
as  to  convictions,  172 
on  appeal,  ib. 
under  Excise  Acts,  ib. 
warrant  of  commitment,  ib. 

AMICUS  CURJ^,  173 


ANCHORS  AND  CHAIN  CABLES 
counterfeiting  stamp,  173 
to  be  tested  and  stamped  before  sale,  ib. 
improper  stamping,  ib. 

ANIMALS 

I.  Importation  of  and    Regulations  respect- 

ing the  Landing  of  Foreign  Animals 
power  to  prohibit  importations,  174 
power  to  subject  animals  to  quarantine, 

ih. 
forfeiture  of  animals  imported,  175 
revocation  of  orders  in  council,  ib. 
publication  of  orders,  ib. 
power   to    regulate    landing    of   foreign 

animals,  ib. 
as  to  places  of  slaughter  for  such  animals, 

ib. 

II.  Buying  and  Selling  of  Animals 
forestalling  and  regrating,  175 
factor  buying  for  himself,  176 

III.  Regulation  of  Sale  of  Diseased  Animals, 
a/nd  Food,  and  as  to  movement  of  Infected 
Animals 

sheep  infected  with  certain  diseases  not  to 
be  offered  for  sale  in  market  or  public 
place,  176 

penalty  for  depasturing  diseased  sheep  on 
a  common,  ib. 

penalty  on  bringing  glandered  horses 
into  market,  ib. 

on  having  them  out  on  commons,  &c.,  ib. 

exposing  for  sale  in  a  market  cattle 
afflicted  with  pleuro- pneumonia,  177 

or  sheep  affected  with  scab,  ib. 

exposing  for  sale  in  market  of  meat  unfit 
for  human  food,  ib. 

power  of  medical  officer  of  health  or  in- 
spector of  nuisances  to  inspect  food  for 
sale,  ib. 

and  to  seize  it,  ib. 

and  to  destroy  it,  ib. 

penalty  for  obstructing  medical  officer  or 
inspector  of  nuisances,  178 

power  of  Privy  Council  to  regulate  the  re- 
moval of  animals  likely  to  propagate 
infection,  &c.,ii. 

IV.  Discovery  and  Suppression  of  Disease 
(1.)  Of  Privy   Council  and  Cattle   Plague 

Orders,  178. 

definition  of  Privy  Council,  ib. 

as  to  orders  made  by  Privy  Council,  179 

publication  of  orders,  ib. 

evidence  of  ordera,  180 

copies  of  orders  to  be  laid  before  Parlia- 
ment, ib. 

(2.)  Local  Autlwrity 
definition  of,  &,c.,  180 
appointment  of,  in  Scotland,  181 
local  authority  may  appoint  committees, 

ib. 
and  executive  committee,  182 
reports  to  Privy  Council,  ib. 
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IV.  Suppression  of  Disease — continued^ 
(3.)  Inspectors 

local  authority  to  appoint  inspectors  and 
other  officers,  182 

certificate  of  inspector,  ib. 

removal  of  inspector  by  Privy  Council, 
183 

power  of  entry  of  inspectors,  &c.,  ib. 

penalty  for  impeding  inspectors,  ib. 

duties  of  inspectors,  ii. 

(4.)  Slaughter  of  Diseased  AnimaXs 
cattle  may  be  slaughtered  to  ascertain 

disease,  183 
as  to  compensation  for,  ib. 
compensation  to  owner  of  animal  affected 

with  disease,  and  slaughtered,  ib, 
burial  of  diseased  animals,  ib. 
purification    of   sheds,   &c.,  of  diseased 

animals,  ib. 
disinfecting  clothes  of  inspectors,  &c.,  18-t 
power  to  order  slaughter  of  cattle  herded 

with  diseased  animals,  ib. 
compensation  for,  ii. 
power  to  ascertain  value  of  slaughtered 

animals,  ib. 
power  to  purchase  land  for  burial  ground 

of  diseased  animals,  ib. 
power  to  withhold  compensation,  ib. 
as  to  compensation  in  Scotland,  ib. 

(5.)  Infected  Places 

provisional  declaration  of  infected  place 
by  inspector,  185 

determination  and  declaration  of  local 
authority,  ib. 

extent  of  infected  place  under  declaration 
of  local  authority,  ib. 

extension  of  area  into  district  of  other 
authority,  ib. 

description  of  place  declared  infected,  ib. 

in  Metropolis,  ib. 

effect  of  orders  of  Privy  Council,  186  _ 

rules  with  respect  to  infected  places,  ib. 

offences  as  to  infected  places,  ib. 

exception  in  favour  of  railways,  ib. 

duties  of  local  authority,  ib. 

authority  of  constable,  ib. 

discontinuance  of  declaration  of  infected 
place,  187 

report  to  Privy  Council,  ib. 

restriction  on  movement,  and  near  in- 
fected places,  ib. 

regulations  for  disinfecting,  ib. 

(6.)  Cleansing  of  Pens  and  Trucks 

companies  to  cleanse,  &c.,  pens,  &c.,  187 

according  to  Privy  Council  orders,  ib. 

power  to  enter  premises,  ib. 
(7.)  Local  Rates,  and  Bates  in  aid  to  defray 
Expenses  and  Compensation 

expenses  of  local  authority,  including  com- 
pensation to  be  met  by  rate,  187 

who  rateable,  188 

meaning  of  "  owner,"  ib. 

rate  to  be  separate  rate,  ib. 
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IV.  Suppression  of  Disease — continued 

as  to  expenses  other  than  compensation, 
188 

expenses  under  orders  of  Privy  Council,  ib. 

accounts  of  compensation  to  be  made  up 
half  yearly,  i6. 

application  for  audit  of  accounts,  ib. 

regulations  as  to  audit,  ib. 

power  for  Poor  Law  Board  to  make  order 
for  contribution  on  adjoining  districts , 
189 

basis  for  contribution,  ib. 

contribution  to  be  a  debt,  ib. 

how  to  be  paid,  and  to  whom,  ib, 

certiorari  taken  away,  190 

power  to  remit  in  certain  cases,  ib. 

application  of  balance  of  voluntary  rate,  ib. 

amount  of  insurance  to  be  recovered,  ib. 

as  to  Scotland,  ib, 

as  to  mortgage  of  rates,  ib. 

as  to  loans  by  Public  Works  Loan  Com- 
missioners, 191 

(8.)  Other  Offences  and  Penalties 
penally  for  obstructing  persons    in    the 

execution  of  11  &  12  Vic.  c.  107,  191 
penalty  on  persons  trespassing  on  place  in 

infected  district  where  cattle  kept  after 

notice  from  occupier,  ib. 
penalties  and  forfeitures,  how  recoverable, 

i6. 
appeal,  192 

distribution  of  penalties,  ib. 
in  Scotland,  ih. 
recognizances  on  appeal,  ib. 
judgment  on  appeal,  ib. 
penalty  for  disobedience  of  order  of  local 

authority,  ib. 
forgery,  &o.,  of  licenses,  ib. 
acting    without  or   in    contravention  of 

license,  193 
using  incomplete  license,  ib. 
fabricating,  &c.,  license,  ib. 
making  false  declaration  or  pretence  in 

order  to  obtain  license,  ib. 
other  offences,  ib. 
venue  for  trial  of  offences,  ib. 
jurisdiction  in  Scotland  over  offences,  193 
recovery  of  penalties  under  30  &  31  Vict. 

c.  125,  194 
appeal  thereunder,  ib. 

(9.)  Protection  of  Persons  in  Execution  of  the 
Act 

no  action  against  a  person  acting  in  exe- 
cution of  the  Act  without  notice,  195 

plea  in  action,  ib. 

evidence  confined  to  notice,  ib. 

tender  of  amends,  ib. 

costs,  ib, 

(10.)  Title  and  Interpretation  of  Acts,  195 

(11.)  Acts  continued,  196 
Forms  in  schedule,  197 
declaration  of  infected  place,  ib. 
notice  of  deolar'ation  to  occupiers,  ib. 
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IV.  Supprestion  of  Disease — continued 
notice  of  declaratioa  to  adjoiniug  oc- 
cupiers, 197 

V.  As  to  Slauglderi/ng  OatUe  and  Animals 
(1.)  Slaughter-houses,  licenses  for,  198 

slaughtering  houses  to  be  licensed,  ib. 

quarter  sessions  to  grant  license,  ib. 

certificate  of  householders,  198 

licenses  to  be  annual,  ib. 

copy  of  license  to  be  entered  in  book,  199 

kept  by  clerk  of  the  peace,  ih. 

liberty  to  inspect  and  abstract  book,  ib. 

words  to  be  affixed  over  door,  ib. 

penalty  for  not  affixing  names  and  state- 
ment of  license,  ib. 

horse-dealer  not  to  be  licensed,  ib. 

licenses  may  be  cancelled  in  quarter 
sessions,  ib. 

before  horses  are  slaughtered  notice  to  be 
given  to  inspector,  200 

inspector  to  take  an  account  of  description 
of  animal,  ib. 

times  of  slaughtering,  ib. 

account  to  be  kept  by  owners  of  slaughter- 
ing houses,  ib. 

entry  of  description  of  horse  to  be  made  in 
book,  ib. 

penalty  for  not  keeping  book,  ib. 

(2.)  Inspectors 

vestry  to  appoint  inspectors,  201 

duty  of  inspector,  ib. 

access  to  inspector's  book,  ib. 

insertion  of  advertisement,  ib. 

conviction  for  refusing  to  pay  for  adver- 
tisement, 202 

inspectors  may  visit  slaughter-houses  at 
all  times,  ib. 

constables  may  enter  licensed  places,  ib. 

penalty  for  obstructing  inspector,  ib. 

penalty  on  inspector  neglecting  his  duty, 

.  ib. 

persons  bringing  cattle  and  not  giving  an 
account  of  themselves  to  be  carried 
before  a  justice,  ib. 

justices  may  commit  suspected  persons,  ib. 

(3.)  Other  Offences — Penalties 
slaughtering  animals  without  a  license, 

203 
destroying  hides,  ib. 
making  false  entries,  201 
form  of  conviction,  ib. 
production  of  inspector's  books,  ib. 
persons  lending  place  for  the  purpose  of 

slaughtering,  205 
form  of  conviction,  ib. 
ill-treating  horses,  &o.,  ib. 
not  marking  horses  or  killing  within  three 

days,  or  not  supplying  with  food,  ib. 
no  cattle  to  be  used  or  worked,  ib. 
Act  not  to  extend  to  curriers,  &c.,  killing 

distempered  horses,  &c.,  206 
collar  makers,  &c.,  killing  sound  horses, 

ib. 
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V.  Slaughtering  Cattle — continued 
offences,  how  to  be  heard,  206 
recovery  of  penalties,  ib. 
limitation  of  proceedings,  ib. 

penalty  on  witnesses  not  attending  on 
summons,  ib. 

(i.)  Appeal  to  Quarter  Sessions,  207 

(5.^  Protection  to  Persons  acting  under  Act 
general  issue,  207 
costs,  ib. 

(6.)  Interpretation  of  Act,  207 

VI.  Cruelty  to 
interpretation  of  Act,  208 
penalty  for,  ib. 

a  cock  is  an  animal,  ib. 

as  to  places  kept  for  bull  baiting,  &c.,  ib. 

what  constitutes  offence,  209 

compensation  for  damage  done  by  persons 
ill-treating,  &c.,  animals,  ib. 

persons  impounding  animals  to  provide 
food  and  water,  ib. 

when  other  persons  may  supply,  ib. 

recovery  of  expenses  of  supplying  food  and 
water,  ib. 

penalty  for  using  dog  for  draught,  210 

for  improperly  conveying  animals,  ib. 

apprehension  of  offenders  against  Act,  21 1 

service  of  summons,  ib. 

warrant,  ib. 

summoning  witnesses,  ib. 

committal  for  non-payment  of  penally, 
212 

vehicles,  &c.,  may  be  detained,  ib. 

obstructing  constables,  ib. 

distribution  of  penalties,  ih. 

proprietors  of  public  vehicles  maybe  sum- 
moned to  produce  servants,  ib. 

form  of  conviction,  213 

transmission  of,  to  quarter  sessions,  ib. 

appeal,  ib. 

certiorari  taken  away,  214 

limitation  of  action,  ib. 

notice  of  action,  ib. 

venue,  215 

plea,  ib. 

tender  of  amends,  ib. 

payment  into  court,  ib. 

interpretation  clause,  ib. 

injuries  to  cattle  and  sheep  by  dogs,  216 

ANNUITY 

endeavouring  to  induce  infants  to  grant 

annuities,  216 
solicitors,  &o.,  taking  excessive  brokerage, 

&c.,  guilty  of  a  misdemeanour,  217 
certificates   of   life    of   nominee    abroad 

required,  ib. 
affidavit  of  identity,  ib. 

APPEAL 

what  it  is,  218 

effect  of,  to  quarter  sessions,  ib. 
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r.  Appeal  to  the  Qua/rter  Sessions — when  it 

lies  in  general — when  it  must  be  resorted 

to — and  Parties  to 
lies  only  by  statute,  219 
given  by  implication,  ib. 
taken  away  by  implication,  ib. 
given  by  prior   statute  incorporated  in 

subsequent  one,  ib. 
when  it  must  be  resorted  to,  ib. 
when  it  need  not,  220 
who  to  be  respondent,  ib, 
who  a  "  party  aggrieved,"  ib. 
"sum  adjudged  to  be  paid,"  to  be  penalty 

only  exclusive  of  costs,  221 

II.  When  Justices   to  inform  Party  of  his 
Right  of  Appeal 

when  justices  to  give  notice  to  party,  221 
right  may  be  waived  by  party,  ib. 

III.  To  what  Sessions 
as  to  place,  222 

where  sessions  holdea  at  different  places, 

ib. 
as  to  time,  223 
when  no  time  fixed,  ib. 
to  next  sessions,  ib. 
"  next  practicable  sessions,"  ib. 
against  a  "judgment,"  ib. 
after  conviction,  ib. 
after  "  cause  of  complaint,"  ib. 
from  "  act  done,"  225 
from  "determination,"  ib. 
after  "  order  made,"  226 
Sunday  to  be  excluded  from  time,  ib. 
next  practicable  sessions,  what,  ib. 
from  overseers'  accounts,  228 

IV.  Preliminary  steps  before  Trial 

(1.)  Notice  of  Appeal 
when  necessary,  229 
"  Baines'  Act,"  ib. 
when  unnecessary,  ib. 
when  to  be  in  writing,  230 
what  a  writing,  ib. 
time  of  notice,  ib. 
notice  given  on  Sunday,  ib. 
service  of  notice,  what,  ib. 
evidence  of  service,  231 
notices  to  be  signed,  ib. 
by  and  to  whom  given,  ib. 
by  attorney,  ib. 
to  attorney,  ib. 
to  persona  underrated,  ib. 
parties  concerned,  H. 
persons  affected,  232 
to  justices,  ib. 
contents  of  notice,  ib. 
grounds  of  appeal,  ib. 
sufficiency  of  notice,  233 
surplusage,  ib. 

sufficiency  of  grounds  of  appeal,  ib. 
fresh  statement  of  grounds,  234 
Baines'  Act,  ib. 
formal  objections,  ib. 
amendment  of  grounds,  ib. 
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IV.  Preliminary  steps — continued 
frivolous  grounds,  234 

when  notice  given  by  party  aggrieved,  235 
when  by  or  to  parish  officers,  ib. 
when  to  holder  of  an  office,  ib. 
abandoning  notice,  iJ>. 
abandoning  grounds,  ib. 

(2).  The  Secognizance 
notice  of,  236 
by  parish,  ib. 
by  corporation,  ib. 
amendment  of,  ib. 

(3.)  Entering  of  Appeal,  2S7 

(4.)  affect  of  not  taking/  necessary  preliminary 
steps,  237 
lex  non  cogit  ad  impossibiUa,  238 
rules  and  practice  of  sessions,  ib. 
appeal  cannot  be  twice  heard,  239 

V.  Hearing    and    Trial — Judgment — Ad- 

journment 

(1.)  Hearing  and  Trial 
calling  on  appeal,  240 
personal  appearance  of  parties,  ib. 
proof  of  jurisdiction,  241 
respondent  may  waive  proof  of  conditions 

precedent,  ib. 
appeal  improperly  dismissed,  ib. 
when  appeal  dismissed  subject  to  a  case,  ib. 
where  sessions  rightly  refuse  to  hear  appeal, 

but  for  insufficient  reasons,  242 
proceedings  on  hearing,  ib. 
formal  objections  to  conviction  to  be  stated 

at  once,  i5. 
sessions  only  to  take  notice  of  record  of 

conviction  returned  by  justices,  ib. 
who  to  begin,  243 

amendment  of  orders  or  judgments,  ib. 
appellant's  answer,  ib. 
respondent's  reply,  244 
fresh  evidence  on,  ib. 
when  case  sent  back  to  be  re-stated,  ib. 

(2.)  Judgment  on,  and  ho%o  far  conclusive 

practice  as  to,  244 

who  may  vote,  ib. 

magistrates  interested  in  appeal,  ib. 

Justice  of  the  Peace  Act,  1867,  245 

vote  of  chairman,  ib. 

equal  division  of  court,  246 

sessions  not  bound  to  give  reasons  or  make 
special  entries,  ib. 

special  case,  ib. 

no  delegation  of  authority  of  sessions  al- 
lowed, 247 

power  to  state  case  without  going  to  ses- 
sions, ib. 

reference  to  arbitration,  248 

when  decision  of  sessions  conclusive,  249 

altering  decision,  ib. 

when  not,  250 

practice  of,  when  conclusive,  251 

if  conviction  improperly  quashed  for  form, 
decision  not  conclusive,  251 
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V.  Hearing  and  Trial — continued 
(3.)  Adjournment  of  Hearing 

power  of,  253 

adjournment  only  proper  on  regular  ap- 
peal, lb. 
power  limited,  when,  ih. 
respiting  not  a  matter  of  oourae,  254 
to  what  sessions,  ib. 
notice  in  case  of,  ih. 

VI.  Entering    mid    respiting    Appeal,    and 
Notice  of  Trial  after  same 

calling  on,  235 

when  appeal  to  be  entered,  ih. 

when  such  notice  requisite,  ih. 

practice  of  sessions  as  to  entering  appeal, 

and  notice  of  trial,  256 
when  Queen's  Bench  will  interfere  with 

practice,  257 
notice  after  adjournment,  ih.^ 

VII.  Costs 
order  for  costs,  257 
under  Baiues'  Act,  ib. 
"  party"  or  parties  within,  258 
taxation  of,  ih. 
at  adjournment,  ib. 
at  subsequent  sessions,  ib. 
by  consent,  il>. 
on  order  of  reference,  259 
on  frivolous  appeals,  ih. 
where  not  prosecuted,  ib. 
on  abandonment  of  appeal,  ih. 
by  whom  payable,  ib. 
overseers,  ib. 

general  rule  to  fix  amount  bad,  260 
to  whom  payable,  ih. 
how  enforceable  under  Jervis'  Act,  ib. 
enforcing  orders  of  sessions  under  Baines' 

Act,  261 

VIII.  Appeal  from  Justices  out  of  Sessions  by 
means  of  a  case  stated  by  Justices  under 
20  (C-  21  Vict.  c.  43 

interpretation  clause,  262 

application  for  case,  ib. 

security  and  notice  to  be  given  by  appel- 
lant, ib. 

frivolous  application,  263 

rule  of  Queen's  Bench  to  state  case,  ib. 

judgment  of  superior  court,  ih. 

no  costs  against  justices,  ih. 

case  sent  back  for  amendment,  ih. 

authority  of  judge  at  chambers,  ib. 

in  vacation  time,  ib. 

warrant  of  justices  after  decision  of  supe- 
rior court,  ib. 

no  certiorari  necessary,  ib. 

rules  of  superior  court,  ib. 

enforcing  recognizances,  264 

determination,  what,  ib. 

time  for  transmission  of  case,  265 

notice  to  respondent,  ih. 

striking  case  out  of  crown  paper,  266 

on  refusal  to  state  case,  ib. 

as  to  recognizance,  ib. 
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VIII.  Appeal  from  Justices,  iSsc. — continued 
as  to  copies  of  case,  266 
form  of  case,  267 
amendment  of,  ib. 
on  argument,  who  to  begin,  ib. 
non-appearance  of  respondent   on   argu- 
ment, ib. 

costs,  who  entitled  to,  ih. 

what  costs  allowed,  268 

where  certiorari  still  may  be  required,  ih. 

IX.  Appeal  to  Court  of  Crown  Cases  Seserved 
what  courts  may  reserve  cases,  and  when, 

268 
what  questions  to  be  reserved,  269 
who  to  state  case,  ih. 
mode  of  statement,  270 
jurisdiction  of  court  as  to  orders,  ib. 
constitution  of  court,  271 
proceedings  of  court,  ib. 
argument  by  counsel,  ib. 
who  to  begin,  ib. 
costs  of  argument,  ib. 
sending  back  case  for  amendment,  272. 
proceedings  after  judgment,  ih. 
discharge  of  prisoner,  ib. 
certificate  of  discharge,  ib. 
penalty  for  forging,  &c.,  certificate,  ib. 
form  of,  273 

X.  Forms  on  Appeal  to  Qum-ter  Sessimis. 
general  form  of  notice  of  appeal  against  a 

conviction,  273 

general  form  of  recognizance  to  try  an 
appeal  against  a  conviction,  ib. 

judgment  of  affirmance  of  the  sessions  on 
an  appeal  against  a  conviction  not  within 
Jervis'  Act,  274 

certificate  of  clerk  of  the  peace  that  costs 
are  not  paid,  275 

warrant  of  distress  for  costs  of,  ib. 

warrant  of  commitment  in  default  of  dis- 
tress for  costs  of,  ib. 

XI.  Forms  for  stating  a  case  under  20  <fc  21 
Vict.  c.  43 

application  for  case,  276 

certificate  of  i-efusal  to  state  case,  ib. 

case,  277 

recognizance,  ib. 

notice  with  copy  of  case,  278 

APPEARANCE 

on  indictments  for  felony,  278 
proceedings  to  compel  appearance  after 

indictment  found,  ib. 
on  indictments  for  misdemeanours,  279 
of  infants,  ib. 
in  outlawry,  ib. 
where  prosecutor  may  enter  appearance 

for  defendant  under  48  Geo  III.  c.  58, 

ih. 
what  information  for  penalties  not  within 

the  above  Act,  ib. 
on  information.    See  Conviction 
on  appeal.     See  Appeal 
certiorari.    See  CEETioKAlil 
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AFFKA'RANGTS,— continued 

after  judgment.     See  JUDCMEIfT,  Vol.  III. 
by  attorney,  280 

APPRAISEB.    See  Excise,  Vol.  II. 

APPREHENSION   OP  OFFENDERS.    See 

Abrest 

APPRENTICES.     See  Skevants,  Vol.  V.— 
Paiiish,  tit.  PooE,  Vol.  I V 

APPROVER 

■who  is,  &o.,  280,  282 
practice  as  to,  obsolete,  280 
should  not  be  admitted  to  bail,  ii. 
accomplice's  eTideace,  281 
confirmation  of,  ib. 

ARBITRATION.    See  Awaed,  359— Apmal, 
248. 

ARMORIAL  BEARINGS.    See  Taxes 

ARMOUR  AND  ARMS.  See  Afmay— Fiee 
Aems,  Vol.  II.— Stoees,  Vol.  V. 

ARMY.    See  Militaey  Law,  Vol.  III. 

ARRAIGNMENT 
wbat,  282 

standing  in  irons,  ib. 
holding  up  hand,  ib. 
of  peers,  283 

mode  of  stating  in  indictment,  ib. 
withdrawing  plea,  ib. 
reading  indictment,  ib. 
statutory  effect  of  plea  of  not  guilty,  ib. 
deaf  and  dumb  prisoner,  ib. 
standing  mute,  284 
insane  prisoner,  ib. 

where  previous  conviction  charged,  ib. 
several  defendants,  285 
where  prisoner   eliarged   on  coroner's  in- 
quisition as  well  as  indictment,  ib. 
accessaries,  ib. 

effect  of  want  of,  or  mistake  in  arraign- 
ment, ib. 

Form,  as  to 

entry  or  description  of  the  arraignment  on 
the  record,  286 

ARRAY,  challengeto,  of  jurors.     See  JuKOBS, 
Vol.  III. 

ARREST  WITHOUT  WARRANT 

as  to  arrests  under  a  warrant.     See  Wae- 

HANT,  Vol.  V. 
what  an  arrest,  286 
obstructing  arrest.      See  tit.  Assault  in 

PAETicuiiAfi  Cases,  327 
rewards  for  apprehending  oflfenders.      See 

Rewards,  Vol.  V. 

I.   Who  may  or  may  not  he  Arre 
who  liable  to,  286 
peers,  ib. 
members  of  parliament,  ib. 

VOL.  I. 


ARREST,  &o, — continued 

I.  Wlio  may  or  may  not  he — continued 
bodies  corporate,  287 

feme  covert,  ib. 

II.  For  what  may  be  jnade 

(1.)  Where  Farty  found  actually  committing 
an  Offence 
at  common  law,  287 
breach  of  the  peace,  ib. 
by  statute,  288,  290 

(2.)  On  suspicion  of  having  committed  an 
Offence 

in  general,  291 

grounds  of  suspicion  must  be  reasonable, 
ib 

common  fame,  292 

circumstances  of  guilt,  ib. 

flight,  ib. 

evil  company,  ib. 

living  idle,  ib. 

hue  and  cry,  ib. 

distinction  on  arrest  by  private  indivi- 
duals, and  arrest  by  constables  on  sus- 
picion, ib. 

III.  Sy  whom  the  Arrest  may  be  made 
in  general,  293 

by  court  of  record,  ih. 

(1.)  By  Justices  of  the  Peace 
in  general,  293 
protection  of  by  statute,  ib. 
for  a  contempt  of  court,  294 

(2.)  By  Sheriffs  and  Coroners,  294 
(3.)  By  Constables 

for  felony,  295 

on  suspicion  of  felony,  ib. 

for  breach  of  peace,  ib. 

for  misdemeanour,  ib. 

by  statute,  296 

he  should  notify  his  authority,  297 

may  be  indicted  for  neglect,  298 

better  course  for  constable  to  have  a  war- 
rant, ih. 

(4.)  By  Watchmen,  Beadles,  &c.,  298 

(5.)  By  Private  Persons 

by  private  persons  when  enjoined,  298 

when  permitted,  299 

breaches  of  the  peace,  ib. 

notifying  intention,  300 

safest  to  obtain  a  warrant,  ib. 

when  entitled  to  notice  of  action,  301 

IV.  Time  and  Place  of  Arrest 
time  of  arrest,  301 

place  of  arrest,  ib. 

V.  The  Planner  of  an  Arrest 
notifying  authority,  302 

manner  of  arrest,  and  what  constitutes 

one,  ib. 
taking  the  power  of  the  county,  ib. 
breaking  outer  doors,  303 
as  to  homicide  in  effecting  arrest,  ih. 

A  A  i,  A  A 
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AEEEST,  &c. — continued 

YI.   What  is  to  he  done  after  i/ie  Arrest 
by  constables,  304 
by  justices,  305 
by  gaolers,  ih. 
by  private  persons,  ih. 
escapes,  306 

AEBEST  OF  JUDaMENT.  See  Indictment, 
Vol.  III. — Judgment,  Vol.  III. 

ARSBN"AL,  setting  fire  to,  &o.    See  Ships- 
Stores,  Vol.  V. 

AESENIC 

penalties  for  sale  of,  306 

books  to  be  kept  and  entries  made,  ih. 

sale  to  unknown  purchaser,  307 

to  be  coloured,  ih. 

exceptions,  ih. 

schedule  to  Act,  308 

AESON.    See  Malicious  Injukibs  to  Pro- 
PBEIY,  Vol.  III. 

ARTICLES  OE  THE  PEACE.     See  Surety 
FOE  Peace,  Vol.  V. 

ARTICLES   OP   WAK,  proof  of,  &o.      See 
Military  Law,  Vol.  III. 

AETICULO  MOETIS,  declarations  in.    See 
Evidence,  Vol.  II. 

AETIFICERS.     See    Servants,    Vol.   V.— 
Eacioeies,  Vol.  II. 

AETIZANS  — DWELLINGS    FOE.      See 
Dwellings,  posi,  1432 

ASSES.     See  Animals 

ASSAULT  AND  BATTEEY  IN  GENEEAL 

I.  What  am.  Assault 
in  general,  308 
correction  by  force,  310 
nonfeasance,  311 
breach  of  duty  towards  relations,  ib. 

II.  WJiat  a  Battery,  ^c. 
in  general,  312 
what  a  wounding,  ih. 
what  an  imprisonment,  ib. 

III.  In  what  cases  justified  or  excused 
self-defence,  312 

defence  of  relations,  servants,  &c.,  313 
defence  of  property,  ib. 
moderate  correction,  314 
under  authority,  ib. 
misadventure,  ib. 
amicable  contest,  315 

IV.  Proceedings  by  Indictment ;   Compound- 
inr/  of ;  Punishment. 

action  or  indictment  for,  315 
defences,  316 

certificate  of  dismissal,  or  previous  con- 
viction before  justices,  317 


ASSAULT  AND  BATTEEY— coniiraueii 

IV.  Proceedings  hy  Indictment — continued 
verdict,  317 
compounding  of,  ih. 
how  punished,  ih 
fine,  ib. 
costs,  ih. 

V.  Proceedings  for,   before    Justices,    under 
24  &  25  Vict.  c.  100 

tor  a  common  assault,  a  party  may  be 

fined  by  justices,  317 
aggravated  assaults  on  females  or  boys, 

318 
if  magistrates  dismiss  complaint,  they  do 

certify  same,  ib. 
certificate  or  conviction  shall  be  a  bar  to 

other  proceedings,  ib. 
aggravated  cases  not  within  the  Act,  ih, 
nor  questions  of  title,  &c.,  ib. 
no  certiorari,  ib. 
conviction    or    commitment    not    to    be 

quashed  for  want  of  form,  &c.,  ib. 
certificate  of  dismissal  when  to  be  granted, 

319 
complaint  to    be  within   jurisdiction  of 

justices,  320 

VI.  Forms,  as  to' 
warrant  for  an  assault,  320 
commitment  for,  and  for  want  of  sure- 
ties, ib. 

indictment  for  a  common  assault,  321 

indictment  for  an  assault  and  false  impri- 
sonment, ih. 

summons  on  24  &  25  Viet.  e.  100,  for  an 
assault,  ih. 

conviction  on,  for  an  assault,  ih. 

certificate  upon  complaint  being  dismissed, 
322 

plea  to  indictment,  of  previous  conviction 
before  justices,  imder  24  &  25  Vict, 
c.  100,  ib. 

plea  to  an  indictment  that  prosecutor  had 
complained  to  justices,  and  justices 
given  a  certificate  of  dismissal  of  com- 
plaint, 323 

ASSAULTS  IN  PABTICULAE  CASES 
as  to  assaults  on  gamekeepers,   &o.,  see 

Game,  Vol.  II. 
as  to  assaults  by  shooting,  stabbing,  or 
poisoning,  or  sending  explosive  sub- 
stances, or  throwing  destructive  sub- 
stances, see  Malicious  Injuries  to 
Persons,  Vol.  III. 

I.  Assaults  to  Rob  and  Menaces  to  Steal 
assault  with  intent  to  rob,  324 
demanding  property  with  menaces,  &o.,  ih. 
nature  of  menaces,  ib. 
punishment  for,  ib. 
guardians  or  overseers  may  be  ordered  to 

prosecute  in  certain  cases,  ih. 
conviction   for  assault  with   intent,    on 

indictment  for  robbery,  ib. 
proof  of  assault  to  rob,  325 
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ASSAULTS,  Sea.— continued 

I.  Assaults  to  Rob,  die. — continued 

with  intent,  325 

what  amounts  to  i-obhery,  ih. 

proof  of  menaces  to  steal,  326 

intent  to  steal,  what,  ib. 

forms  of  commitment  for  assault  with  in- 
tent to  rob,  327 

of  commitment  for  aggravated  assault  on 
women  or  children,  ih. 

of  indictment  for  assault  with  intent  to  rob, 
ib. 

of  indictment  for  aggravated  assault  with 
intent  to  rob,  ib. 

indictment  for  demanding  money,  &c., 
with  menaces  or  by  force,  with  intent  to 
1  same,  ib. 


II.  Assaults  to  commit  a  Felony  on  Peace 

Officers,   or  to  resist    laioful  Apprehen- 
sion 

assaults  with  intent  to  commit  felony,  327 

assaults  on  peace  officers,  ib. 

assaulting  police.  See  tit.  Constables, 
1033. 

assaulting    special    constables.      See  tit. 

Constables,  1064. 
•  assault  to  commit  rape,-328 

evidence  of  intent,  ib. 

form  of  indictment  for  an  assault  to  com- 
mit a  felony,  329 

the  like  for  assaulting  a  peace  officer  in 
execution  of  his  duty,  ib 

the  like  for  assault  to  resist  apprehension, 
ib. 

the  like  for  an  indecent  assault  on  a 
male,  ib. 

III.  Assaults  arising  from  combination  to 
raise  wages 

form  of  indictment  for  an  assault  in  pur- 
suance of  a  conspiracy  to  raise  wages, 
330 

IV.  Assaults,  (be,  on  preservation  of  Ship- 
property,  and  with  intent  to  compel  or 
obstruct  sale  of  grain 

assaults  on  officers,  &c.,  saving  wreck,  330 

using  violence  with  intent  to  hinder  per- 
sons from  buying  grain  in  market,  &c., 
331 

form  of  commitment  for  assault  on  magis- 
trates in  saving  a  wreck,  ib. 

form  of  indictment  for  a  like  offence,  ib. 

the  Uke  of  conviction  for  assault  with  intent 
to  obstruct  the  sale  of  grain,  ib. 

V.  Assaulting  Clergymen  or  other  Ministers 
obstructing  clergyman  by  threats  in  per- 
formance of  his  duty,  332 

form  of  indictment,  ib. 


■yi.    Assaults   on   Seamen,   S[C.,    to  prevent 
Working 
assault  on  seaman  to  prevent  him  work- 
ing, 333 
conviction  for  such  ofience,  ih. 


ASSAULTS,  ka.— continued 

VII.  Under  other  Statutes 
statutes,  as  to,  334 

ASSEMBLIES.    See  Riot,  Vol.  V.— Disoe- 
BEBLY  Houses,  post,  1388. 

ASSESSED  TAXES.    See  Taxes,  Vol.  V. 

ASSIZES 
what,  334 

old  commission  of,  ih. 
commissions  of,  ib. 
general  gaol  delivery,  335 
oyer  and  terminer,  ih. 
nisi  prius,  ib. 

writs  of  association,  and  si  non  omnes,  ib. 
commission  of  the  peace,  ib. 
commissions  to  whom  directed,  336 
commission   of  the  peace  in  the  county 

not  superseded,  ih. 
assizes  but  one  day  in  law,  &o.,  337 
time  of  holding  assizes,  ib. 
place  of  holding  assizes,  ib. 
Queen  may  alter  circuits,  ib. 
power  to  divide   counties  for  purpose  of 

holding  assizes  in  different  divisions  of 

same  county,  338 
justices  of  assize  may  hold  courts  either  in 

counties  at  large,  or  in  adjoining  coun- 
ties of  cities  or  towns,  ih. 
opening  the  commission,  339 
when  not  opened,  &c.,  on  the  day,  same 

may  be  opened,  Ac,  on  following  day, 

&c.,  ib. 
must  be  opened  on  day  appointed,  if  not 

prevented,  ib. 
cause    of   delay  to  be  certified  to  lord 

chancellor,  &c.,  ih. 
assizes  in  Chester  and  Wales,  ib. 
assizes  in  Norfolk,  ib. 
lodgings  of  judges,  ih. 
j  udges  may  act  in,  though  out  of  proper 

county,  340 
shire  hall,  &c.     See  Shire  Hall,  Vol.  V. 

ATTACHMENT 

meaning  of  term,  340 
power  of  sessions  to  award,  ib. 
on  disobedience  to  subpoena,  ib. 

ATTAINDER 

what,  341 

its  effect,  ih. 

abolished  in  most  cases,  ih. 

accessary  may  be  indicted  though  prin- 
cipal not  attainted,  342 

plea  of  autrefois  attaint.  See  Autrefois 
Attaint,  356. 

ATTAINT  of  jurors  abolished.    See  Juboes, 
Vol.  III. 

ATTEMPTS  AND    SOLICITATIONS  TO 
COMMIT  CHIMES 
solicitations,  342 
attempts,  ib. 

A  A  A  a  A  2 


1460  intstx, 

ATTEMPTS,  &c.— continued 

attempt  to  steal,  343 

to  obtain  goods  by  false  pretences,  il>. 

to  break  a  house  witli  intent  to  commit  a 
felony,  ih. 

to  commit  suicide,  ib. 

to  have  carnal  knowledge  of  a  girl  under 
ten,  ib. 

indictment,  344 

punishment,  ib 

indictment  for  soliciting  a  servant  to  em- 
bezzle his  master's  goods,  ib. 

indictment  for  soliciting  a  person  to  com- 
mit perjury  by  swearing  a  child  to  an 
innocent  person,  ib. 

ATTORNEY 
who,  345 

unquahfied  persons  may  not  act,  ib. 
ezcept  for  board  of  guardians,  ib. 
cannot  be  justices,  ib. 
except  in  some  places,  ib. 
cannot  be  a  commissioner  of  land-tax,  &c  , 

ib. 
may  be  under-sheriff,  8cc.,ib. 
exempt  from  serving  certain  offices,  ib. 
perjury  by,  346 
right  to    attend  at  sessions  and  before 

justices,  &c.    See  tit.  Conviction,  1132. 

Sessions,  Vol.  V. 
form  of  indictment  for  acting  as  attorney 

in  an  appeal  at  quarter  sessions  without 

being  admitted  and  enrolled,  346. 

AUCTION.    See  Excise,  Vol.  II. 

AUTREFOIS  ACQUIT 
what,  347 
when  pleadable,  ib. 

where  indictment  is  for  same  offence,  or 
might  include  the  offence,  348 

no  one  tried  for  embezzlement  or  fraudu- 
lent disposition  to  be  afterwards  tried 
for  larceny  and  rice  versa,  349 

as  to  false  pretences  and  larceny  and  vice 
versa,  350 

person  indicted  for  misdemeanour  not  to 
be  tried  again  for  felony  on  same  facts, 
ib. 

as  to  attempts  to  commit  felony  or  misde- 
meanour charged,  ib. 

an  acquittal,  what,  ib. 

plea  of  previous  dismissal  of  complaint 
before  justices,  351 

form  and  requisites  of  plea,  352 

should  be  on  parchment,  &c.,  353 

pleading  over  to  the  felony,  ib. 

form  of  plea  of  certificate  of  dismissal  be- 
fore justices,  j6. 

demurrer,  ib. 

replication,  354 

evidence,  ib. 

production  of  record,  how  effected,  ib. 

addressing  jury,  355 

judgment,  ib. 

pleas  of  autrefois  acquit,  ib. 


AUTREFOIS  A.CQiGVS— continued 

plea  over  to  the  felony,  356 
replications,  ib. 

AUTREFOIS  ATTAINT 
as  to  plea  of,  356 
as  to  attainder,  see  Attaindbb,  341 

AUTREFOIS  CONVICT 
what,  356 

proof  of  previous  conviction,,  357 
judgment,  ib. 
previous  assault,  ib. 
forms,  358 

AWARD 

as  to  arbitration  of  disputes  between 
masters  and  servants,  &c.,  see  Servants, 
Vol.  V. 

what  criminal  matters  may  be  referred, 
359 

reference  of  appeals  without  going  to  ses- 
sions, 360 

by  order  of  sessions,  iJ>. 

making  submission  a  rule  of  court,  361 

revoking  authority,  ib. 

award  by  justices  under  Lands  Clauses 
Act,  ib. 

BACKING  A  WARRANT.    See  Constable 
— Wabhant,  Vol.  V. 

BADGER  BAITING  prohibited.     See  Ani- 
mals, 208 

BAIL 

as  to  bail  on  a  Jiabeas  corpus  or  certiorari, 
see  Cbrtiobabi — Habeas  Cobpus,  Vol. 
II. 

I.  What  it  is,  ttc. 
what,  362 

difference  between  bail  and  mainprize,  ib. 
justice  to    discharge,    commit,    or   bail, 

when,  ib. 

II.  In  wlutt  Cases,  and  Power  and  Duty  of 
Justices  out  of  Sessions  as  to 

at  common  law,  363 

by  statute,  ib. 

in  felonies  and  certain  misdemeanours  dis- 
cretionary, ib. 

in  other  misdemeanours  justices  must 
bail,  364 

as  to  bail  for  treason,  ib. 

principle  on  which  parties  should  be  ad- 
mitted to  bail,  ib. 

where  warrant  backed,  365 

where  offence  committed  out  of  jurisdic- 
tion of  committing  justice,  ib. 

within  metropolitan  police  district,  366 

in  other  cases,  actions,  &c.,  368 

III.  Potoer  of  Justices  in  Sessions  and  othei'i 
to  take  Bail 

justices  in  sessions,  368 
justices  of  gaol  delivery,  ib. 
sheriffs,  369 
coroners,  ib. 
constables,  ib. 
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BAIL — continued 

III.  Power  of  Justices — continued 

Court  of  Queen's  Bench,  or  a  judge  thereof, 
369 

courts  and  judges  of  Common  Pleas,  Ex- 
chequer, ib. 

marshal  of  Queen's  Bench,  371 
.  on  removal  of  indictment  by  certiorari, 
ib. 

from  Central  Criminal  Court,  ib. 

on  Crown  Case  Eeserved.  See  Appeal, 
268 

on  case  stated  by  justices.  See  Appeal, 
262 

bail  in  error,  371 

IV.  Number  and  Sufficiency,  c&c,  of 
number  and  sufficiency,  373 
who  may  be,  ib. 

depositing  money,  &o.,  374 

V.  Time  of  Taking,  Notice  and  Justifcation 
of 

time  of  taking  bail,  374 
notice  of,  ib. 
justification  of,  375 
fresh  bail,  ib. 

VI.  Secognisance  and  subsequent  Proceedings 
form  and  effect  of  recognizance,  375 
before  whom  taken,  ib. 

deliYerance  on,  ib. 

VII.  Requiring  excessive  Bail,  376 

VIII.  Denying  Bail  where  it  ought  to   be 
granted,  376 

IX.  Granting  Bail  where  it  ought  to  be  de- 
nied, 377 

X.  Personating  Bail,  377 

XI.  Power  of  Bail,  378 

XII.  Liability  of,  and  what  a  Fotfeiture  of 
JRecognizance,  378 

XIII.  Forms,  as  to 

notice  of  bail  to  an  indictment  for  an 
assault  in  Surrey,  where  indictment  was 
found  and  certified,  and  defendant 
taken  under  a  judge's  warrant,  379 

the  Mke,  where  indictment  was  for  keep- 
ing a  disorderly  house,  ib. 

notice  of  putting  in  bail  at  judge's  cham- 
bers, on  indictmentfor  assault,  380 

notice  of,  on  a  bench  warrant,  before  a 
justice,  ib. 

notice  before  a  judge  of  Q.  B.  to  an  in- 
dictment in  Q.  B.,  ib. 

recognizance  of  bail  instead  of  remand  on 
adjournment  of  examination  before  jus- 
tices, ib. 

notice  of  such  recognizance,  381 

recognizance  of  bail,  ib. 

notice  of  such  recognizance,  382 

certificate  of  consent  to  bail,  ib. 

warrant  of  deliverance,  ib. 

recognizance  of  bail  taken  by  coroner,  ib. 


BAILIFF.    See  Comstable 


BAKEHOUSES 

hours  of  employment  of  young  persons, 

383 
rules  for  cleanliness  and  ventilation  of,  ib. 
construction  of  sleeping  places  in,  384 
court  may  enforce  rules  for  cleanliness,  ih. 
powers  of  local  authority  and  inspectors  to 

enforce  rules,  ib. 
expenses  to  be  met  by  rate,  385 
as  to  recovery  of  penalties,  ih. 
interpretation  clause  of  Act,  ih. 

BAKER 

penalty  for  refusing  to  weigh  bread,  &o., 

385 
may  not  act  as  justice,  when,  ib. 
see  further,  tit.  Beead 

BALLAST.     See  Rivbbs— Ships,  Vol.  V. 

BANK  BOOKS,  Evidence  by.    See  Evidehoe, 
Vol.  II. 

BANK  NOTES,  Forgery  of.   See  Fokgekt, 
Vol.  XL 
Larceny  of.   See  Lakoent,  Vol.  III. 

BANK  OF  ENGLAND,  Embezzlement  by 
Clerks  of.   See  Embezzlement,  Vol.  II. 

BANK  STOCK,  l^orgery  of.     See  FoKGEur, 
Vol.  II. 

BANKERS,  Frauds  by.     See  Lakoesy,  Vol. 
IIL 

BANKS,  Sec,  of  Rivers,  &;c..  Injuries  to.   See 
ElVEKS,  Vol.  V. 

BANKS  FOR  SAVINGS 

26  &  27  Vict.  c.  87,  386 

consolidating  laws  as  to  savings  banks,  ib. 

savings  banks  to  be  certified  under  the 
Act  of  1863,  ih. 

to  adopt,  &c.,  the  name  of  another  bank  a 
misdemeanour,  ib. 

actuary,  cashier,  secretary,  and  other  offi- 
cers to  account  according  to  rules,  ih. 

default  in  accounting  a  misdemeanour,  ih. 

monies,  goods,  and  chattels  vested  in 
ti-ustees,  ib. 

to  be  so  described  in  criminal  as  well  as 
civil  proceedings,  ib. 

personal  liability  of  trustees,  387 

petition  to  quarter  sessions,  ib. 

BANKEUPT 

I.  Derivation  and  Description 
derivation  of  term,  388 
procedure  where  the  court  of  bankruptcy 
thinks  that  a  misdemeanour  has  been 
committed  by  bankrupt,  389 
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II.  Offences  against  the  Bankruptcy  Act 
misdomeanonr,  what,  389 
bankrupt  not  surrendering,  and  submit- 
ting to  be  examined,  390 

or  making  discovery  of  hia  estate  and 
effects,  391 

or  not  deliTeriug  up  his  estate,  books, 
&c,,  ih. 

or  concealing,  &c.,  to  value  of  jElO,  392 

not  disclosing  proof  of  false  debt  to  as- 
signees, 393 

omitting  property  from  schedule,  ib. 

withholding  production  of  books,  ib. 

bankrupt  destroying  or  falsifying  any  of 
his  books,  kc,  within  three  months 
before  adjudication,  ih. 

or  making  false  entries,  guilty  of  a  misde- 
meanour, ib. 

bankrupt  within  three  months  of  filing 
petition  of  bankruptcy,  having  obtained 
goods  on  credit  under  false  pretence, 
394 

within  three  months  of  adjudication  mak- 
ing away  with  property,  ib. 

trader  accounting  for  property  by  fic- 
titious losses,  ib. 

or  concealing,  &c.,  debt  due  to  him,  ib. 

pawning  goods  obtained  on  credit,  ib. 

form,  &c.,  of  indictment,  ib. 

evidence  on,  395 

examination  of  bankrupt,  evidence  against 
him  on  criminal  charge,  ib. 

disclosure  by  bankrupt,  396 

Jervis'  Act  applied,  ib. 

as  to  costs  of  prosecution,  ib. 

advertisement  in  Gazette  evidence,  ib. 

depositions  of  witness  when  evidence,  397 

as  to  evidence  of  proceedings  in  bank- 
ruptcy, ib. 

III.  Perjury  or  Forgery  by  Bankrupt 

perjury  by,  398 

punishment  of  persons  giving  false  evi- 
dence, or  swearing  or  afiirming  any- 
thing which  shall  be  false,  ib. 

forgery  by,  ib. 

IV.  Forms,  as  to 
commitment  against,  for  not  surrender- 
ing, 399 

the  Hke,  for  not  discovering  his  estate,  ib. 

the  like,  for  destroying  or  falsifying 
books,  ib.  * 

indictment  against,  for  concealing  or  em- 
bezzling effects  to  the  value  of  £10,  ib. 

the  like  for  obtaining  goods  within  three 
months  of  bankruptcy,  400 

the  like  for  pawning  goods  obtained  by 
false  pretences,  ib. 

the  hke  for  obtaining  goods  on  credit 
under  false  pretences,  ib. 

BAPTISM,  proof  of.    See  Evidence,  7o1.  II. 

BAENS,  bui-ning  of.   See  Malicious  In jueies 
TO  PBOMBir,  Vol.  III. 


BAEON  AND  FEME.     See  Wife,  Vol.  V. 

BAEON  COTJET 
what,  400 
its  jurisdiction,  ib. 
liability  of  steward  of,  401 

BAREATRY 

what  it  is,  401 

how  punished,  &o.,  ib. 

BAEEISTEE,    See  Maintenakce,  Vol.  III. 
what  communications  with,  are  privileged. 

See  Evidence,  Vol.  II. 
exempt  from  serving  as  parish  constables, 

999 
exempt  from  being  churchwarden,  736 
exempt  from  being  jurors.     See  Juboes, 

Vol.  III. 
not  privileged  from  arrest  while  attending 

at  a  petty  sessions.  See  Sessions,  Vol.  V. 
right  of,  to  be  present  on  hearing  infor- 
mation.   See  Conviction 
right  to  attend  at  sessions.  See  Convio- 

TioN — Sessions 
right    to    attend    before    coroner.     See 

Coroner 

BASTAEDS 

as  to  the  settlement  of,  and  the  removal 
of  unmarried  women  with  child,  see 
Poor 

I.  Who  a  Bastard 
where  no  marriage,  402 
birth  after  marriage,  403 
birth  after  death  of  husband,  ib. 

II.  Proof  of  Illegitimacy 
proof  of  void  marriage,  403 
presumption  of  legitimacy,  ib. 
disproof  of  it,  ib. 
when  husband  alive  at  birth,  ib. 
by  want  of  access,  404 
wife  living  in  adaltery,  ib. 
access  may  be  rebutted,  ib. 
by  circumstantial  evidence,  ib. 
husband  beyond  seas,  ib. 
divorce,  ib. 

physical  impossibility,  405 
direct  proof  of  non-access,  ib. 
where  husband  dead  at  birth,  ib. 
who  may  prove  illegitimacy,  and  how,  406 
father's  evidence,  ib. 
mother's  evidence,  ib. 
the  mother's  testimony  must  be  corrobo- 
rated, ib. 

declarations  by  parents  and  others,  407 
compelling  parents  to  give  evidence,  ib. 

III.  Maintenance  of  Bastards 
common  law,  407 
liability  of  father,  ib. 
liability  of  mother,  408 
penalty  for  promoting  marriage  of  mother 
of  bastard  by  threats,  &c.,  ib. 
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IV.  Of  Proceedings  to  obtain  £asta/rdy  Orders 
application  for  summons  to  be  bymother, 
408 

may  be  before  or  after  birth,  ib. 

time  for  appearance  of  father,  on  applica- 
tion before  birth,  ib. 

meaning  of  term  "single  woman"  in  sta- 
tute, ib. 

proceedings  on  application  made  within 
twelve  months  after  birth,  ib. 

death  of  the  justice  between  application 
and  summons,  ib. 

application  more  than  twelve  months  after 
birth  when  it  may  be  made,  ib. 

to  what  justice,  410 

petty  sessional  division,  what,  ib. 

residence  of  woman,  what,  ib. 

hearing  of  summons  at  petty  sessions,  ib. 

appearance  by  counsel  or  attorney,  411 

service  of  summons,  mode  of,  ib. 

meaning  of  "  last  place  of  abode,"  ib. 

meaning  of  "  six  days  at  the  least,"  412 

hearing  before  metropolitan  police  magis- 
trate, ib. 

attendance  of  witnesses,  compelling,  ib. 

hearing  after    previous    application  dis- 
missed, ib. 

evidence,  413 

corroboration  of  mother,  ib. 

when  summons  more  than  twelve  months 
after  birth,  ib. 

child's  testimony,  ib. 

as  to  residence  of  complainant,  ib. 

evidence  in  defence,  414 

cross-examination  of  complainant,  ib. 

adjournment  of  hearing,  ib. 

judgment  of  sessions,  ib. 

as  to  the  order,  415 

when  to  be  applied  for,  ib. 

to  whom  money  to  be  paid,  ib. 

as  to  custody  of  child,  ib. 

penalty  on  parish  officers  interfering,  ib. 

on  bastard  becoming  chargeable  to  parish, 
how  order  to  be  enforced,  416 

jurisdiction  ofjustices  acting  under  separate 
commissions  for  adjoining  counties,  ib. 

discretion  as  to  making  orders,  ib. 

form  of  order,  ib. 

caption,  ib. 
■  contents  of  order,  417 

statement  of  petty  sessional  division,  ib. 

of  residence  of  mother,  ib. 

of  date  of  application,  ib. 

of  appearance  of  defendant,  ib. 

order  may  be  divisible,  418. 

as  to  costs,  ib. 

where  order  void,  a  nullity,  ib. 

amendment  of  order,  i5. 

order  how  enforceable,  and  when,  ib. 

application  to  enforce  by  guardians,  419 

abandoning  order,  ib. 

appeal  no  stay  of  execution,  ib. 

justices  have  a  discretion  as  to  enforcing 
order,  420 
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IV.  Basta/rdy  Orders — continued 

order  against  soldier  not  enforceable,  420 

disobedience  of  order  how  punished,  ib. 

appeal,  power  of,  ib. 

to  quarter  sessions,  ib. 

notice  of  appeal,  ib. 

recognizances,  ib. 

appeal  to  recorder,  ib. 

verbal  notice  sufficient,  421 

time  of  notice,  ib. 

computation  of  time,  ib. 

service  of  notice,  ib. 

evidence  of  mother  on  appeal,  ib. 

notice  of  recognizance,  422 

notice  when  dispensed  with,  ib. 

form  of  order  of  quarter  sessions,  ib. 

costs  of  appeal,  ib. 

abandonment  of  appeal,  423 

removal  of  order  by  certiorari,  ib. 

quashing  of  order,  ib. 

defects  in  form,  ib. 

mcmdamus,  424 

V.  Forms 

application  of  woman  with  child,  424 
summons  on  application  by  woman  with 

child,  ib. 
application   for  summons    by  a  woman 

after  birth,  ib. 
summons  where  the  application  is  made 

by  a  woman  after  birth,  425 
application  for  summons  by  a  woman  after 

birth  where  the  alleged  father  has  paid 

money  within  twelve  months  after  the 

birth,  426 
summons  when  the  application  is  made  by 

a  woman  after  birth  where  the  alleged 

father  has  paid  money  after  the  birth,  ib. 
order  when  application   is    made  by  a 

woman  with  child,  ib. 
order    when  application  is    made  by  a 

woman  after  birth,  427 
recognizance  to  try  appeal,  428 
information  of  mother  on  disobedience  of 

order,  429 
warrant  of  apprehension  for  disobedience 

of  order,  430 
warrant  of  distress  against  the  putative 

father,  ib. 
recognizance  for  appearance  at  the  return 

of  distress  warrant,  431 
waiTant  of  commitment,  432 
warrant  of  commitment  in  default  of  dis- 
tress, 433 
appointment  of  guardian  to  the  bastard 

child,  434 

BATHS  AND  WASH-HOUSES 

I.  Adoption  of  Act  (9  cfc  10  Vict.  c.  74) 
council  of  borough  may  adopt,  436 
on  requisition  of  ratepayers  churchwarden 

to  convene  vestry  meeting,  ib. 
local  board  may  act  as  commissioners, 

when,  437 
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II.  Proceedings  of  Commissioners 
resignation  of  commissioners,  437 
Tacancies  to  be  filled  up  by  vestry  meetings 

of  commissioners,  ib. 
quorum,  ib. 

appointment  and  removal  of  officers,  ib. 
minutes  of  proceedings,  438 
accounts  to  be  open  to  inspection,  ib. 
auditors,  ib. 

expenses  payable  out  of  poor  rate,  ib. 
union  of  vestries  to  carry  out  Act,  439 
incorporation,  of  commissioners,  ib. 
power  to  borrow  money,  ib. 

III.  Powers  of  Council,  Commissioners,  &c., 
to  purchase  Land,  borrow  Money,  &c. 

power  to  erect  public  batbs  and  wash- 
houses  and  open  bathing  places,  440 
proportion  for  labouring  classes,  ih. 
proportion  of  washing  places  for  same,  ib. 
power  to  make  contracts,  441 
power  to  purchase  existing  baths,  ib. 
gas  and  water  supply,  ib. 
liability  of  commissioners  not  personal,  ib. 
power  of  appeal,  442 
when  too  expensive  may  be  sold,  ib. 

IV.  Management  and  Control — Bye-laws 
management  vested  in  council  and  com- 
missioners, 442 

power  to  make  bye-laws,  ib. 
approval  by  Secretary  of  State,  ib. 
copies  to  be  hung  up  in  baths,  443 
charges  allowed  to  be  made,  ib. 
recovery  of  charges  at  wash-houses,  ib. 

y.  Penalties 

penalties  against  council,  commissioners, 

or  officers,  443 
application  of  penalties,  ib. 

VI.  Interpretation  of  Acts 
interpretation  clause,  '443 
schedule  (1),  bye-laws  to  be  made  in  aU 

cases,  444 
schedule  (2),  charges  to  be  made,  445 

BATHING.    See  Nuisascb,  Vol.  III. 

BATTEL,  appeal  of,  abolished,  218 

BATTERY.     See  Assault 

BAWDY-HOUSES.  See  Disobdeelt  Houses 
— Nuisance,  Vol.  III. 

BEACON.    See  Ships,  Vol.  V. 

BEADLE.    See  Ohuboh — Constable 

when  he  may  apprehend  an  offender,  298 

BEAR-BAITING.    See  Animals 

BEASTS 

cruelty  to,  208.    See  Animals 
stealing  of.    See  Labcent,  Vol.  III. 

BEEE.    See  Alehouse— Excise  (Bbeb),  Vol. 
II. 


BEES,  stealing  of.    See  Labcent,  Vol.  III. 

BEGGARS.    See  PooB— Vageants,  Vol.  V. 

BEHAVIOUR.    See  Sueety  os  the  Peace, 
Vol.  V. 

BELLS 

ringing  of  church  bell,  rate  for,  717 
nuisances  from  ringing  of.  See  Noisanoe, 
Vol.  III. 

BENCH  "WARRANT,  279 

BENEFIT  SOCIETIES.    See  Fbiendlt. So- 
cieties, Vol.  II. 

BENT,  445 

BESTIALITY.    See  Sodomy,  Vol.  V. 

BETTING-HOUSES 

no  house  or  other  place  to  be  kept  for  the 

purpose  of  owner  or  occupier  betting 

with  other  persons,  446 
an  office  or  place,  what,  ib. 
betting-houses  to  be  gaming-houses  within 

8  &  9  Vict.  c.  109,  ib. 
penalty  on  owner  or  occupier  of  dwelling- 
house,  447 
allegations  in  information,  ib. 
owner  or  other  persons  receiving  money 

on  condition  of  paying  money  on  event 

of  any  bet,  ib. 
money  so  received  may  be  recovered  from 

the  persons  receiving  the  same,  ib. 
persons  advertising  betting-houses,  448 
recovery  of  penalties,  ib. 
application  of  penalties,  ib. 
where  neglect  to  prosecute  summons,  ib. 
power  to  search  suspected  houses,  449 
appeal  to  sessions,  ib. 
certiorari  taken  away,  ib. 
want  of  form  in  proceedings,  450 
tender  of  amends,  ib. 
notice  and  limitation  of  action,  ib. 


BIGAMY 
what,  450 
statute  as  to,  ib. 
venue,  ib. 
punishment,  451 
accessaries,  ib. 

before  whom  triable,  ib.  ■       • 

a  valid  marriage,  what,  ib. 
exceptions  iu  statute,  452 
where  second  marriage  contracted  out  of 

England  by  alien,  ib. 
as  to  colonial  marriage,  ib. 
continual  absence  for  seven  years  and  no 

knowledge  of  existence  of  wife,  ib. 
onus  of  proof  of  want  of  knowledge,  ib. 
divorce  from  first  marriage,  ib. 
where  first  marriage  declared  void,  453 
indictment  for,  ib. 
venue,  ib. 

as  to  statement  of  names  of  wives,  ib. 
marriages  how  proved,  ib. 
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by  register,  453 

marriage  under  6  &  7  Will.  IV.,  u.  85, 454 

evidence  of  marriage  in  Wealcyan  chapel, 

455 
marriage  of  minors,  ii. 
Jewisli  marriage,  ib. 
Eomun  Catholic  marriage,  ib. 
foreign  marriage,  ib. 
Scottish  marriage,  ib. 
proof  of  foreign  law,  456 
acknowledgment  of  the  defendant,  how  far 

evidence,  ib. 
admissions,  how  far  evidence,  ib. 
first  wife  inadmissible  witness,  ib, 

JJ'orms 

commitment  for,  457 

commitment  where  offence  committed  in 
a  different  jurisdiction  from  that  in 
which  committal  takes  place,  ib. 

indictment  for,  ib. 

BILL  IN  CHANCERY,  &c. 

proof  of.     See  Evidenoe,  Vol.  II. 

BILLIAEDS 

lawful  or  unlawful  game,  458 

I.  As  to  License 
who  to  grant,  458 
who  to  transfer,  ib. 
notice  of  application  for,  ib. 
duration  of  license,  ib. 
service  of  notices,  ib. 

fees,  ib. 

II.  Offences 

keeping  billiard-table  without  a  license, 

459 
not  putting  up  notice  outside  house,  ib. 
penalty,  ib. 
how  enforceable,  ib. 
offences  against  the  tenor  of  the  license,  ib. 

III.  Hours  and  Bays  of  Play 
hours  of  play,  460 

days  of  play,  ib. 

power  for  constables,  &c.,  to  enter,  ib. 

IV.  Appeal 

appeal  to  next  sessions,  460, 
conditions  of  appeal,  ib. 
informal  conviction,  461 

V.  Forms 

form  of  search-warrant,  461 
form  of  license,  ib. 

BILLS  OF  EXCHANGE.    See  Peomissoey 
NOTES,  Vol.  III. 
stealing  of     See  Laeoent,  Vol.  III. 
forgery  of.     See  Foesert,  Vol.  II. 

BIRDS,  stealing  of.    See  Laeoent,  Vol.  III. 

BIRTH 

proof  of.    See  Evidence,  Vol.  II. 

proof  of,  in  cases  of  bastardy.     See  Bas- 

TAEDT 

registry  of.    See  Eegistees,  Vol.  V. 


BLACK  LEAD 

stealing  of,  from  mines.    See  Laeoent, 

Vol.  III. 
injuring  mines.  See  Malicious  Injueies, 
TO  Peopeett — Mines,  Vol.  III. 

BLASPHEMY  AND  PROPANENESS 

as  to  profane  swearing.     See  Sweaeing, 

VoLV. 
blasphemy.  See  Libel,  Vol.  III. 

BLEACHING  AND  DYEING  WORKS 

Factory  Acts  applied  to,  462 

hours  of  employment  of  females  and  chil- 
dren, ib. 

where  bleaching  by  open-air  process  carried 
on,  ib. 

in  case  of  suspension  of  employment,  463 

registers  to  be  kept  by  employers,  ib. 

interpretation  clause,  464 

bleaching  and  dyeing  works,  ib. 

open-air  process,  ib. 

extended  to  calendering  and  finishing 
works  where  steam-power  used,  ib. 

extended  to  hooking,  lapping,  making-up, 
and  packiug  processes,  ib. 

where  Acts  not  to  apply,  ib. 

amendment  of  7  &  8  Viet.  o.  15,  B.  28,  as 
to  notice  of  time  intended  to  be  reco- 
vered, 465 

Act  not  apply  to  print-works,  ib. 

certain  provisions  of  Factory  Acts  not  to 
apply,  466 

hours  of  employment  for  persons  generally, 
ib. 

schedules  to  Act,  ib. 

BLEACHING  GROUNDS 

stealing  from.    See  Laeoent,  Vol.  III. 

BLOOD,  Corruption  of.     See  Attaindbe 

BOATS.    See  Ships— Thames,  Vol.  V. 

stealing  from.     See  Laeoent,  Vol.  III. 

BODIES    (DEADl,    AND    SCHOOLS    OF 
ANATOMY 

stealing  a  body,  467 

stealing  shroud,  &c.,  ib. 

selling  bodies,  ib. 

preventing  a  burial,  ib. 

arresting  a  dead  body,  468 

gaoler  refusing  to  deliver  up  a  dead 
body,  ih. 

removing  body.  ib. 

bodies  cast  on  shore,  ib. 

Felo  de  se,  ib. 

the  2  &  3  Will.  IV.  c.  75,  ib. 

schools  of  anatomy,  &c.,  ib. 

secretary  of  state  to  grant  licenses  to  prac- 
tise anatomy,  ib. 

secretary  of  state  to  appoint  inspectors  of 
schools  of  anatomy,  469 

and  to  direct  what  district  eveiy  inspector 
shall  superintend,  ib, 

inspectors  to  make  returns  of  subjects  re- 
moved for  anatomical  examination,  iJ>. 
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BODIES  (T>^AD)— continued 

and  to  inspect  places  ivhere  anatomy  is 
practised,  469 

salaries  to  inspectors,  il>. 

persons  liaving  lawful  custody  of  bodies 
may  permit  them  to  undergo  anatomical 
examination,  ib. 

provision  in  case  of  persons  directing  ana- 
tomical examinations  after  deatb,  470 

body  not  to  be  removed  from  place  where 
such  person  may  have  died,  without  a 
certificate,  ib. 

professors,  surgeons,  and  others  may  re- 
ceive bodies  for  anatomical  examinar 
tion,  470 

such  persons  to  receive  with  the  body  a 
certificate  as  aforesaid,  ib, 

which  shall  be  transmitted  to  the  inspec- 
tor, ib. 

notice  to  be  given  to  secretaiy  of  state  of 
places  where  anatomy  about  to  be  prac- 
tised, 471 

how  bodies  are  to  be  removed  for  exami- 
nation, ib. 

provision  for  interment,  ib. 

persons  described  in  Act  not  to  be  liable 
to  punishment  for  having  in  their  pos- 
session human  bodies,  ib. 

Act  not  to  prohibit  post-mortem  examina- 
tions, ib. 

limitation  of  actions,  ib. 

offences  against  Act,  ib. 

interpretation  of  certain  words  in  Act,  ib. 

indictment  for  digging  up  and  carrying 
away  a  dead  body  out  of  a  churchyard, 
472 

BONDS 

forgery  of.    See  Fokoekt,  Vol.  IT. 
stealing  of  See  Laeoeht,  Vol.  III. 

BOOKS.     SeeCorYEiGHT 

evidence  by.  See  Etidekoe,  Vol.  II. 

B0E0U6H.    See  Corpokation — Pakliameht, 
Vol.  III.— Sessions,  Vol.  V. 

BOUNDARIES  OE  COUNTIES 

committee  of  justices  to  determine,  1361 

BRANDY.     See  Excise  (Spirits),  Vol.  II. 

BEASS 

stealing  of,  from  buildings,  &o.  See  Lar- 
ceny, Vol.  III. 

BEAWLING  IN  CHUECHES.  See  Church 

BREACH  OP  PEACE. 

what  amounts  to  an  arrest  in  case  of  See 

Akkest  without  Wakkant 
surety  for  keeping  the  pace.    See  Sdbett 

OE  THE  Peace,  Vol.  V. 

BREACH  OF  PRISON.    See  Escape,  Vol. 
II.— Eesotie,  Vol.  V. 


BREAD 

To    sell   unwholesome   bread,  a   misde- 
meanour, 472 


I.  Baking  of  Bread  in  London,  or 

Ten  Miles  of  Boycd  Exchange 
the  3  Geo.  IV.,  e.  cvi.,  473 
wlmt  articles  bread  to  be  made  of,  473 
bakers  may  make  it    of  any  weight  or 

size,  ib. 
bread  to  be  sold  by  weight  only,  ib. 
proviso  for  French,  &c.,  bread  or  roUs,  ib. 
avoirdupois  weight  to  be  used,  474 
selling  oread  not  previously  weighed,  ib. 
bakers  to  provide  in  their  shops  beams, 

scales,  weights,  &c.,  and  to  weigh  bread, 

&c.,  ib. 
false  weights,  ib. 

bakers,  &c.,  delivering  by  cart,  &c.,  to  pro- 
vide scales,  weights,  &c.,  ib. 
bread  not  to  be  adulterated,  475 ' 
commitment  for,  ib. 
names  of  offenders  to  be  published,  ib. 
adulterating  corn,  &o.,  ib. 
selling  flour  of  one  sort  of  com  as  flour  of 
other  sort,  ib. 
bread  made  of  mixed  meal  or  flour  to  be 

marked  with  Eoman  M.,  ib. 
magistrates,  &c.,  may  search  baker's  pre- 
mises, 476 
and  if  adulterated  flour,  &c.,  found,  the 

same  may  be  seized  and  disposed  of, 

&c.,  ib. 
persons  in  whose  premises  ingredients  for 

adulteration  of  meal  or  bread  found, 

punishable,  477 
names  of  offenders  to  be  published,  ib. 
obstructing  search,  ib. 
offences  occasioned  by  wilful  default  of 

journeymen  and  servants,  ii. 
proceedings  for,  ib. 
imprisonment  for,  478 
bakers  not  to  bake  bread,  &o.,  on  Sunday, 

ib. 
nor  sell  bread,  ib. 
nor  bake  pies,  &c.,  except  between  certain 

hours,  ib. 
bakings  may  be  delivered  till  half-past 

one  on  Sundays,  479 
miller,  baker,  &c.,  not  to  act  as  a  justice  in 

execution  of  Act,  ib. 
opposing  execution  of  Act,  ib. 
recovery  and  application  of  penalties  and 

forfeitures,  ib. 
form  of  summons,  480 
form  of  information,  ib. 
informations    to  be    laid    before    acting 

magistrate  of  district,  481 
power  to  summon  witnesses,  ib. 
tender  of  expenses,  ib. 
commitment  of,  ib. 
per]  ury,  &a.,ib. 
form  of  conviction,  ib. 
proceedings  not  to  be  quashed  for  want  of 

form,  482 
trespasser  ab  initio,  ib. 
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h'KE  AD— continued 


I.  Baking  Bread  in  London— continued 
tender  of  amends,  482 

appeal,  ib. 

costs  on,  ib. 

commitment  for,  ib. 

payment  of,  483 

where  conyiction  had  within  six  days  of 

sessions,  parties  may  appeal  to  following 

sessions,  ib. 
limitation  of  actions,  ib. 
venue,  kc,  ib. 
notice  of  action,  ib. 
tender  of  amends,  ib. 
costs,  484 

general  issue  may  be  pleaded,  ib. 
treble  costs,  ib. 
limitation  of  information,  ib. 
application  of  penalties,  ih. 
saving  rights  to  the  cities  of  London  and 

"Westminster,  &c.,  ib. 

II,  Baking  Bread  out  of  London  or  Liberties 

thereof,  and  beyond  the    Weekly  Bills  of 

Mortality,  and  Ten  Miles  of  Royal  Ex- 
change 
the  Stat.  6  &  7  Will.  IV.  u.  37,  485 
all  Acts  relating  to  making,  &o.,  of  bread, 

or  to  adulterating  meal,    &c.,   out  of 

London  and  beyond  bills  of  mortality, 

repealed,  486 
bread  made  of  articles  herein  mentioned 

may  be  sold,  ib. 
bakers  to  make  bread  of  any  weight  or 

size,  ib. 
bread  to  be  sold  by  weight,  and  in  no 

other  manner,  ib. 
proviso  for  French  and  fancy  bread  and 

rolls,  ib. 
bakers  to  use  avoirdupois  weight,  ib. 
bakers  to  provide  in  shops,  weights,  &c., 

and  to  weigh  bread,  &c.,  487 
bakers,  &c.,  dehvering  by  cart,  &c.,  to  be 

provided  with  weights,  &c.,  ib. 
adulterating  bread,  ib. 
names  of  offenders  to  be  published,  488 
adulterating  corn,  meal,  or  flour,  ib. 
selling  flour  of  one  sort  of  corn  as  the 

flour  of  another  sort,  ib. 
bread  made  of  mixed  meal  or  flour  to  be 

marked  with  Roman  M.,  ib. 
magistrates,  &c.,  by  warrant  may  search 

baker's  premises,  ib. 
and  if  adulterated  flour,  &c,,  be  found, 

same  may  be  seized  and  disposed  of, 

&c.,  ib. 
penalty  if  ingredients  for  adulteration  of 

meal  or  bread  are  found  in  any  pre- 
mises, 489 
first  offence,   second  offence,  subsequent 

offence,  490 
name  of  offenders  to  be  published,  ib. 
obstructing  search,  ib. 
offences   occasioned  by  wilful  default  of 

journeymen  and  servants,  ib, 
proceedings  on,  ib. 


BREAD — continued 

II,  Baking  Bread  out  of  London — continued 
if  penalty  on  journeymen  is  not  paid, 

magistrates  may  order  imprisonment, 

&c,,  490 
bakers  not  to  bake  on  Lord's  day,  or  sell 

bread,  &e.,  except  between  certain  hours, 

491 
first  offence,  second  offence,  ib. 
subsequent  offence,  ib, 
bakings  may  be  delivered  till  half-past  one 

on  Sundays,  492 
no  miller  or  baker,  &c.,  to  act  as  a  justice 

under  Act,  ib. 
opposing  execution  of  Act,  ib. 
recovery  and  application  of  penalties  and 

forfeitures,  ib. 
form  of  summons,  493 
form  of  information,  ib, 
information  to  be  laid  before  acting  magis- 
trates of  district,  494 
power  to  summon  witnesses  in  prosecuting 

offences,  ib. 
examination  upon  oath,  ib. 
committal,  ib. 
false  evidence  perjury,  ib, 
form  of  conviction,  ib. 
proceedings  not  to  be  quashed  for  want  of 

form,  495 
certiorari,  ib. 

parties  not  to  be  trespassers  ab  initio,  ib, 
tender  of  amends,  ib. 
appeal  to  quarter  sessions,  ib. 
recognizance  on,  ib, 
determination  to  be  final,  ib. 
costs  on,  ib. 
appellant  not  paying  sum  adjudged  against 

him  to  be  committed,  ib. 
costs  to  appellant  making  good  his  appeal, 

496 
where  conviction  within  six  days  of  quarter 

sessions,  time  allowed  for  appeal,  ib. 
limitation  of  actions,  ib. 
venue,  &o.,  ib. 

service  of  writ  upon  peace  officers,  ib. 
tender  of  amends,  ib. 
costs,  497 
in  actions  for  executing  Act,  general  issue 

may  be  pleaded,  ib. 
treble  costs,  ib. 
limitation  of  information,  ib. 
application  of  penalties,  ib. 
proviso  for  rights  of  particular  persons,  ib. 

BEBAKING,  In  case  of  a  burglary,  546 

BREAKING  GAOL.    See  Escape,  Vol,  11. 
— Eesoub,  Vol,  V, 

BREAKING  OPEN  DOORS 

to  arrest  without  warrant,  303 

in  case  of  hue  and  cry.  See  Hue  and  Get, 

Vol.  II. 
to    execute   a   warrant.    See  Waebant, 

Vol.  V, 
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BREAKING  OPEN  DOOBB—contimied 
in   case    of   a    distress.    See   Wabeant, 
Vol.  V. 

BREWERS.  See  Alehouses— Excise  (Beee), 
Vol.  II. 

BRIBEXiY 

■what  ia,  498 
attempts  to  bribe,  ib. 

BRICKS  AND  TILES 

duties  on,  &o.,  see  Excise,  Vol.  II. 

quality  and  size  of  tiles,  498 

searching  for  tiles,  &o.,  499 

pantiles,  ii, 

quality  and  size  of  bricks  and  pantiles,  ih. 

combinations  to  enhance  the  price,  ib. 

penalties,  &c.,  as  to,  ib. 

conviction,  500 

limitation  of  proceedings,  ib. 

appeal,  ib. 

bricks  sold  of  improper  size,  ib. 

BRIDGES  (OF  COUNTY) 

as  to  bridges  under  the  cognizance  of  sur- 
Tcyor  of  highways,  as  to  being  repaired 
by  the  several  parishes  or  districts,  see 
HiBHWATS  IN  General 

I.  What  a  Public  and  what  a  County  Bridge, 

Freehold,  (be.,  in 
•what  a  public  bridge,  501 
must  be  over  a  river  or  flowing  water  to 

make  it  a  county  bridge,  502 
freehold,  &c.,  in,  ib. 

II.  Who  to  repair  at  Common  Law 
liability  of  county,  602 

of  detached  parts  of  counties,  503 

of  parts  of  counties  taken  into  boroughs,  ih. 

liable,  though  bnilt  by  an  individual,  if  be- 
fore the  43  Geo.  III.  c.  59,  504 

liable  though  built  by  Crown,  605 

liable  though  built  under  Act  of  I'arlia- 
ment  or  by  trustees  of  turnpike  road 
before  the  43  Geo.  III.,  ib. 

liable  though  built  by  trustees  of  a  road, 
if  before  the  43  Geo.  III.,  506 

when  not  liable,  507 

under  Railways  Consolidation  Act,  507 

liable  though  built  by  public  company,  if 
before  the  43  Geo.  III.,' 508 

bridges  built  after  the  43  Geo.  III.  not 
liable  to  repair,  unless  built  to  satisfac- 
tion of  county  surveyor,  &c.,  ib. 

surveyor,  &c.,  to  inspect  erection,  ib, 

sessions  to  arbitrate  in  disputes,  ib. 

parishes,  ih. 

townships,  ih. 

corporations,  609 

public  bodies,  ib. 

individuals,  ib. 

bridges  enlarged  by  an  individual,  510 

converting  a  foot  into  a  horse  bridge,  ib. 

repairing  of  house  adjoining  bridge,  ii. 

infants,  ih. 

guardian,  ih. 

lords  or  tenants  of  manors,  ih. 


BRIDGES  (OF  COXi'S'SY)— continued 
III.  Who  to  repair  by  Statute 
who  to  repair  by  statute,  511 
bridges  out  of  cities,  &c.,  ib. 
bridges  in  cities,  &.,  ib. 
construction  of  stat.  22  Hen.  VIII.,  c.  5,  ib. 
by  Municipal  Corporations  Act,  ib. 
by  inhabitants,  512 
fIV.  Concerning  the  300  feet  at  the  ends  of 
Bridges 
bridges  built  before  the  20th  March,  1836, 

512 
county  bound  to  keep  in  repair  300  feet  of 

highway  at  each  end,  ib. 
common  law  liability  to  repair  roads  at 

ends  of  bridges,  513 
when  others  than  county  liable,  ih. 
bridges  built  after  20th  March,  1836,  514 
county  not  liable  to  repair  roads  leading 

to,  ib. 
raised  causeways,  &c.,  ib. 
V.  Manner,  (be.,  of  Repairs,  Widening,  Divert- 
ing, &c. 
manner  of  repairing,  514 
entering  lands,  ih. 
widening,  615 
building  a  new,  ih. 
changing,  ih. 
sessions    may  alter  situation   of   county 

bridges,  ib. 
or  widen,  ib. 
or  re-build  same,  ib. 
may  purchase  lands,  buildings,  &c,,  ib. 
not  exceeding  an  acre,  ih. 
on  disagreement    with   owner,  a  jury  to 

assess  compensation,  ib. 
as  under  Highway  Acts,  ib. 
presentment  to  be  first  made,  516 
order  discretionary,  ih. 
sessions  may  borrow  money  on  county 
rates  for  the  pm-pose  of  widening,  &c., 
bridges,  ib. 
bridges  in  hundreds,  &c.,  ib. 
pulling  down  old  bridge  before  new  one 

built,  ib. 
reinstating  it,  ih. 
VI.  Surveyor's,  Materials,  &c.,for  Repairs,  &c. 
appointing  surveyors,  who  are  usually  higli 

constables,  516 
powers  for  getting  materials  and  prevent- 
ing nuisances  as  to,  contained  in  the 
General  Highway  Act,  to  extend  to 
county  bridges  and  roads  at  the  ends 
thereof,  517 
tools  and  materials,  &o.,  vested  in  surveyor, 

ib. 
actions  for  damages  to  bridges,  or  for  pro- 
perty   of  county,  to   be   in   name   of 
surveyor,  ib. 
surveyor  indemnified,  ib. 
orders  respecting  bridges  in  Yorkshire  to 
he  made  by  sessions  held  first  week 
after  Easter,  ib. 
Act  not  to  extend  to  bridges  repaired  by 
reason  of  tenure,  &c.,  518 
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BRIDGES  (or  OOVSTY)—contmued 

VI.  Surveyors,  Materials,  ^c. — continued 
provisions      extended     to     bridges      in 

liundreds,  &c.,  518 
power  to  obtain  materials  from  quarries, 

ib. 
surveyors,  &c.,  empowered  to  take  stones 

for  repair  of  county  bridges,  ib. 
consent  and  order  of  two  justices  necessary, 

ib. 
quarries  in  gardens,  &c.,  not  to  be  used 

without  consent  of  owner,  ib. 
satisfaction  to  be  made   for    stone    and 

damage  done,  ib. 
on  refusal  to  treat,  sessions  to  cause  value, 

&c.,  to  be  ascertained  by  a  jury,  519 
witnesses  before  jury  may  be  examined  on 

oath,  ib. 
view,  ib. 

payment  by  verdict,  ib. 
verdict  of  jury  to  be  filed  with  clerk  of 

peace,  ib. 
verdict  final,  ib. 
justices  may  require  sheriffs  or  bailiffs  to 

return  juries,  ib. 
jury,  ib. 

jury  refusing  to  appear  or  be  sworn,  ib. 
witnesses  refusing  to  give  evidence,  ib. 
expenses  of  jury,  how  defrayed,  520 
appeal,  ib. 

justices  to  determine  matter  of  appeal,  i6. 
tolls  of  materials  for  repairs,  ib. 

VII.  Assessments,  and  Contracts  for  Sepairs, 
cSic.  J  Expenses  of,  &C. 

justices  may  call  together  the  constables, 
&c.,  521 

and  with  their  assent  may  tax  the  inha- 
bitants, ib. 

may  make  two  collectors  of  every 
hundred,  ib. 

distress,  &c.,  ib. 

may  make  two  surveyors,  ib. 

who  shall  repair  the  bridge,  &c.,  ib. 

collectors  and  surveyors  shall  account  to 
the  justices,  ib. 

or  may  be  committed,  ib. 

the  five  ports  excepted,  ib. 

allowances  made  to  surveyors  and  collect- 
ors, ib. 

22  Hen.  VIII.,  c.  5,  concerning  the  amend- 
ing of  bridges  further  continued,  522 

for  collecting  money  for  repair  of  decayed 
bridges  justices  may  assess  every  town, 
&c.,  in  proportion,  ib. 

assessment,  how  to  be  levied,  &c.,  ib. 

treasurer  to  be  appointed,  and  monies  how 
employed,  ib. 

on  nonpayment,  to  be  levied  by  distress, 
523 

penalty  on  constable,  ib. 

justices  to  allow  Zd.  in  the  pound,  &c.,  ib. 

general  issue,  ib. 

double  costs,  ib. 

persons  and  things  exempted,  ib. 

penalties,  how  to  be  levied,  ib. 


BRIDGES  (OF  COV'S'SY)— continued 

VII.  Assessments  and  Contracts — continued 
expenses  payable  out  of  county  rates,  523 
sessions  may  contract  for  repairs,  ib. 
contractor  to  give  security,  524^ 
notice  for  contracts  ib. 

contract  to  be  a  fair  price,  ib. 

contracts  to  be  entered  in  book  kept  by 

clerk  of  peace,  ib. 
county  bridges  repaired  under  contract 

may  be  repaired  without  presentment, 

ib. 
sessions     may     appoint     annually    two 

justices  near  to  superintend  roads  and 

bridges,  525 
who  may  order  repairs,  ib. 
and  they  may  expend  202.,  526 
how  long  the  two  justices  to  remain  in 

office,  ib. 
quarter  sessions  to  order  payment  for  re- 
pairs, ib. 
not  exceeding  lOZ.,  ib. 
a  certificate  to  be  signed  by  two  of  the 

said  justices,  ib. 
justices  may  contract  for  repair!!,  ib. 
further  regulations  enabling  justices  to 

contract  for  repairs,  527 
sessions  may  contract  for  repairs,  &o.,  to 

any  extent,  ib. 
may  order  sum  contracted  for  to  be  paid 

by  county  treasurer  out  of  county  rate, 

ib. 
without  presentment,  ib. 
what  notice  to  be  given,  ii. 
justices  at  sessions  may  borrow  money  for 

repairing  county  bridges  on  credit  of 

county  rate,  527 
justices  may  agree  with  persons  for  loans, 

528 
copies  of  agreements  to  be  kept  by  the 

clerk  of  peace,  ib. 
justices    may  charge    county    rate   with 

interest  on  the  money  borrowed,  ib. 
and  such  further  sum  as  shall  insure  the 

re-payment  thereof  in  fourteen  years, 

ib. 
books  to  be  kept  of  receipts  and  payments, 

ib. 
notice  to  be  given  of  borrowing  money  on 

mortgage  of  county  rate,  529 
powers  of  6   Geo.  IV,  c.  40,  applied  to 

this  Act,  ib. 
form  of  mortgage  of  county  rates,  ib, 
power   of  sessions  to  reimburse  fees  of 

clerk  of  peace,  ib. 
contracts  for  repairs  of  bridges  not  repair- 
able by  county,  530 
contracts,  &c.,  for  widening,  diverting,  or 

building  now  bridges,  ib. 

VIII.  Modes  of  Prosecution  for  Non-Sepairs 
action  for,  530 

by  criminal  information,  531 
by  presentment,  ib. 

in  Queen's  Bench,  ib. 

at  court  leet,  ib. 
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BRIDGES  (OF  COJyNTY)— continued 

VIII.  Modes  of  Prosecution — continued 
construction  of  22  Hen.  VIII.,  c.  5,  s.  1, 

631 
process  for,  ib. 
certiorari  on,  532 
fine  for  non-repairs,  ii. 
by  indictment,  633 
who  may  be  made  defendants,  ib. 
fine  and  contribution  amongst  several,  ii. 
venue  in,  ib. 
form  of  indictment,  ib. 
plea  to,  634 

removal  by  certiorari,  535 
evidence  on,  536 
of  reputation,  537 

evidence  of  inhabitants  to  be  taken,  ib. 
trial  of,  ib. 
jurors  on,  ii. 
what  justices  may  try,  ii. 
judgment  on,  538 
fines,  &c.,  to  be  paid  to  the  treasurer,  ii. 

IX.  Injuries,  S(C.,  to 
at  common  law,  538 
under  Turnpike  Act,  ii. 

powers  of  Highway  Act  for  preventing 
nuisances  to  extend  to  county  bridges 
and  approaches  to,  ii. 

destroying,  &c.,  bridges  felony,  539 

not  triable  at  sessions,  ii. 

actions  for  injuries  to,  ii. 

X.  Forms,  as  to 

order  of  two  justices  to  repair  a  county 
bridge,  under  52  Geo.  III.,  c.  110,  s.  1, 
539 

certificate  to  be  returned  to  the  sessions, 
pursuant  to  52  Geo.  III.,  c.  110,  s.  2,  ib. 

indictment  against  a  county  for  suffering 
a  public  bridge  to  be  out  of  repair,  540 

presentment  at  sessions  of  a  bridge  which 
county  ought  to  repair,  being  out  of 
repair,  ii. 

indictment  against  a  township  for  non- 
repair of  a  bridge,  541 

indictment  against  individual  for  not  re- 
pairing a  bridge  which  he  ought  to  do 
ratione  tenures,  ii. 

indictment  for  not  repairing  a  highway 
within  distance  of  300  feet  from  a 
bridge  built  before  20th  March,  1836,  ii. 

commitment  under  24  &  25  Vict.  c.  97, 
s.  33,  for  destroying  a  bridge,  542 

indictment  ior  a  like  offence,  ii. 

commitment  on  like  act  for  doing  injury 
to  a  bridge  to  render  it  dangerous,  &c., 
ii. 

indictment  for  a  like  offence,  ii. 

BI!IDGES(OF  CITIES  AND  BOROUGHS) 
councils    of   boroughs  to    have    care   of 

bridges,  543 
councils  to  exercise  powers  of  justices  at 

sessions,  ii. 
money  to  be  paid  out  of  borough  rates,  ii. 


BRIDGES  (or  CITIES,  &c)— continued 
power  to  borrow  money  for  repairing,  543 
interest  on  borrowed  money  to  be  charged 

on  rates,  544 
as  to  repairing  bridges  partly  within  and 
partly  without  borough,  ii. 

BECKER,  Larceny  by.  SeeLABOENT,  Vol.III.  . 

BROTHEL.    See  Disoedeblt  House 

BUGGERY.    See  Sobout,  Vol.  V. 

BUILDIITG   BENEFIT  SOCIETIES.     See 
Fbiendlt  Societies,  Vol.  II. 

BULL  BAITING.  See  Ahimals,  Ceoelty  to 

BULLION.    See  Coin 

BURGLARY 

as  to  offences  against  the  house  of  another, 
which  fall  short  of  burglary,  see  Lak- 
OBHT,  Vol.  III. 

I.   What  Constitutes  the  Offence  of  Burglary 

at  Common  Law 
derivation  of  546 
definition  of  offence,  ib. 
burglary  by  breaking  out  of  a  house.     See 

Laeoent,  Vol.  III. 
housebreaking  and  stealing  in.     See  Lak- 

ceny.  Vol.  III. 

(1.)  As  to  the  Breaking 
must  be  a  breaking,  546 
what  is  one,  ii. 
violence  is  not  necessary,  ib. 
entering  by  chimney,  i6. 
must  be  a  fastening,  ii. 
where  thing  shut  with  its  own  weight,  547 
entering  by  fraud,  a  constructive  breaking, 

ib. 
so  entering  by  threats,  ii. 
must  be  into  part  of  a  house,  548 
breaking  inner  rooms,  &c.,  ii. 
breaking  out  of  a  house,  ib. 

(2.)  As  to  the  Entry 
there  must  be  an  entry,  549 
what  amounts  to,  ii. 

(3.)  As  to  the  Dwelling-house  and  Resi- 
dence 

the  burglary  must  be  in  a  dwelling-house, 
550 

church,  ii. 

person  must  reside  in  it,  ii. 

what  actual  residence  necessary  or  not,  ii. 

residence  by  a  servant,  551 

what  a  sufficient  house,  ib. 

a  set  of  chambers  in  inn  of  court,  &c.,  ii. 

outhouses,  cfcc.,»J. 

divided  house,  653 

(4.)  As  to  the  Ownership  in  the  House 
who  the  owner  of  the  house,  554 
general  rule  as  to,  ii. 
occupation  by  servant,  ii. 
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I.   WImt  constitutes  Offence — continued 
married  women,  555 
insolvent  debtor,  566 
public  offices,  palaces,  &e.,  ib. 
corporations  and  public  bodies,  ib. 
where  house  divided,  ib. 
inn,  ib. 
inmates,  557 
owner  letting  off  part,  and  residing   in 

residue,  ib. 
owner  letting  off  part,  but  not  residing  in 

residue,  ib. 
owner  letting  whole  of  house  to  different 

tenants,  ib. 
burglary  in  offender's  own  house,  558 

(5.)    As   to    tlie    Time    of   Oommitting    the 
Offence 

the  offence  must  be  in  the  night  time, 
558 

what  shall  be  deemed  night,  559 

both  the  breaking  and  entry  must  be  in 
the  night,  ib. 
(6.)  As  to  the  Intention 

the  burglary  must  be  with  a  felonious  in- 
tent, 559 

immaterial  whether  intent  be  executed, 
560 

■what  a  variance  in  statement  of  intent, 
661 

II.  Burglary  by  Breaking  out  of  a  Souse. 
See  Lakoeht  ,  Vol.  III. 

III.  Indictment  for  Burglary 
description  of  offence,  560 
breaking  and  entering,  ib. 
dwelling-house,  ib. 

local  description  of,  661 
ownership  of  house,  ib. 
time,  ib. 

felonious  intent,  562 
ownership  of  goods,  ib. 
conclusion  of,  ib. 

IV.  Trial— Verdict 

not  triable  at  sessions,  562 

verdict  where    several   offences  charged, 

663 
against  several  defendants,  ib. 

V.  Punishment  for,  563 

VI.  Bewa/rdfor  Apprehending,  &c.,  a  Burglar, 
563 

VII.  Offence  of  having  House-breaking  In- 
struments 

persons    having     house-breaking    imple- 
ments, 663 
punishment  for,  664 
implements,  how  disposed  of,  ib. 

VIII.  Forms,  as  to 

warrant  to  apprehend  a  burglar  where  he 

actually  stole  goods,  564 
commitment  for  like  offence,  ib. 
commitment  for  breaking  out  of  a  house, 

ib. 


BTJ'RQh&.B.Y— continued  [ 

VIII.  Forms,  as  to — continued 

indictment  for  burglary,  laying  an  intent 

to  steal  as  well  as  actual  theft,  565 
the  like  against  two  persona  for  a  burglary 

with  intent  to  steal,  ib. 

BURIALS 

as  to  burial  grounds,  665 
opening  new,  ib. 
discontinuing,  566 
discontinuance  of  burials,  ib. 
Metropolitan  Burial  Act  extended  beyond 

the  metropolis,  567 
reservation  of  rights  by  giver  of  land  for 

burial-ground,  ib. 
as  to  orders  in  council,  568 
proceedings  to  provide  a  burial  ground  in 

parishes,  ib. 
as  to  burial  ground  being  in  part  uncou- 

secrated,  569 
as  to  chapel  on  unconsecrated  part,  567 
closed  burial  grounds  to  be  kept  in  repair, 

569 
vaults  or  places  of  burial  to  be  kept  clean,  • 

ib.  570 
as  to  joint  burial  ground  for  parishes,  570 
as  to  fees  of  minister  and  clerk  or  seston, 

and  rights  of  inhabitants  in  joint  burial 

grounds,  ib. 
fees  payable  to  churchwardens,  &c.,  to  be 

paid  to  burial  board,  571 
regulations  for  conduct  of  burial  grounds 

by  secretary  of  state,  ib. 
as  to  inspection,  ib. 
as  to  orders  in,  council  as  to  cemeteries, 

&c.,  ib. 
fees  for  service  in  unconsecrated  ground  to 

be  the  same  as  in  consecrated,  672 
meaning  of  term  parish,  ib. 

ratepayers,  573 
incumbent,  ib. 
minister,  ib. 
churchwardens,  ib. 
overseers  ib. 
vestry,  ib. 
clerk,  ib. 
as  to  conveyance  of  chapel  in  a  closed 

burial  ground  situate  out  of  the  parish 

to  which  it  belongs,  572 
as  to  transfer  of  burial  ground  under  Church 

Building  Act  to  burial  board,  674 
as  to  purchase  by  vestry  of  closed  burial 

ground,  ib. 
as  to    constitution  and  appointment_^  of 

burial  boards,  ib. 
appointment  by  vestry  of  parish,  ib. 
where  parish  has  been  divided  into  eccle- 
siastical districts,  575 
vacancies  to  be  filled  up — how  and  when,  ib. 
irregularity  in  proceedings  of  vestry,  how 

to  be  taken  advantage  of  and  cured,  ib. 
local  boards  may  be  burial  boards,  ib. 
expenses  to  be  paid  out  of  rates,  576 
as  to  levying  of  rates,  ib. 
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B  C  EI  ALS — continued 
as  to  accounts,  577 

town  council  maybe  burial  board,  ib. 

power  to  make  rates,  ib. 

meetings  of  boards,  how  summoned,  578 

quorum  at  meeting,  ib. 

as  to  offloers  of  board,  ib. 

sanction'  of  vestry  for  expenditure  dis- 
pensed with,  when,  ib. 

as  to  boards  for  parish  not  separately 
maintaining  its  own  poor,,  but  having 
separate  burial  grounds,  ib. 

provision  for  expenses  of  such  burial 
board,  579 

as  to  boards  for  parishes,  &c.,  not  sepa- 
rately maintaining  their  own  poor,  and 
not  having  a  separate  burial  ground,  ib. 

borrowing  powers  for  expenses,  580 

as  to  application  of  surplus  revenue,  ib. 

as  to  joint  burial  boards,  581 

as  to  employment  and  payment  of  chap- 
lain in  joint  burial  ground,  ib. 

as  to  burial  ground  for  united  parishes,  ib. 

when  secretary  of  state's  approval  neces- 
sary, 582 
•        powers  and  duties  of  burial  boards,  583 

as  to  situation  of  burial  grounds,  ib. 

power  to  take  lands,  ib. 

as  to  building  chapels  on  unoonsecrated 
ground,  584 

as  to  providing  chapels  common  to  ad- 
joining grounds,  585 

duties  as  to  burial  grounds  generally,  ib. 

power  to  sell  exclusive  rights  of  burial,  ib. 

as  to  fees  of  officers,  586 

board  to  keep  minute  and  account  books 
open  to  inspection,  587 

as  to  burial  of  poor  persons,  ib. 

exemption  from  toUs  of  persons  attending 
burials  in  burial  grounds,  688 

as  to  register  books  to  be  kept  by  burial 
boards,  ib, 

copies  to  be  sent  to  registrar  of  diocese,  ib. 

penalties,  590 

books  and  copies,  &c.,  to  be  evidence,  ib. 

offences,  ib. 

penalty  for  burying  in  closed  grounds,  ib. 

penalty  for  obstructing  inspector  or  violat- 
ing regulations,  ib. 

for  destroying  of  register  books,  ib. 
or  making  false  entries,  &c.,  ib. 

for  removing  bodies  after  burial,  591 

BUBIAL  OF  DEAD  BODIES  CAST  01^ 
SHOBB 

stealing,  selling  and  preventing  the  burial 
of  dead  bodies.     See  Bodies 

burial  of  a  felo  de  se.  See  Homioide,  Vol. 
II. 

registry  of     See  Ebgistbes,  Vol.  V. 

where  dead  bodies  oast  on  shore,  church- 
wardens to  inter  them  in  churchyard, 
591 

in  extra-parochial  places,  ib. 

minister  to  perform  funeral  service,  &o., 
ib. 


BURIAL  OF  DEAD  BODIES— con^inuccZ 

rewarding    persons    finding   bodies,  and 
giving  notice  to  parish  officers,-592 

penalty  on  not  giving  notice,  ib. 

expenses  to  be  paid  by  churchwardens,  &c., 
ib. 

who  are  to  be  reimbursed  by  county  trea- 
surer, ib. 

penalty  on  parish  officers  neglecting  to 
inter  dead  bodies,  592 

recovery  of  penalties,  593 
'  form  of  conviction,  ib. 

appeal,  ib. 

proceedings  not  to  be  quashed  for  want  of 
form,  594 

penalties  to  be  paid  by  persons  incurring 
same,  and  not  by  parish,  ib. 

lords  of  manors,  &o.,to  pay  same  fee  as  here- 
tofore on  interring  bodies,  &c.,  ib. 

how  expenses  of  interment  defrayed,  594 

Forms 
order  for  reimbursement  on  48  Geo.  III., 

c.  75,  s.  6,  595 
information    for    finding    dead     human 

bodies   cast   on  shore,  and  not  giving 

notice  thereof,  ib. 
conviction  thereon,  ib. 
information    against    parish    officers    for 

neglecting  to  inter  a  dead  human  body 

cast  on  shore,  ib. 

BURNIITG 

setting  fire  to  mines,  &c.     See   Coals — 

Malicious  Injuries  to  PnoPEKiy,  Vol. 

III.— Mines,  Vol.  III. 
Betting  fire  to  ships,  stores,  &c.  See  Ships, 

Vol.  V. — SlOEES,  Vol.  V. 
throats  to  burn.     See  Threats,  Vol.  V. 
burning   of  houses,   churches,   buildings, 

&c.     See  Malicious  Injuries  to  Pbo- 

PEETT,  Vol.  III. 
burning  of  houses  with  persons  therein. 

See  Malicious  Injuries  to  Propektt, 

Vol.  III. 
burning  of  stacks,  &c.,  farming  stock,  and 

implements.     See  CoBx 

BUTCHER 

selling  unwholesome  flesh,  596 

not  to  kill  or  sell  on  the  Lord's  day,  ib. 

BUTTONS 

metal  buttons,  596 
ordering  false  marks  on  buttons,  »J. 
procuring  buttons  with  false  marks,  597 
no  marks  to  be  used  but  such  as  express 

the  real  quality,  ib. 
nor  any  buttons  to  be  packed  with  false 

marks,  ib. 
no  other  words  than  gilt  or  plated  to  be 

used,  ib. 
except  words  double  and  treble  gilt,  ib. 
penalty  on  making  false  bills  of  parcels, 

&c.,  598 
penalty  on  making  buttons  of  difTerent 

qualities,  ib. 


Inliea:. 


1473 


hUTTONS— continued 

what  gilt  and  plated  buttons,  598 
I'ecovery  and  application  of  penalties,  tb. 
appeal,  599 

mitigation  of  penalty,  ib. 
form  of  conviction,  ij. 
witnesses  not  appearing,  ih, 
inhabitants  may  be  witnesses,  ib. 
offenders  discovering  by  whom  employed, 

indemnified,  ib. 
manufacturers  not  liable  to  penalties  in 

certain  oases,  ib. 
buttons  to  which  Act  not  to  extend,  600 
limitation  of  proceedings,  ib, 

BUYING  OF  TITLES 

by  the  common  law,  600 
by  statute,  ib. 

CABLES.    See  Akohoks  and  Chain  Cables — 
SlOBlSS,  Vol.  V. 

CABEIOLETS.     See  Excise,  Vol.  II. 

CALENDAR.    See  Time,  Vol.  V. 
by  sheriff,  601 
by  gaoler,  ib. 
calendar  month,  ib. 

CALICO.     See  Exoisb,  Vol.  II. 
CALVES.    See  Animals 

CANALS.    See  Riveks,  Vol.  V. 

constables  on,  3077.    See  Constable 

CANDLES.    See  Excise,  Vol.  II. 

CAPIAS.    See  Prooess,  Vol.  III. 

CAPTION  OF  INDICTMENT.    See  Indict- 
ment, Vol.  III. 

CAPTION  OF  SESSIONS.    See  Sessions, 
Vol.  V. 

CARDS 

duties  on,  601.   See  Excise,  Vol.  IL 
as  to  gaming.  See  Gaming,  Vol.  II. — Dis- 
OBDBKLT  House 

CARNAL  KNOWLEDGE.    See  Childeen 
—Rape,  Vol.  V. 

CARRIERS 

travelling  on  a  Sunday,  601.    See  Lord's 

DAT,  Vol.  Ill 

painting  name,  &c.,  on  cart.  See  High- 
way, Vol.  II. 

indictable  for  not  carrying  a  passenger, 
602 

larceny  by  or  from.  See  Labcent,  Vol. 
III. 

CARTRIDGES,  602 

CARTS.    See  Highways,  Vol.  II.— Fupious 
Dkiving,  Vol.  II. 

CARTS,  TAXED,    See  Taxes,  Vol.  V, 

VOL.  I. 


CASE,  SPECIAL.      See  Appeal,  Sessions, 

Vol.  V. 
statement    of,    by  way  of  appeal    from 

sessions,  247 
the  like,  by  way  of  appeal  from  justices 

out  of  sessions,  262. 

CASUAL  DEATH.    See  Homicide,  Vol.  II. 

— COKONEB 

CATS.    See  Animals 

CEMETERr 

Cemeteries  Clauses  Act,  1847,  602 
interpretation  clauses,  ib. 
making  of  cemetery,  clauses  as  to  603 
protection  of  cemetery,  clauses  as  to,  604 
recovery  of  damages  and  penalties,  clauses 

as  to,  605 
access  to  special  Act,  ib. 

CENTRAL  CRIMINAL  COURT 

statutes,  606 

who  to  be  judges  of  court  to  be  called  the 
"  Central  Criminal  Court,"  ib. 

commission  of  oyer  and  terminer  and 
gaol  deliveiy  for  London  and  Middlesex 
and  certain  parts  of  Essex,  Kent,  and 
Surrey,  ib. 

new  district  to  be  considered  as  one 
county,  and  venue  to  be  "  Central 
Criminal  Court  to  wit,  &c.,"  607 

power  to  summon  juries  from  London  or 
from  the  counties,  or  from  both  indis- 
criminately, to  try  offences,  ib. 

as  to  jurors  residing  within  limits  of  Act  in 
Essex,  Kent,  and  Surrey,  ib. 

places  of  confinement  for  prisoners,  ib. 

penitentiary  at  Milbank  to  be  one  of  the 
prisons,  608 

persons  sentenced  to  imprisonment  beyond 
limits  of  Act  may  be  removed  to  peniten- 
tiary, ib. 

regulations  in  all  penitentiaiy  Acts  shall 
apply,  ib. 

persons  convicted  may  be  imprisoned 
either  in  county  gaol  or  in  Newgate,  i6. 

sheriffs  of  London  may  execute  judgments, 

609 
justices  and  coroners  in  Essex  and  Kent 
to  commit  offenders  to  Newgate,  ib. 

and  justices  and  coroners  in  Surrey  to 
commit  offenders  to  Horsemonger  Lane, 
ib. 

and  certify  examinations  to  the  court,  ib. 
justices  and  coroners  to  specify  that  per- 
sons are  committed  under  this  Act,  ib. 

and  to  take  examinations,  &o.,  as  required 
under  7  Geo.  IV.,  e.  64,  ib. 

power  to  remove  prisonoi's  from  county 
gaol  of  Surrey  to  Newgate,  ib. 

power  to  order  payment  of  expenses  to 

prosecutors  and  witnesses,  ib. 
treasurer  of  county  to  attend  court  to  pay 

orders,  ib. 
as  to  preferring  bills  of  indictment  to  be 
presented  to  grand  jury,  610 
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CENTRAL  CKIMINAL  GOVR'V—cmtinued 

court  of  Lord  Mayor  and  Aldermen  of 

London  may  contract  with  justices  of 

Essex,  Kent,  and  Surrey,  for  support  of 

their  prieoners  in  Newgate,  610 

if  they  cannot   agree,  judges    to    settle 

amount,  ii. 
eessions  to  be  holden  in  London  or  the 
suburbs  twelve  times  at  least  in  every 
year,  ib, 
indictments  found    at    sessions  may  be 
removed    before   justices  of  oyer  and 
terminer  and  gaol  delivery,  ih. 
repeal  clause  restraining  quarter  sessions 

from  trying  certain  offences,  611 
recognizances,  &e.,  before  sessions  of  peace 
to  be  obligatory  on  persons  entering 
into    same    to  prosecute,    &c.,    before 
justices  of  oyer  and  tcnniner  and  gaol 
delivery,  ii. 
notice  of  change  of  court  to  be  given  to 
parties  entering  into  recognizances,  612 
justices    may   deliver    over    indictments 
found  at  sessions  to  the  justices  of  oyer 
and  terminer  and  gaol  delivery,  ib. 
justices  to  settle  officers'  fees,  or  a  salary, 

and  direct  how  same  shall  be  paid,  ib. 
sessions  not  to  be    affected  by  sessions 

holden  in  pursuance  of  Act,  613 
authorising  court  to  try  offences  committed 

on  the  high  seas,  ib. 
saving  rights  and  privileges  of  London, 

614 
the  7  Will.  IV.  and  1  Vict.  c.  77,  ib. 
no  report  to  be  made  to  her  Majesty  of 
the  case  of  any  capital  convict  at  Central 
Criminal  Court,  ib. 
judge,  before  whom  offender  already  under 
sentence  of  death    tried,    may    direct 
execution  to  be  done  on  him,  ib. 
court    may    abstain    from    pronouncing 
judgment     on    persons     convicted    of 
crimes  liable  to  punishment  of  death, 
and  order  same  to  be  entered  of  record, 
ib. 
such  record  to  have  same  effect  as  if  judg- 
ment pronounced,  615 
court  to  direct  execution  to  be  done  on 

certain  offenders,  ib. 
9  &  10  Vict.  c.  24,  ib. 
writs   of  certiorari  for   removing   indict- 
ments from  the  court,  to  specify  place 
of  trial,  ib. 
not  to  affect  the  royal  prerogative,  ib. 
eaving  the  rights  of  London,  ib. 

CERTAINTY 

what  is  required  in  an  indictment.    See 

Indictment,  Vol.  III. 
what  in  a  conviction,  1146 

OEETIFICATE 

of  substance  of  former  conviction,  where 
evidence  upon  an  indictment  for  a  sub- 
sequent felony  or  misdemeanour.  See 
Evidence,  Vol.  II. 


CERTIFICATE— con<i»«ed! 

as  to  other  certificates,  see  Evidence, 
Vol.  II. 

CERTIOEARI 

I.  The  Nature  of  the  Writ.  Its  Use.  When 
it  lies  in  general 

nature  of  the  writ,  616 

what  certified  without  certiorari,  ib. 

habeas  corpus  where  defendant  in  custody, 
ib. 

use  of  the  writ,  ib. 

advantages  of  writ  to  plaintiff,  617 

to  defendant,  ib. 

when  it  lies,  ib. 

right  to,  taken  away  only  by  express  enact- 
ment, 618 

may  be  so  taken  away  though  no  other 
mode  of  appeal  given,  ib. 

and  though  proceedings  are  clearly 
in-egular  or  informal,  ib. 

and  court  will  not  directly  or  indirectly 
interfere,  ib. 

but  crown  not  bound  by  such  enactment 
unless  named,  ib. 

nor  does  such  enactment  apply  where 
there  is  no  jurisdiction,  ib. 

nor  where  there  is  malversation,  620 

nor  where  the  writ  is  only  partially  taken 
away,  ib. 

nor  where  it  is  taken  away  to  give  defen- 
dant an  option  of  appealing,  ib. 

when  taken  away  by  inference,  ib. 

II.  What  Proceedings  removable  by,  and  on 
what  Grounds  granted 

in  general,  621 

recognizance,  622 

order  of  estreat,  ib. 

presentment,  ib. 

an  information,  ib. 

articles  of  peace,  ib. 

railway  inquisition,  619,  622 

judgments  of  court-martial  not  removable, 

623 
as  to  proceedings  of  colonial  courts,  ib. 
indictments  and  presentments,  620,  623 
at  the  instance  of  the  crown,  623 
at  the  prosecutor's  instance,  ib. 
grounds  for  writ,  ib. 
at  the  defendant's  instance,  ib. 
convictions  and  orders,  &c.,  626 
discretionary  power  to  grant,  627 
affidavit  of  merits,  ib. 
application  by  party  complaining,  628 
not  necessary  to  enforce  order  of  quarter 

sessions  in  Queen's  Bench,  ib. 

III.  Within  what  time  the    Writ    must    be 
applied  for 

indictments,  &c.,  629 

in  misdemeanours  must    be  before  jury 

sworn,  a. 
in  prosecutions  in  crown    office,   before 

issue  joined,  ii. 
not  after  conviction,  ib. 
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III.  Within  what  time  applied  for — continued 
where  defendant  has  confessed  the  charge, 

629 
where  a  special  verdict,  630 
railway  inquisition,  ib. 
convictions,  orders,  &c.,  ih. 
must  be  in  six  months  after  conviction,  ib. 
pending  or  after  an  appeal,  631 
after  case  stated  by  justices,  632 

IV.  Mode  of  obtaining  the  Writ ;  Notice  of 
Application  and  Recognizance  to  be 
entered  into 

indictments,  &c.,  632 

in  term  time  grantable  only  on  motion, 
ib. 

recognizance  to  be  given  for  trying  the 
issue  next  assizes,  633 

except  in  London  and  Westminster,  ib. 

certiorari  granted  without  recognizance 
void,  ib. 

how  grantable  in  vacation,  ib. 

removal  by  prosecutor,  634 

affidavit  to  support  application,  ib. 

the  rule  or  order,  ib. 

further  provision  as  to  recognizance  by 
defendant,  635 

the  recognizance  to  be  entered  into,  ib. 

imposing  terms  on  defendant,  636 

when  more  defendants  than  one,  ih. 

appeal  from  .judge  at  chambers,  637 

convictions,  orders,  and  summary  proceed- 
ings, 637 

notice  of  application  must  be  given,  ib. 

rule  of  court  as  to  condition  of  recogniz- 
ance, ib. 

by  whom  notice  to  be  given,  638 

form  of,  ib. 

to  whom  notice  to  be  given,  ib. 

time  of  service,  639 

objection  to  notice  when  may  be  taken,  ib. 

affidavit  of  service  of  notice,  &c.,i6. 

a  recognizance  must  be  entered  into 
before  a  certiorari  granted  to  the 
defendant,  640 

otherwise  certiorari  of  no  effect,  641 

recognizance  must  be  certified,  ib. 

costs,  ib. 

in  what  oases  recognizance  necessary,  ib. 

what  recognizance  sufficient,  ib. 

when  recognizance  attaches,  ib. 

other  matters  as  to,  ib. 

V.    Form    and    Bequisites    of    Writ,    and 
Delivery  of 
in  general,  642 
direction  of,  ib. 

signature  of  judge,  643  , 

indorsement  at  whose  instance  granted,  ib. 
venue,  ib. 
delivery  of,  ib. 
riots,  ib. 

■^1.  Effect  of 
removes  all  between  teste  and  return,  644 
subsequent  proceedings  void,  ib. 


CERTIORARI— coniimueti 

YI.  Effect  of— continued 
except  where  jury  sworn,  644 
and  after  judgment,  ib. 
or  where  not  delivered  before  return,  ib. 
or  where  forms  not  complied  with,  ib. 
where  awarded  against  law,  ib. 
where  indictment  remanded,  ib. 
attachment  for  proceeding,  ib.- 
removes  record  itself,  ib. 
removes  the  original  order  of  sessions,  and 

not  a  subsequent  one,  ib. 
after  case  stated  by  sessions,  645 
when  person  of  defendant  removed,  ib. 
how  far  it  supersedes  a  recognizance,  ib. 

VII.  lietum  to 

what  to  be  returned,  645 

defects  in  orders  returned,  646 

who  to  make  return,  647 

form  of  return,  and  transmitting  of,  ib. 

bail,  648 

quashing  return,  ib. 

amendment  of,  ib. 

enforcing  return,  ib. 

false  return,  ib. 

VIII.  Quashing  the  Writ,  SjC,  648 

IX.  Proceedings  after  Removal 
compelling  defendant's  appearance  after 

removal  of  an  indictment,  649 

compelhng  better  bail,  650 

compelling  defendant  to  proceed  to  trial, 
ib. 

on  removal  of  indictment  for  felony,  some- 
times defendant  may  plead  by  attorney, 
ib. 

when  allowed  to  defendant  as  a  pauper', 
ib. 

of  amendments,  ib. 

striking  out  counts,  &c.,  ib. 

proceedings  to  trial,  651 

after  trial,  ib. 

proceedings  may  be  conducted  by  another 
prosecutor,  ib. 

after  a  removal  of  conviction  or  order,  ib. 

bailing  defendants  when  under  commit- 
ment, ib. 

court  cannot  judge  of  evidence  given  in 
courts  below,  i6. 

except  where  no  jurisdiction,  662 

course  to  adopt  when  an  order  of  sessions 
quashing  a  conviction  for  defect  inform 
is  quashed  on  certiorari  in  Queen's 
Bench,  ii. 

sending  back  record,  ib. 

enforcing  conviction,  ib. 

amendment  of  conviction  on  return  to  cer- 
tiorari, 653 

X.  Costs  after  Removal  by 
prosecutor  to  be  paid  in  some  cases  his 

costs  after  removal  of  indictment,  653 
statute  a  remedial  one,  ib. 
what  oflfenoes  within  the  Act,  654 
who  a  prosecutor  within  the  Act,  ib. 
B  B  B  B  B  2 
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C'ERTlO'RA.^l— continued 

X.  Costs  after  Removal  hy — continued 

his  name  need  not  be  indorsed  on  indict- 
ment, 654 

who  a  "  party  aggrieved  "  within  the  Act, 
ib. 

who  a  "oiyil  officer"  within  the  Act,  655 

conviction  necessary,  667 

what  costs  allowed,  ib, 

where  several  counts,  ib. 

of  conveyance  to  gaol,  ib. 

of  special  jury,  658 

fines  to  be  paid  to  prosecutor,  ib. 

liability  of  one  of  several  defendants  for, 
^  ib. 

liability  of  sureties  under  recognizance,  ib. 

how  costs  to  be  taxed  and  recovered,  659 

in  case  of  death  of  defendant^  ib. 

death  of  prosecutor,  ib. 

when  defendant  is  entitled  to  costs,  ib. 

costs  after  removal  of  a  conviction,  660 

recognizances  to  be  certified  into  the 
Xing's  Bench,  ib. 

attachment  for  contempt,  ib. 

XI.  Forms,  as  to 

affidavit  by  defendant  for  certiorari  to  re- 
.  move  an  indictment  from  sessions  for 
not  repairing  a  highway,  661 

affidavit  on  which,  to  apply  to  a  judge  for 
a  certiorari  to  remove  depositions,  com- 
mitment and  recognizance  on  a  charge 
of  a  misdemeanour  (unnatural  practices), 
before  indictment  found  at  sessions,  into 
the  Queen's  Bench,  ib. 

recognizance  to  appear  and  plead  to  an 
indictment  in  Queen's  Bench,  664 

notice  of  bail  after  removal  of  indictment 
into  Queen's  Bench,  ib. 

certiorari  to  justices  of  assize  to  remove 
an  indictment  from  assizes,  ib. 

certiorari  to  remove  an  indictment  from 
quarter  sessions  into  Queen's  Bench,  665 

return  thereto,  ib. 

notice  of  intended  motion  for  certioran  to 
remove  a  conviction,  &c.,  ib. 

certiorari  to  two  committing  justices,  to 
certify  information,  examination,  and 
depositions,  upon  which  prisoner  was 
committed,  666 

certiorari  to  two  justices  to  remove  a  con- 
viction into  Queen's  Bench,  ib. 

return  from  a  single  justice,  ib. 

form  of  procedendo,  667 

CHAIN  CABLES.    See  Anohoes 

CHAINS. 

as  to  putting  chains  on  a  prisoner,  sec 
j\kbaignment 

CHALLENGE  TO  FIGHT.    See  Libel,  Vol. 
III. 
offence  of,  667 
surety  to  keep  the  peace,  ib. 
criminal  information  for,  ib. 
indictment  for,  668 


CHALLENGE  TO  nQKT— continued 
punishment,  668 

duelling.    See  Homicide,  Vol.  II. 
commitment  for  sending  a  challenge,  668 
commitment  for  provoking  a  man  to  send 

a  challenge,  ib. 
indictment  for  sending  a  challenge  to  fight 

a  duel,  ib, 
indictment  for  provoking  a  man  to  send  a 

challenge,  ib. 

CHALLENGE  OF  JUEORS,    See  Jukors, 
Vol.  IIL 

CHAMPEBTY.     See  BoTiire  of  Titles- 
Maintenance,  Vol.  III. 

CHANCE-MEDLEY 

homicide  by.    See  Homicide,  Vol.  II. 

CHANCERY  PROCEEDINGS,  proof  of.  See 
Evidence,  Vol.  II. 

CHAPEL.    See  Chubch — Saceilege,  Vol.  V. 

CHAEACTER 

evidence  as  to.    See  Evidence,  Vol.  II. 
evidence  of  party  acting  in  an  official  cha- 
racter.   See  Evidence,  Vol.  II. 

CHARGES.    See  Costs 

CHARITABLE    TRUSTS    AND    DONA- 
TIONS 
statutes,  as  to,  669 
deeds,  &c.,  respecting  charitable  donations 

already  founded  to  be  registered,  ib. 
the  like  of  charitable  donations  hereafter 

founded,  ib. 
clerk  of  peace  to  provide  books  wherein 

registries  to  be  made,  ib. 
notice  in  London  Gazette  if  persons  bene- 
fited be  not  wholly  in  one  county,  670 
if  donations  not  registered,  petition  may 

be  presented  to  Lord  Chancellor,  &c., 

complaining  thereof,  ib. 
no    proceedings   to   decide  any  right  or 

title,  ib, 
clerk  of  peace  to  make  searches,  and  give 

copies  of  registers,  ib. 
allowance  to  clerk  of  peace,  ib. 
and  to  person  inserting  notification  in 

Gazette,  ib. 
time  to  be  allowed  to  register  memorial 

where  difficulties  occur,  ih, 
costs  of  preparing  memorials  to  be  allowed, 

671 
not  to  extend  to  donations  not  secured 

upon  lands,  nor  to  charitable  institu- 
tions, ib. 
not  to  extend  to  royal  foundations,  nor  to 

certain  institutions,  ib. 
nor  to  charitable  institutions  of  Quakers, 

672 
nor  to  charitable  foundations,  accounts  of 

which  are  to  be  passed  in  Chancery, 

&c.,  ib. 
divers  charities  may  be  stated  in  memorial, 

ib. 
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CHAEITABLE  TRUSTS,  kc— continued 
saving  clause,  672 

giving  false  evidence  before  charitable 
commissioners,  ih. 

CHASE.    See  Game,  Vol.  II. 

CHEATS  AND  FALSE  PRETENCES.  See 
Lakobnt,  Vol.  III. 

CHECK  ON  A  BANKER 

forgery  of.    See  Eokgebt,  Vol.  II. 
larceny  or  embezzlement  of.  See  LABCEiTT, 

Vol.  III. 
obtaining  money  by  false  pretences  on.  See 

Laeoent,  Vol.  III. 

CHELSEA  HOSPITAL 

offences  relating  to.  See  Seamen,  Vol.  V. 
laying  property  in,  in  indictments.     See 
Indictjient,  Vol.  III. 

CHILDREN  AND  INFANTS 
abduction  of    See  Abduction 
abortion.     See  Abortion 
support  of  bastard  children.  See  Bastards 
support  of  poor  children.     See  Poor 
marriage  of.     See  Mabbiagb,  Vol.  III. 
apprenticeship  of.    See  Poor 
employment  of,  in  factories  and   mills. 

See  Factories,  Vol.  II. 
employment  of,  in  mines.    See  Mines, 

Vol.  III. 
imprisonment  of  juvenile  offenders.     See 

Gaols  for  Juvenile  Ofeendebs,  Vol. 

n. 

I.  How  far  liaUefor  Crimes,  <S:c. 
infant,  who,  673 

committing  a  capital  offence  under  seven, 

il. 
under  fourteen,  ib. 
respiting  execution  for  a  pardon,  ih. 
case  of  murder  by  a  boy  ten  years  old,  674 
committing  a  rape,  675 
forcible  entry,  ib. 
other  misdemeanours,  ib. 

II.  Stealing  of 
a  felony,  676 
punishment  for,  ib. 

as  to  persons  having  the  lawful  care  of  the 

child,  &c.,  ib. 
abettors,  ib. 
commitment  for,  ib. 
indictment  for,  ib. 

III.  Carnally  deJUing  Children 
as  to  rape,  see  Eapb,  Vol.  V. 

as  to  assault  with  intent  to  commit  a  rape, 
or  abuse  a  child,  see  Assault 

procuring  defilement  of  girl  under  twenty- 
one,  677 

jurisdiction  of  sessions,  ib. 

carnally  abusing  a  girl  under  ten  years, 
ib. 

a  girl  between  ten  and  twelve  years,  io. 

punishment  for,  ih. 


CHILDREN  AND  INFANTS— coji«i«M«(i 

ni.  CamaBy  defiling  Children — continued 
abettors,  677 
indecent  assault,  what,  ib. 
evidence  of  age,  ib. 
attempt  to  carnally  know  a  girl  under 

twenty-one,  678 
as  to  indictment,  678 
consent  or  non-consent,  ib. 

XV.  Neglect  cmd  Abandonment  of  Children 
at  common  law,  678 
l)y  statute,  679 

V.  Forms 

commitment  for  stealing  a  child,  679 

indictment  for,  ib. 

commitment  for  carnally  abusing  a  girl 

ander  ten,  680 
the  like  as  to  a  girl  between  ten  and 

twelve,  ib. 
indictment  at  common  law  for  neglecting 

to  provide  food  for  n,  child  of  tender 

years,  ib. 
commitment  for  abandoning  a  child  under 

the  age  of  two  years,  681 
murder  of.     See  Oeeences  against  the 

Pebson,  Vol.  III. 
concealment  of  birth  of.    See  Oefbnces 

against  the  Peeson,  "Vol.  III. 

CHIMNEY  SWEEPERS  AND  CHIMNEYS 

as  to  statutes,  681 

penalty  forcompelling  or  allowing  children 
to  climb  chimneys,  ib. 

no  child  under  sixteen  years  to  be  ap- 
prenticed to  chimney  sweeper,  ib. 

regulating  construction  of  chimneys,  ib. 

before  whom  convictions  may  be  had,  682 

penalties  and  costs  to  be  levied  by  dis- 
tress, ib, 

and  one  half  to  be  paid  to  informer  and 
other  to  poor  of  parish,  &c.,  ib. 

in  default  of  payment  of  penalty  the  parties 
convicted  to  be  sent  to  prison,  ib. 

inhabitants  not  incompetent  witnesses  by 
reason  of  paying  rates,  ib. 

distress  not  to  be  deemed  unlawful  for 
want  of  form,  ib. 

tender  of  amends,  ib. 

appeal,  683 

conviction  not  to  be  quashed  for  want  of 
form,  ib. 

or  removed  by  certiorari,  ib. 

Chimney  Sweepers  Regulation  Act,  1864, 
ib. 

protection  of  children  and  young  persons 
thereunder,  684 

fine,  ib. 

imprisonment,  ib. 

amendment  of  3  &  4  Vict.  c.  85,  s.  2,  ib. 

CHOSES    IN    ACTION,    Larceny    of.     See 
Laecent,  Vol.  III. 

CHEISTENING,  Proof  of.    See  Evidence, 
Vol.  II. 
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CHRISTIAN  NAME 

statement  of,  in  an  indictment.    See  In- 
dictment, Vol.  III. 
in  a  conviction.  See  Conviction 

CHURCH  OB  CHAPEL 

I.  TJie  Church  or  Chwpd  itself,  and  general 

matters  relating  to 
definition  of  -word  church,  685 
■what  a  parish  chapel,  ib. 
when  a  perpetual  curacy,  ib. 
what  a  chapel  of  ease,  ib. 
Church  Building  Acts  enumerated,  ib. 
what  a  free  chapel,  686 
private  chapels,  ib. 
proprietary  chapels,  ib. 
who  may  erect  a  church  or  chapel,  ii. 
consecration  necessary,  ib. 
ireehold  in  churches,  ib. 
way  through,  ib. 
action  for  injuring,  687 

II.  Chancel,  Aisle,  687 

III.  The  Churchyard,  and  herein  of  Burials. 
churchyard,  what,  688 

freehold  in,  ib. 

path  or  way  through,  ib. 

fairs  in,  ib. 

trees  and  herbage  in,  ih. 

fences  and  walls  of,  689 

liability  to  repair,  ib. 

property  of  churchwarden  on  churchyard, 

690 
enlarging  of,  &c.,  ib. 
right  to  burial  in,  ib. 
who  excluded  from,  ib. 
in  a  particular  part  of  churchyard,  691 
vault  in  church,  ib. 
who  bound  to  bury,  ib. 
the  burial  service,  who  bound  to  perform, 

692 
meeting  the  corpse,  ib. 
entering  the  church,  ib. 
mode  of  burial,  ib. 
iron  coffins,  ib. 
ringing.the  bell,  ib. 
the  corpse  must  not  be  exhumed,  ib. 
burial  fees,  ib. 

IV.  Seats  and  Pews  in 

parishioners  a  right  to  in  general,  693 

non-parishioners,  ib. 

free  seats,  ib. 

distribution  of  seats,  694 

seats  in  chancel,  ib. 

where  a  party  has  an  exclusive  right  to  a 

pew  or  seat,  ib. 
selling  or  letting  out,  &c.,  pews,  696 
Churdi  Building  Acts,  ib. 
apportionment  of  right  to  a  pew,  698 
building  and  repairing  by  parish,  ib. 
erecting  pew  without  license,  ib. 
pulling  down  pews,  ib. 
remedies  for  disturbance  of  seats  and  pews, 


CHURCH  OR  CHAPEL— conisBMcd 

V.  Goods  and  Oimaments  of,  and  Monuments 
in  a  Church 

goods  and  ornaments,  700 
organ,  &c.,  ib. 
organist,  701 
playing  the  organ,  ib. 
superstitious  pictures,  &c.,  ib. 
monuments,  ib. 
repair  of  monuments,  702 
defacing,  &c.,  ii. 

VI.  Bepairs  of  Church 

(1.)    Who  to  repair 
bishops,  703 
rectors,  ib. 
inhabitants,  ib. 
who  to  repair  chancel,  ib. 
church  spire,  ib. 
foundation,  ib. 

repairing  a  chapel  of  ease,  when  a  dis- 
charge, 704 

(2.)   Who  may  compel  Repairs,  and  how  comr 
peUable 
in  general,  704 

churchwardens'  duty  thereon,  705 
proceedings  to  compel  repairs,  ib. 
mandamus,  ib. 

VII.  Church  Bates 

(1.)   Who  may  make,  and  steps  pi-eliminary  to 

mahing 
parishioners  are  bound]  to  repair  body  of 

church,  705 
who  may  make  rate,  706 
n  otice  for  such  vestry,  how  to  be  made,  707 
who  may  be  compelled  to  levy  a  rate,  708 
chairman  of,  709 
voting  at,  qualification  for,  ib. 
proceedings  at  vestry,  708,  709 
rate  by  majority  present  good,  710 
so  a  rate  by  churchwardens,  if  no  other 

parishioners  present,  ib. 
license  from  ordinaiy,  ib. 
rate  to  be  made,  ib. 
confirmation  by  ordinary,  ib. 
Compulsory  Church  Rate  Abolition  Act,  ib. 
(2.)  Who  and  what  to  be  assessed,  ami  Mode 

of  laying  Assessment. 
mode  of  laying  the  assessment  in  general, 

710  ^ 

who  to  be  assessed,  711 
non-residents,  &c.,  ib. 
to  be  according  to  value  of  occupations,  ib. 
lighthouse,  712 
lands  leased,  ib. 
patron,  &c.,  ib. 
rector,  &c.,  ib. 
inliabitants  of  chapelry,  how  far  exempt, 

ib. 
houses  rateable  as  weU  as  land,  ib. 
tolls,  713 
machinery,  ib. 

where  tithes  held  rateable,  ib. 
.  pew  owner,  iJ. 
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CHUECH  OR  CnA.'P^L— continued 

VII.  Church  Rates — continiied 

hall  of  a  company,  713 

stall  of  a  market,  ib, 

Grreenwioh  Hospital,  ib. 

property  in  actual  possession  of  the  crown, 
714 

places  of  public  worship,  ib. 

liability  of  stock  in  trade  to  he  rated,  ib. 

rule  of  assessment  and  equality,  ib. 

poor-rates,  how  far  a  criterion  for  church- 
rate,  ib. 

tenant  should  be  rated,  715 

seyeral  viBs,  &c.,  ib. 

lessees  of  market,  ib. 

assessors  not  to  tax  themselves,  ib. 

time  of  assessment,  ib. 

retrospective  rate  had,  ib. 

regular  course  to  raise  rate  before  repairs 
are  commenced,  716 

court  of  equity  cannot  order  a  rate  to  re- 
imburse, ib. 

churchwardens  without  remedy,  ib. 

vestry  cannot  legalize  such  a  rate,  ib. 

churchwardens  liable  for  consequences, 
ib. 

not  more  than  necessary  should  be  raised, 
ib. 

trifling  omissions,  ib. 

rate  should  not  be  excessive,  ib. 

rate  valid  without  faculty,  717 

minister's  salary  should  not  be  included 
in  rate,  ib. 

setting  aside  or  disputing  rate,  ib. 

(3.)  Form  of  Assessment 
form  of,  in  general,  718 
separate  rates  for  ornaments,  ib. 
heading  subsequently  made,  ib. 
confirmation  of  rate,  ib. 

(4.)  Mode  of  Levying  a  Rate  made  before 
August,  1868 

by  suit  in  ecclesiastical  court,  719 

by  proceedings  before  justices,  ib. 

appeal,  ib. 

in  case  cf  appeal  distress  not  to  issue,  ib. 

saving  of  ecclesiastical  jurisdiction,  if  rate 
exceed  £10,  ib. 

distress  may  be  made  in  any  district,  &c., 
in  same  county,  &c.,  720 

backing  warrant  of  distress  to  other  coun- 
ties, ib. 

■  costs  of  distress,  ib. 

when  rate  duly  made,  ib. 

observations  and  decisions  as  to  proceed- 
ings before  justices,  721 

proceedings  against  Quakers  refusing  to 
pay,  724 

compulsory  church  rates  now  abolished,  i6. 

(5.)  Appeal,  <&c.,  against  Sate 
in  general,  725 
proceedings  under  3  &  4  Vict.  o.  93,  for 

rates  under  £5,  ib. 
in  case  of  marsh  lands,  &c.,ib. 


CHURCH  OR  CnkF^Eh— continued 
VII.  Church  Rates — continued 
(6.)  Church  Rates  under  Acts  for  Building 
New  Churches 

power  of  churchwardens  as  to,  726 

sums  expended  in  purchasing  sites,  or 
advanced  to  parishes  by  commissioners, 
to  be  paid  out  of  church  rates,  ib. 

in  what  cases  rates  may  be  raised  by  jus- 
tices in  extra-parophial  places  for  pur- 
poses of  Act,  ib. 

churchwarden  may  borrow  money  on 
credit  of  rates,  ib. 

and  also  money  for  enlarging  existing 
churches,  &c.,  ib. 

fund  for  payment,  ib. 

no  application  for  building,  &c.,  by  means 
of  rates  without  consent  of  majority  of 
inhabitants  paying  poor  rates,  ib. 

or  where  a  select  vestry,  without  consent 
of  certain  portion  thereof,  ib. 

churchwardens  of  parish  where  church, 
&c.,  built  may  raise  rates,  727 

churchwardens,  &c.,  empowered  to  levy 
rates,  ib. 

no  application  to  build  or  enlarge  church, 
&c.,  made  if  certain  number  of  pa- 
rishioners dissent,  ib. 

districts  to  be  separate  parishes  for  all 
ecclesiastical  purposes,  ii. 

rate  not  exceeding  Is.  in  pound  in  any 
one  year,  or  5s.  in  the  whole,  may  be 
raised  for  building  or  enlarging  church 
or  chapel  without  such  proportion  of 
consents  of  proprietors,  &;c.,  as  is  re- 
quired by  58  Geo.  III.,  o.  45,  s.  60,  ib. 

proviso  as  to  dissent  in  case  of  a  larger 
rate,  728 

order  to  raise  rate  imperative,  ib. 

rates  may  be  laid  on  any  parish  for  re- 
building, &c.,  the  church,  ib. 

money  may  be  borrowed  upon  rates,  &c., 
ib. 

no  church  taken  down,  &c.,  if  dissent  sig- 
nified as  herein  mentioned,  ib. 

repairs  of  district  churches  to  be  made  by 
rates  upon  the  district,  ib. 

district  to  remain  liable  for  repairs  of 
parish  church  for  twenty  years,  729 

churchwardens,  with  consent  of  vestry, 
&c.,  may  raise  money  upon  credit  of 
rates  for  repair,  &c.,  ib. 

loans  to  re-build  churches,  730 

rates  to  secure  such  loans  saved,  notwith- 
standing Church  Kate  Abolition  Act, 
ib. 

chapels  belonging  to  parishes,  with  or 
without  districts  assigned,  to  be  re- 
paired by  parishioners  at  large,  in  same 
manner  as  church  of  parish,  731 

district  to  remain  liable  to  repairs  of 
parish  church  for  twenty  years,  ib. 

appointment  by  commissioners  of  select 
vestry  for  management  of  new  churches, 


1480 


Iirtex. 
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VII.  Ohurcli  Rates — continued 

Buch  vestry  to  appoint  church  or  chapel- 
wardens,  731 

what  a  sufficient  vestry  meeting,  ib. 

how  deficiency  of  vestrymen  to  be  supplied, 
ib. 

VIII.  Church  Dues 
christening  fee,  731 
marriage  fee,  ib. 
burial  fee,  ib. 

Easter  offerings  and  tithes,  ib. 

IX.  Profanation  of,  and  Offences  relative  to 
Churches 

breaking  into  and  stealing  in  churches. 
See  Sacrilege,  Vol.  V. 

burning  of.  See  Malicious  Injuries  to 
Pkopebty,  Vol.  III. 

riotously  pulling  down.  See  Kiot,  Vol.  V. 

disturbing  dissenting  congregations.  See 
Dissenters 

not  going  to  church,  holding  fairs,  places 
of  entertainment,  travelling,  taking 
and  exercising  ordinary  callings,  kill- 
ing game,  and  serving  process,  &c.,  on  a 
Sunday,  and  other  profanations  of  that 
day.     See  Lord's  Day,  Vol.  III. 

arresting  clergyman,  732 

fairs  in,  ib. 

plays,  &c.,  ib. 

brawling  in  churches,  ib. 

affrays  in,  734 

assaulting  clergymen,  ib. 

CHUECHWAEDENS 

I.  Nature  of  Office,  &c.,  and  Necessity  for, 

and  mho  may  be  elected 
nature  of  office  in  genei-al,  735 
custom  to  have  no  churchwarden  bad,  ib. 
duties  in  general,  ib. 
number  ofi  and  who  may  be  elected,  ib. 
churchwardens  a  body  corporate,  how  far, 

ib. 
power  of  attorney  by,  736 

II.  Who  are  exempt  from  serving  it 

peers,  clergymen,  and  members  of  parlia- 
ment, 736 
counsellors  and  attorneys,  ib. 
apothecaries  and  surgeons,  ib. 
dissenting  ministers,  ib. 
other  dissenters  to  execute  by  deputy,  ib. 
Quakers,  ib. 

Eoman  Catholic  ministers,  ib. 
persons    having  convicted    a  felon    not 

exempt,  ib. 
militia,  ib. 

excise  and  custom  officers,  ib. 
non-residents,  737 
mode  of  taking  advantage  of  privilege,  ib. 

HI.   Wlio  to  elect  Churchwardens 
who  to  elect,  737 
choice  by  select  vestry,  &c,,  738 


GRJJRCB.WA'RDENS— continued 

III.  Who  to  elect — continued 
appointment,  &c.,  of,  under  Acts  for  build- 
ing new  churches,  738 

churchwardens  to  act  in  parishes  where 
additional  chapels  built,  739 

appointment  by  commissioners  of  select 
vestry  for  management  of  new  churches, 
ib. 

such  vestry  to  appoint  church  or  chapel- 
wardens,  ib. 

appointment  of  churchwardens  under 
Stat.  1  &  2  Will.  IV.,  0.  38,  ib. 

the  like  for  new  parishes  formed  under 
that  Act,  740 

under  stat.  18  &  19  Vict.  c.  70,  ib. 

under  stat.  19  &  20  Vict.  c.  104,  ib. 

after  union  of  contiguous  benefices,  741 

IV.  Tiine  and  Mode  of  Election,  and  Dura- 
tion of  Office 

time  of  election,  741 

returning  officer,  ib. 

mode  of  summoning  meeting,  ib. 

place  of  election,  742 

the  election,  ib. 

declaration  to  be  taken  after  election,  ib. 

refusing  to  take  office,  743 

where  person  first  elected  pays  a  fine  and 

is  excused,  ib. 
double  return,  ib. 
mandamus  to  elect,  ib. 
mandamus  to  admit  and  swear  in,  ib. 
validity  of  election,  &c,,  how  tried,  ib. 
duration  of  office,  744 
acts  of  admitted  and  sworn  in,   though 

not  duly  elected,  valid,  ib. 

V.  Their  Interest  and  Power  over  things  of 

the  Church,  cfcc.  Contracts  and  Actions 

by 
interest  and  power  of  churchwardens  over 

things  of  church,  744 
contracts  by,  745 
care  of  churchyard,  ij. 
freehold  in  church,  ib. 
burial  fee,  ib. 
key  of  church,  746 
seats  in  church,  ib. 
ornaments,  &c.,  iJ. 
purchasing  land,  leases  by,  &c.,  ib. 
Compulsory  Church  Eates  Abolition  Act, 

ib. 
churchwardens,  where  additional  chapel 

built,  747 
actions  by,  ib. 
suits  by,  748 

VI.  Duties  of,  in  general. 
repairs,  748 

rates,  ib. 
pews,  ib. 
poor,  ib. 
are    ecclesiastical    oflioers,  duties  of,  as 

such,  749 
duty  respecting  curates  and  ministers,  ib. 
vacancy,  ib. 
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VI.  Duties  of,  in  ffeneralr— continued 
death,  &c.,  of  incumbent,  750 
morals  of  inhabitants,  ib. 
trading  on  Sunday,  ib. 
profanation  of  the  churoh,  ib. 
loitering  in  churchyard,  ib. 
sports  on  Sunday,  ib. 

churcli  way,  ib. 

nuisances  on  town  or  village  greens,  &o., 

751 
ornaments  of  church,  ib. 
key  of  church,  7i6,  751 
bells,  751 
registers,  ib. 
iron  chest,  752 
copies  of  registers,  &c.,  ib. 
communion,  ib. 

incumbent  not  reading  prayers,  S. 
alms,  ib. 

strange  preachers,  ib. 
persons  denied  christian  burial,  ib. 
Greenwich  Hospital,  ib. 
servants  firing  houses,  ib. 
pawnbrokers,  ib. 
disorderly  houses,  ib. 
population  accounts,  ib. 
juries,  ib. 
other  duties,  753 
compensation   for    right  of  common  of 

lands  conveyed  under  68    Geo.  III.,  i>. 

45,  ih. 

VII.  Of  Presentments  by 
in  general,  753 

book  of  articles,  ib. 
when  to  present,  ib. 
fees  on,  ib. 
presentment,  by  whom,  ib. 

VIII.  Their  Accounts 
when  to  account,  754 
accounting  to  a  select  vestry,  ib. 
vouchers,  ib. 

inspection,  ib. 

production  of,  ib. 

allowance  of  the  account,  756 

account  allowed  final,  ib. 

reimbursement  of,  ib. 

how  compelled  to  account,  &c.,  ib. 

ordinary  not  to  take  account,  but  only  to 

give  judgment  that  churchwarden  do 

account,  ib. 

IX.  Their  Punishment  for  Misbehaviour,  Sic. 
misbehaviour  of,  &c.,  756 
committing  waste,  ib. 

parishioners  made  witnesses  against  them, 

ib. 
not  answerable  for  indiscretion,  ib. 
disobeying  orders,  ib. 
extortion,  ib. 
embezzlement,  ib. 

X.  Their  Indemnity  and  Protection  of 
may  plead  the  general  issue,  756 

XI.  Sidesmen,  757 


CHUECHWAEDENS— cojiiinweti 

XII.  Forms,  as  to 

complaint  by  churchwarden  in  order  to 
ground  a  distress  for  a  church  rate,  757 
summons  thereon,  75S 
order  thereon,  ib. 
warrant  to  levy,  ib. 


CINQUE  POETS. 
Vol.  V. 


See  Admibamt — Ships, 


CIECUIT.    See  Assizes— Shire-Hall,  Vol. 
V. 

CLBEGYMEN 

estate  in  church,  759 
liability  to  public  charges,  ib. 
liable  to  the  poor  rate,  ib. 
exemption  from  tax  on  horses,  ib. 
need  not  serve  in  temporal  offices,  ib. 
nor  in  war,  ib. 
nor  be  jurors,  ib. 

nor  members,  &c.,  of  municipal  corpora- 
tions, ib. 
nor  members  of  Parliament,  ib. 
privilege  from  arrest,  ib. 
privilege  in  not  answering  questions,  lb. 
jurisdiction  of  church,  ib. 
scandal  or  evil  report  against,  760 
Church  Discipline  Act,  ib. 
fees  to,  ib. 

CLEEGY,  BENEFIT  OF 
abolished,  760 

OLEEK,  Larceny  or  embezzlement  by.    See 
Laboeny,  Vol.  III. 

CLEEK  or  ASSIZE.    See  Assizes 

CLEEK   OF  JUSTICE  OF  THE  PEACE. 
See  Justices,  Vol.  III. 

CLEEK  OF  THE  MAEKET.'    See  Mabket, 
Vol.  III. 

CLEEK  OF  THE  PAEISH 
origin  of  office,  760 
his  qualifications,  ib. 
when  persons    in   holy    orders    may  be 

appointed,  761 
by  whom  chosen  ib. 
chosen  by  minister,  ib. 
verbal  appointment  by  rector  sufficient, 

762 
election  by  custom,  ib. 
custom  prefeiTed  to  canon,  ib, 
on  union  of  parishes,  ib. 
mandamus  to  appoint,  ib. 
how  admitted,  ib. 
a  temporal  officer,  "763 
may  appoint  a  deputy,  ib. 
a  fi-eehold  office  at  common  law,  ib. 
dismissal  of  by  minister,  ib. 
under  New  Parishes  Acts,  ib. 
annual    office    under    Church    Building 

Acts,  ib. 
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CLERK  OF  THE  FARISB.— continued 
dismissal  by  archdeacon,  764 
the  like  by  ordinary,  ib._ 
proceedings  upon  refusal  to  give  up  house, 

&c,,  after  dismissal,  765 
disturbing  congregation  after  dismissal, 

ib. 
entering  vestry  room  after  dismissal,  il). 
mandamus  to  restore,  ib. 
■prohibition,  766 
remuneration,  ib. 
clerk's  rate,  ib. 

under  Church  Building  Acts,  ib. 
incorporated  in  London,  &c.,  767 
falsifying,  &c.,  registers,  ib. 
embezzling  alms,  ib. 
gains  a  settlement,  ib. 
right  to  vote,  768 

CLERK  OP  THE  PEACE 

■who  shall  appoint  and  ■who  may  be  ap- 
pointed in  counties,  768. 
in  boroughs,  ib. 
duration  of  office,  ih. 
may  be  displaced  for  misbehaviour,  ib. 
misconduct  not  in  execution  of  his  office, 

769 
Clerks  of  the  Peace  Eemoval  Act,  1864, 

ib. 
appeal,  ib. 
who  to  dismiss,  ib. 
office  not  to  be  sold,  ib. 
oath  of,  ib. 
qualifying,  770 
may  act  as  solicitor,  ib. 
but  cannot  act  as  clerk  to  borough  justices, 

ib. 
duties  of,  at  sessions,  ib. 
on  formation  of  second  court,  ib. 
in  preparing  indictments,  ib. 
estreats,  fines  and  recognizances,  ib. 
certain  duties  of  town  clerks  transferred 

to  clerks  of  the  peace,  771 
sherift's  appointment,  ib. 
juries,  ib. 
highways,  ib. 
savings  banks,  ib. 
friendly  societies,  ib. 
exchange  of  common  lands,  ib. 
printers,  ib. 
lunatics,  ib. 
as  to  custody  of  documents  deposited  under 

standing  orders,  ib. 
custody  of  other  documents,  ib. 
county  property  and  contracts,  772 
Eegistration  Acts,  ib. 
payment  of  wages  to,  abolished,  ib. 
fees  of,  ib. 
bridges,  773 
fees  on  discharge  of  prisoners  abolished, 

ib. 
sessions  to  settle  table  of  fees  of,  ib. 
taking  greater  fees  than  allowed,  774 
table  of  fees  to  be  hung  up  in  conspicuous 

place  where  sessions  held,  ib, 
limitation  of  actions,  ib. 


CLERK  OF  THE  F'EAO^— continued 

regulation    of    payment    of   fees    under 

Jervis'  Act,  774 
appointment  of  clerk  of  peace,  777 
to  be  paid  by  salary  in  lieu  of  fees,  775 
as  to  extra  work,  776 
remission  of  fees,  777 
Criminal  Justice  Act,  ib. 

CLIPPING  MONEY.    See  Coin 

CLOCKMAKERS.    See  Seevants,  Vol.  V. 

CLOTH  AND  CLOTHIER.  See  Seevants, 
Vol.  V. 

COACHES  AND  CARTS.  See  Caeriees— 
FnEious  Deiving,  Vol.  II. — Highways, 
Vol.  II.— Taxes,  Vol.  V. 

COALS 

I.  Regulcutions  as  to  Coals  in  General 
penalty  on  removing  marks  of  admeasure- 
ment of  ships,  &c.,  778 

boats,    &c.,   to    be    re-admeasured   after 

undergoing  repairs,  ib. 
coals  to  be  sold  by  weight  and  not  by 

measure,  ib. 

II.  Regulations  as  to    Coals    in    and   near 

London  and  its  Precincts 
Stat.  1  &  2  Will.  IV.,  c.  Ixxvi.,  779 
coal  exchange  to  continue  vested  in  the 

corporation  of  London,  ib. 
coal  exchange  to  be  an  open  market,  ib. 
power  to  continue,  appoint,  and  remove 

clerks  and  officers,  ib. 
power  to  remove  market,  and  to  enlarge 

present  or  any  future  market  place,  ib. 
new  market  to  be  vested  in  corporation, 

and  subject  to  same  regulations  as  the 

present,  ib. 
restriction  as  to  market  places,  780 
notice  of  opening  of  new  market,  ib. 
court  of  aldermen  may  make  bye-laws  to 

regulate  the  market,  t6. 
such  bye-laws  to  be  allowed  by  judges,  ib. 
bye -laws  to  be  printed  and  published,  781 
coals  shall  be  sold  by  weight,  ib. 
for   preventing  the  sale  of  one  sort  of 

coals  for  another,  ib 
coals  to  be  delivered  in  sacks  containing 

a  certain  quantity,  ib. 
coals  may  be  delivered  in  bulk,  782 
carman   to  weigh  carriage  and   coals,  if 

required,  ib. 
penalty  on  deficiency  in  weight  of  coals, 

783 
carman  to  carry  a  weighing  machine  in 

his  cart,  ib. 
penalty  on  carman  or  seller,  ib. 
weighing  machine  may  be  altered,  ib. 
carman  required  to  weigh  any  of  the  sacks 

in  cart,  ib. 
penalty  on  Carman  for  driving  coals  away 

without  weighing,  784 
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COALS — continued 
II.  Regulations  in  London — continued 


all  coals  sent  to  be  weiglied,  if  desired  by 

purchaser,  784 
purchaser  to  procure  attendance  of  con- 
stable, &c.,  if  desirous  of  having  coals 

re-weighed,  ib. 
penalty  for  not  weighing,  785 
lor  short  weight,  ib. 
cumulative  penalty,  ib. 
no  quantity  less  than  560  pounds  weight 

of   coals    to    be    sold    without   being 

weighed,  ib. 
weighing  machines  to  be  kept  at  police 

stations,  &c.,  ib. 
duties  to  be  paid  to  clerk  of  coal  market 

before  bulk  is  broken,  786 
penalty  on  brealdng  bulk  before  payment 

of  duties,  ib. 
custom  house  officers  not  to  cancel  bond 
'  before  duties  are  paid,  ib. 
manner  of  recovering  rates  and  duties,  ib. 
persons   evading  payment    of   duties   to 

remain  liable,  787 
and  also  to  forfeit  a  sum  equal  thereto,  ib. 
owners  of  ships  may  compound  for  number 

of  tons  in  respect  of  which  duties  paid, 

ib. 
certificate  of  quality  of  coals  to  be  given 

by  fitter,  788 
and  registered  at  coal  market  on  arrival 

of  ship,  ib. 
provision  in  case  of  loss  of  certificate,  or 

of  ship's  destination  being  changed,  ib. 
penalty  for  neglect  to  register,  or  refusing 

to  show  certificate,  789 
in  certain  cases  master  of  ship  to  permit 

inspector  to  weigh  coals,  ib. 
additional  penalty  of  3d.  per  ton  if  coals 

shall    exceed    quantity   mentioned    in 

fitter's  certificate  by  51bs.  in  lOOlbs.,  ib. 
recovery    and   application    of   fines  and 

penalties  not  exceeding  £25,  ib. 
justices  may  proceed  by  summons  in  re- 
covery of  penalties,  790 
power  to    the  justices  to    give  part  of 

penalties  to  informers,  ib. 
expenses  of  witnesses  may  be  directed  to 

be  paid,  ib. 
penalties   incurred  by  carmen    may   be 

recovered  from  their  employers,  ib. 
who  may  recover  them  back,  791 
appeal  to  sessions,  ib. 
for  compelling  attendance  of  witnesses,  ib. 
penalty  on  persons  guilty  of  perjury,  792 
penalties  above  £25,  how  to  be  recovered, 

ib. 
distress  not  to  be  unlawful  for  want  of 

form,  ib. 
nor  parties  to  be  deemed  traspassers  ah 

initio,  ib. 
form  of  conviction,  ib. 
plaintiff  not  to    recover    after  tender  of 

amends,  ib. 
notice  of  action,  792 


COALS — continued 

II.  Regulations  in  London — continued 
limitation  of  actions,  793 
the  Stat.  1  &  2  Viet.  c.  2,  ib. 
repeal  of  so  much  of  1  &  2  Will.  IV.  c 

Ixxvi.  as  directs  seller's  ticket  to  be  sen 

with  coals,  ib. 
new    enactment    regarding    the    seller' 

ticket  being  sent  withjcoals,  794 
a  paper  or  ticket  to  be  sent  with  coals  de 

Jivered  from  lighters,  ib. 
exception  795 
as  to  weighing  mn  chines  required  to  bi 

sent  with,  each  cart,  &c.,  ib. 
repeal  of  penalty  on  preventing  persons 

other  than  purchaser  or  his  servant 

from     examining    weighing     machin 

or  weighing  sacks  of  coals,  ib. 
repeal  of  provision  directing  the  suing  fo 

certain  fines,  &c.,  ib. 
such  fines,  &c.,  to  be  sued  for  within  twi 

calendar  months,  ib. 
repeal  of  so  much  of  1  &  2  Will.  IV.,  c.  It 

as  directs  fitter's  affidavit  to  be  trans 

mitted  to  clerk  of  coal  market  ever 

three  months,  796 
and  as  directs  an  affidavit  of  master  to  b 

made  in  ease  of  loss  of  fitter's  certificat( 

ib. 
vessels  laden  with  coals  departing  withoi] 

discharging  cargo  to  be  exempt  froi 

payment  of  duties   upon   obtaining 

permit,  ib. 
after   discharge   of  cargo,  shipmaster  t 

pay  wages  to  person  authorized  froi 

coalwhippers'  office,  ib. 
such  authorized  person  to  make  deduc 

tion  and  pay  residue  among  coalwhip 

pers,  ib. 
bye-laws  for  regulating  coal    vessels    i 

port  of  London  to  be  made  by  corpon 

tion,  and  allowed  by  board   of  trad( 

797 
a  copy  of  such  bye-laws  to  be  fixed  o 

some  place  in  coal  market,  ib. 
bye-laws  to  be  published  in  Gazette  an 

at    custom    houses    in     London    an 

Gravesend,  ib. 
the  schedule  to  the  1  &  2  Will.  IV.  ( 

Ixxvi.,  799 
the  schedules  to  the  1  &  2  Vict.  c.  ci.,  il 

III.  Offences  as  to  Goals 
stealing.     See  Larceny 
disputes,  &c.,  between  colliers,  &c.     Se 

Sekvahts,  Vol.  V. 
setting  fire  to,  800 
conspiracy  to  raise  price,  801 

COCK-FIGHTISra.    See  Animals 

COCOA  NUTS.    See  Excise,  Vol.  IL 

COFFEE.    See  Excise,  Vol.  II. 

OOPEEE  SHOPS.    See  Ebpeshmbnt  Housi 
AND  Wine  Licenses,  Vol.  V. 


1484 


IntiM'. 


COIN' 

origin  of  the  ■word,  801 

I.  Interpretation  of  Terms 
interpretation  of  terms  in  24  &  25  Vict.  c. 

99,  803 

II.  Offences   relating    to   current  Gold  and 
Silver  Ooin 

eounterfeitinsr  gold  and  silver  coin,  804 

efidence  of  offence,  ih. 

colouring     counterfeit    coin,    &c.,    with 

intent,  805 
colouring  silver  or  copper  coin  to  mate  it 

pass  for  higher  coin,  ib. 
colouring,  what,  ib. 
impairing  gold  or  silver  coin,  806 
buying    or    selling    counterfeit   gold   or 

silver  coin  for  lower    value    than   its 

denomination,  807 
importing  counterfeit  coin  from  beyond 

the  seas,  ib. 
exporting  counterfeit  coin,  ib. 
uttering  couutei-feit  gold  or  silver  coin, 

808 
uttering  accompanied    by    possession   of 

other  counterfeit  coin,  or  followed  by  a 

second  uttering,  ib. 
au  uttering,  what,  ib. 
joint  uttering,  what,  ib. 
as  to  guilty  knowledge,  809 
a  possession  of  counterfeit  money,  what, 

ih. 
uttering  twice  in  ten  days,  810 
having  three  or  more  pieces  of  counterfeit 

gold  or  silver  coin  in  possession,  with 

intent,  &o.,  ib. 
second    uttering    after    a  previous  con- 
viction for  felony,  ib. 
uttering    foreign    coin   medals,    &o.,    as 

current  coin,  811 

III.  Offences  relating  to  current  Copper  Coin 
counterfeiting,  &c.,  copper  coin,  811 
uttering  base  copper  coin,  ib. 
colouring  copper  coin,  812 

IV.  Offences  as  to  defacing  the  Queen's  Coin 
defacing  coin  by  stamping  words  thereon, 

812 
tender  of  coin  so  defaced,  ib. 

V.  Offences  relating  to  Foreign  Gold  or  Silver 

Coin 
counterfeiting  foreign  gold  or  silver  coin, 

812 
bringing  such  coin  into  this  kingdom,  ib. 
uttering  such  counterfeit  coin,  813 
second  uttering  of  such  coin,  ib. 
third  offence,  ib. 

VI.  Offences    relating  to  Foreign  Coin  not 
Gold  or  Silver 

counterfeiting  such  coin,  813 
having  in  possession  more  than  five  pieces 
of  such  coin,  ib. 

VII.  Offences    aa    to     Tools   for    Coining, 
Maldng,  (Sic,  or   having  Coining  Took 

puncheon,  814 


COIN — continued 

VII.  Tools  for  Coining — continued 
mould,  815 

dies,  ib. 

unlawful  possession,  ib. 

conveying  tools  or  money  out  of  mint,  816 

VIII.  Power  to  cut,  cfcc,  suspected  Coin,  816 

IX.  Seizure  of  Counterfeit  Coin  and  Coining 
Tools 

power  to  seize  coin  and  coining  tools,  and 
secure  them  as  evidence,  816 

X.  Venue  in  Indictments,  817 

XI.  Evidence  of  Coin  being  Counterfeit 
what  shall  be  sufficient  proof  of  coin  being 

counterfeit,  818 
where  ooin  shall  not  be  completed,  ib. 

XII.  Who  may  Arrest  Offenders  against  the 
Statute,  819 

XIII.  Certiorari  taken  away,  819 

XIV.  Venue  in  Actions  against  Persons 
acting  in  pursuance  of  tlie  .4ct,  819 

XV.  Principals  in  Second  Degree  and  Acces- 
saries 

punishment  of,  820 

XVI.  Offences  within  the  Jurisdiction  of  the 
Admiralty,  821 

XVII.  Evidence  of  Previous  Conviction 
what  sufficient  proof  of,  821 

mode  of  procedure,  ib. 

XVIII.  Fine  and  Sureties  for  Keeping  the 
Peace.  Hard  Labour  and  Solitary  Con- 
finement 

fine  and  sureties  for  keeping  the  peace, 

when,  822 
hard  labour,  when,  ib. 
solitary  confinement,  when,  ib. 

XIX.  Proceedings  on  Summary  Convictions, 

822 

XX.  Costs 

costs  of  prosecutions,  823 

XXI.  Forms  as  to  Offences  relating  to  Coins 
and  Coinage 

indictment  for  counterfeiting  gold  or  silver 
coin,  823 

indictment  for  colouring  coin,  ib. 

another  indictment  for  colouring  ooin,  824 

indictment  for  filing  or  altering  ooin,  ib. 

indictment  for  impairing  gold  or  silver 
coin,  ib. 

indictment  for  unlawfully  possessing  filings 
of  gold  or  silver  coin,  ib. 

indictment  for  buying  or  selling,  or  put- 
ting off"  counterfeit  coin  at  a  lower  rate 
than  its  denomination  imports,  ib. 

indictment  for  importing  counterfeit  coin, 
ib. 

indictment  for  exporting  counterfeit  coin, 
825 

indictment  for  uttering  gold  or  silver  coin, 
ib. 
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XXI.  Forms — continued 
indictment  for  uttering  counterfeit  coin, 

having   at  same  time  counterfeit  coin 

in  possession,  825 
indictment  for  uttering  twice  in  ten  days, 

ib. 
indictment  for  having  in  possession  three 

or  more  pieces  of  counterfeit  coin,  ib. 
indictment  for  uttering  after  a  previous 

conviction,  826 
indictments  as  to  offences  relatiTO  to  the 

copper  cohi,  ib. 
indictment  for  making,  &c.,  a  puncheon, 

ib. 
indictment  for  having  a  puncheon  in  pos- 
session, ib. 
indictment  for  making,  &c.,  a  collar,  ib. 
indictment  for  making  a  press  for  coinage, 

827 
indictment  for  conveying  tools  or  monies 

out  of  the  mint,  ib. 

COLLIEEY.  See  Malicious  Injubies  to 
Pkopeett,  Vol.  III. — Mines,  Vol.  III. 
— Coals 

COLONIES 

proof  of  judgments  in  courts  of.  See 
Evidence,  Vol.  II. 

proof  of  colonial  laws,  827 

the  Stat.  6  &  7  Vict.  c.  34,  ib. 

offenders  in  colonies  escaping  into 
United  Kingdom  may  be  there  appre- 
hended, ib 

for  apprehension  of  offenders  escaping  to 
colonies,  ib. 

offender  may  be  committed  to  gaol  until 
he  can  be  sent  back  to  place  where 
offence  committed,  828 

information  of  committal  to  be  given,  t&._ 

copies  of  depositions  may  be  given  in  evi- 
dence, ib, 

offenders  apprehended  to  be  sent  to  place 
where  offence  committed,  ib. 

if  not  sent  within  two  months  after  com- 
mittal, may  apply  to  be  discharged,  ib. 

persons  apprehended,  if  not  indicted 
TV  ithin  six  months,  or  if  not  convicted, 
may  be  sent  back,  829 

providing  for  expense  of  removal  of 
offenders  to  United  Kingdom,  ib. 

proof  of  signature  of  person  issuing  original 
warrant,  ib 

warrant  not  to  be  endorsed,  except  in 
treason  and  felony,  &c.,  ib. 

the  Stat.  6  &  7  Vict.  c.  94,  ib. 

the  power  acquired  by  her  Majesty  in 
countries  out  of  her  dominions  shall  be 
held  on  same  terms  as  her  Majesty's 
authority  in  crown  colonies,  ib. 

acts  done  in  pursuance  of  such  power  to 
be  of  same  effect  as  if  done  under  local 
laws,  830 

courts  authorized  to  procure  evidence  of 
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such  power  by  application  to  secretary 
of  state,  830 

power  to  send  persons  charged  with  crimes 
for  trial  to  a  British  colony,  ib. 

before  any  such  person  shall  be  sent  to  any 
colony  for  trial  he  may  tender  material 
evidence  that  he  would  be  unable  to 
produce  on  trial,  and  which  shall  be 
taken  down  and  transmitted,  ib. 

in  case  laws  of  place  in  which  act  was  com- 
mitted vary  from  those  of  colony,  court 
may  give  effect  to  them,  831 

nothing  herein  to  alter  law  respecting 
crimes  committed  out  of  her  Majesty's 
dominions,  ib. 

power  to  send  convicts  for  execution  or 
imprisonment  to  a  British  colony,  ib. 

limitations  of  actions,  &c.,  ib. 

repeal  of  sect.  4  of  6  Geo.  IV.,  c.  33,  and  of 
6  &  7  Will.  IV.  c.  78,  832 

COMBINATION.    See  Conskbaoy 

COMBIKATION    Or    WORKMEN.      See 
Servants,  Vol.  V. 

COMMISSION  OF  JUDGES.    See  Assizes 

COMMISSION    OF    THE    PEACE.      See 

JCSTIOES,  Vol.  III. 

COMMISSIONERS 

Commissioners  Clauses  Act  1847,  832 

I.  Construction  of  Act 
construction  of  the  Act,  833 
interpretation  clauses,  ib. 
commissioner  may  be  a  justice  of  the  peace 

834 
declaration  to  be  made  by  commissioner, 

ib. 
false  declaration  and  misdemeanour,  ib. 

II.  Election  and  Rotation  of  Gommissioners 
overseers,  rate  collectors,  &c.,  may  be  sum- 
moned to  attend  election,  834 

rates  and  other  documents  to  be  produced, 

ib. 
mode  of  voting  at  elections,  ib. 
voting  papers  to  be  open  to  inspection 

after  election,  835 
payment  of  expenses  of  presiding  officer, 

ib. 

III.  Meetings,  Proceedings,  and  Liabilities 
committee  books,  how  made  evidence,  835 
to  be  open  to  inspection,  836 

IV.  Legal  Proceedings 
how  indictments  to  be  preferred,  836 

V.  Appointment  and  Accountability  of  Officers 
appointment  of  treasurer,  836 
clerk,  collector,  and  other  officers,  ib. 
collectors  to  pay  over  monies  to  treasurer 

within  seven  days,  ib. 

officers  to  account,  ib. 

summary  proceedings  against  parties  fail- 
ing to  account,  837 
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V.  Appointment  of  Officers — continued 
commitment  of  officers  for  refusing  to 

make  out  account,  837 
or  deliver  up  documents,  ib. 
warrant  wlien  officer  about  to  abscond,  ih. 
sureties  not  discharged,  ib. 

VI.  Accounts 
accounts  to  be  kept,  838 
to  be  open  to  inspection,  ib. 
to  be  balanced  annually,  ib. 
statement  to  be  prepared,  ib. 
copies  of  statement  to   be  furnished   to 

creditors  and  rate-payers,  ib. 
accounts  to  be  examined  and  settled  at 

the  annual  meeting  of  commissioners,  ib. 
auditors  to  be  appointed,  ib. 
qualification  of  auditors,  839 
duties  of  auditors,  ib. 
their  power  of  appeal  against  accounts,  ib. 
appeal  to  quarter  sessions,  ii. 
costs  of  appeal,  ib. 
abstract  of  annual  account  to  be  prepared, 

ib. 
and  to  be  deposited  with  the  clerk  of  the 

peace,  ib. 
to  be  open  to  inspection,  ih. 

VII.  Bye-Laws 
power  to  make  bye-laws,  840 
fines  for  breach  of,  ib. 
mitigation  of  penalties,  ib. 

VIII.  Notices  and  Orders 
mode  of  service  of  notices   on  commis- 
sioners, 840 

notices  by  advertisement,  ib. 
authentication  of  notices  and  orders  of 

commissioners,  ib. 
tender  of  amends  for  irregularity,   &c., 

841 

IX.  Damages  and  Penalties,  S(C. 
the  Railways  Clauses  Act  1845  incorpo- 
rated, 841 

one  justice  to  act  for  two  justices,  ii. 
penalties  for  offences  within  metropolitan 

police  district  to  be  paid  to  receiver,  ib. 
perjury  upon  examinations  taken  under 

the  statute,  ib. 
rights  of  crown  saved,  ib. 

X.  Access  to  SpeciaX  Act 
commissioners  to  keep  copy  of  Act  at  chief 

office,  842 
copy  to  be  deposited  with  the  clerk  of  the 

peace,  ib. 
to  be  open  to  inspection,  ib. 
penalty  on  failing  to  deposit  or  keep  such 

copies,  ib. 
form  of  conviction,  ib. 

COMMISSIONERS  OF  BANKRUPTS.  See 
Bankbttpt 

COMMISSIONERS    OF    SEWERS.      See 
Sewebs,  Vol.  V. 


COMMISSIONEES  OF  TAXES.  See  Taxes, 
Vol.  V. 

COMMITMENT  FOR  SAFE  CUSTODY 

I.  For  what,  and  wJw  mmj  be  Committed 

for  what  offences,  843 

as  to  indictable  oflfences,  ib. 

when  to  be  discharged,  ib. 

when  to  be  committed,  ib. 

persons  guilty  of  contempt,  844 

persons  refusing  to  enter  into  recognizance, 
&c.,  ib. 

vagrants,  ib. 

surety  of  the  peace,  ib. 

re-examination,  ib. 

as  to  summary  convictions,  ib. 

committal  till  day  of  adjournment  of 
hearing,  ib. 

in  case  of  variances  between  information 
or  warrant  and  evidence,  ib. 

when  defendant  does  not  appear  at  hear- 
ing, and  is  apprehended  by  warrant,  845 

during  adjournment  of  hearing,  ib. 

general  power  to  adjourn  and  commit, 
846 

upon  issuing  warrant  of  distress  until  re- 
turn, ib. 

liability  of  magistrate  for  wrongful  com- 
mitment, ib. 

no  action  unless  conviction,  &c.,  quashed, 
ib. 

II.  Who  may  Commit 
in  general,  847 

III.  To  what  Prison,  and  Time,  iL-c,  of  Im- 
prisonment 

to  gaol  of  county,  847 

to  house  of  correction,  ib. 

must  be  in  England,  ib. 

where  offence  in  a  different  county,  ib. 

backing  warrants,  848 

justices  of  a  liberty,  &o.,  contributing  to 
house  of  correction  of  county,  &c.,  may 
commit  offenders  to  that  house  of  cor- 
rection, &c.,  ib. 

justices  of  a  town,  &c.,  having  exclu- 
sive jurisdiction  for  trial  of  offences  may 
commit  for  capital  felonies  to  county 
gaol,  ib. 

justices  of  boroughs  and  franchises  not 
having  power  to  try  felonies,  may  com- 
mit for  trial  at  county  sessions,  ib. 

justices  of  boroughs,  &c.,  having  jurisdic- 
tion at  sessions  over  certain  felonies, 
may  commit  to  county  gaol  persons 
charged  with  a  felony,  the  trial  of 
which  may  legally  take  place  at  quarter 
sessions,  but  to  which  jurisdiction  of 
the  borough  justices  does  not  extend, 
849 

but  in  places  having  a  recorder  and  a  fit 
prison,  magistrates  shall  commit  to 
such,  ib. 

and  quarter  sessions  of  such  places  shaU 
have  authority  to  punish  offenders,  ib. 
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III.  To  what  Prison,  d-c. — continued 
county  justices  may  contract  -with  council 

of  boroughs  for  committal  of  prisonera 

to  borough  gaol,  350 
borough  justices  may  commit  to  borough 

gaols  for  the  assizes,  ib. 
but  not  those  charged  with  murder,  850 
in  certain  counties  of  cities  and  towns 

committal  may  be  to  assizes  held  for 

adjoining  county,  ib. 
in  liberties  and  franchises,  ib. 
to  house  of  correction  near  assize  towns, 

ib. 
under  Jerris'  Act,  ib. 
time  of  imprisonment,  851 

IV.  How  Commitment  to  be  Framed 

need  be  in  writing  under  seal,  when,  861 

when  by  parol,  ib. 

direction  of,  ib. 

name  and  authority  of  magistrate,  852 

in  Queen's  name,  ib. 

name  of  defendant,  ib. 

oath,  ib. 

the  offence,  ib. 

conclusion,  853 

consequences  of  defect  in  conclusion,  854 

may  be  a  fresh  valid  detainer  after  a  bad 

commitment,  ib. 
seal,  ib. 
date  and  place  of  making,  ib. 

V.  Charges  of  the  Commitment 

charges  to  be  paid  by  offender  if  able, 

855 
if  not  able,  to  be  paid  out  of  the  county 

rates,  ib.   . 
except  in  Middlesex,  ib. 
under  Jervis'  Act,  856 
rate  of  charge  per  mile,  ib. 
vagrants,  857 
deserter,  ib. 

VI.  Duty  of  Gaoler  as  to  receifing,  li-c,  the 
Prisoner 

gaoler  to  receive  a  prisoner,  857 
receipt  to  be  given,  ib. 

VII.  Prisoner's  right  to  a  Copy  of  Commit- 
ment, 857 

VIII.  Discharge  of  Prisoner 
discharge  of  prisoner,  858 

discharge  of  witness  committed  for  refus- 
ing to  enter  into  recognizances,  ib. 

IX.  Forms,  as  to 

form  of  warrant  of  commitment  for  safe 

custody,  858 
commitment  of  a  person  indicted,  859 
warrant  to  detain  a  person  indicted  who 

is  already  in  custody  on  another  charge, 

ib. 
warrant  of  remand,  ib. 
warrant  to  convey  the  accused  before  a 

justice  of   the    county    in  which    the 

offence  was  committed,  860 
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IX.  Forms,  as  to — continued 

commitment  for  safe  custody  during  the 
adjournment  of  a  hearing  of  an  offence 
punishable  summarily,  860 

order  on  overseers  (if  in  Middlesex),  or 
treasurer  of  the  county  (if  in  any  other 
county),  to  reimburse  expenses  of  con- 
veying a  prisoner  to  gaol  by  statute  27 
Geo.  II.,  c.  3,  St.  1,  861 

warrant  of  distress  for  expenses  when  a 
person  is  committed  to  gaol,  ib. 

COMMITMENT  IN  EXECUTION 

I.  For  what,   and  who  may  be  Convmitled 

commitment  in  the  first  instance,  862 

in  default  of  distress  or  payment,  ib. 

commitment  for  disobeying  order,  ib. 

copy  of  minute  of  order  to  be  shown  before 
committal,  ib. 

commitment  for  costs,  ib. 

to  enforce  payment  of  penalties,  ib. 

where  distress  would  be  ruinous,  863 

pending  execution  of  warrant  of  distress, 

-'  ib. 

on  return  if  no  sufficient  distress,  864 

where  statute  authorizes  distress,  and  pro- 
vides no  remedy  in  default,  ib. 

where  statute  authorizes  no  mode  of  rais- 
ing penalty,  &o.,  865 

commitment  in  first  instance  for  non- 
payment of  a  penalty,  ib. 

Small  Penalties  Act,  1865,  ib. 

where  only  punishment  is  imprisonment, 
866 

costs  now  levied  in  such  case,  ib. 

for  what  and  who  may  be  committed,  ib. 

commitment  of  prosecutor  for  costs  on 
dismissal  of  complaint,  ib. 

after  appeal  and  conviction  affirmed,  ib. 

costs  of  appeal,  867 

no  action  against  justice  for  a  commitment 
founded  on  a  conviction  confirmed  on 
appeal,  ib. 

distress  and  commitment  not  to  be  in- 
flicted for  one  offence,  ib. 

imprisonment  for  second  offence  pending 
imprisonment  for  prior  offence,  ib. 

commitment  of  witness  for  refusing  to  give 
evidence  on  preliminary  hearing  of  a 
charge  of  an  indictable  offence,  ib. 

for  refusing  to  enter  into  recognizances  on 
the  like  case,  868 

for  refusing  to  give  evidence  on  hearing  of 
a  charge  punishable  summarily,  ib. 

II.    Who  may  Commit,  and  to  what  Prison 
in  general,  869 
when  one  justice,  ib. 
protection  against  defects  in  convistiou, 

ib. 
to  house  of  correction,  ib. 
how  persons  convicted  of  offences  for  which 

they  are  liable  to  death,  &c.,  shall  be 

disposed  of,  ib. 
to  what  gaol,  ib. 
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III.  Hoio  Commitment  to  be  framed  and  con- 
sttiied,  (Jc. 

must  be  in  writing,  &c.,  870 

form  of  commitment,  ib. 

statement  of  offence,  ib. 

of  jurisdiction,  ib. 

construed  strictly,  871 

must  not  be  in  alternative,  ih. 

sbould  be  an  offence  within  the  statute,  ib. 

but  not  always  sufficient  to  follow  words  of 
statute,  ib. 

need  not  name  the  statute,  ib. 

must  show  complaint  was  on  oath  if 
statute  require  such  oath,  ib,_ 

must  show  before  whom  conviction  was, 
and  that  the  justice  had  jurisdiction,  ib. 

instances  of  bad  commitment  for  not  show- 
ing jurisdiction,  872 

must  show  there  was  a  conviction,  874 

should  correspond  with  conviction,  875 

need  not  state  the  conviction  in  form,  ib. 

need  not  state  evidence  or  witnesses,  &c., 
876 

statement  of  want  of  distress,  ib. 

statement  of  time  and  manner  of  impri- 
sonment, a. 

hard  labour,  ib. 

whipping,  ib. 

statementof  and  condition  of  discharge,877 

must  be  distinctly  expressed,  ib. 

amount  of  penalty  and  costs,  878 

must  state  term  of  imprisonment  with 
certainty,  ib. 

signing  warrant  in  blank,  879 

for  two  sums,  ib. 

where  several  offenders,  ib. 

to  whom  penalty,  &c.,  to  be  paid,  880 

date  of,  ib. 

bad  in  part,  bad  in  whole,  ib. 

amendment  of,  ib. 

unsealed  wan-ant,  881 

defects,  when  cured,  ib. 

defect  in  warrant,  when  aided,  ib. 

consequences  of  defect,  ib. 

IV.  Execution,  Expenses,  and  Copy  of  Com- 
mitment, 882 

V.  Discharge  of  Prisoner 
discharge  of  party  after  commitment,  882 
payment  of  penalty,  &c.,  ib. 
how  long  warrant  in  force,  883 
habeas  corpus,  ib. 

VI.  Forms 
commitment  of  witness  for  refusing  to  bo 

sworn  or  give  evidence  on  hearing  of 
charge  of  indictable  offence,  883 

same  for  refusing  to  enter  into  recogni- 
zances in  alike  case,  884 

subsequent  order  to  discharge  witness,  ib. 

commitment  of  witness  for  refusing  to  be 
sworn  or  give  evidence  in  cases  punish- 
able summarily,  ib. 

commitment  for  want  of  distress,  885 
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VI.  Forms — continiied  • 

commitment  upon  a  conviction  for  a 
penalty  in  the  first  instance,  885 

commitment  on  an  order  in  the  first  in- 
stance, 886 

commitment  on  a  conviction  where  the 
punishment  is  by  imprisonment,  ib. 

commitment  on  an  order  where  the  dis- 
obeying it  is  punishable  by  imprison- 
ment, ib. 

commitment  of  prosecutor  for  want  of  dis- 
tress for  costs  upon  an  order  for  dis- 
missal of  an  information,  &c.,  887 

gaoler's  receipt  for  prisoner,  888 

order  on  county  treasurer  for  constable's 
expenses,  ib. 

COMMONS 

I.  Exchange  of  Lands  in  Common  Fields 
at  common  law,  889 
the  4  &  5  Will.  IV.,  c.  30,  ib. 
draft  of  intended  exchange  to  be  deposited 

with  clerk  of  peace,  889 

a  notice  inserted  in  some  newspaper  circu- 
lating in  the  county,  ib. 

proviso  as  to  certain  corporations,  ib. 

persons  having  objections  to  deposit  them 
with  clerk  of  the  peace  within  a  certain 
time,  ib. 

fees  to  be  taken  by  clerks  of  peace,  ib. 

clerk  of  peace  to  cause  draft  .deed,  &c., 
to  be  laid  before  a  judge  of  assize,  who 
shall  appoint  a  barrister  to  consider 
same,  890 

II.  Inclosure  of  Commons 
formerly  regulated  by  local  statutes,  890 
the  41  Geo.  III.,  c.  109,  ih. 
no  pel-son  to  act  as  a  commissioner,  ex- 
cept, &c.,  ib. 

oaths  and  appointment  of  new  commis- 
sioners to  be  inroUed  rath  award,  ih. 

a  copy  admitted  as  evidence,  ib. 

commissioners  declining  to  act  to  give 
notice  of  such  intention  to  the  other 
commissioners,  891 

and  none  to  purchase  lands  within  any 
parish  in  which  inclosures  are  to  be 
made  for  a  limited  time,  ib. 

commissioners  and  umpire  to  take  oath, 
ib. 

form  of  oath,  ih. 

declaration  by  commissioners  and  assistant 
commissioners,  ih. 

by  valuer,  892 

commissioners  to  inquire  into  boundaries 
of  parishes,  and  if  not  sufficiently  ascer- 
tained, fix  them,  giving  notice  of  their 
intention  so  to  do,  ih. 

boundaries  fixed  by  oommissionei-s,  893 

commissioners  to  cause  a  description  of 
boundaries  to  be  delivered  to  church- 
wardens, &c.,  and  lords  of  manors,  &c., 
893 

appeal,  894 
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II.  Jncloswe  of  Commons — continued 

decision  at  sessions  final,  894 

power  to  set  out  boundary  of  parish,  895 

appeal  on  questions  of  boundary,  ib. 

costs  of  appeal,  ib. 

power  to  set  out  boundaries  extended,  ib. 

new  boundaries  of  parishes  may  be  set 
out,  896 

commissioners,  before  making  allotments, 
to  appoint  public  carriage  roads,  and 
prepare  map  thereof,  to  be  deposited 
with  their  clerk,  897 

and  give  notice  thereof,  ib. 

and  appoint  a  meeting,  ib, 

at  which,  if  any  person  shall  object,  com- 
missioners, with  a  justice  of  the  division, 
shall  determine  the  matter,  ib. 

old  road  not  to  be  stopped  up  without 
order  of  two  justices,  ib. 

which  shall  be  subject  to  appeal  to  quarter 
sessions,  ib. 

stopping  up  ways  and  setting  out  new,  ib. 

notices  of  stopping  up,  899 

mandamns  to  set  out  way,  &o.,  ib. 

way,  how  to  be  formed,  ib. 

who  to  repair,  ib. 

commissioners'  authority  to  direct  repairs 
of  ways,  a. 

the  carriage  roads  to  be  fenced  on  both 
sides  by  such  land-owners  as  commis- 
sioners shall  direct,  900 

no  person  shall  erect  a  gate  across  a  road, 
or  plant  trees  on  sides,  at  less  than  fifty 
yards,  ib. 

commissioners  to  appoint  surveyors,  ib. 

and  if  with  salary,  such  salary  and  ex- 
pense of  making  the  road,  over  and 
above  the  statute  duty,  to  be  raised  as 
other  expenses,  and  paid  on  or  before 
execution  of  award,  ib. 

surveyors  to  be  subject  to  control  of  jus- 
tices, and  to  account  to  them  for  monies 
received,  901 

justices  may  levy  rates,  ib. 

surveyors  neglecting  to  complete  roads  in 
a  limited  time,  to  forfeit  £20,  and  in- 
habitants not  to  be  chargeable  to  them 
(except  statute  duty)  till  declared  to 
be  completed  at  a  special  sessions,  ib. 

persons  destroying  or  damaging  fence, 
&c.,  shall  forfeit  £5,  and  proprietor  of 
lands,  &c.,  may  give  evidence,  ib. 

roads  to  be  repaired  by  parish  after  cer- 
tificate of  justices,  902 

fencing  and  making  roads  dispensed  with 
in  certain  cases,  ib. 

allotment  for  repair  of  roads,  ib. 

allotments  for  public  purposes,  ib. 

allotments  to  churchwardens  and  overseers, 
ib. 

allotments  for  labouring  poor,  903 

allotments,  how  to  be  let,  904 

recovery  of  gardens  on  non-payment  of 
rent,  ib., 

voir  I. 
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II.  Incloawe  of  Commons — continued 

recovery  of  possession  from  tenant  holding 
over,  905 

application  of  rents,  ib. 

protection  of  village  greens  and  allot- 
ments, ib. 

depositing  documents  with  clerk  of  the 
peace,  906 

commissioners  shall  draw  up  an  award 
containing  sundry  particulars, '  which 
shall  be  read  and  executed  at  meeting 
of  proprietors,  and  proclaimed  the  next 
Sunday  in  parish  church,  and  then  con- 
sidered as  complete,  ib. 

award  to  be  inroUed  in  a  court  of  record 
at  Westminster,  or  with  clerk  of  peace 
of  county,  and  may  be  inspected,  and 
copies  obtained  for  a  certain  sum,  ib. 

award  and  copies  to  be  legal  evidence, 
and  award  to  bo  binding  on  all  parties 
interested,  ib. 

commissioners  may  form  maps  of  grounds, 
which  shall  be  annexed  to  award,  and 
deemed  part  thereof,  907 

awards  already  made  but  not  inrolled, 
shall,  from  the  execution  thereof,  be  as 
valid  as  if  im-oUed  within  the  time 
limited  by  Act,  ib. 

proprietors  of  lands  may  cause  awards  to 
be  inrolled,  ib. 

copy  of  award  so  inrolled  and  signed  by 
proper  officer  to  be  delivered  to  any 
person  requiring  same,  908 

as  to  practice  requiring  acknowledgment 
of  deeds,  ib. 

as  to  the  possession  of  awards  when  de- 
posited, ib. 

proprietors  may  require  awards  to  be  de- 
posited in  church  or  with  lord  of  manor, 
ib. 

schedule  of  land  proposed  to  be  inclosed 
to  be  deposited  with  clerk  of  parish  and 
clerk  of  peace,  ib. 

a  notice  thereof  to  be  affixed  on  church 
door,  ib. 

and  published  in  some  newspaper  circu- 
lating in  county,  909 

persons  having  objections  to  such  inclosure 
to  deposit  them  with  clerk  of  peace 
within  six  months,  ib. 

to  be  open  to  inspection,  ib. 

clerk  of  peace  to  lay  schedule,  &c.,  before 
justices  at  quarter  sessions,  ib. 

who  shall  hear  and  determine  upon  such 
objections,  ih. 

theS  &  4  Vict.,  c.  3],iJ. 

award  conclusive  evidence  that  provisions 
of  Act  complied  with,  &c.,  ib. 

parties  taking  possession  of  theirallotments 
deemed  to  waive  all  right  of  appeal,  ib. 

copies  of  award  to  be  made  and  deposited, 
910 

deposit  of  orders  of  exchange  and  parti, 
tion  in  certain  cases,  ib. 

QCOQQ 
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II,  Indosure  of  Com/mom— continued 

application  for  compensation  for  common 

rights,  910 
fee  to  clerk  of  the  peace  upon  deposit  of 
copy  of  inclosure  award,  911 

appeal,  ib. 

warrant  not  to  he  quashed  for  want  of 
form,  »5. 

rated  persons  not  to  be  disqualified  from 
giving  evidence,  ib. 

major  part  of  proprietors  may  agree  for 
payment  of  a  gross  sum  to  commis- 
sioners, &e.,  912 

four-fifths  of  proprietors,  &c.,  may  agree 
to  adopt  any  previous  plan,  &c.,  ih. 

four-fifths  in  number  may  agree  upon  rules 
for  guidance  of  commissioners  or  um- 
pire, ih. 

such  several  agreements  may  be  appealed 
against  to  quarter  sessions,  ib. 

notice  of  appeal,  &c.,  ib. 

appeal  allowed  when  parties  are  dissatisfied 
with  decision  of  the  commissioners,  ib. 

appeal  to  quarter  sessions,  ib. 

meaning  of  certain  words  in  this  Act,  914 

power  to  alter  roads  and  ways,  ib. 

appeal  to  quarter  sessions  against  altera- 
tion or  diversion  of  roads,  915 

trial  of  appeal,  ib. 

commissioners  shall  keep  an  account  of  all 
monies  received  and  disbursed,  which 
may  be  inspected  at  their  clerk's  office 
gratis,  916 

commissioners'  accounts,  ib. 

penalty  for  not  keeping  such  account,  or 
for  refusing  inspection,  917 

recovery  and  application  of  penalties,  ib. 

two  justices  may  take  affidavits  of  notices 
required  having  been  given,  &c.,  in 
forms  in  schedule,  without  stamps,  918 

persons  forswearing  themselves  to  be 
deemed  guilty  of  perjury,  ib. 

powers  hereof,  how  far  binding,  ib. 

the  3  &  4  Wm.  IV.,  c.  35,  911,  918 

mode  of  proceeding  for  recovery  of  rates 
or  assessments  in  arrear  where  no 
remedy  already  given,  918 

limiting  the  recovery  to  six  years  from 
period  of  rate  becoming  due,  919 

form  of  warrant  of  distress,  ib. 

commissioners  to  account,  920 

awards,  ib. 

provisions    of  recited  Acts,    where    not 
altered  or  repealed,  extended  to  this 
Act,  ib. 
8  &  9  Vict.  c.  118,  921 

election  of  field  reeves,  ib. 

provision  for  rateable  increase  or  diminu- 
tion of  rights,  ib. 

expenses  of  exchange,  922 

penalties  and  forfeitures,  how  recoverable, 

ib. 
limitation  of  actions,  ib. 
certiorari  taken  away,  923 


COMMONS— continued 
II.  Inclosure  of  Commons — continued 

interpretation  clause,  923 

rating  officer  to  be  appointed  in  respect  of 
the  expenses  of  repairing  private  and 
common  ponds  and  ditches,  ib. 

justices  to  grant  certificates  of  election  of 
rating  officer,  924 

trespassers,  how  to  be  proceeded  against, 
ib. 

persons  exercising  rights  of  ownership 
after  rights  extinguished  punishable 
summarily,  ib. 

obtaining  possession  of  encroachments, 
925 

penalty  for  having  stock  on  regulated 
pastures,  ib. 

rights  to  mines  or  minerals  to  be  pro- 
vided for  in  provisional  order  by  in- 
closure commissioners,  926 

assessment  of  damages  to  surface  by  exer- 
cise of  mineral  rights,  ib. 

payment  of  damages,  ib. 

damages,  how  recoverable,  ib. 

annual  value  of  allotments  to  be  stated  in 
award,  927 

Forms 

affidavit  of  notices,  927 

affidavit  of  consent,  ib. 

affidavit  of  allegations  of  the  bill,  ib. 

affidavit  of  admeasurement,  928 

distress  warrant  for  rates,  ib. 

form  of  summons  under  8  &  9  Vict.  c.  118, 

ib. 
form  of  order  under  8  &  9  Vict.,  c.  118, 

ib. 
notice  of  valuer's  intention  to  apply  to 

j  ustices  to  recover  possession  where  there 

are  buildings,  fences,  or  erections  under 

15&16  Yict.  C.79,  929 
notice  of  similar  appUcatiou  where  there 

are  no  buildings,  fences,  &c.,  ib. 
complaint  before  justices  under  15  &  16 

Vict.  e.  79,  ib. 
warrant  to  peace  officers  to  take  and  give 

possession  under  15  &  16  "Vict.  c.  79,  ib. 

III.  Putting  Stoned  or  Infected  Horses,  and 

Sheep,  <bc.,  on  Commons 
putting  stoned  horses  on,  prohibited,  930 
stoned  horses  breaking  out  of  an  inclosure, 

ib. 
seizing  horses  under  size,  ib, 
driving  the  common,  ib. 
defective  mares,  ib. 
penalties,  ib. 

putting  scabbed  horses  on  commons,  ib. 
turning  out  scabbed  sheep  on,  ib. 
sheep  and  lambs  three  months  old  to  he 

marked,  931 
persons  having  a  right  of  common,  &o., 

may  complain  to  a  justice,  and  have 

suspected  sheep  examined,  ib. 
if  not  found  defective,  to  be  returned  to 

place  from  which  taken,  ib. 
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III.  Putting  Stoned  Horses,  &c.— continued 

if  found  defeofcive,  to  be  marked,  and 
delivered,  on  demand,  to  owner,  932 

persons  destroying  marks,  and  owners  not 
renewing  them,  ih. 

sheep  not  demanded  in  five  days  after 
marking  may  be  sold,  933 

penalties,  how  to  be  recovered  and  applied, 
ih, 

form  of  conviction  and  adjudication,  ib. 

appeal,  934 

distress  not  deemed  unlawful  for  want  of 
form,  ib. 

nor  proceeding  to  be  removed  by  cer- 
tiorari, ib. 

COMMON  PKAYBB.  See  Chtjkoh— Church- 

WABDBNS 

who  to  provide  common  prayer  book  in 
parish,  934 

performing  of  church  service,  ib. 

resident  incumbent  to  read  the  common 
prayer  once  a  month,  though  he  keep  a 
curate,  ib. 

public  worship  in  the  navy,  935 

qualifications  of  lecturer,  ib, 

impugners  of  book  of  common  prayer,  ih, 

ministers  derogating  from  book  of  com- 
mon prayer,  ib. 

any  person  depraving  book  of  common 
prayer,  ih, 

COMMUTATION  OF  TITHES.  See  Tithes, 
Yol.  V. 

COMPANIES 

Companies  Clauses  Act,  1845,  936 
Companies  Clauses  Act,  1862,  ih. 
Railways  Clauses  Act.    See  Railways 
Lands  Clauses  Act.   See  Lands  Clauses 

I.  Construction  of  Acts,  936 
incorporation  in  future  Acts,  937 
insurance  company  included  within  Act, 

ib. 

II.  Accountability/  of  Officers 
security  to  be  taken,  938 
officers  to  account  on  demand,  ih. 
Bummaiy  remedy  on  failing  to  account,  ih. 
officers  refusing  to  deliver  up  documents, 

ih. 
commitment  to  prison  in  such  case,  ib. 
officer  about  to  abscond,  939 
warrant  in  first  instance,  ih. 
sureties  not  discharged,  ib. 

III.  Accov/nts 

accounts  to  be  kept,  939 

books  to  be  balanced,  ih. 

inspection  of  accounts  by  shareholders,  ih. 

balance  sheet  to  be  produced  at  meeting, 
ih. 

bookkeeper  to  allow  inspection  at  ap- 
pointed times,  ib. 

penalty  for  refusal,  940 


COMPANIES— comiinMsci 

IV.  Bye-Laws 

power  to  make  bye-laws  for  officers,  940 
fines  for  breach  of  bye-laws,  ib. 
mitigation  of  penalties,  ib, 
evidence,  ih. 

V.  Recovery  of  Damages  and  Penalties 
recovery  of  damages  and  expenses  gene- 
rally before  justices,  940 

distress  against  goods  of  treasurer,  ib. 

procedure  before  justices  in  questions  of 
compensation  or  damages,  941 

publication  by  company  of  penalties  re- 
covered for  ofiences  against  Act,  ih. 

or  against  bye-laws,  ih. 

penalty  for  defacing  boards  used  to  publish 
bye-law,  ib. 

or  recovery  of  penalties,  ib, 

procedure  to  recover  penalties,  ib, 

procedure  to  enforce  penalties,  492 

want  of  form,  ih. 

application  of  penalties,  ih. 

limitation  of  time  for  complaint,  ib. 

damages  as  weU  as  penalty  recoverable,  ib. 

contumacious  witnesses,  943 

power  of  arre.st  of  transient  oflfenders,  *. 

certiorari  taken  away,  ib. 

VI.  Appeal 

appeal  to  quarter  sessions,  943 

VII.  Access  to  Special  Act 
forms  of  conviction,  ib. 

VIII.  Constitution   and    Incorporation    of 
Companies  and  Associations 

mode  of  forming  company,  944 
power  to  change  name,  945 
company    to    forward    copies  of    memo- 
randum and  articles  of  association,  ib. 
penalty  in  default,  ih. 

IX.  Distribution  of  Capital  amd  Liability  of 
Members  of  Companies  and  Associations 

definition  of  member,  945 
register  of  members  to  be  kept,  ih. 
penalty  in  default,  ib. 
annual  list  of  members  to  be  made  by 
company  having  capital  divided    into 


copy  to  be  sent  to  registrar,  ib. 

penalty  in  default,  ib. 

register  of  members  to  be  open  to  inspec- 
tion, ib. 

penalty  in  default,  ib. 

notice  of  increase  of  capital  and  of  mem- 
bers to  be  given  to  registrar,  947 

penalty  in  default,  ih. 

X.    Management    and    Administration    of 
Companies  and  Associations 

(1.)  Provisions  for  Protection  of  Oreditm's 
every  company  to  have  a  registered  office, 

947 
penalty  in  default,  ib. 
company  to  paint  or  publish  its  name,  ib. 
penalty  for  non-pubHcation  of  name,  ib. 
0  0  0  c  0  2 
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X.  Management  of  Companies,  t&c. — continued 
register  of  mgrtgages  to  he  kept,  948 
penalty  in  default,  ib. 

certain  companies   to  publish  statement 

marked  in  form  in  schedule,  ib. 
penalty  in  default,  ib. 
register  of  directors  to  be  kept,  ib. 
copy  to  be  sent  to  registrar,  ib. 
charges  to  be  notified  to  registrar,  ib. 
penalty  in  default,  ib. 

(2.)  Provisions  for  Protection  of  Members 
definition  of  special  resolution,  949 
copy  of  any  special  resolution  to  be  sent  to 

registrar,  ib. 
penalty  in  default  after  fifteen  days,  ib. 
examination  of  affairs  by  inspectors,  ib. 
ofSoers  of  company  to  produce  books  to 

inspectors,  950 
penalty  in  default,  ib. 
inspectors  may  be  appointed  by  company, 

ib. 

(3.)  Notices 
mode  of  service  of  notices  upon  company, 

950 
authentication  of  notices  by  company,  ib. 

(4.)  Legal  Proceedings 
mode  of  recovery  of  penalties,  950 
application  of  penalties,  951 
evidence  of  proceedings  at  meetings  of 

the  company  and  of  directors,  ib. 
jurisdiction  of  vice  warden  of  stannaries,tJ. 

XI.  Winding  wp  of  Companies  cmd  Associa- 
tions 

winding  up  by  the  court,  952 

definition  of  "  court,"  ib. 

appointment  of  official  liquidators,  ib. 

dissolution  of  company,  953 

registrar  to  make  minute  of  dissolution  of 

company,  ib. 
official  liquidator  to  report  the  making  of 

the  order  for  winding  up  the  company 

to  the  registrar,  ib. 
penalty  in  default,  ib. 
voluntary  winding  up  of  company,  ib. 
circumstances  under  which  company  may 

be  wound  up  voluntarily,  ib. 
commencement  of  voluntary  winding  up, 

ib. 
consequences  of  voluntary  winding  up,  ib. 
liquidator  to  call  general  meeting  of  com- 
pany to  have  accounts  laid  before  them 

on  being  finally  wound  up,  954 
liquidators  to  make  return  to  the  registrar 

of  such  meeting  being  held,  ib. 
and  of  the  date  of  meeting,  ib. 
penalty  in  default,  ib. 
books  of  company  on  dissolution  to  be 

disposed  of  according  to  direction  of  the 

court,  ib. 
or  by  resolution  of  company,  ib. 
falsification  of  books    sj,    misdemeanour, 

955. 
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XI.  Winding  wp,  &c. — continued 
delinquent  directors  may  by  order  of  the 

court  be  prosecuted  by  liquidators,  955 
false  evidence  upon,  any  examination  to  be 
perjury,  ib. 

XII.  Application  of  Act  to  Companies  Reg- 
istered imder  the  Joint-Stoch  Companies 
Acts,  955 

XIII.  Companies  Authorized  to  Register 
regulations  as  to  registration  of  companies, 

956 
companies  capable  of  being  registered,  ib. 

XIV.  AppUcation  of  Act  to  Unregistered 
Com/pamies 

provision  as  to  winding  up  to  be  applied 
to  unregistered  companies,  957 

XV.  Repeal  of  Acts  and  Temporary  Pro- 
visions 

saving  clause  as  to  repeal,  958 
compulsory  registration  of  certain  com- 
panies, ib. 
penalty  on  not  registering,  ib. 
schedule  of  repealed  Acts,  959 


COMPENSATIOSr. 
Vol.  V. 


See  Costs — Kewaeds, 


COMPOUNDING.    SeeAwABD 

compounding  felony.     See  Felony,  Vol. 

II. 
compounding  misdemeanours.     See  Mis- 

DEMKANOUBS,  Vol.  III. 

compounding  informations.     See  InfoB- 
MATIONS,  Vol.  III. 

COMPROMISE.    See  Awakd 

CONPEDBKACY.    See  CoNSPiBAcr 

CONPESSION 

I.  Confessions  on  tlie  Trial  of  Defendant 
express  by  pleading  guilty,  961 
implied,  ib. 

II.  Confessions  at  Examinations  before  Magis- 

trates, orbefore  Coroners,  961 
oonfessions    at  examinations    before  jus- 
tices, 961 
as  to  proof  of  second  caution,  962 
presumption  that  statement  was  reduced 

into  writing,  ib. 
statement  on  oath,  ib. 
confessions  on  oath  before  coroners,  963 

III.  Confessions  on  other  occasions,  &c.  JEffect 
and  Proof  of,  in  general 

effect  of  confessions  in  general,  963 

confession  must  be  voluntary,  964 

when  made  on  examination  during  judicial 

proceedings,  ib. 
in  poor  law  inquiry,  ib. 
on  examination  of  banknipt,  ib. 
on  inquiry  under  Corrupt  Practices   at 

Elections  Act,  ib. 
before  justices,  965 
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III.  Oonfessionsi  &c. — continued 
to  constable  after  caution  from  magistrate, 

965 
while  in  custody,  ih.  » 

under  inducement  or  threat  by  person  in 

authority,  966 
what  an  inducement,  ib. 
what  a  threat,  ib. 
under  hope  of  becoming  queen's  evidence, 

968 
under  exhortation   to    speak   the  truth, 

969 
elicited  by  questions,  971 . 
confession  if  not  in  evidence  cannot  be 

used  in  reply,  973 
general  result  of  cases,  ib, 
acts  subsequent  to  an  extorted  confession, 

ib. 
declarations  accompanying  acts,  ib. 
whole  confession  must  be  taken  altogethei', 

ib. 
how  far  evidence  against  accomplices,  &c., 

974 
proof  of  confession,  975 

CONFIDENTIAL  COMMUNICATIONS, 
when  privileged  in  evidence.  See 
Evidence,  Vol.  II. 

CONIES.    See  Game,  Vol.  II. 

CONJURATION.    See  Witohceai-t,  Vol.  V. 

-CONSPlBAOY 

I.  What  amounts  to 
what  it  is,  975 

-by  the  common  law,  976 

by  statute,  ib. 

action  for,  977 

instances  of  conspiracy  against  indivi- 
duals, ib. 

conspiring  to  poach,  978 

to  prosecute  felons,  ib. 

to  condemn  a  play,  ib. 

to  fabricate  shares  in  a  company,  ib. 

to  cheat  creditors,  ib. 

of  bankers  to  publish  false  balance  sheets, 
ib. 

to  cheat  by  false  statements  of  profits 
of  trade,  ib. 

against  the  public,  979 

no  act  nee(\  be  done,  980 

how  many  must  be  concerned  in,  ib. 

husband  and  wife  guilty  of,  ib. 

II.  Prosecution  and   Indictment  for,    and 
Trial  of 

modes  of  proceeding  for,  980 
indictment  for,  981 
venue,  ib. 

as  to  setting  out  overt  acts,  ib. 
in  conspiracy  for  an  unlawful  purpose  the 
■    means  need  not  be  set  out,  i5. 
when  it  is  sufficient  to  employ  the  words 
of  the  statute,  982 


CONSPIRACY — continued 

II.  Prosecution,  &c. — continued 
allegation  of  conspiracy  to  be  direct  and 

positive,  983 
when  overt  act  amounts  to  a  felony  there 

need  not  necessarily  be  a  merger,  ib. 
overt  acts  should  be  stated,  when,  984 
joinder  of  counts,  ib. 
particulars  of  charge,  985 
jurisdiction  of  sessions  to  try,  ib. 
conditions  of  Vexatious  Indictments  Act, 

ib. 
course  to  adopt  if  conditions  not  compKed 

with,  ib. 
biU  presented  with  consent  of  court,  986 
costs  against  the  prosecutor  in    certain 

cases  after  acquittal,  ib. 
new  trial,  ib. 

III.  Evidence  of 

conspiracy  may  be  inferred,  987 

how  far  acts  of  one  defendant  evidence 
against  the  rest,  ib. 

distinction  between  declarations  accom- 
panying acts  and  those  subsequently 
made,  988 

where  one  of  defendants  acquitted,  990 

where  one  dies  between  indictment  and 
trial,  991 

competency  of  witnesses,  ib. 

wife  of  co-defendant,  ib. 

IV.  Punishment,  &c.,for 
in  general,  991    ' 
hard  labour,  when,  ib. 

in  conspiracy  to  murder,  ib. 
assaults  to  raise  wages,  i6. 
attorney  struck  off  roll  for,  ib. 
general  form  of  an  indictment  for,  992 

CONSTABLES 

offence  of,  in  apprehending  offenders  and 
in  executing  warrants.  See  Arkest  — 
■Wakeant,  Vol.  V. 

as  to  beadles  and  watchmen.  See  Light- 
ing AND   WATOHIlfa  OF  PaEISHES,   Vol. 

III.,  and  Aeeest 
evidence     of     being      constable.        See 
Evidence,  Vol.  II. 

I.  Origin  of  ConstaMes,   and  nature  of  the 

Office  in  general 

antiquity  and  origin  of  constables  in  gene- 
ral, 993 

borsholders,  ib. 

origin  of  hundreds,  ib. 

office  of  constable  is  ministerial  or  judicial, 
994 

II.  Sigh  Constables 
antiquity  of  office,  994 
the  office,  ib. 

appointment  at  sessions,  and  by  justices, 

of  high  constables,  995 
at  special  sessions,  ib. 
oatli  of  high  constable,  ib. 
deputy,  996 
fees,  &c.,  to,  on  riots,  &c.,  ib. 
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II.  JSiyh  Constables — continued 
accounting  at  sessions,  996 

duties  as  to  collecting  rates  abolished,  ih. 
relieved  from  attending  sessions,  i6. 
.presentments  abolished,  ib. 
office  of,  not  affected  by  Parish  or  County 
Constable  Acts,  ih, 

III.  Parish  Constables  at  Conmion  Lam,  aind 
under  the  Stat.  5  SS  Vict.  c.  109 

(1.)  Who  may  be  appointed  Parish  Constables, 
and  of  Deputy  Constables  and  Substitutes 
— Exenvptions  from  Office 

preliminary  observations  as  to  the  old  and 
new  office  of  parish  constable,  997 

must  be  an  inhabitant,  &e.,  ib. 

what  a  sufficient  inhabitancy,  &c.,  ib. 

tenants  in  ancient  demesne,  &c.,  998 

who  now  qualified  to  be  parish  constables, 
ib. 

exemptions  from  serving  as  constables, 
999 

persons  employed  by  the  post  office,  ib. 

licensed  victuallers,  beer-house  keepers, 
game-keepers,  traitors  and  felons,  dis- 
qualified, ib. 

formerly  the  Queen  might  exempt,  iJ>. 

women  exempt,  1000 

foreigners,  ib. 

gentlemen,  where  there  are  others  suffi- 
cient, ib. 

deputy  constables,  ib, 

substitutes  may  be  allowed,  ib. 

substitute  need  not  be  on  vestry  list, 
1001 

(2.)  How  Chosen  and  Sworn,  and  Compellable 
to  Act 

how  and  by  whom  to  be  chosen  at  com- 
mon law,  1001 

by  leet,  ih. 

by  justices,  ib. 

power  of  justices  to  nominate  and  swear 
is  by  common  law,  1002 

appointment  by  justices  under  local  Act  in 
case  of  vacancy,  ih. 

appointment  in  towns  corporate  by  charter 
justices,  ib. 

parish  constables  not  now  to  be  appointed 
in  courts  leet  or  torns,  ib. 

Act  not  to  apply  to  London  or  metro- 
politan police  district,  ih. 

or  to  boroughs  or  to  parishes  where  rates 
levied  under  3  &  4  Will  IV.,  c.  90,  for 
payment  of  constables,  or  under  any 
local  Act,  1003 

or  to  county  of  Chester,  ib, 

exempting  such  parts  of  parishes  as  lie 
within  boroughs  exemped  by  5  &.  6  Vict. 
0.  109,  ib, 

justices  to  hold  special  sessions  for  appoint- 
ing constables,  ih. 

recited  Act  to  extend  to  all  liberties 
having  a  commission,  ib. 

confirming  previous  appointments,  ib. 


CONSTABLES— (!0»«mMC^ 

III.  Pairisk  Constables,  iSic. — continued 

smaU  parishes  and  extra-paroohial  places 
may  be  annexed  to  any  adjoining 
parish,  1003 

justices  to  issue  precepts  to  overseers,  re- 
quiring lists  of  men  qualified  to  serve  as 
constables,  1004 

overseers  to  make  out  lists  of  persons  qua- 
lified to  serve,  ih. 

lists  to  be  fixed  on  church  doors,  ih. 

and  kept  by  overseers  for  inspection,  ib. 

penalty  on  overseers  for  neglecting 
returns,  or  making  false  returns,  ib, 

overseers  to  attend  special  sessions,  1005 

justices  to  choose  constables,  ih. 

list  of  constables  appointed  in  division  to 
be  published,  i5. 

and  parish  lists  to  be  affixed  to  church 
doors,  ih, 

provision  in  case  of  vacancy,  ih. 

in  case  of  discharge,  1006 

constables  to  be  sworn,  ih. 

at  common  law,  might  execute  office  before 
sworn,  a. 

mandamus  to  compel  the  swearing  a  con- 
stable, 1007 

quo  warranto,  ib. 

penalty  for  refusing  to  act,  or  to  find  a 
substitute,  ib. 

how  pimished  at  common  law,  ib. 

what  an  excessive  fine,  ib. 

indictment  for  refusal,  ib. 

(3.)  Paid  Constables  and  S'uperintendenU — 
l/ochvp  Souses 
a  vestry  may  resolve  to  have  paid  con- 
stables, 1008 
justices  to  appoint  paid  constables,  ih. 
in  parishes  where  paid  constables  are  ap- 
pointed, none  other  need  be,  ib. 
tenure  of  appointment,  ib. 
justices  to  fill  up  vacancies  of  paid  con- 
stables, ib. 
salary  to  be  paid  out  of  poor  rate,  ib. 
lock-up  houses  and  strong  rooms  to  be 

provided,  ib. 
superintendents  for  petty  sessional  divi- 
sions to  be  appointed,  1009 
constables  to  be  appointed  to  take  care  of 

lock-up  houses,  ib. 
superintendents    and    constables   having 
care  of  look-up  houses,  to  be  paid  out  of 
county  rate,  ib. 
power  of  dismissal  in  quarter  sessions,  ib. 
notice  of  appointment,  dismissal,  &c.,  to 

be  given,  ib. 
above  provisions  not  to  apply  to  London, 

ib. 
or  metropolitan  police  district,  ib. 
or  boroughs   within  Municipal  Corpora- 
tions Act,  ib. 
or  under  Lighting  and  Watching  Act,  ib. 
or  county  palatine  of  Chester,  ib. 
adjoining  counties  may  agree  to  provide 
joint  lock-up  houses,  1010 
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III.  Parish  Constables,  &c. — continued 

or  boroughs,  1010 

plan  to  be  approved  by  secretary  of  state, 
ib. 

justices  in  quarter  sessions  may  appoint  a 
committee  to  make  such  agreement,  i  5. 

power  to  councils  of  borougbs  to  do  the 
like,  ib. 

committees  to  form  one  joint  committee, 
ib. 

agreement  to  specify  situation  of  lock-up 
house,  1011 

and  the  salary  of  superintendent  con- 
stable, &c.,  ib. 

agreement  to  be  reported  to  sessions  or 
council,  ib. 

hoTv  to  be  carried  into  effect,  ib. 

power  to  detain  in  and  remand  to  lock- 
up houses,  ib. 

tenure  of  office  of  superintendent,  ib, 

powers  of  superintendent,  ib. 

interpretation  clause,  ib. 

(4.)  Jii/risdiction  and  Powers  of,  under  5  (J'  6 
Vict.  c.  109 — Exemptions  from  Toll 
power  of  constables,  1012 
horses,  &c.,  in  service  of  superintendent 
constables,  exempted  from  toll,  ib. 

(5.)  Pees  and  Allowances  imder  5  tfc  6  Vict. 

c.  109 
what,  1012 
how  paid,  ib. 
fees  to  constables  under  13  &  14  Vict. 

c.  20,  1014 

(6.)  Recovery  amd  Application  of  Penalties 
under  5  4-6  Vict.  c.  109 
recovery  of  penalties,  1015 
application  of  penalties,  1016 

(7.)  Interpretation  of  5  &  6  Vict.  c.  109,  1016 

(8.)  Power  and  Duty  of  Constables  as  Con- 
servators of  the  Peace,  the. 

constable  a  conservator  of  the  peace,  1016 

constable  may  requira  any  person  to  aid 
and  assist  him  in  execution  of  his  duty 
in  quelling  a  riot,  1017 

a  person  may  be  indicted  for  refusing,  ib. 

presentments  by  constables,  ib. 

in  certain  matters,  presentments  by  con- 
stables no  longer  requisite,  ib. 

duties  in  boroughs,  ib. 

(9.)  Duty  of,  as  Officers  to  Justices  and  in 

executing  Warrants 
is  the  officer  to  justices,  1017 
constables  may  execute  warrants  out  of 

precincts,  1018 
provided  it  be  within  jurisdiction  of  ju3> 

tice  granting  or  backing  same,  ib. 
when  to  be  executed  by  parish  constable 

and  not  by  county  constable,  ib. 
mode  of  executing  warrant,  1019 

(10.)  Punishment  for  Neglect  of  Duty 
indictment  for  neglect,  1019 


GO'EBTABliEB— continued 

III.  Parish  Constables,  &C. — continued 
how  far  one  constable  liable  for  act  of  the 

other,  1019 
liable  for  deputy,  ib. 
justices  may  impose  a  fine,  ib. 
appeal,  1020 
persons  not  trespassers  for  irregularities 

of  proceedings,  ib. 
officer  to  show  warrant,  ib. 
penalty  on  officers  neglecting  their  duties 

under  Vagrant  Act,  ib. 
on  conviction  of  officers,  &c.,  justices  to 

make  order  for  payment  of  expenses  of 

prosecution,  ib. 

(11.)  Indemnity  amd  Protection  of 
assaulting  or  obstructing,  1021 
punishment  for,  ib. 
special  constables,  ib. 
justification  by  constables  at  common  law, 

ib. 
by  statute,  ib. 

not  liable  if  he  deliver  a  copy  of  the  war- 
rant, ib. 
demand  of  warrant  must  be  made,  ib. 
action  must  be  brought  against  him  and 

justice  jointly,  «5. 
costs,  1022 

no  action  but  within  six  months,  ib. 
general  issue,  ib.,  1027 
question  for  the  jm-y,  1022 
enactment  as  to  double  costs  repealed, 

1022, 1028 
venue  local,  ib.,  1027 
object  and  purport  of  statute  of  24  Geo.  II., 

c.  44,  1022 
when  constable  is  protected  by  the  Act, 

1023 
when  he  is  not  protected,  1025 
what  actions  the  24  Geo.  II.  extends  to, 

1026 
when  justices  to  be  joined  in  action,  ib. 
nature  of  the  demand,  &c.,  ib. 
constable  not  to  return  warrant,  or  part 

with  it,  ib. 
showing  warrant,  ib. 
limitation  of  actions  against,  1027 

(12.)  Expenses  of 
fees  and  allowances  to  parish  constables 

under  5  &  6  Vict.  c.  109,  s.  17,  1012 
charges  of  making  distress,  1028 
charges  of  conveying  an  offender  to  gaol 

to  be  paid  by  offender,  if  able,  1029 
if  not  payable,  to  be  paid  out  of  county 

rate,  ib. 
except  in  Middlesex,  ib. 
charges  of  conveying  vagrants,  ib. 
when  special  constables  shall  be  appointed 

in  England  to  execute  warrants  incases 

of  felony,  two  justices  may  order  proper 

allowances  to  be  made  for  their  expenses 

and  loss  of  time,  1029 
which  order  shall  be  submitted  to  quarter 

sessions,  ib. 
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III.  Pa/rish  Constables,  &c. — continued 
and  to  high  constables  in  case  of  riot,  &c., 

1030 
in  actions  against  the  hundred,  &c.,  ib. 
deserters,  ib. 
militia,  ib. 

charges  in  the  business  of  the  parish,  ib. 
to    deliver  accounts  to  overseers  every 

three  months,  and  also  within  fourteen 

days  after  he  shall  go  out  of  office,  1031 
such. accounts  to  be  laid  before  a  vestry 

within  the  next  fourteen  days,  ib. 
if  approved  of,  the  same  to  be  paid  out  of 

the  poor  rates,  ib. 
if  any  such  account  shall  be  disallowed,  a 

justice  may  settle  the  same,  ib. 
I       and  overseers  to  pay  balance,  ib. 
appeal  to  quarter  sessions,  ib. 
proviso  relating  to  corporations,  &o.,  1032 
sessions  may  make  regulations,  ib. 
what  are  charges  for  parish  business,  &o., 

ib. 

(13.)  Removal  from  Office 
removal  from  office,  1033 
constable  continuing  above  a  year,  ib. 

IV.  County  imd  District  Constables 
(1.)  Interpretation,  <fcc.,  of  Acts 

meaning  of  "county,"  1033,  1034 

borough,  1034 

"general  sessions,"  ib. 

not  to  extend  to  metropolitan  police,  ib. 

not  to  extend  to  the  Isle  of  Ely,  ib. 

Acts  to  be  construed  together,  ib. 

local  constables  may  vote  and  hold  any 
office  for  gain,  ib. 

annual  statement  as  to  crime  in  coun- 
ties and  boroughs  to  be  furnished  to 
secretary  of  state,  ib. 

power  to  appoint  inspectors  of  county  and 
borough  police,  1035 

(2.)  How  and  for  what  Districts  appointed — 
Incorporated  Boroughs  exempted — Chief 
Constables  jointly  for  adjoining  Counties 

quarter  sessions  may  report  to  secretary  of 
state  necessity  of  additional  appoint- 
ment of  constables,  1035 

limitation  of  numbers,  1036 

alteration  of  number  of  constables,  ib. 

notice  of  proceedings  under  this  Act  to  be 
inserted  in  notices  now  required  by  law, 
ib. 

defining  nature  of  notice,  ib. 

19  &  20  Vict.  0.  69,  ib. 

power  to  justices  in  sessions  to  establish 
a  constabulary  for  the  whole  county,  ib. 

constables  may  be  appointed  for  separate 
divisions,  1037 

justices  may  form  any  number  of  parishes, 
containing  not  less  than  25,000  inha- 
bitants, into  a  division  for  the  purposes 
of  this  Act,  ib. 
■»   formation  of  police  districts,  ib. 

jvhere  constabularies  have  been  established 


CO'NSTABh'ES— continued 

IV.  County,  <S:c.,  Constables — continued 

in  divisions  of  a  county  such  establish- 
ments to  be  consolidated  into  one  county 
police  force,  1038 

separate  districts  may  upon  petition  to 
privy  council  be  ordered  to  be  consti- 
tuted in  counties,  ib. 

police  districts  under  3  &  4  Vict.  o.  88, 
and  19  &  20  Vict.  c.  69,  may  be  conso- 
lidated or  merged,  ib. 

each  police  district  to  pay  its  own  con- 
stables, ib. 

constables  subject  to  duty  in  any  part  of 
the  county  as  if  no  districts  had  been 
made,  ib. 

certain  liberties,  &o.,  considered  as  form- 
ing parts  of  counties  for  the  purposes 
of  Act,  1039 

outlying  districts  may  be  transferred  from 
one  county  to  another,  it. 

exemption  of  boroughs,  ib. 

boroughs  may  agree  to  consolidate  their 
police  with  county  police,  ib. 

government  of  consolidated  police,  1040 

on  representations  from  councils  of 
boroughs  the  terms  of  consolidation  of 
the  police  with  counties  may  be  fixed  by 
order  in  council,  ib. 

and  may  be  varied  from  time  to  time,  ib. 

on  consolidation  of  borough  and  county 
police  the  constables'  superannuation  in 
future  to  be  charged  on  county  super- 
annuation fund,  1041 

(3.)  Police  Bate,  how  Levied  and  Collected 
under  2  &  3  Viet.  c.  93,  county  rates  made 

on  each  division  where  there  were  con- 
stables,   might    have   been  increased, 

1041 
regulations  as  to  county  rate  applied  to 

the  increased  rates  levied  thereby,  ib. 
treasurer  was  to  keep  separate  accounts  of 

the  rates  levied  under  Act,  ib. 
so  much  of  2  &  3  Vict.  c.  93,  as  directs 

expenses  to-be  paid  out  of  county  rate, 

repealed,  ib. 
justices  in  general  or  quarter  sessions  to 

make  a  police  rate,  ib. 
how  property  rateable  is  to  be  valued, 

1042 
police  rate  to  be  levied  with  the  county 

rate,  ib. 
contributions  on  account  of  liberties  and 

detached  parts  of  counties,  ib. 
how  treasurer  of  such  other   county  or 

liberty  shall  be  reimbursed,  1043 
in  ease  of  default,  or  other  good  cause, 

amount  may  be  levied  on  inhabitants, 

ib. 
right  of   inspecting   county  and  liberty 

rates,  ib. 
penalty  for  refusing  inspection,  1044 
where  two  chief  constables,  rates  may  be 

levied  separately,  ib, 
on  certificate  of  efficiency  by  secretary  of 
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state  tlie  treasury  may  pay  one-fourth  of 
cost  of  pay  and.  clothing,  1044 
this  provision  not  to  extend  to  a  borough 
whore  population  does  not  exceed  5000, 
which  is  not  consolidated  with  county 
police,  ib. 

(4.)    Chief  Constables,   Supenntendents,  and 

other  Officers 
one  or  more  chief  constables  of  the  county 

to  be  appointed,  1044 
who  may  serve  for  more  than  one  county, 

1045 
same  chief  constable  may  be    appointed 

for  two  or  more  adjoining  counties,  ib. 
chief  constable  empowered  to  appoint  a 

deputy  under  certain  restrictions,  ib. 
chief  constable  to  attend  at  quarter  ses- 
sions, ib. 
number  of  superintendents  may  be  altered 

by  the  justices,  ib. 

(5.)  Petty    Constables,  Local  Constables,  and 
additional  Constables,  at  the  Cost  of  Indi- 


chief  constable  to  appoint  the  petty  consta- 
bles and  superintendents,  1046 

additional  constables  may  be  appointed  at 
the  cost  of  individuals,  ib. 

discontinuance  thereof,  ih. 

police  constables  to  be  employed  to  keep 
order  on  assize  courts,  ih. 

(5.)  Rules  foi-  the  Government  of— Neglect  of 
Duty — Resignation  —  Dismissal — Accou- 
trements— Station  Houses — Returns 

chief  constables  of  counties  to  have  power 
to  suspend,  1046 

and  fine,  ib. 

and  reduce  in  rank,  ib. 

watch  committee  in  boroughs  to  have 
similar  power,  ib. 

rules  for  their  government,  pay,  &c.,  to  be 
made  by  the  secretary  of  state,  1047 

penalty  on  constables  for  neglect  of  duty, 
ib. 

constables  not  to  resign  or  withdraw  with- 
out leave  or  notice,  ih. 

forfeiture  of  pay  for  so  doing,  ib. 

constables  dismissed  to  deliver  up  accou- 
trements, &c.,  ib. 

embezzlement  by  constables,  1048 

penalty  on  unlawful  possession  of  accou- 
trements, and  assuming  dress  of  consta- 
bles, ib. 

penalty  on  publicans  harbouring  consta- 
bles during  the  hours  of  duty,  ii. 

station  houses  and  strong  rooms  to  be  pro- 
vided, ib. 

power  to  pay  for  them  out  of  county  rate, 
in  certain  cases,  ib, 

money  may  be  borrowed  on  credit  of  police 
rates,  1049 

certain  clauses  of  8  &  9  Vict.  c.  18,  incor- 
porated, i6. 


COlSrSTABLES— co«i!fa«e^ 
IV.  County,  dsc,  Constahles — continued 
chief  constable  to  furnish  to  clerk  of  peace 
a  monthly  return  of   disposition  and 
number  of  constabulary  force,  1049 
monthly  returns  of  force  to  be  made,  ih. 

(7.)  Authority  of — Disabilities — Exemptions 
from  Toll 

constables  to  have  the  authority  of  special 
constables  under  1  &  2  Vyill.  IV.,  o.  41, 
1050 

county  constables  called  upon  to  act  in 
boroughs  to  have  the  like  powers,  &c., 
in  boroughs  as  borough  constables  have 
in  county,  ib. 

and  to  obey  lawful  commands  of  justices 
of  the  borough,  ib. 

constables  to  perform  such  duties  con- 
nected with  the  police  as  they  shall  be; 
commanded  to  do  by  justices  at  quarter 
sessions  or  watch  committee  of  borough 
respectively,  ib. 

county  constables  not  to  act  in  borough, 
having  separate  police  establishments, 
ih. 

except  to  execute  warrants  of  county  jus- 
tices, ib. 

or  by  order  of  chief  constable  or  superin- 
tendent, ih. 

county  constables  disqualified  from  voting 
at  parliamentary  elections,  ih. 

and  at  municipal  elections,  1051 

borough  constables  disqualified  from 
voting  at  parliamentary  or  municipal 
elections,  ib. 

county  constables  not  to  exercise  any  other 
employment,  ib. 

may  continue  to  receive  half-pay,  1052 

horses,  &c.,  in  service  of  police  exempted 
from  toll,  ib. 

^8.)    Fees    and    AUowoMCes  —  Superannua- 


allowances  for  necessary  expenses,  1052 
constable   not  to  receive  to  his  own  use 

fees  for  the  performance  of  his  duty, 

ib. 
not  to  extend  to  payments  which  must  be 

accounted  for  to  county  treasurer,  ih. 
nor  for  the  use  of  superannuation  fund, 

ib. 
gratuities  may  be  granted  as  a  reward  for 

meritorious  conduct  in  execution  of  duty, 

ib. 
by  sessions  out  of  police  rate,  ib. 
by  watch  committee  out  of  borough  fund, 

ib. 
inspectors  appointed  under  19  &  20  Vict. 

0.  69,  entitled  to  retain  half-pay,  1053 
superannuation  fund  to  be  provided  for 

constables,  ib. 
rates  of  allowance  out  of  fund,  ih. 
sessions  may  grant  out  of  superannuation 

fund  gratuity  to  incapacitated  county 

constable  who   has  not  served  fifteea 

years,  ih. 
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IV.  County,  t&c,  Constables — contimied 

deficiency  in  superannuation  fund  to  be 
made  up  by  county  police  rate,  1053 

amendment  of  Acts  by  28  Viot.  c.  35, 
1054 

annuities  for  a  limited  time  may  be 
granted  in  Heu  of  allowances  for  life  or 
gratuities,  ii. 

provision  for  charges  on  superannuation 
fund  on  consolidation  of  county  and 
borough  police,  ib. 

half  of  past  service  of  constable  on  promo- 
tion from  county  to  borough  police  or 
iiice  versa  to  be  reckoned  as  service  in  the 
force  to  "Which  he  is  promoted  for  the 
purpose  of  the  superannuation  fund,  ib.  , 

any  chief  constable  or  head  constable  may 
be  dismissed  without  allowance  or  gra- 
tuity, 1055 

quarter  sessions  for  county  may  grant  an 
annuity  to  the  widow  of  any  constable 
who  has  died  in  the  service,  ib. 

and  watch  committee  in  boroughs  may  do 
tbe  like,  ib. 

the  22  &  23  Vict.  c.  32,  not  to  apply  to 
places  where  the  fund  is  established 
under  any  local  Act,  ib. 

(9.)  Warrants  of  Commitment,  how  Executed 
direction  of  warrant,  1056 

(10.)  Operation  of  Acts  «po»  the  Appoint- 
ment of  Constables  im  Boroughs — Of  High 
Constables  —  Special  Constables — Paro- 
chial Constables  —  Of  Constables  under 
the  Watching  amd  Lighting  Act,  and 
Local  Acts 

discontinuance  of  constables  of  hundred, 
parishes,  &o.,  upon  appointment  of  con- 
stables under  2  &  3  Vict.  t.  93,  1056 

except  in  boroughs,  or  high  constables,  or 
special  constables,  ib. 

not  to  prevent  appointment  of  parochial 
constables,  or  of  any  constable,  to  act 
as  returning  officer,  ib. 

not  to  affect  for  two  years  any  places 
where  population  is  more  than  10,000, 
ib. 

power  of  3  &  4  WiU.  IV.  o.  90,  and  of 
local  Acts  for  levying  rates  to  cease,  ib. 

except  as  hereby  reserved  for  paying  addi- 
tional constables,  ib. 

proviso  as  to  places  situate  in  more  than 
one  county,  1057 

the  provisions  relating  to  borough  consta- 
bles of  5  &  6  Will  IV.  c.  76,  applied  to 
constables  under  3  &  4  Will.  IV.  c.  90, 
until  discontinued  under  3  &  4  Vict. 
c.  88,  s.  20,  ib. 

tlie  separate  police  of  places  having  a 
population  of  15,000  not  to  be  discon- 
tinued witbout  authority  of  secretary  of 
state,  ib. 

watchboxes  and  accoutrements  provided 
under  local  Acts  to  be  given  up  for  use 
of  county  police,  1058 


CONSTABLES— co»«iB«C(i 

IV.  County,  &c..  Constables — continmed 
rates  already  imposed  to  be  collected,  1058 
provisions  for  outstanding  debts,  ib. 
watch-rate  not  to  exceed  8d.  in  the  pound, 

1059 

(11.)  Practical  Directions — The  Criminal 
Duties  of  Constables  generally,  and  the 
Mamner  of  executing  them,  1059 

V.  Special  Constables 

the  1  &  2  Will  IV.  c.  41, 1062 

justices  on  information  that  disturbances 
exist,  &c.,  may  appoint  special  consta- 
bles, ib. 

oath  to  be  taken  by  constables,  ib. 

notice  to  be  sent  to  secretary  of  state  and 
to  lieutenant  of  county,  ib. 

secretary  of  state  on  representation  of 
justices,  may  order  persons  to  be  sworn 
in,  though  exempt  by  law,  ib. 

and  may  direct  lord  lieutenant  to  cause 
special  constables  to  be  sworn  in,  1063 

no  exemption  allowed,  ib. 

justices  may  make  regulations  respecting 
special  constables,  ib. 

may  remove  them  for  misconduct,  ib. 

powers  of  special  constables,  ib. 

special  constables  may  act  in  adjoining 
county  in  certain  cases,  ib. 

refusing  to  take  oath  of  office,  &c.,  ib. 

refusing  to  serve,  or  disobeying  orders, 
1064 

power  to  discontinue  services  of  constables 
called  out,  ib. 

notifying  same  to  secretary  of  state,  &o.,  ib. 

special  constables  to  deliver  staves,  ib. 

assaulting  or  resisting  constables,  ib. 

special  constables  not  to  gain  settlement, 
ib. 

nor  be  exempt  from  militia,  ib. 

special  sessions  may  order  allowances  to 
special  constables,  1065 

such,  allowances  to  be  paid  out  of  county 
rate,  ib. 

mode  of  payment  in  places  not  contribut- 
ing to  county  rate,  ib. 

power  to  adjourn  special  session,  &c.,  ib. 

time  for  prosecutions  under  Act,  ib. 

application  of  penalties,  ib. 

inhabitants  competent  witnesses,  1066 

payment  of  penalties,  and  mode  of  levying 
same,  &c.,  ib. 

form  of  conviction,  ib. 

no  certiorari,  &c.,  ib. 

defects  in  form,  ib. 

party  not  a  trespasser  oj  initio,  ib^ 

venue  in  actions  for  thing  done  in  pursu- 
ance of  Act,  1067 

notice  of  action,  ib. 

general  issue,  &c.,  ib. 

tender  of  amends,  ib. 

costs,  {6. 

certificate  of  costs,  ib. 

the  6  &  6  Will.  IV.  c.  43,  ib. 

persons  may  act  as  special  constables  in 
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V.  Special  Constables — continued 

other  parishes  than  those  in  which  they 
reside,  1067 

the  1  &  2  Vict.  c.  80,  *. 

whenever  appointment  of  special  constar 
hies  has  been  occasioned  by  behaviour 
of  persons  employed  upon  public  works 
expenses  thereof  shall  be  paid  by  com- 
panies carrying  on  such  works,  1068 

secretary  of  state  may  reduce  excessive 
orders,  ib. 

amount  ordered  and  allowed  may  be  re- 
covered by  distress,  ib. ' 

VI.  Constables  in  Boroughs 

watch  committee  to  appoint,  1068 
constables  to  be  for  county  as  well   as 

borough,  1069 
watch  committee  to  make  regulations  for 

the  management  of  constables,  ib. 
power  to  apprehend  disorderly  persons,  ib. 
constables  attending  at  watch-houses  at 
night  may  take  bail  in  certain  cases,  ib. 
recognizance  to  be  conditioned  for  appear- 
ance before  a  justice  within  two  days, 
ib. 
in   default   of  appearance,   recognizance 

forfeited,  1070 
penalties  on  constables  for  neglect  of  duty, 

ib. 
constables  may  be  suspended  by  watch 

committee,  ib. 
and  fined,  ib. 
and  reduced  in  rank,  ib. 
assaults  on  constables,  ib. 
payment  of  salaries,  ib. 
of  extraordinary  expenses,  1071 
rewards  for  diligence,  ib. 
compensation  for  injuries,  ib. 
magistrates  to  nominate  annually  a  num- 
ber of  persons  to  act  as  special  constables 
if  required,  ib. 
payment  of  such  special  constables,  ib. 
on  appointment  of  constables  under  5  &  6 
Will.  IV.  c.  76,  provisions  in  local  Act, 
as  to  watching,  &c.,  to  cease,  ib. 
watch  boxes,  arms,  &e.,  to  be  given  up, 

ib. 
proviso  as  to  rates  in  arrear,  and  as  to 

debts,  1072 
watch  committee  to  send  report  quarterly 

to  secretary  of  state,  ib. 
and  a  copy  of  their  rules,  ib. 
limitation  of  actions,  &c.,  ib. 
notice  of  action,  ib. 
plea,  ib. 

tender  of  amends,  1073 
costs,  ib. 
government  dockyards,  &c.,  excepted  from 

Act,  ib. 
constables  protected  in  execution  of  Act, 
ib. 
Buperannuatio'n,  Fumd  in  Boroughs 
fund  to  be  provided,  1074 
rates  of  allowance  from  fund,  ib. 
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Superamnuation  Fund,  (fee. — conti/rmed 

gratuities  to  constables  who  have  not 
served  fifteen  years,  1074 

head  constable  within  22  &  23  Vict.  c.  32, 
ib. 

fees  received  by  constables  in  boroughs  to 
be  paid  to  superannuation  fund,  1075 

aa  to  insufficiency  of  fund,  ib. 

fund  to  vest  in  borough  treasurer,  ib. 

moiety  of  penalties  on  summary  convic- 
tions for  offences  against  the  Beer  Acts, 
may  be  directed  to  be  paid  to  fund, 
1076 

provision  for  payment  of  allowances  before 
granted,  ib. 

how  past  services  of  existing  constables  to 
be  reckoned  for  superannuation  allow- 
ance, ib. 

provision  for  the  case  of  consolidation  of 
county  and  borough  police,  ib. 

on  promotion  of  constables  from  one  force 
to  another,  half  of  past  service  may  be 
reckoned  as  service  in  latter  force,  ib. 

as  to  dismissals  without  retiring  allow- 
ances, 1077 

sessions  may  grant  gratuities  to  widows  of 
constables  dying  in  the  service,  ib. 

where  Act  not  to  apply,  ib. 
gratuities  may  be  granted  aa  a  reward  for 
good   service   to  police  out  of  police 
rates,  &c.,  ib. 

VII.    Constables  on   Camals  and 


the  3  &  4  Vict.  c.  50,  1077 

appointment  of  constables  for  canals  and 

rivers,  ib. 
oath  of,  ib. 
powers  of,  1078 
dismissal  of,  ib. 
how  paid,  ib. 

penalty  on,  for  neglect  of  duty,  ib. 
constables  dismissed  to  deliver  up  accou- 
trements, ib. 
penalty  for  assaults  on  constables,  ib. 
for  possessing  instruments  for  unlawfullj 

procuring   and  carrying  away  liquors, 

1078 
for  unlawfully  injuring  contents  of  pack 

ages,  ib. 
constable,  &c.,  having  just  cause  to  suspecl 

felony,  may  enter  on  board  vessels,  anc 

take  up  suspected  persons,  ib. 
may  apprehend  ■jjithout  warrant  in  certaii 

cases,  ib. 
power  to  constables  and  persons  aggrieved 

to  apprehended  certain  offenders,  ib. 
stolen  property  offered  in  pawn  may  bi 

detained,  1080 
not  to  repeal  local  Acta  containing  penal 

ties,  ib. 
offences  how  to  be  tried,  and  penaltiei 

how  enforced,  ih. 
if  penalty  not  paid  offender  may  be  com 

mitted,  ib. 
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VII.  Constables  on  Canals,  tkc. — contmued 
or  penalty  levied  by  distress,  1080 
form  of  conviction,  ib. 

convictions  not  to  be  quashed  for  want  of 

forna,  ib. 
venue  in  actions,  1081 
limitation  of,  ib. 
general  issue,  ib. 
tender  of  amends,  ib. 
appeal  to  quarter  sessions,  ib. 
powers  of  companies  to  be  exercised  by 

directors,  ib. 

VIII.  Forms,  us  to 

appointment  of  special  petty  sessions  for 

naming  parish  constables,  1082 
justices'  precept  to  overseers,  under  5  &  6 

Vict.  c.  109,  s.  2,  ib. 
order  of  special  sessions  for  the  union  of 

parishes  of  extra-parochial  places,  ib. 
'choice  of  parish  constables,  ib. 
summons  to  constables  to  be  sworn  in,  ib. 
constables  oath,  1084 
information  against  constable  refusing  to 

he  sworn,  ib. 
justices'  orders  for  fees  and  allowances  to 

constables,  ib. 
appointment  of  paid  constables,  1085 
dismissal  of,  ib. 
indictment  against  a  petty  constable  for 

not  taking  office  after  being  chosen  at  a 

court  leet,  ib. 
the  like  where  defendant  was  elected  at  a 

vestry,  1086 

CGNSTEUCTION   OF    STATUTES.     See 
Statutes,  Vol.  V. 

CONSTETJCTIVE    POSSESSION,    &c.,    in 
larceny.     See  IiAkoent,  Vol.  III. 

CONSUL,  certificate  of,  not  evidence.    See 
EVIDBNOE,  Vol.  II. 

CONTAGIOUS  DISEASES 

29  Vict.  c.  35,  31  &  32  Vict.  c.  80,  1087 

I.  Interpretation  Clause,  1087 
commencement  of  Act,  ib. 

IL  Extent  of  Operation  of  Act,  1088 

III.   Visiting  Surgeons 
appointment   of    visiting    surgeons    and 
assistants,  1088 

TV .  Inspector  of  Hospitals 
appointment  of  inspector  and   assistant 
inspector  of  certified  hospitals,  1088 

V.  Certified  Hospitals 
power  to  provide  certified  hospitals,  1088 
certificate  to  be  gazetted,  ib. 
withdrawal  of  certificate  likewise,  ib. 
power  to-  make  regulations  for  certified 

hospitals,  ib. 
printed  copy  of  regulations  to  be  evidence, 

1089 
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VI.  Periodical  Medical  Examinations 

on  information,  justice  may  give  notice  to 

prostitute,  1089 
may  order  periodical  medical  examina- 
tion, ib. 
voluntary  submission  of   woman    to    be 

examined,  ib. 
power  to  make  regulations  as  to  medical 

examinations,  ib. 
visiting  surgeon  to  prescribe  times  and 

places  for  subsequent  examinations  of 

woman,  1090 
visiting  surgeon  to  give  woman  notice  of 

the  same,  ib. 

VII.  Detention  in  Hospital 

woman  may  be  detained  upon  certificate  of 
visiting  surgeon,  1090 

certificate  to  be  in  triplicate,  ib. 

one  of  the  originals  to  be  delivered  to  the 
woman,  ib. 

as  to  removal  of  woman  to  hospital  in  de- 
fault of  her  going  voluntarily,  ib. 

power  to  transfer  from  one  hospital  to 
another,  ib. 

form  of  order  of  transfer,  ib. 

as  to  limitation  of  time  of  detention, 
1091 

power  of  justice  to  discharge  woman,  ib. 

as  to  expense  of  woman's  return  home, 
ib. 

VIII.  As  to  refusal  to  be  Examined 
punishment  for  refusal  to  be  examined, 

1091 

for  quitting  hospital  without  being  dis- 
charged, ib. 

for  refusing  to  conform  to  rules  of  hospital, 
ib. 

eflfect  of  imprisonment  for  either  of  the 
above  ofiences  on  the  order  for  perio- 
dical examination,  1092 

and  on  certificate  of  visiting  surgeon  for 
detention  in  hospital,  ib. 

penalty  for  acting  as  a  prostitute  after 
notice  that  she  is  still  affected  with  dis- 
ease, 1092 

IX.  Duration  and  extent  of  Order,  1092 

X.  Relief  from  Examination 

woman  may  apply  to  a  justice  to  be 
relieved  &om  periodical  examination, 
1093 

XI.  Permltiesfor  Harbouring,  &c. 
penalty  for  permitting  a  prostitute  known 

to  have  a  contagious  disease  to  resort  to 
any  house  for  the  purposes  of  prostitu- 
tion, 1093 

XII.  As  to  Procedure 
Jeryis' Acts  applicable,  1093 

forms  in  schedule  may  be  used,  1094 
certificates,  orders,  &c.,  may  be  partly  in 

print,  partly  in  writing,  i6i 
evidence    of    signatures    to    certificates, 

orders,  &o.,  ib. 
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XII.  As  to  Procedure — continued 
mode  of  service,  1094 
limitation  of  actions,  ih. 
schedule  of  places,  1095 

XIII.  Forms  in  Schedule,  1096 

CONTEMPT.  See  Attachment,  Commitment, 
Oedbb,  Vol.  III. 

power  of  justices  to  commit  for.  See 
JUSTIOBS,  Vol.  III. 

power  of  sessions  to  commit  for.  See  Ses- 
sions, Vol.  V. 

CONTINUANCES,  not  amendable,  167 

CONVICTION 

observations  on  justice's  power  to  convict, 

1100 
summary  of  the  course  of  proceeding,  ib. 
what  proceedings  within  Jervia'  Act,  ib. 
exception,  ib. 

I.  The  Information  before  Conviction 
what,  1104 

when  information  necessary,  ib. 
when  justices  may  convict  on  view,  ib. 
time  when  to  be  laid,  1105 
who  to  be  informer,  1106 
before  whom  to  be  laid,  1107 
one  justice  may  receive  the  information, 

&c.,  where  two  or  more  justices,  &c.,  are 

empowered  to  convict,  ib. 
magistrate  refusing  to  receive  information, 

1108 
against  whom  it  may  be  laid,  ib. 
several  offences,  1109 
oath  to  support  information,  ib. 
form  of,  1110 

when  must  be  in  writing,  ib. 
statement  of  oath,  ib. 

of  time  of  laying  information, 

1111 
of  place  where  laid,  ib. 
name  of  informer,  ib. 
where  information  laid  by  or  at  instance 

of  third  party,  ib. 
name  and  authority  of  the  magistrate, 

1112 
name  and  description  of  offender,  ib. 
statement  of  time  of  committing  offence, 

1113 
variance  not  material,  ib. 
statement  of   place  where  offence   com- 
mitted, ih. 
variance  not  material,  1114 
statement  of  the  offence,  1115 
requisite  certainty  in,  ib. 
statement  must  be  direct  and  positive,  ib. 
mere  statement  of  evidence  bad,  ib. 
facts  must  not  be  gathered  therefrom  by 

inference,  ib. 
the  precise  offence  must  not  be.  left  in 

doubt,  ib^ 


CONVICTION— cojiiimMcd! 

I.  Information  before  Conviction — contimued 
statement  must  not  be  by  way  of  recital, 

1116 
or  in  disjunctive,  ib. 
or  argumentatively,  ib. 
duplicity,  ib. 
must  not  state  a  mere  conclusion  of  law, 

1117 
every  ingredient,  to  constitute  the  offence, 

must  be  stated,  ib.  " 

precise  words  of  the  Act  need  not  be  used, 

1118 
but  best  to  follow  them,  1119 
sometimes  a  more  particular  description 

pecessary,  ib. 
when  sufficient  to  foEow  the    words  of 

statute  alone,  ib. 
scienter,  1120 

negative  exceptions  in  statute,  11 21 
statement  of  statute  itself,  1122 
presumptions  of  law,  ib. 
facts  ex  officio  noticed,  ib. 
matters  of  defence,  ib. 
conolusioijs  of  law,  ib. 
matters  of  evidence,  ib, 
technical  words,  1123 
general  epithets,  as  "  didy,"  &c.,  ib. 
written  instruments,  ib. 
chattels,  monies,  &c.,  ib. 
quantity,  and  value,  ib. 
description  of  ownership  of  property,  1124 
stEitement  of  offence  being  against  the  sta- 
tute, 1125 
defects  in  information,  ib.  , 

II.  The  Swmmons  or   Warrant  of  Apprehen- 
sion 

the  summons,  1125 

when  necessary,  ib. 

want  of  summons  may  be  cured  by  ap- 
pearance, 1126 

mandamus  to  issue,  1127 

rule  under  11  &  12  Vict.  c.  44,  ib. 

form  of,  ib. 

time  allowed  and  day  for  appearance,  ib. 

one  justice  may  issue  it,  ib. 

before  whom  to  appear,  1128 

place  of  appearance,  ib. 

date,  ib. 

signature  of  justice,  &c.,  ib. 

service  of,  ib. 

consequences  of  defect,  1129 

statement  of,  in  conviction,  ib. 

the  warrant  of  apprehension,  ib. 

power  to  issue  when  implied,  ib. 

not  so  in  penal  informations,  ib.    . 

Jervis'  Act  sometimes  authorizes  a  war- 
rant in  first  instance,  ib. 

the  warrant  should  be  on  information  on 
oath,  1130 

proper  in  general  to  issue  a  summons  in 
first  instance,  ib. 

form  of  warrant.  See  tit,  'Waeeant, 
Vol.  V. 

how  long  in  force,  1130 
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III.  Of  the  SeciHng  of  tlie  Charge,  and  Pro- 
ceedings at 

place  of  hearing,  1130 

before  whom  to  take  place,  1131 

appearance  or  default,  ib. 

proof  of  service  of  summons,  1132 

appearance  by  counsel  or  attorney,  ib. 

confession  of  charge,  1133 

procedure  under  Jervis'  Act,  ib. 

denial  of  charge,  1134 

saying  nothing,  ib, 

adjournment,  ib. 

defence  by  counsel,  presence  of  third 
persons,  Ac,  1135 

evidence  to  support  the  charge,  ib. 

proof  of  negative,  ib. 

Jervis'  Act,  1136 

the  defence,  1137 

that  he  acted  under  a  claim  of  right,  ib. 

when  justices  to  decide  the  right,  ib. 

when  colour  of  title  ousts  the  jurisdiction, 
ib. 

where  title  fictitious,  1138 

where  claim  had  in  law,  ib. 

witnesses,  1139 

compelling  attendance  of,  ib. 

power  to  summon  witnesses,  ib. 

the  examination  of,  1140 

must  be  on  oath,  ib. 

which  must  be  taken  beforehand,  ib. 

power  to  administer,  ib. 

Quakers,  &c.,  affirmation.  See  tit.  Oaths, 
Vol.  III. 

competency  of  witnesses.  See  Evidence, 
Vol.  II. 

credible  witness,  1140 

examination  must  be  in  defendant's  pre- 
sence, 1141 

examining  witnesses  apart  from  the  others, 
ib. 

informer's  oath,  ib. 

number  of  witnesses,  ib. 

taking  down  examination  in  writing,  ib. 

the  adjudication,  1142 

fixed  punishments,  ib. 

fixing  the  penalty,  ib. 

where  several  penalties,  1143 

where  several  acts,  ib. 

where  several  offenders,  ib. 

mitigating  the  penalty,  1144 

Limited  Penalties  Act  (1864),  ib. 


costs,  ib. 

amount  should  be  fixed  by  justices,  1145 

IV.   Form  of  Convictions  and  Construction  of, 

in  General. 
general   requisites  and  construction   of, 

1146 
general  form  of  conviction,  ib. 
general  rules  for  construction  of,  1147 
surplusage,  ib. 
conviction  bad  in  part  is  badiw  toto,  when, 

1148 
statement  of  information,  offence,  &c.,  ib. 


CONVICTION— conimMcd! 

IV.  Form  of  Convictions,  t&o. — contimued 
statement  of  the  summons,  1148 

of  appearance  or  non-appearance 

of  defendant,  1149 
of  defendant's  confession,  ib. 
of  the  witnesses  and  evidence, 
ib. 

formerly  the  evidence  itself  must  have 
been  fully  set  forth,  1150 

exceptions  in  evidence,  1151 

the  evidence  set  forth  must  be  sufficient 
to  warrant  conviction,  ib. 

suffices  if  reasonably  siifficient  to  support 
conviction,  1152 

statement  of  the  adjournment,  1153 

statement  of  the  adjudication,  ib. 

must  be  certain,  ib. 

judgment  for  too  little  or  too  much,  bad, 
ib. 

must  be  warranted  by  statute,  ib. 

formal  words  of,  ib. 

of  punishment,  ib. 

of  penalty  of,  and  forfeiture,  1154 

amount  or  nature  of  penalty  or  punish- 
ment, ib. 

where  several  offences  or  penalties,  ib. 

distribution  of  penalty,  1155 

mitigation  of  penalty,  1156 

costs,  ib. 

levying  penalties,  ib. 

subscription  and  date,  ib. 

seal  and  signature,  1167 

V.  Form  of,  when  pointed  out  by  Statute 
when  the  form  should  be  strictly  pursued, 

1168 
certain  expressions  used  in  the  summary 

forms  explained,  ib. 
alternative  punishments,  1159 
blanks,  ib, 
titles  of  Acts,  ib. 
distribution  of  penalty,  ib. 
surplusage,  ib. 

VI.  Defects  in  form  of,  when  aided 
in  general,  1160 
amendment,  ib. 

enactments  as  to  defects  in  form  being 
cured,  ib. 

VII.  Proceedings  after   Conviction  and  en- 
forcing of,  &c. 

defendant's  right  to  have  a  copy  of  con- 
viction, 1161 
copy  given  not  conclusive,  ib. 
drawing  up  conviction,  1162 
orders,  1163 

return  of  conviction  to  sessions,  ib. 
action  against  magistrate  for  neglect,  ib. 
amendment,  1164 
erroneous  acquittal,  ib. 
erroneous  conviction,  ib. 
justice  cannot  be  compelled  to  enforce  it, 


resisting  conviction  by 
or  habeas,  corpus,  ib. 


appeal,  certiorajri. 
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VII.  Proceedings  after,  dsc. — continued 
euforcing  conviction,  1164 
liability  of  magistrates,  &c.,  1165 

VIII.  Forms,  as  to 

summons  to  the  defendant  upon  an  infor- 
mation or  complaint,  1165 

summons  of  a  witness,  ib. 

conviction  for  a  penalty  to  be  levied  by 
distress,  and  in  default  of  sufficient  dis- 
tress imprisonment,  ii. 

conviction  for  a  penalty,  and  in  default  of 
payment  imprisonment,  1166 

conviction  where  the  punishment  is  by 
imprisonment,  1166 

the  like,  where  the  penalty  is  mitigated, 
ib. 

COPPBB,  Stealing  of.  See  Labcent,  Vol.  III. 

COPY  OF  CONVICTION,  1161 

COPY  OF  DEPOSITIONS.    See  Evidence, 
Vol.  II. 

COPY  OF  INDICTMENT.   See  Indictment,- 
Vol.  III. 

COPY  OF  WRITINGS,  &o.  When  evidence. 
See  Evidence,  Vol.  II. 

COPYRIGHT 

5  &  6  Vict,  u  4-5,  1167 

term  of  copyright,  ib. 

copies  of  books  to  be  delivered  at  the 

British  Museum,  ib. 
subsequent  editions  likewise,  ib. 
mode  of  delivery  at  British  Museum,  1168 
copy  also  to  be  delivered  after  demand 

to  the  officer  of  Stationer's  Company  for 

Bodleian  Library,  &c.,  ib. 
or  instead  at  Bodleian  Library,  &o.,  ib. 
penalty  for  default  of  delivery,  ib. 
book  of  registry  to  be  kept  at  Stationers' 

HaU,  ib. 
making  false  entry  in  book  of  registry,  a 

misdemeanour,  1169 
importing  books  for  sale  or  hire  first  com- 
posed   in  British  dominions,   and  re- 
printed abroad,  ib. 
such  books   may  be  seized  by  Custom 

House  officer,  ib. 
no  proceeding  for  an  infringement  to  be 

taken  before  entry  m.ade  in  the  book  of 

registry,  ib. 
proviso  for  dramatic  pieces,  ib. 
general  issue  may  be  pleaded  to  action, 

1170 
limitation  of  actions,  ib. 
limitation  not  to  apply  to  proceedings  in 

respect  of  delivery  of  books  to  British 

Museum,  ib. 
or  the  libraries,  ib. 
copyright  of  designs,  ib. 
5  &  6  Vict.  r.  100,  ib. 
grant  of  copyright,  1171 
to  what  articles  applicable,  ib. 
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conditions  of  copyright,  1172 

registration,  ib. 

marks  denoting  a  registered  design,  ib, 

term  "  proprietor"  explained,  ib. 

transfer  of  copyright,  ib. 

register  of  transfer,  ib. 

piracy  of  designs,  1173 

recovery  of  penalties  for  piracy,  ib. 

form  of  information,  1174 

form  of  conviction,  ib. 

penalty  for  wrongfully  using  marks  de- 
noting a  registered  design,  1175 

limitation  of  actions,  ib. 

justices  may  order  payment  of  costs  on 
summary  proceedings,  ib. 

certificate  of  registration  of  design,  ib. 

6  &  7  Vict.  c.  65,  1176 

gi'ant  of  copyright  of  designs  under  that 
Act,  ib. 

conditions  of  such  copyright,  ib, 

penalty  for  wrongfully  using  marks  de- 
noting a  registered  design  contrary  to 
that  Act,  ib. 

floor  cloths  and  oil  cloths  included,  ib. 

schedules  to  5  &  6  Vict.  c.  100,  1177 

13  &  14  Viet.  c.  104  (The  Designs  Act, 
1850),  1178 

certain  designs  may  be  registered  provi- 
sionally for  one  year,  ib, 

benefits  conferred  by  provisional  registra- 
tion, ib. 

exhibition  of  provisionally  registered  de- 
signs in  certain  places  not  to  defeat  copy- 
right, ib. 

sale  of  articles  to  which  provisionally 
registered  designs  have  been  applied  to 
defeat  copyright,  1179 

sale  of  design  itself  not  to  defeat  copy- 
right, ib. 

registration  of  sculpture,  models,  &c.,  ib. 

benefits  conferred  by  registration  of  sculp- 
ture, &c.,  ib. 

designs  for  ornamenting  ivory,  &c.,  may 
be  registered  for  three  years,  ib. 

Board  of  Trade  may  extend  copyright  in 
ornamental  designs,  ib. 

regulations  for  registration  of  designs  may 
be  made  by  Board  of  Trade,  1180 

registrar  of  designs  may  dispense  with 
drawings,  &c.,  in  certain  cases,  ib. 

public  books,  &c.,  in  designs  office  not  to 
be  removed  without  a  judge's  order,  ib. 

judges  may  order  copies  of  documents  to 
be  furnished,  and  to  be  given  in  evi- 
dence, ib. 

copies  of  documents  delivered  by  the 
registrar  to  be  sealed  and  given  in  evi- 
dence, ib. 

certain  provisions  of  5  &  6  Vict.  c.  100, 
and  6  &  7  Vict.  c.  65,  extended  to  13  & 
14  Vict.  c.  104,  1181 

interpretation  of  terms,  ib, 
21  &  22  Vict.  c.  70,  (Copyright  of  Designs 
Act,  1858),  ib. 
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extension  of  term  of  copy  right  to  tenth 
class  mentioned  in  5  &  6  Vict.  c.  190, 
1181 

copyright  not  to  be  prejudiced  by  5  &  6 
Viet.  c.  100,  s.  i,  if  articles  marked  with 
name,  &c.,  of  proprietor,  and  as  regis- 
tered, 1182 

24&25  Vict.  c.  73,  1182 

5  &  6  Vict.  c.  100,  extended,  ib. 

apphcation  of  Acts,  ib. 

CORDAGE  FOE  SHIPPING.    See  Ships- 
Stores,  Vol.  V. 

COBN 

I.  The  Measure  of  Corn.     Corn  Rents 
buying  corn  in  sheaf  Tvithout  measuring, 

1182 
measure  of  com,  1183 
corn  rent,  ib. 

II.  Injuries  to  Corn 

setting  fire  to  crops  of  corn,  1183 
setting  fire  to  a  stack,  &c.,  of  com,  ih. 
liability  of  hundred  for.     See  Hundred, 

Vol.  II. 
attempts  to  set  fire  to  crops  or  stacks  of 

corn,  &c.,  ib. 
damaging  or  injuring  property  to  the  value 

of  £5,  ib. 
damaging,  &c.,  property  of  less  value  than 

£5,  1184 
claim  of  right  protected,  ib. 

III.  Misappropriation  by   Servants  of  the 
Corn  of  their  masters 

servants  taking  their  master's  corn,  &c., 
without  authority,  for  the  purpose  of 
giving  the  same  to  their  master's  horses, 
&c.,  not  guilty  of  felony,  but  liable  to 
imprisonment,  1184 

power  of  justices  to  dismiss  the  charge 
if  they  think  the  same  too  trifiing, 
1185 

on  trial  for  a  felony  the  jury  may  return  a 
verdict,  that  the  servant  committed  an 
offence  under  this  Act,  ib. 

appeal  against  conviction,  ib. 

no  certiorari,  1186 

Jervis'  Acts  to  apply,  ib. 

except  in  London  and  metropolitan  dis- 
tricts, ib. 

IV.  Prohibition  of  the  Sale  and  Use  of  Poi- 
a'oned  Chain 

penalty  for  selling  poisoned  grain,  seed, 

&c.,  1186 
penalty  for  sowing,  ib. 
except  for  purposes  of  agriculture,  ib. 
recovery  of  penalties,  ib. 
informer  entitled  to  moiety  of  penalty, 

when,  ib. 
indemnity  to  infonner,  &c.,  and  witnesses, 

1187 
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Y ..  Ascertaining  the  Price  of  Grain  for  Be- 
gulating  the  Importation  and  Exportation, 
S(C. 

the  5  Vict.  c.  14,  1187 

account  of  com  imported,  &c.,  and  com 
in  warehouse,  to  be  pubUshed  in  Gazette, 
ib. 

weekly  returns  of  purchases  and  sales  to 
be  made,  ib. 

power  of  appointing  comptroller  of  corn 
returns,  ib. 

comptroller  not  to  act  by  deputy,  except 
in  certain  cases,  ib. 

power  of  appointing  a  deputy,  ib. 

repeal  of  ss.  7,  10,  11,  of  5  Vict.  c.-14 

Lord  Mayor,  &g.,  to  appoint  an  inspector 
of  corn  returns  for  London,  1188 

said  inspector  not  to  execute  office  by 
deputy,  ib. 

Chancellors  of  Universities  of  Oxford  and 
Cambridge  to  appoint  and  remove  in- 
spector of  corn  returns  for  the  said  city 
and  town,  ib. 

no  person  dealing  in  com,  &c.,  to  be 
appointed  inspector,  &c.,  of  com  re- 
turns for  London,  Oxford,  or  Cambridge, 
1189 

appointments  of  inspectors  for  those  places 
to  be  enrolled,  ib. 

dealers  in  corn  in  London  to  deliver  in  a 
declaration  to  lord  mayor,  &c.,  ib. 

form  of  declaration,  1190 

dealers  in  com  to  make  weekly  returns  to 
corn  inspector,  ib. 

comptroller,  &c.,  of  corn  returns  for  Lon- 
don, Oxford,  and  Cambridge,  to  con- 
tinue in  office,  ib. 

appointments  of  other  inspectors  of  returns 
to  cease  on  24th  June  next  after  passing 
of  Act,  ib. 

in  other  cities  and  towns  than  London, 
Oxford,  and  Cambridge,  officers  of 
excise  to  act  as  corn  inspectors,  and 
attend  at  places  appointed,  1191 

commissioners  of  excise  to  make  known 
place  to  be  appointed  for  delivering  re- 
turns of  corn  purchased,  ib. 

inspectors  of  com  returns  may  continue  to 
hold  their  offices  by  warrant  of  commis- 
sioners of  treasury,  ib. 

dealers  in  corn  in  cities  and  towns  to  make 
declaration,  1192 

carriers  to  make  declaration,  ib. 

form  of  declaration,  ib.  .      * 

declaration  to  be  delivered  to  mayor,  &c., 
who  shall  give  a  certificate  thereof  to 
officer  of  excise  acting  as  inspector  of 
corn  returns,  1192 

inspectors  of  com  returns  empowered  to  re- 
quire such  declaration  from  corn  dealers, 
ib. 

corn  dealers  to  make  returns  in  writing  to 
inspectors  of  corn  bought  by  them, 
1193  ■' 
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V.  Ascertaming  the  Piice — continued 
when,  by  whom,  and  in  what  manner  deli- 
vered, to  be  stated  if  required,  1193 

corn    dealeris    having    made    declaration 

previous  to  Act,  shall  transmit  returns 

and  comply  with  rules  thereby  required, 

ib. 
penalty  on  corn  dealers  for  not  making 

declarations  or  returns,  1194 
returns,  ib. 

recovery  and  application  of  penalties,  ih. 
distress,  &c.,  for,  ib. 
penalty  on  witnesses  not  attending  when 

required,  1195 
making  false  returns  a  misdemeanour,  ib. 
Act  not  to  affect  practice  of  measuring  or 

privileges  of  London,  ib. 
limitations  of  actions,  &c.,  ib. 
Schedule  of  Cities  and  Towns  to  which 

5  Viet.  c.  14  refers,  1196 

VI.  Obstructing  the  Free  Passage  of  Grain 
obstructing  free  passage  of  grain,  1198 

as  to  the  liability  of  the  hundred  in  case 
of.    See  HuNDBEB,  Vol.  II. 

VII.  Forms,  as  to 

conviction  against  a  corn-dealer  for  not 

making   the    declaration    required    by 

5  Vict.  0.  14,  s.  23,  1199 
conviction  against  a  corn-dealer  for  not 

making  the  return  directed  by  5  Vict. 

c.  14,  ib. 

COKO]SrER 

I.  Different  hinds  of  Coroners,  1200 

II.  Who  may  be  a  Coroner.   Number  allowed, 
1201 

III.  Flection  of 

to  be  chosen  in  county  court,  ib. 

mode  of  proceeding  under  7  &  8  Vict.  c.  92, 

ib. 
petition  for  the  division  of  counties,  ib. 
preparation  and  contents  of  petition,  ib. 
privy  council  may  order  division  of  the 

county  into  districts,  1202 
districts  to   be  assigned  to  coroners  by 

justices  in  sessions,  ib. 
coroner  to  reside  in  district  or  within  two 

miles,  ib. 
provision  for  coroners  acting  in  districts 

before  division  of  county,  ib. 
power  to  grant  compensation,  ib. 
hst  of  places  in  each  district  to  be  made 

by  clerk  of  the  peace,  ib. 
place  of  holding  court  for  election  to  be 

inserted,  ib. 
and  poIUng  places,  ib. 
detached  parts  of  counties  to  form  parts 

of  counties  by  which  they  are  surrounded, 

1203 
election  to  be  held  in  the  district,  ib. 
who  to  elect,  ib. 
sheriff'  to  hold  a  special  county  court  for 

election  of  coroner,  ib. 


CO'RO'N^R— continued 
III.  Flection  of — continued 
if  election  not  determined  on  view  then  to 

proceed  to  take  a  poll,  1203 
duration  of  poll,  ib. 
places  for  taking  the  poll  at  elections  for 

coroners,  1204 
sheriff  may  erect  polling-booths  for  taking 

the  poll  at,  1204 
no  voter  to  poll  out  of  the  district  where 

his  property  lies,  ib. 
where  property  lies  in  a  parish  not  included 

in  any  district,  ib. 
poll  clerks  to  be  appointed  and  sworn,  ib. 
inspectors  of  poll  clerks,  ib. 
electors  to  be  sworn,  ib. 
form  of  oath,  ib. 
punishment  for  perjury,  1205 
custody  of  poll  books,  ib. 
final  declaration  of  the  poll,  ib. 
expenses  of  sheriff'  and  poll  clerks  to  be 

paid  by  candidates,  ib. 
provisions  of  7  &  8  Vict.  c.  92,  extended  to 

all  counties,  though  not  divided  into 

districts,  ib. 
in  boroughs,  ib. 
electors  who  may  be,  1206 
swearing  in,  ib. 
return  of  sheriff,  ib. 
county  to  answer  for  him,  ib, 

IV.  Duration  of  Office,  and  Femoval  from 
causes  of  removal,  1206,  1207 

V.  Places  over  which  Coroner  has  Jurisdic- 

tion 

places  wherein  county  or  district  coroner 
has  jurisdiction,  1207 

where  stroke  and  death  in  diff'erent  coun- 
ties, 1208 

view  must  be  within  the  jurisdiction,  1209 

VI.  Power  to  Appoint  a  Dexmty 
in  counties  or  districts,  1209 
privileges  and  duties  of  deputy,  1210 
in  boroughs,  1211 

VII.  Poioer  and  Duty  in  taldng  an  Inquisi- 
tion of  Death 

duty  in  taking  an  inquisition  of  death, 

1211 
notice,  ib. 

burying  without  notice,  ib. 
lying  unburied,  ib. 
precept  to  summon  a  jury,  ib. 
the  jury,  ib. 

summoning  the  jui-y,  1212 
fine  of  defaulting  jurors,  ib. 
certificate  of  fine  to  be  sent  to  the  clerk  of 

the  peace,  ib. 
by  whom  taken  where  several  coroners, 

ib. 
when  to  be  taken,  ib. 
place  of  holding,  ib. 
swearing  and  charge,  1213 
view  of  the  body,  ib. 
of  what  inquest  shall  be  where  a  person  is 

slain,  ib, 

D  D  D  D  D 


1506 

CO'ROTS^'R—conUmed 


IVititx, 


VII.  Power  cmd  Duty — continued 
Wounds,  1214 
defendant's  evidence,  ih. 

(inquire  of  the  murderer's  lands  and 

goods,  ib. 
persons  drowned,  or  suddenly  dead,  il. 
flight,  ih, 

township  amerced  for  an  escape,  ib. 
accessaries,  ib. 
persons  dying  in  prison,  ib, 
statute  of  Edw.  I.  merely  directory,  1215 
coroners  not  to  intrude  into  families  or 

hold  unnecessary  inquests,  ib. 
evidence  and  witnesses,  ib. 
taking    down    examinations   in   writing, 

1216 
binding  witnesses    to    appear,  &c.,  1215, 

1216 
penalty  for  his  neglect,  1216 
what  witnesses  should  be  bound  to  appear, 

ib, 
certifying  examination,  1217 
accused  to  have  copies  of  depositions,  ib. 
expenses  of  inquests,  ih, 
schedule  to  be  made  of  fees  payable  on 

holding  inquests,  ib, 
coroners  to  pay  medical  witnesses,  1218 
coroners  of  counties  to  lay  their  accounts 

before  sessions,  ib. 
coroners  of  boroughs  to  lay  them  before 

town  council,  1218 
coroner  to  be  re-paid  out  of  county  rates  or 

borough  fund,  ib. 
Act  applicable  to  London  and  Southwark, 

ib, 
expenses  of  inquests  occasioned  to  any 

county  with  respect  to  any  detached 

part  of  any  other  county,  ib. 
statute  as  to  county  coroners'  fees  repealed, 

1219 
county  coroner  to  be  paid  by  salary,  ib. 
medical  witnesses,  ib, 
coroner  empowered  to  summon  medical 

witnesses,  and  to  direct  the  perform- 
ance of  a  post-mortem  examination,  ih. 
majority  of  jury  may  require  coroner  to 

summon  additional  medical  evidence  if 

first  not  satisfactory,  1220 
fees  to  medical  witnesses  to  be  paid  out  of 

funds  collected  for  relief  of  poor,  ib. 
no  fee  for  a  post-mortem    examination 

instituted  without  order  from  coroner, 

ib. 
inquests  on  bodies  of  persons  dying  in 

public  institutions,  ib. 
penalty  on  medical  practitioner  for  neglect- 
ing to  attend,  1221 
Act  not  to  extend  to  Scotland,  ib. 
who  may  be  present  at  inquest,  i6. 
adjourning  inquest,  ib. 
in  case  of  accidents  in  mines,  ib. 
the  verdict,  1222 
form  of  inquisition,  ib. 
signatures  to,  ib, 
sealing,  ib. 
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VII.  Power  and  Duty — continued 
to  be  on  parchment,  when,  1222 
time  of  making  it,  ib. 
general  requisites,  1223 
formal  parts,  ib. 

venue  and  place,  ib, 

form  of  inquisition,  ih, 

time  of  holding,  ib, 

name  and  style  of  coroner,  ib, 

view,  1224 

name  of  deceased,  ih. 

names,  &c.,  of  jurors,  ib, 

the  party  charged,  ih. 

act  causing  death,  1225 

time  and  place,  ib, 

deodands,  ih. 

enrolling  proceedings,  1226 

binding  witnesses  to  prosecute,  and  issuing 
warrant  against  offender,  ih. 

commitment  after  verdict,  ih. 

bail  in  cases  of  manslaughter,  ib. 

recognizances  to  be  taken,  ih. 

burial  of  deceased,  ih. 

publishing  proceedings,  ih. 

return  of  inquisitions,  &;c.,  1227 

fining  for  default,  ih. 

applicable  to  all  coroners,  ib. 

attending  court,  return,  &o.,  of  inquisi- 
tions otfelo  de  se,  Sec,  ih. 

recognizances  forfeited  at  coroners'  in- 
quests to  be  returned  to  clerks  of  the 
peace,  ib. 

defects  in  inquisition,  how  taken  advan- 
tage of,  1228 

amending  inquisitions,  ih. 

defects  cured,  ih. 

variances  in,  1229 

statement  of  venue,  1230 

matters  unnecessary  to  be  proved,  ih. 

by  whom  amendment  to  be  made,  1231 

proceedings  where  inquisition  quashed, 
ih. 

effect  of  inquisition,  ii. 

when  traversable,  ih. 

inquisition  equivalent  to  finding  of  a  grand 
jury,  1232 

trial,  ii>. 

VIII.  His  Power  and  Duty  in  other  Matters 
treasure  trove,  1232 

persons  wounded,  ib. 

housebreaking,  ib, 

rape,  ib. 

wrecks,  ib. 

arson,  ib. 

executing  process,  1233 

as  to  juries,  ib. 

outlawry,  ib. 

returning  inquisitions,  &o.,  ib. 

as  conservator  of  the  peace,  ib. . 

words  spoken  in  summing  up  to  jury  not 
actionable,  ib. 

deputy,  ib. 

coroner  may  not  act  in  prosecution  of  per- 
son charged  before  him,  ib. 
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IX.  Hia  Remuneration 
formerly  none,  1233 

county  coroner  to  be  paid  by  salary,  1234 
power  to  alter  salary,  ib. 
proviso  as  to  disbursements,  ib. 
in  boroughs,  having  court  of  quarter  ses- 
sions fees  to  bo  taken,  ib. 

X.  Other  Privileges 
exempt  from  offices,  1235 
arrest,  ib. 

XI.  JSm  Punishment  for  not  doing  his  duty 
concealing  felonies,  neglecting  duty,  &c., 

1235 

refusal  to  hold  inquest,  ih. 

removal  from  office  for  inability,  extor- 
tion, neglect  of  duty  or  misbehaviour, 
ib. 

suppressing  inquisition,  1236 

influencing  jury,  ib. 

ofl['euce  at  common  law,  ib. 

offence  of  coroner,  ib. 

action  against  for  acts  done,  ib, 

coroners  for  Durham,  ib. 

XII.  Forms,  as  to,  1236 

Schedule  to   the  6*7    IfJB.   IV.,  c.  89, 
1247 

COEPOKATIONS 

indictment    against.      See    Indictment, 

Vol.  III. 
evidence  of  books,  &c.,  of.    See  Evidence, 

Vol.  II. — Inspbotion,  Vol.  III. 
rating  of.     See  PooE,  Vol.  IV. 
election,  &c.,  on  Sunday,  1248 
the    Municipal    Corporation  Act,  5  &  6 

Will.  IV.  c.  76,  ib. 
preamble  of,  ih. 
repeal  of  all  Acts,  charters,  and  customs 

inconsistent  with  Act,  ib. 

I.  Burgess  Lists 

reservation  of  rights  of  property  and  bene- 
ficial exemptions  to  freemen,  their  wives 
and  children,  1249 

reservation  of  parliamentary  franchise  to 
freemen,  ib. 

freemen's  roll  to  be  made  out  and  kept  by 
the  town  clerk,  ib. 

corporations  to  be  styled  mayor,  alder- 
men, and  burgesses,  ib. 

boundaries  of  certain  boroughs,  to  be  those 
settled  by  2  &  3  Will.  IV.  c.  64,  ib. 

boundaries  of  other  boroughs  to  remain 
until  altered  by  Parliament,  ib. 

every  place  included  within  bounds  of 
borough  to  be  part  of  such  borough,  ib. 

parts  cut  off'  from  the  borough  to  be  de- 
clared part  of  adjoining  county,  ib. 

occupiers  of  houses,  &o.,  rated  for  three 
years  to  poor,  entitled  to  be  burgesses, 
if  resident  householders  in  seven  miles, 
1250 

on  payment  of  rates,  ib. 
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I.  Burgess  Lists — continued 

aliens  and  persons  who  have  received  paro- 
chial relief  or  other  alms  not  to  be  in- 
rolled,  1250 

sufficient  occupation,  what,  1251 

joint  occupation,  ib. 

inhabitant  householder  who,  ib. 

as  to  rating  and  payment  of  rates,  ii. 

in  case  of  payment  of  rates  by  owner  who 
has  been  rated  occupier  may  claim  to 
be  on  burgess  roll,  ih. 

medical  assistance  or  instruction  in  en- 
dowed schools  not  to  be  a  disqualifica- 
tion, 1252 

occupiers  may  claim  to  be  rated,  ib. 

in  case  of  titles  by  descent,  &c.,  how  occu- 
pation reckoned,  1253 

no  new  burgesses  to  be  admitted  who  are 
not  qualified,  ib. 

overseers  to  make  lists  of  persons  entitled 
to  be  burgesses  in  respective  parishes, 
ib. 

as  to  omission  to  sign  burgess  list,  ib. 

overseers  to  make  out  burgess  list  by  1st 
September,  1254 

as  to  boroughs  in  which  there  is  no  town 
clerk,  1255 

as  to  precincts,  &c.,  where  there  are  no 
over,seers,  ib. 

persons  omitted  from  overseers'  lists  to 
give  notice  to  town  clerk,  ib. 

notices  as  to  persons  not  entitled  to  be 
retained  in  lists,  ib. 

lists  of  claimants,  and  of  persons  objected 
to,  to  be  published,  &c.,  ib. 

form  of  notice  of  claim,  1256 

form  of  notice  of  objection,  ib. 

mayors  and  assessors  to  revise  lists,  and, 
upon  due  proof,  to  insert  and  expunge 
names,  ib. 

mandamus  to  mayor  to  hold  court,  1257 

assessor  may  appoint  a  deputy,  ib. 

appointment  to  be  signified  to  councH,  ib. 

power  to  mayor,  &c.,  of  adjourning,  of 
administering  oaths,  &o.,  ib. 

mayor  to  sign  lists  in  open  court,  ib. 

aifirmation  may  be  substituted  for  oath,  ib. 

revised  borough  lists  to  be  kept  by  town 
clerk,  ib. 

and  copied  into  books,  with  names  num- 
bered, ib, 

such  book  to  be  the  roll  of  burgesses  en- 
titled to  vote,  ib. 
no  stamp  duty  on  enrolment,  1258 
burgess    roll    not    to  be  questioned  for 
want  of  title  in  the  mayor  or  assessors, 
ib. 
burgess  roll  to  be  in  force  till  revision  of 

new  burgess  roll,  ib. 
copy  of  burgess  roll  to  be  printed  for  sale, 

ib. 
where  new  burgess  list  of  a  parish  in  a 
borough  has  not  been  made  out  the  part 
of   old    burgess  roll    applying  to    the 
parish  to  continue  in  force,  ib. 
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I.  Burgess  Lists — continued 

mandamus  to  put  burgess  on  the  roll,  1259 

quo  wa/i-ranto,  ib. 

as  to  eleetion  of  mayor,  aldermen,  and 

council,  and  of  auditors  and  assessors, 

1260 

II.  Offences  at  Elections 

no  inquiry  of  the  voter  except  as  to  iden- 
tity, and  whether  he  has  voted  before  at 
the  same  election,  1260 

forms  of  questions  as  to  these  points,  ii. 

persons  convicted  of  bribery  disqualified 
from  voting  in  any  election  in  such 
borough,  ib. 

persons  offending  on  discovering  other 
offenders  to  be  discharged  from  penalties, 
1261 

prosecution  to  be  within  two  years,  ib. 

personation  of  voters,  ib. 

offence  of  personation,  ib. 

forging  nomination  or  voting  papers,  ib. 

penalty  for  bribery  at  elections  under 
22  Vict.  c.  35,  ib. 

deiinition  of  bribery  by  that  Act,  1262 

appeal,  ib. 

limitation  of  time  for  proceedings,  ib. 

extent  of  that  Act,  ib. 

III.  Division  into  Wards. 

where  boroughs  are  to  be  divided  into 
wards,  bounds  of  wards  to  be  deter- 
mined by  barristers  appointed  to  revise 
lists,  1262 

number  of  councillors  for  each  ward  to  be 
assigned  by  barristers  according  to  cer- 
tain rules,  1263 

apportionment  of  councillors  for  each  ward 
in  which  ancient  division  is  adhered  to, 
ib. 

power  to  examine  rate  books,  ib. 

divisions  into  wards  may  be  altered,  1264 

barrister  to  set  out  wards,  ib. 

councillors  and  assessors  to  be  elected  in 
wards'  by  burgesses  of  such  wards,  ib. 

court  of  mayor  and  assessors  for  revising 
burgess  lists  to .  be  the  same  as  for 
electing  auditors,  1265 

penalties  on  mayor,  overseers,  &o.,  neglect- 
ing to  comply  with  Act,  ib. 

IV.  Officers 

duration  of  office  of  mayor,  1266 

mayor  to  be  a  justice  for  borough,  1266 

and  returning  officer  at  elections  of  mem- 
bers to  serve  in  Parliament,  ib. 

precedence  of  mayor  in  borough,  1266 

power  to  appoint  a  deputy,  ib. 

powers  of  deputy,  ib. 

power  to  council  to  appoint  town  clerk, 
treasurer,  and  other  officers,  1267 

and  to  take  security  for  discharge  of 
official  duties,  ib. 

salaries  to,  ib. 

treasurer  to  pay  no  money  but  by  order  of 
council,  ib. 
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IV.  Officers — continued 

officers  to  account,  &c.,  according  to  orders 

of  council,  1267 
summary  remedy  against  officers  for  not 

accounting,  or  not  delivering  up  books, 

papers,  &c.,  1268 
jurisdiction  of  justices  to  hear  complaints, 

ib. 
council    empowered    to   remove    certain 

officers,  1269 
such  officers  to  continue  until  removed,  ib. 
officers  to   receive   compensation  on  re- 
moval, ib. 
powers  of  justices,  &c.,  under  local  Acts 

transferred  to  the  council,  ib. 
council  may  appoint  committees,  1270 

V.  Watching  and  Lighting 

a  watch  committee  to  be  appointed,  to  con- 
sist of  mayor  and  councilmen,  1270 

such  committee  to  appoint  constables  for 
borough,  ib. 

constables  to  be  for  county,  &c.,  as  well  as 
borough,  ib. 

watch  committee  to  make  regulations  for 
management  of  constables,  ib. 

power  to  constables   to    apprehend    dis- 

.  orderly  persons,  &c.,  1271 

constables  attending  at  watch-houses  in 
the  night  may  take  bail  by  recognizance 
from  persons  brought  before  them  for 
petty  misdemeanours,  ib. 

such  recognizance  to  be  conditioned  for  ap- 
pearance of  parties  before  a  magistrate, 
ib. 

in  default  of  appearance,  recognizance 
to  be  forfeited,  ib. 

time  of  hearing  may  be  postponed,  ib. 

penalties  on  constables  for  neglect  of  duty, 
ib. 

penalty  for  assaults  on  constables,  ib. 

regulation  and  payment  of  expenses,  1272 

rewards  for  activity,  &c.,  xb. 

magistrates  to  appoint  annually  a  certain 
number  of  persons  to  act  as  special  con- 
stables, ib. 

payment  of  special  constables,  ib. 

on  notice  of  appointment  of  constables, 
the  present  provisions  in  local  Act  as  to 
watching,  &c.,  to  cease,  ib. 

watch-boxes,  arms,  &c.,  to  be  given  up  for 
use  of  constables  appointed  under  this 
Act,  1273 

penalty  for  not  giving  them  up,  ib. 

proviso  as  to  rates  in  arrear,  and  as  to 
debts,  ib. 

watch  committee  to  transmit  a  report  quar- 
terly to  the  secretary  of  state,  and  also 
a  copy  of  their  rules,  &c.,  ib. 

power  for  council  to  order  parts  of 
borough  not  within  a  local  Act  as  to 
lighting,  to  be  included  in  such  Act, 
1274 

proviso  as  to  amount  of  rate  for  lighting, 
ib. 


$nt(w. 


■150[ 


COUVOnATHOm— continued 


V.  Watching  and  Lighting — continued 
council  may  assume  powers  of  inspectors 

under  3  &  4  Will.  IV.,  c.  90,  for  light- 
ing any  part  of  borough,  not  within  a 
local  Act  for  lighting  same,  1274 
Act  not  to  interfere  with  regulations  for 
government,  &c.,  of  dock-yards,  arsenals, 
&o.,  a. 

VI.  Bye- Laws 

council  to  have  power  to  make  bye-laws, 
1275 
•    as  to  breaches  of  bye-laws,  1276 

VII.  Borough  Fund  and  Bates 

corporate  property  and  fines  received  to  be 
carried  to  account  of  borough  fund, 
1276 

payment  of  debts,  &c.,  salaries  of  recorder, 
town  clerk,  treasurer,  and  other  officers, 
and  election  expenses,  to  be  paid  out  of 
such  fund,  %b. 

application  of  surplus,  ib. 

if  fund  be  insufficient,  council  shall  order 
a  rate  to  make  up  deficiency,  1277 

to  be  in  nature  of  a  county  rate,  ib. 


sums  levied  to    be  paid    to  account  of 

borough  fund,  ib. 
watch  rate,  ib. 

decisions  as  to  salaries,  1278 
as  to  costs  and  charges,  ib. 
as  to    expenses   necessarily  incurred   in 

carrying  into  effect  the  provisions  of  the 

Act,  ib. 
7  Will.  IV.  and  1  Viet.  .;.  81,  ib. 
levying   of  borough    or  watch  rates  by 

churchwardens  and  overseers,  1280 
council  of  borough  empowered  to  levy  a 

rate  for  carrying  former  Act  into  execu- 
tion, ib. 
watch  rate  may  be  levied  not  exceeding 

%d.  in  pound,  or  in  certain  cases  average 

rate,  1281 
may  amount  to  M,  in  the  pound,  1283 
as  to  powers  of  the  council  of  any  borough, 

ib. 
recited  Act  not  to  apply  to  boroughs  in 

certain  cases,  1282 
proviso,  ib. 

property  liable  to  watch  rate,  1283 
recovery  of  borough  rate,  ib. 


form  of  notice  of,  ib. 

to  whom  to  be  given,  ib, 

certiorari,  ib. 

as  to  rates  in  boroughs  not  within  5  &  6 

Will.  IV.,   c.   76,  or  liable  to  county 

rate,  1284 
justices  in  such  borough  may  make  a  rate 

in  nature  of  a  county  rate,  ib. 
appeal,  i&. 

VIII.  Collection  of  Rates  by  Overseers,  &c.  _ 
overseers  may  levy  in  parts  of  parishes  in 
boroughs,  1285 


COEPO  E  kllOTS^— continued 

VIII.  Collection  of  Rates,  &c. — continued 
overseers  for  parts  of  parishes  and  places 

within  boroughs  to  raise  district  rates, 
1285 

district  rates  to  be  allowed  and  published,!^. 

appeal  against  district  rate,  1286 

district  rates  to  be  sufficient  to  raise  the 
amount  required,  ib. 

collectors  to  account,  ib. 

surplus  of  district  rate  to  be  paid  to  the 
treasurer,  ib. 

separate  rate  made  by  overseers  for  raising, 
ib. 

watch  rates  to  be  accounted  for,  and  sur- 
plus paid  to  the  treasurer,  ib. 

persons  rated  may  be  excused  on  account 
of  poverty,  ib. 

watch  rates  to  be  charged  only  upon  per- 
sons liable  where  part  of  parish  only 
liable  to  watch  rate,  1287 

procedure  to  recover  rates,  ib. 

overseer  may  be  appointed  for  two  or  more 
parts  of  parishes  or  extra  parochial 
places,  lb. 

in  parishes  partly  in  and  partly  out  of  the 
borough  the  county  rate  or  district 
police  rate  may  be  separately  collected 
in  parts  out  of  the  borough,  ib. 

and  district  borough  or  other  rates  may  be 
separately  collected  in  parts  within  the 
borough,  1288 

where  precept  to  guardians  of  union  under 
7  &  8  Vict.  c.  33,  overseers  of  place  in 
union  may  be  directed  to  pay  to  trea- 
surer of  union,  1289 

reimbm'gement  of  overseers  may  be  post- 
poned if  amount  small,  ib. 

repeal  of  provisions  as  to  collecting  county 
rates,  ib. 

local  Acts  for  the  relief  of  the  poor  are  not 
to  be  affected  by  5  &  6  Will.  IV.,  c.  76, 
1290 

appointment  of  overseers  in  boroughs,  ib. 

as  to  matters  to  be  done  by  overseers 
under  5  &  0  Will.  IV.,  c.  76,  ib. 

justices  to  act  in  matters  relating  to  the 
poor,  1291 

accounts  of  receipts  and  disbursements  tc 
be  kept  audited  and  published,  ib. 

IX.  Appoimtment,  Qualification,  and  Jurisdic 
tion  of  Justifies 

commission  may  be  issued  for  certain  per- 
sons to  act  as  justices  in  such  boroughs. 
1291 

councils  may  make  bye-laws,  on  which 
crown  may  appoint  salaried  justices, 
1292 

council  to  provide  a  police  office,  ib. 

justices  need  not  be  qualified  by  estate,  ib. 

such  justices  not  to  sit  in  courts  of  gaol 
delivery,  &c.,  1293 

certain  matters  of  local  jurisdiction  mad< 
cognizable  by  justices  of  the  peace  foi 
the  county,  ib. 
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IX.  Appointment,  t&c. — continued 
prisoners  may  be  oomraitted  to  borough 

gaol  for  trial  at  the  assizes,  1298 
persons  charged  with  murder  to  be  com- 
mitted to  the  county  gaol,  1294 
as  to  expenses  of  last  mentioned  prisoners, 

a. 

prisoners  committed  to  borough  gaol  to  be 
removed  to  county  gaol  previous  to 
trial,  ib.     , 

prisoners  under  removal  to  be  deemed  in 
legal  custodj',  ib. 

expenses  of  removal  how  to  be  calculated, 
ib. 

account  of  expenses  to  be  made  out  and 
signed  by  clerk  to  justices  and  sent  to 
town  clerk  of  borough,  1295 

upon  conviction  for  offences  committed 
within  borough  offender  may  be  com- 
mitted in  execution  to  borough  gaol, 
ib. 

powers  of  sheriffs  in  certain  cases  given  to 
gaoler,  ib. 

provisions  as  to  removal  of  prisoners  before 
trial  to  apply  to  removal  after  con- 
viction, ib. 

borough  justices  to  have  the  same  j  uris- 
diction  as  county  justices  under  any 
local  Act  as  to  offences  committed  in 
borough,  ib. 

interpretation  clause  of  13  &  14  Vict.  c. 
91,  ib. 

justices  to  appoint  a  clerk,  ib. 

who  shall  not  be  clerk  of  peace,  or  alder- 
man, or  councillor,  nor  be  concerned  in 
prosecution  of  offenders  committed  by 
borough  justices,  ib. 

appointment  of  petty  sessions,  1296 

X.  Court  of  Quarter  Sessions 

the  Crown  may  grant  a  separate  court  of 

quarter  sessions,  and  appoint  a  recorder, 

in  certain  boroughs,  1296 
recorder    to   be   a  justice  of  peace  for 

borough,  1297 
but  not  a  member  of  Parliament  for  the 

borough,  alderman,  councillor,  or  police 

magistrate,  ib. 
appointment  of  deputy  recorder,  ib. 
recorder  and  justices  to  make  declaration 

before  acting,  1298 
sessions  to  be  held  for  borough,  ib. 
of  which  recorder  to  be  sole  judge,  ib. 
recorder  not  to  make  or  levy  county  rate, 

or  grant  licenses,  ib. 
jurisdiction  of  borough  quarter  sessions  as 

to  orders  of  removal,  ib. 
as  to  lunatic  orders,  1299 
taxation  of  costs,  ib. 

recorder  has  no  power  to  allow  rates,  ib. 
division  of  court,  ib. 
mayor,  in  absence  of  recorder  and  deputy 

recorder,  may  open  and  adjourn  court, 

1301 
capital  jurisdictions,  and  all  other  criminal 
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X.  CouH  of  Quarter  Sessions — continued 

jurisdictions  in  boroughs,  other  than 
specified  in  Act,  abolished,  1301 

chartered  admiralty  jurisdictions  abo- 
lished, ib. 

certain  exceptions  in  38  Geo.  III.,  c.  52,  re- 
pealed, ib. 

Berwick-upon-Tweed  to  be  a  county  of 
a  town,  1302 

trial  of  offences  committed  in  counties  of 
cities  and  towns  corporate,  ib. 

offenders  committed  to  borough  sessions 
whose  jurisdiction  is  taken  away  to  be 
tried  in  adjoining  county,  ib. 

and  other  borough  sessions  business  to  be 
transacted  at  same  county  sessions,  ib. 

county  justices  to  have  jurisdiction  in  all 
boroughs  which  have  not  a  separate 
court  of  quarter  sessions  of  the  peace 
under  Act,  ib. 

certain  boroughs  not  to  be  a.ssessed  to 
county  rates,  1303 

liabUity  to  county  rate  in  respect  of 
weights  and  measures,  ib. 

boroughs  to  pay  expenses  of  prosecutions 
at  assizes,  w. 

treasurers  of  counties  to  keep  an  account 
of  expenses  of  prosecution  of  offenders 
sent  by  such  boroughs  for  trial  at  the 
assizes,  ib. 

and  make  order  on  them  for  payment 
thereof,  ib. 

in  case  of  difference  respecting  account, 
same  to  be  referred  to  arbitration,  ib. 

council  may  contract  for  commiting  pri- 
soners to  gaol  of  another  borough,  if 
sufficient,  1304 

county  justices  may  contract  with  council 
of  borough  for  committal  of  prisoners  to 
borough  gaol,  1305 

council  of  certain  boroughs  to  have  same 
powers  under  4  Geo.  IV.,  c.  64,  and  5 
Geo.  IV.,  u.  85,  as  justices  have  at  their 
sessions  in  counties,  ib. 

appointment  of  gaoler,  1306 

boroughs  to  pay  proportion  of  other  county 
expenditure,  1306 

who  to  be  jurors,  1307 

summoning  of  jurors,  &c.,  ib. 

fine  on  jurors  for  non-attendance,  ib. 

members  of  coimcil,  &c.,  exempt  from  serv- 
ing on  juries,  1308 

burgesses  of  boroughs  which  have  sessions 
exempt  from  juries  of  county  sessions, 

chartered  exceptions  from  serving  on 
juries  abolished,  ib. 

XI.  Remuneration  of  Law  Officers 

fees  payable  to  clerk  of  peace,  clerk  to 
magistrates,  and  registrar  and  officers  of 
court  of  record,  1308 

table  of  fees  to  be  hung  up,  1309 

XII.  Application  of  Penalties,  1309 
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XIII.  Procedure  as  to  Offences  Punishable  hy 
Summa/ry  GonvicHon 

limitation  of  time  for  prosecution  of 
oifenoes  punishable  on  summary  con- 
viction, 1309 

power  to  summon  witnesses,  1310 

penalty  for  disobedience  of  summons,  &o., 
ib. 

no  witness  or  justice  to  be  incompetent 
on  the  ground  of  rateability,  ii. 

payment  of  penalties,  ib. 

may  be  levied  by  distress,  ib. 

or  offender  imprisoned,  ib. 

form  of  conviction,  ib. 

appeal  against  convictions,  1311 

no  certiorari,  &c.,  ib. 

defects  in  form,  &c.,  ib. 

venue  in  proceedings  against  persons 
acting  under  Act,  ib. 

notice  of  action — general  issue,  ib. 

tender  of  amends,  &e. — costs,  1312 

jurisdiction  of  cinque  ports  preserved, 
ib. 

jurisdiction  of  cinque  ports  further  pre- 
served, 1313 

proviso  as  to  juries  in  cinque  ports'  liber- 
ties, ib. 

XIV.  Interpretation  Clamse 

as  to  acts  to  be  done  by  overseers,  1313 

COEEEOTION 

how  far  a  correction  is  justified  in  battery, 
314 

COEBECTION,    HOUSE    OF.    See   Gaol, 
Vol.  II. 

CORRUPTION  OF  BLOOD.     See  Attain- 
der 

COSTS 

I.  Of  Prosecutor  and  Witnesses  in  Prosecutions 
by  Indictment 

prosecutor's  costs  at  common  law,  1315 

of  witnesses  in  civil  proceedings,  ib. 

in  criminal  proceedings,  ib. 

by  statute  7  Geo.  IV.,  e.  64,  courts  may  order 
payment  of  espenses  of  prosecutions  for 
felonies,  ib. 

allowances  to  persons  attending  on  re- 
cognizance, where  no  bill  preferred,  ib. 

court  may  order  payment  of  expenses  of 
prosecutions  for  misdemeanours,  1316 

repeal  of  7  Geo.  IV.  c.  64,  s.  23,  as  to 
expenses  before  examining  magistrate, 
ib. 

power  of  payment  of  expenses  in  misde- 
meanours extended,  ibi' 

costs  where  no  committal  takes  place  or 
parties  bound  to  prosecute,  &c.,  ib. 

order  of  payment  to  be  made  out  by  clerk 
of  assize,  &c.,  and  paid  by  county  trea- 
surer, 1317 

in  places  not  contributing  to  county  rate, 
1318 


COBTB— continued 

I.  Of  Prosecutor  and  Witnesses — continued 

7  Geo.  IV.,  c.  64,  repealed  so  far  as  it 
gives  quarter  sessions  power  to  make 
regulations  as  to  costs  and  expenses, 
1318 

secretary  of  state  may  make  regulations  as 
to  costs  in  prosecutions,  ib. 

and  as  to  scales  of  payment  as  to  which 
examining  magistrate  may  give  certifi- 
cate, tJ. 

decisions  on  foregoing  enactments,  1319 

in  case  of  insane  prisoner,  1320 

costs  to  be  paid  by  the  treasurer,  1321 

mandanvm  to  borough  treasurer,  ib. 

admiralty  prosecutions,  ib. 

cases  in  Central  Criminal  Court,  1322 

by  municipal  corporations,  ib. 

where  the  prisoner  committed  under  an 
exclusive  jurisdiction,  not  being  a 
county,  to  county  gaol,  ib. 

where  trial  in  Central  Criminal  Court  by 
order  of  Court  of  Queen's  Bench  under 
19  &  20  Vict.  c.  16,  ib. 

the  Court  of  Crown  Cases  Reserved,  1323 

when  trial  in  next  adjoining  county  to 
that  where  offence  committed,  ib. 

assaults  upon  poor  law  officers,  ib. 

in  cases  of  perjury,  ib. 

in  misdemeanours  under  Larceny  Act,  ib. 

the  same  under  Malicious  Injuries  to  Pro- 
perty Act,  ib. 

the  same  under  Porgery  Act,  ib. 

the  same  under  the  Offences  against  the 
Person  Act,  ib. 

in  oases  of  assault  defendant  may  be 
ordered  to  pay  the  costs  of  the  prosecu- 
tion, 1324 

in  actions  and  prosecutions  for  anything 
done  in  pursuance  of  the  Offences  against 
the  Person  Act,  i5. 

the  same  in  pursuance  of  the  Malicious  In- 
juries to  Property  Act,  ib. 

the  same  in  pursuance  of  Coinage  Act, 
1325 

in  prosecutions  under  the  Coinage  Act,  ib. 

guardians  and  overseers  to  prosecute  in 
certain  cases  under  the  Offences  against 
the  Person  Act,  ib. 

costs  of  such  prosecutions,  ib. 

clerk  of  guardians  may  be  bound  over  to 
prosecute,  ib. 

on  prosecutions  under  the  Bankruptcy  Act, 
1326 

in  misdemeanours  under  14  k  15  Vict, 
c.  19,  s.  12,  ib. 

costs  in  other  prosecutions,  ib. 

II.  Of  DefendaM  on  Prosecutions  by  Indict- 

ment 

on  acquittal  of  person  indicted  who  has 
not  been  committed  or  held  to  bail,  the 
Court  may  order  defendant's  costs  to  be 
paid  by  the  prosecutor,  1327 

prisoner's  witnesses  to  be  examined  by 
justices  on  indictable  offences,  ib. 
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II.  Of  Defendant  on,  <&c. — continued 
costs  of  prisoner's  witnesses,  1328 

where  defendant  able  to  bear  the  costs  of 
his  own  conveyance  to  gaol,  ib. 

where  unable,  ib. 

costs  under  Jervis'  Act,  11  &  12  Vict.  c.  42, 
ib. 

prisoners  charged  with  crimes  for  want  of 
prosecution  to  be  set  free,  1329 

gaoler's  fees  aboUshed,  1330 

III.  On  Convictions  and  Hummajry  Proceed- 
ings before  Justices 

11  &  12  Yict.  c.  43,  1330 

justices  may  award  costs,  ib. 

costs  to  be  specified  in  conviction,  1330, 

1331 
signing  order  in  blank  an  irregularity, 

ib. 
expenses  under  Criminal  Justice  Act,  ib. 
mode  of  fixing  costs,  1332 
costs  of  distresses,  ib. 

IV.  Of  Cwrying  a,  Prisoner  to  Gaol,  1332 

V.  Of  Constables,  and  in  otlier  Cases. 
of  constables.    See  Constables 

on  prosecution  for  third  breach  of  alehouse 

licenses.     See  AiEHonsE 
on  certiorari.     See  Ceetioraei 
on  appeals.    See  Appeals 
on  appeals  against  poor  rates.     See  POOE 

Kates,  Vol.  IV. 
on  appeals  against  orders  of  removal.  See 

Poor,  Vol.  IV. 
on  appeals  against  overseers' accounts.  See 

PooE,  Vol.  IV. 
in  distresses  for  rent.     See  Waerant  or 

Distress,  Vol.  V. 
in  prosecution  of  vagrants.  See  Vaseanis, 

Vol.  V. 
of  prosecuting  a  master  for  ill  treating 

parish  apprentice.     See  Poos,  Vol.  IV. 
of  commitments.    See  Commitment  poe 

Safe  Custody,  Commitment  in  Exe- 
cution, 855 
as  to  rewards.     See  Eewahds,  Vol.  V. 

VI.  Forms  as  to 

order  of  justice  to  treasurer  of  county  to 
pay  expenses  of  carrying  party  coin- 
mitted  to  common  gaol,  on  27  Goo.  II., 
c.  3,  s.  1,  1333 

form  of  awarding  costs,  on  3  Jac.  I.,  c.  10, 
s.  1,  ib. 

form  of  warrant  of  distress  upon  a  convic- 
tion where  the  offence  is  punishable  by 
imprisonment,  ib. 

warrant  of  distress  where  the  disobeying 
of  the  order  is  punishable  with  impri- 
sonment, 1334 

warrant  of  commitment  for  want  of  dis- 
tress in  either  of  the  last  two  cases,  1335 

warrant  of  distress  upon  an  order  for 
dismissal  of  an  information  or  complaint, 
ib. 


COSTS— continued 

VI.  Forms,  as  to — continued 

warrant  of  commitment  for  want  of  dis- 
tress in  the  last  case,  1336 

certificate  of  clerk  of  the  peace  that  tho 
costs  of  an  appeal  are  not  paid,  ib. 

warrant  of  distress  for  costs  of  an  appeal, 
ib. 

warrant  of  commitment  for  want  of  dis- 
tress in  the  last  case,  1337 

COTTAaSS 

what,  1337 

former  statutes  as  to,  ib. 

the  2  Will.  IV.,  c.  42,  1338 

trustees  and  parish  officers  in  vestry  assem- 
bled may  let  portions  of  poor  allot- 
ments to  industrious  cottagers,  ib. 

land  to  be  duly  cultivated,  ib. 

vestry  to  be  held  annually  to  receive  ap- 
plications, ib. 

order  of  vestry  to  authorise  occupation, 
ib. 

payment  of  rent,  ib. 

if  rent  is  in  arrear,  or  land  not  duly  culti- 
vated, tenant  may  be  evicted,  ib. 

power  to  recover  possession  of  laud  ille- 
gally held  over  by  summary  process,  ib. 

arrears  of  i-ent,  how  to  be  recovered,  1339 

application  of  rent,  ib. 

power  to  exchange  for  greater  convenience 
of  cottagers,  ib. 

no  habitations  to  be  erected,  ib. 

powers  and  provisions  of  this  Act  extended 
to  1  &  2  Will.  IV.,  c.  42,  and  c.  59,  ib. 

COUNSEL 

as  to  his  right  to  attend  before  justices  in 
summary  proceedings,  see  Conviction, 
1132— Justices,  Vol.  III. 
at  Sessions.    See  Sessions,  Vol.  V. 
before  coroner.     See  Coronee,  1221 

COUNTY  HALL.    SeeSniEE  Hall,  Vol.  V. 

COUNTY  RATE 
I.  For  what  Purposes  it  may  be  levied 

for  what  purposes  to  be  levied,  1340 

expense  of  litigating  a  question  concern- 
ing a  county,  ib. 

prosecution  by  order  of  magistrate,  1341 

rate  to  reimburse  for  antecedent  expenses 
incurred  for  county  purposes  bad,  ib. 

metropolitan  police  fund  does  not  relievo 
county  rates  from  the  expenses  of  exe- 
cuting warrants,  1342 

order  for  illegal  expenses  void,  ib. 

after  sessions  have  passed  treasurer's 
account  it  is  res  judicata,  ib. 

tenants  in  ancient  demesne  not  exempt 
from  rate,  1343 

county  rate  a  parochial  tax  or  assessment, 
when,  ib. 

15  &  16  Vict.  u.  81,  ib. 

repeal  of  former  statutes,  ib. 
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II.  As  to  basis  or  Standard  of  Value  for 

County  Rates 
justices  at  sessions  to  appoint  committees 

for  preparing  a  basis  or  standard  for 

assessing  county  rates,  1344 
Union  Assessment  Committee  Act  not  to 

apply  to  such  committees,  1345 
meetings  of  committee,  ib. 
committee  may  appoint  a  clerk,  ih. 
may  require  returns  of  annual  value  of 

property  in  parish,  ih. 
returns  to  be  laid  before  the  vestry,  ib. 
fuU  and  fair  annual  value,  ib. 
power  to  inspect  rates,  &c.,  ib. 
not  to    extend  to  income  tax  assessed 

under  schedule  (A),  1346 
penalty  on  overseers,  &c.,  not  attending, 

ih. 
or  not  producing  documents,  ib. 
new  valuations  may  be  ordered,  ib. 
if  parish  officers  make  no  returns  or  false 

ones  expenses  of  valuation  to  be  paid  by 

parish,  1347 
costs  of  valuations  ordered  by  committee, 

ib. 
allowances,  &c.,  to  persons  employed  under 

the  Act,  ib. 
fresh  basis  to  be  printed  and  distributed 

to  justices  and  overseers,  1348 
to  be  submitted  to  vestry  by  overseers, 

ih. 
time  for  objections,  ib. 
objections  to  be  sent  to  overseer,  ib. 
basis  to  be  taken  into  consideration  by 

quarter  sessions,  ib. 
prior  notice  to  be  given,  ib. 
validity  of  basis  coniirmed   by  quarter 

sessions,  1349 
appeal  against  basis,  ib. 
notice  of  appeal,  ib. 
hearing  of  appeal,  1350 
costs  of  appeal,  ib. 
costs  of  valuation,  ib. 
basis  may  be  revised,  ih. . 

III.  As  to  Making  and  Levying  Rates. 
justices  to  make  rate  in  quarter  sessions, 

1351 

whenever  circumstances  require,  ib, 

no  repairs  of  bridges  but  upon  present- 
ment of  grand  jury,  ib. 

justices  to  contract  with  persons  for 
public  repairs  upon  public  notice,  ib. 

one  rate  for  all  purposes  for  Middlesex, 
1352 

except  as  to  house  of  con'ection  at  West- 
minster, ib. 

appeal  by  parishes,  ib. 

notice  of  appeal,  1353 

grounds  of  appeal,  ib. 

rate  to  be  raised  until  the  determination 
of  the  justices  notwithstanding  appeals, 
ib. 

when  rate  set  aside  decreased  or  lowered 
money  paid  to  be  returned,  1354 


COUNTY  RATE— conJmMCfi 


III.  As  to  Making,  &c..  Rates — continued 
costs  of  appeal,  1354 

costs  of  other  law  proceedings,  ib. 
costs  when  appeal  not  prosecuted,  ib. 
precepts  of  justices  for  payment  of  the 

rate  to  go  direct  to  guardians  of  union, 

ib. 
guardians  to  pay  the  rate,  1355 
county  treasurer  to  receive  it,  ib. 
if   guardians    fail    to  pay,   overseers    of 

parishes  to  pay,  ih. 
warrants  to  overseers  to  pay,  ib. 
distress  and   sale    to    enforce   payment, 

ib. 
parishes  in  union  not  in  arrear  to  be  re- 
imbursed, 1356 
power  of  justices  when  parishes  not  in 

union,  or  only  partly  within  the  juris- 
diction of  the  justices,  ib. 
as  to  places  where  there  are  no  separate 

churchwardens,  1357 
or  where  no  separate  poor  rate  is  made, 

ib. 
justices  not  to  act  beyond  their  jurisdic- 
tion, ib. 
as  to  parishes  partly  within  and  partly 

without  boroughs,  ib. 
appeal  against  rate  made  in  such  places, 

1358 
overseers'  accounts  in  such  places,  ib. 
where  the  amount  of  rate  is  small  in  such 

places  the  reimbursement  of  overseers 

may  be  postponed,  ih. 
mode  of  collection  where  high  constable, 

1359 
high  constable  to  give  security,  ib. 
as  to  enforcing  re-payment  from  boroughs 

of  monies  paid  out  of  county  rates  under 

5  &  6  Wm.  IV.,  c.  76,  1360 
delivery  of  precepts  by  post,  ib. 
justices  to  be  nominated    to    determine 

boundaries  between  counties,  &c.,  1361 
power  to  appoint  fresh  justices  in  their 

place,  1362 
in    case   of  difference   between  justices, 

referee  to  be  appointed  to  decide,  ib. 
boundary  to  be  determined  only  for  the 

purpose  of  rating,  1363 
Act  may  be  applied  to  counties  having 

local  Acts  of  their  own,  ib. 
business  to  be  transacted  in  open  court, 

ib. 
notice  of  business  to  be  transacted  relating 

to  management  of  county  stock,  &c., 

ib. 
treasurer's  accounts,  ib. 
treasurers  to  publish  once  in  every  year  an 

abstract  of  their  accounts,  ih. 

IV.  Limitation  of  Actions,  1364 

V.  Penalties  cmd  Forfeitv/re» ' 

penalty  for  obstructing  overseers,  &c.,  in 
the  execution  of  their  duty,  1364 

penalties,  &c.,  leviable  by  distress  and  sale, 
ib. 
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VI.  Interpretation  Clauses 

construction  of  word  "county,"  ]365 

of  county  rate,  j J. 

when  county  divided  into  separate  divi- 
sions, ib. 

decisions  on,  1366 — 1369 

"parisli,"  1369 

"union,"  ib. 

"  guardians,"  ib. 

form  of  precept,  1370 

borough  justices  not  to  act  in  making  or 
levying  county  rates,  ih. 

boroughs  within  5  &  6  Will.  IV.,  c.  76,  hav- 
ing a  grant  of  quarter  sessions  not  sub- 
ject to  county  rate,  ib. 

12  &  13  Vict.  c.  82, 1371 

boroughs  providing  a  gaol  or  house  of 
correction  not  to  be  liable  to  contribute 
to  a  county  gaol  and  house  of  correction 
except  in  a  certain  manner,  1372 

boroughs  providing  a  lunatic  asylum  not 
to  contribute  to  county  asylum,  ib. 

interpretation  of  Act,  ib. 

COUNTY  TREASUEER 
how  chosen,  1373 
bond  of,  ib. 

what  a  breach  of  bond,  ib. 
cannot  be  a  justice,  ib. 
quo  warrcmto  does  not  lie  to,  1374 
continuance  of  office,  ib. 
his  accounts,  ib. 
his  discharge,  ib. 
to  publish  once  in  every  year  an  abstract 

of  receipts  and  expenditure,  ib. 
allowances  of  salary  by  quarter  sessions, 

ib. 
costs  of  prosecutions,  1375 
Tnandamus  to,  ib. 
indictment  of,  ib. 
costs     on   commitments    for    indictable 

offences,  ib. 
costs  on  summary  convictions  or  orders, 

1376 
duties  of  treasurer  upon  sight  of  orders, 

ib. 

CRIMINAL  INFORMATION.    See  Iotoe- 

MATION,  Vol.  III. 

CREDIBLE  WITNESSES.    See  Evidence, 
Vol.  II. 

CRUELTY  TO  ANIMALS.    See  Animal8 

CUSTOMS.    See  Excise,  Vol.  II. 

CUSTOS  EOTULORfM 

who  is,  and  of  his  office,  1377 

how  appointed,  ib. 

removable  at  pleasure,  ib. 

convening  session,  ib. 

ought  to  attend  the  sessions,  ib. 

appointment  of  clerk  of  peace,  ib. 

sale  of  office  of  clerk  of  peace,  1378 


CUTLERS 

59  Geo.  III.,  c.  7, 1378 

where  articles  are  formed  by  hammer, 
manufacturers  to  have  privilege  of 
marking  them  with  figure  of  hammer, 
ib. 

persons  having  manufactured  articles  in 
possession  empowered  to  mark  same 
with  figure  of  a  hammer,  when,  ib. 

persons  casting  cutlery  wares,  edge  tools, 
and  hardware  requiring  a  cutting  edge, 
marking  the  same  with  the  figure  of  a 
hammer,  &c.,  1379 

or  the  words  "  steel,"  "  shear  steel,"  &c., 
ib. 

or  having  in  possession  or  selling,  &c., 
such  cast  articles  so  marked,  subject  to 
penalty,  t6. 

no  person  to  mark  any  knives,  &c.,  forged 
with  the  hammer,  or  cast  in  a  mould, 
with  words  which  shall  indicate  quaUty 
to  be  otherwise  than  true  quality,  ib. 

or  have  in  his  possession  any  such  articles 
improperly  marked,  1380 

no  person  to  cast,  mark,  &c.,  any  articles 
with  the  words  "  London,"  or  "  London 
made  "  thereon,  except  made  within  the 
city  of  London  or  a  certain  distance 
thereof,  nor  to  have  in  possession,  sell, 
&c.,  such  articles,  ib. 

proviso  for  persons  having  in  their  pos- 
session, selling,  &a.,  articles  marked 
contrary  hereto  before  passing  of  Act, 
1381 

proviso  for  persons  having  in  possession 
articles  marked  contrary  to  Act,  who 
shall,  before  information  laid,  prove 
upon  oath  purchase  without  knowing 
that  articles  were  improperly  marked, 
1382 

two  justices  may  determine  offence,  ib. 

penalty  recovered  by  distress,  ib. 

if  no  distress,  imprisonment,  ib. 

appeal,  ib.    ■ 

mitigation  of  penalties,  ib. 

proceedings  not  quashed  for  want  of 
form  only,  1383 

form  of  conviction,  ib. 

compelling  the  attendance  of  witnesses, 
ib. 

justice  by  warrant  may  seize  knives,  &c., 
liable  to  be  forfeited,  ib. 

court  may  dispose  thereof,  ib. 

limitation  of  informations,  1384 

application  of  penalties,  ib. 

parishioners  may  be  witnesses,  ib. 

persons  disclosing  by  whose  order  any 
thing  punishable  under  Act  was  done, 
not  Bable  to  penalty,  ib. 

servants  in  cutlery  trade.  See  Sebvasts, 
Vol.  V. 

CYDER.    See  Alehouse  ;  Excise,  Vol.  II. 

DAMAGING  GOODS,  &o.     See  Malicious 
Injuries  to  Propbktt,  Vol.  III. 
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DANCING.    See  Disobdekly  House,  Ale- 
house 

BAY.    See  Time,  Vol.  V. 

DEAD  ANIMALS 

description  of,  in  indictment.  See  Indict- 
ment, Vol.  III. 

DEAD  BODIES.     See  Bodies 

burial  of,  in  churchyard,  467,  590 
burial  of,  when  oast  on  shore,  591 

DBAJF  AND  DUMB. 

examination  of  witness  who  is.    See  tit. 

Evidence,  Vol.  II. 
arraignment  of  deaf  and  dumb  prisoner, 
283 

DEATH 

proof  of.    See  tit.  Evidence,  Vol.  II. 

DEATH-BED  DECLAEATIONS 

evidence  of.    See  tit.  Evidence,  Vol.  II. 

DEBENTUEB 

for  money,  stealing  of.     See  tit.  LAKOENr, 

Vol.  III. 
forgery  of.     See  tit.  Eobgeht,  Vol.  II. 

DEBTORS.    See  Bankbupt 

treatment  of,   &c.,  in  gaols.     See  Gaol, 
Vol.  II. 

DECEIT.    See  Laecent,  Vol.  III. 

DECENCY.    See  tit.  Nuisance,  Vol.  III. 

DECLARATIONS 

of  a  party,  how  far  evidence.    See  tit. 

Evidence,  Vol.  II. 
of  a  dying  person,  how  far  evidence,  ih. 

DECOY.    See  Game,  Vol.  II. 

DECREE 

proof  of.    See  tit.  Evidence,  Vol.  II. 

DEED 

proof  of.  See  tit.  Evidence,  Vol.  II. 
stealing  of.  See  Laecent,  Vol.  III. 
forgery  of.    See  Fobseet,  Vol.  II. 

DEEK.    See  Game,  Vol.  II. 

DEFAMATION.   See  Libel,  Vol.  III.  j  Slan- 
der, Vol.  V. 

DEFECTS 

in  indictment,  when  cured,  1384.     See 

tit.  Indictment,  Vol.  III. 
in  statement  of  venue,  &o.,  ib. 
in  information,  1125 
in  summons  on  warrant  of  apprehension, 

1129 
in  conviction,  when  cured,  1160 
in  commitment,  881 


DEFENCE.    See  Tbial,  Vol.  V. 
self  defence,  312 
mode  of   defence  at   sessions.    See   tit. 

Sessions,  Vol.  V. 
mode  of,  on  hearing  of  conviction,  1135, 
1137 

DEPENDANT 

when  a  co-defendant  a  competent  witness. 
See  tit.  EviDBNOE,  Vol.  II. 

DEGREE 

addition  of,  in  indictment. 

MENT,  Vol.  III. 
in  information,  1112 


See  Indiot- 


DEMANDING  MONEY,  &c.,  WITH  ME- 
NACES. See  Thbbats,  Vol.  V. ;  Libel, 
Vol.  III. 

DEMURRER 
what,  1384 

defects  cured  by  pleading  over,  ib. 
14  &  16  Vict.  c.  100,  1385 
certain  formal  defects  cured,  ib. 
objections  to  indictment  for  formal  defect 

apparent  on  face  of  it  must  be   taken 

before  the  jury  are  sworn,  ib. 
indictment  may  be  amended,  ib. 
meaning  of  term  indictment,  ib. 
as  to  objections  of  substance,  ib. 
its  effect,  ib. 
mode  of  pleading,  1386 
pleading  over  in  felonies,  ib. 
in  misdemeanours,  ib. 
Court    of  Crown  Cases  Reserved  cannot 

review  judgment  on  demurrer,  ib. 
forms,  1387 

DEODAND 

deodands  abolished,  1388 

DEPOSITIONS 

before  coroners.     See  tit.  OoeoneEs 
before  justices.    See  tit.  Evidence,  Vol. 

II. 
proof  of.    See  tit.  Evidence,  Vol.  II. 

DEPUTY.  See  Clebk  of  Peace,  Constable, 
Cobpoeation,  Coeoneb ;  Justices,  Vol. 
III. ;  Oepioe  and  OpricEB,  Vol.  III. 

DESERTER.    See  Military  Law,  Vol.  III. 

DESERTING  PREMISES  BY  TENANT 
proceedings  before  justices  in  case  of.    See 
Landlobd   and    Tenant,    Vol.  III. : 
Waebant  oe  Distbess,  Vol.  V. 

DESTROYING  PROPERTY,  &c.  See  Ma- 
licious Injuries  to  Pbopebty,  Vol. 
III. 

DETAINER.  See  Forcible  Entry  and 
Detainer,  Vol.  II. ;  Aerest,  Commit- 
ment ;  Warrant,  Vol.  V. 

DICE.  See  Excise,  Vol.  II. ;  Gaminq,  Vol.  II. 
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DISEASES,  CONTAGIOUS.    See  Contagi- 
ous Diseases 

DISOEDERLY  HOUSE 

as  to  gaming  houses,  see  Gaming,  Vol.  II. 

25  Geo.  II.  c.  36,  1388 

in  London  and  Westminster,  or  ■within 

twenty  miles  thereof,  ib. 
unlicensed  places  of  entertainment  deemed 

disorderly  houses,  ih. 
constables  may  seize  persons  found  there, 

ib. 
keeper  to  forfeit  1001.,  ib. 
licensed  places  to  have  an  inscription  over 

them,  1389 
and  not  to  open  before  five  in  the  evening, 

ib. 
on   breach  of   either  of  the  conditions, 

license  to  be  revoked,  ib. 
places  licensed  by    crown,   or  the    lord 

chamberlain,  excepted,  ib. 
constable's  duty  upon  notice  of  persons 
keeping  a  bawdy-house,  gaming-house, 
&c.,  ib. 
the  charges  of  prosecution,  il. 
101.  on  conviction  to  each  of  two  inha- 
bitants giving  notice  to  be  paid  by  over- 
seers, on  penalty  of  forfeiting  double, 
ib. 
persons  keeping  bawdy-houses,  &c.,  to  be 

bound  over,  ib. 
58  Geo.  III.  e.  70,  1390 
notices  directed  by  25  Geo.  II.  c.  36,  to  be 
given  to  constables  in  certain  cases,  to 
be  given  also  to  overseers,  ib. 
who  are  to  prosecute,  ib. 
penalty  for  neglect,  ib. 
who  deemed  keeper  of  bawdy-house,  &c., 
'  ib. 

inhabitants,  &c.,  witnesses,  ib. 
no  certiorari,  ib. 
recovering  of  forfeitures,  -1391 
limitations  of  actions,  &c.,  ib. 
continuance  of  Act,  ib. 
21  Geo.  III.  c.  49,  ib. 
house,  &c.,  opened  for  public  amusement 
or  debate  on  a  Sunday,  to  which  per- 
sons shall  be  admitted  by  payment  of 
money,  &c.,  a  disorderly  house,  ib. 
keeper  thereof  shall  forfeit  2002.  for  every 

Sunday  same  shall  be  used,  ib. 
penalty  on  the  president,  &;c.,  ib. 
doorkeepers  and  servants,  ib. 
the  person  who  acts  as  master  deemed 

owner  thereof,  ib. 
where  joint  owners,  each  liable  to  prosecu- 
tion, ib. 
houses  where  refreshments  sold  at  greater 
prices  on  Sundays  than  on  other  day's, 
and  such  as  shall  be  opened  for  public 
debate  on  Sundays  by  subscription,  &c., 
liable  to  penalties,  1392 
■penalty   on  advertising  any  such  public 
amusement  for  Sunday,  and  on  print- 
ing such  advertisement,  ib. 
penalties,  how  to  be  recovered,  ib. 


DISOEDERLY  noUB^— continued 

actions  to  be  brought  within  six  month?, 

1392 
persons  sued  in  execution  of  Act  may  plead 

general  issue,  ib. 
the  Act   not  to  affect  the  ecclesiastical 

jurisdiction,  ib. 
nor  the  Toleration  Act  of  1  Will.  &  Mary, 

ib. 
Towns  Police  Clauses  Act,  1847,  1393 
what  an  offence  within  25  Geo.  II.  c.  36, 

a. 

penalties  not  cumulative,  1394 

common  gaming-house,  ib. 

keeping  a  disorderly  house  a  nuisance  at 

common  law,  ib. 
certiorari,  1395 
costs,  ib. 

punishment,  1396 
places  of  public  resort,  ii. 
indictment  for,  ii. 
wife  liable  for  keeping,  ib. 
several  offenders,  ib. 
statement  in   indictment  of  situation  of 

house,  &c.,  ib. 
any  one  may  take  up  the  prosecution, 
though    against   prosecutor's    consent, 
1397 
evidence  of  persons  frequenting  the  house, 

ib. 
triable  by  recorders  in  boroughs,  ii. 
form  of  indictment  on  25  Geo.  II.  o.  36, 
for  keeping  an  unlicensed  dancing-house, 
1397 
notice  by  two  inhabitants  to  constable  and 
overseers  to  ground  a  prosecution  on 
■  stats.  25  Geo.  II.  c.  36,  and  58  Geo.  III. 
c.  70,  =.  7,  1398 
affidavit  of  truth  "thereof  before  a  justice, 
.    ib. 
con.stable's  or  overseer's  recognizance  to 

prosecute,  ib. 
warrant  to  apprehend  keeper  of  disorderly 

house,  1399 
allowance  of  constable's  expenses  in  the 
prosecution  by  order  on  overseers  by  two 
justices  to  pay  them,  iJ>. 
commitment  for  keeping  a  bawdy-house,  ib. 
indictment  for  same,  ib. 
same  for  keeping  a  disorderly  house,  1400 

DISSECTION 

of  bodies  for  anatomy.   See  Bodies 

DISSENTERS 

I.  Of  Protestamt  Dissenters  m  General 

privileges  given  by  the  Act  of  Toleration, 
1400 

places  of  meeting  to  be  certified,  ib. 

Lutherans,  1401 

all  places  of  religious  ■worship  to  be  cer- 
tified and  registered,  ib. 

door  not  to  be  barred,  &c.,  i5. 

disturbing  the  congregation,  1402 

penalty    on    disturbing    religious  assem- 
blies, ib. 


Intitx. 
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I.  Of  Protestant  Dissenters — continued 

certiorari,  1402 

making  disturbance  in  churches,  chapels, 
&c.,  1403 

apprehension  of  offenders,  ii. 

appeal,  ib. 

dissenters  exempted  by  1  W.  &;  M.  st.  18, 
from  the  penalties  for  nonconformity, 
but  no  further,  ib. 

priest  iu  holy  orders  having  become  a  dis- 
senter may  be  prosecuted  for  breach  of 
discipline  under  1  W.  &  M.  st.  18,  ib. 

dissenters  being  appointed  to  certain  offices 
may  appoint  a  deputy,  1404 

common  law  with  respect  to  impugning 
the  doctrine  of  the  Trinity  not  altered, 
1404 

exemptions  from  tolls,  ib, 

repeal  of  Test  and  Corporation  Acts,  ib. 

II.  Dissenting  Ministers 

repeal  of  Acts  relating  to  disabilities  of, 
1404 

Protestant  dissenting  ministers  who  take 
the  oaths,  &c.,  required  by  Toleration 
Act,  &e.,  entitled  to  benefit  of  that 
statute,  and  10  Ann.  c.  2,  ib. 

being  qualified  may  officiate  in  any  county, 
1405 

exempted  from  offices,  ib. 

what  a  parochial  office  within  exemption, 
ib. 

penalty  on  persona  preaching  in  place  with- 
out consent  of  occupiers,  1406 

exemptions  iu  favour  of  preachers,  and 
persons  resorting  to  religious  assemblies 
duly  certified,  &c.,  ib. 

one  justice  to  have  power  to  require  oath 
and  declaration  to  be  made  and  sub- 
scribed, ib. 

persona  so  required  not  to  go  more  than 
five  miles  from  home,  1407 

Protestant  person  may  require  justice  to 
administer  oath  and  tender  declaration, 
ib. 

certificate  to  be  given  by  justice,  ib. 

exemption  from  civil  and  military  offices 
and  duties,  ib. 

penalty  on  producing  a  false  certificate,  ib. 

this  Act  not  to  affect  the  Church,  1408 

nor  Quakers,  ib. 

how  conviction  to  be  made  and  levied,  ib. 

appeal,  ib. 

time  for  suing  for  penalties,  1409 

limitation  of  actions.  Venue.  General 
issue,  ib. 

treble  costs,  ib. 

describing  property  in  larceny,  ib. 

carrying  away  a  corpse  from  ground  be- 
longing to  congregation  of  dissenters,  ib. 

dismissal  of  minister,  ib. 

assaults  on,  1410 

III.  Dissenting  Schoolmasters 
schoolmasters  to  conform  to  the  liturgy  of 

Church  of  England,  1 410 


DISSENTERS— comimwed 

III.  Dissenting  Schoolmasta's  —continued 

to   take   oaths  prescribed  by  Toleration 

Act,  1410 
not ,  to  hold  mastership  of  any  college  or 

school  of  royal  foundation,  ib. 
form  of  oaths.     See  Oath,  Vol.  JII. 

IV.  Forms,  as  to 

certificate  of  having  taken  the  oaths 
before  a  justice,  pursuant  to  52  Geo. 
III.,  c.  155,  1410 

commitment  for  disturbing  a  congrega- 
tion of  dissenters  during  divine  service, 
ib. 

indictment  for  disturbing  dissenting  con- 
gregation, on  statute  52  Geo.  III.,  c.  155, 
1411 

DISTEBSS  FOE  KENT.    See  Wabeant  of 

DiSTBESS,    Vol.  V. 

DISTRESS    BY  JUSTICE'S   WABBANT. 
See  Warrant,  7o1.  V. 

DISTRINGAS.     See  Peooess,  Vol.  III. 

DIVINE  SERVICE.    See  CnnKOH,  Common 
Pbatee,  Public  Woeship 


DIVISIBLE    ALLEGATION. 
Evidence,  Vol.  II. 


See     tit. 


DOGS.    See  Game,  Vol.  II. 

duty  on  dogs.    See  Excise,  Vol.  II. 

right  to  set  dog  spears,  1411 

cruelty  to  dogs.     See  Animals 

stealing  of,  1411 

what  dogs  taken  notice  of  as  valuable,  ib. 

mischievous  dogs,  1412 

dogs  injuring  cattle  and  sheep,  1413 

keeping  noisy  dogs,  1414 

dogs  straying,  ib. 

Towns  Police  Clauses  Act,  ib. 

dog-carts  prohibited  in  metropolitan 
police  district,  ib. 

mad  dogs,  1415 

dogs  attending  carts  on  turnpike  roads, 
ib. 

dogs'  collars,  1415 

dogs  found  in  the  metropolis,  1416 

indictment  for  keeping  a  mastiff  un- 
muzzled, ib. 

DOMESDAY  BOOK 

when  evidence.  See  tit.  Evidence,  Vol. 
II. 

DOORS 

as  to  breaking  open  of.     See  tit.  Arrest, 

303 
in  case   of  distress.     See  tit.  Waebant, 

Vol.  V. 

DOWER 

forfeiture  of,  on  attainder.  See  EoE- 
EEITCEE,  Vol.  II. 
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DEAINAGE 

24  &  25  Tiot.  c.  133,  1416 

drainage  of  land  for  agricultural  purposes, 

ib. 
Act  to  apply  to  England  only,  ib, 
definition  of  terms,  ib. 

I.  Commissions  of  Setoers 

(1).  Assignment  of  New  Limits 
commissions    of  sevvers    may  be   issued 

for  new  areas   on  recommendation  of 

iuclosure  commissioners,  1417 
upon  petition  of  proprietors  to  inelosure 

commissioners,  inspector  may  be  sent  to 

make  inquiries,  ib. 
inspector  to  give  notice  of  inquiry,  ib. 
definition  of  proprietors,  ib. 
powers  of  inspector,  ib. 
may  summon  parochial  officers,  ib. 
production  of  rate  books,  &e.,  ib. 
expenses  of  commission,  1418 
evidence  of  issue  of  commission,  ib. 

(2.)  General  Powers  of  Commissioners 
declaration    of  powers  of  commissioners, 

1418 
restriction  as  to  obstructions,  ib. 
questions  as  to  removal  of  obstructions  to 

be  decided  in  petty  sessions  by  consent, 

1419 
consequences  of  determination,  ib. 
amount  of  compensation,  how  ascertained, 

ib. 
publication  of  notices,  ib. 
petition  to  inelosure  commissioners,  ib. 
inquiries  by  inelosure  commissioners,  1420 
notice  of  inquiries,  ib. 
provisional  order  by  inelosure  commission- 
ers to  be  confirmed  by  Parliament,  ib. 
expenses  of  obtaining  provisional  order, 

ib. 
Acts  incorporated,  ib, 
notice  of  works,  ib. 
correction  of  list  of  proprietors,  1421 
dissent  of  proprietors  of  one-half  of  area 

to  new  works,  ib. 
where  no  proprietor,  ib, 
presentment  may  be  dispensed  with,  ib. 

(3).  Liabilities  by  reason  of  tenure 
power  to  commute  liabilities  to  repair, 

1422 
nature  of  commutation,  i6. 
deposit  of  record  of  commutation,  ib. 
saving  existing  liabilities,  ib. 

(4.)  Mating  Powers 
regulations  a»  to  rating,  1422 
inspection  of  poor  rates,  1423 

(5.)  Legal  Proceedings 
notices  of  commissioners,  1423 
notices  to  be  binding  on  assigns  of  owner, 

ib. 
service  of,  ib. 

service  of,  on  corporations,  ib. 
on  occupiers,  1424 
appeal  to  quarter  sessions,  ib, 
power  to  refer  oasfes,  ib. 


D'RAIN  AGE— contimied 

I,  Commissions  of  Sewers — continued 

Common  Law  Procedure  Act,  1854,  in- 
corporated, 1424 

questions  to  be  decided  by  justices  on 
arbitration,  ib. 

recovery  of  penalties,  ib. 

costs,  1425 

penalty  for  draining  into  sewers  without 
the  consent  of  commissioners,  ib. 

arrangements  between  commissioners  and 
drainage  boards,  ib. 

powers  of  this  Act  cumulative,  ib. 

not  to  affect  contracts  between  landlord 
and  tenant,  ib. 

provisions  in  case  of  local  boundaries,  ib, 

II.  Elective  Drainage  Districts 
constitution  of  districts,  1426 
evidence  of,  ib. 

Drainage  Boards 

constitution  of  boards,  1426 
■    powers  of,  ib. 

regulations  as  to,  ib. 

election  to,  1427 

10  &  11  Viet.  c.  16  incorporated,  ib. 

III.  Power  of  private  owners  to  procure  Out- 
falls 

application  for  outfall  to  adjoining  owner, 
1428 

mode  of,  ib. 

assent  of  adjoining  owner,  ib, 

record  of  assent  of  adjoining  owner,  ib. 

dissent  of  adjoining  owner,  ib. 

justices  to  decide,  1429 

results  of  decision,  ib. 

application  of  compensation  in  case  of 
owners  under  disability,  ib. 

duties  of  justices,  ib. 

duties  of  arbitrators,  ib. 

power  to  clear  drains,  ib, 

power  to  divert  drains,  1430 

obstructing  or  injuring  drains,  ib. 

costs  of  application,  ib. 

provision  in  case  of  change  of  natural  out- 
fall, ib. 

DRIVINQ     FURIOUSLY.      See    PuRions 
DniviNa,   Vol.  II.;    Stage   Coaches, 
Vol.  V. 
homicide  by.  See  tit.  Homicide,  Vol.  II. 

DEOWNINa 

murder  by.    See  Homicide,  Vol,  II. 

DEUNKBNNUSS 

permitting  it  in  a  public-house.    See  tit. 

Ale- HOUSE 
punishment  for,  1430 
drunkenness  and  rioting  in  a  street,  1431 
in  a  licensed  place,  ib. 
in  a  place  of  resort  or  entertainment,  ib. 

DUCHY  OF  CORNWALL 

evidence  by  books,  &c.,  of.  See  Evidence. 
Vol.11. 
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DUCKS.    See  Game,  Vol.  II. 

stealing  of.    See  Laeoent,  Vol.  III. 

DUELLING 

death,  by.    See  Homicide,  Vol.  II. 

DUMB  PEKSONS 

standing    mute.      See    Abraignmemt — 

■  Mute,  Vol.  III. 

may  be  eTidence.   See  Evidence,  Vol.  II. 

DUEESS.    See  Extoetion,  Vol.  II. 

DWELLING-HOUSE.    See  House,  Vol.  11. 
stealing  in.     See  Lakoent,  Vol.  III. 
breaking  into.     See  Bukglaby 
bm-ning  of.    See  Malicious  Injukies  to 
Pkoperiy,  Vol.  III. 

DYEING  WOKKS.     See   Bleaching  and 
Dyeing  Wobks 


DYING  DECLAEATIONS. 
Vol.  II. 


See  Evidence, 


DWELLINGS  EOR  AETIZANS 

31  &  32  Vict.  c.  130,  1432 

application  of  Act,  ib. 

interpretation  clause,  ih. 

appointment  of  officer  of  bealth,  1433 

payment  of  salaries,  ib. 

officer  to  report  as  to  condition  of  streets, 
il). 

officer  to  deliver  copies  of  report  to  clerk 
of  local  authority,  ib. 

local  authority  to  refer  the  same  to  sur- 
veyor, ib. 

copies  of  report  to  be  given  to  owner,  ih. 

owner  may  object,  ib. 

local  authority  may  overrule  objections. 


of 


ib. 
and  may  prepare  plan  and  specification 

works,  ii. 
notice  of  preparation  of  plan,  &c.,  to  be 

given  to  owner,  ib. 
appeal,  1434 
upon  objection  of  owner  local  authority 

may  make  an  order  upon  other  persona, 

ih. 
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DWELLINGS  EOE  AW^VLKTSS— continued 
four  or  more  householders  may  give  notice 
of  existence  of  disease,  1434 

officer  of  health  thereupon  to  inspect  and 
report,  1435 

power  to  householders  to  apply  to  Sec- 
retary of  state,  1435 

owner  to  give  notice  of  his  willingness  to 
execute  works  ordered,  ib. 

service  of  notice  on  owner,  ib. 

signatureof  notices,  ib. 

works  to  be  executed  according  to  specifi- 
cation, ib. 

proceedings  in  case  owners  neglect,  ih. 

local  authority  themselves  may  execute 
works,  ib. 

compensation  to  be  paid  on  total  demoli- 
tion, 1436 

determination  of  tenancies,  ih. 

remedies  of  owner  for  breach  of  covenant, 
&c.,  preserved,  ib. 

option  with  owner  to  alter  or  demolish, 
ib. 

where    more  owners  than    one,  applica- 
tion to  justices  on  neglect  of  any  one,  ib. 

grant  of  annuity  to  owner  on  the  execu- 
tion of  the  works,  1437 

registry  of  charging  orders,  ih. 

charging  order  may  be  assigned,  ih. 

expenses  of  local  authority,  ib. 

public    works  loan    commissioners   may 
lend  money,  ib. 

service  of  notices,  &c.,  on  local  authority, 
ih. 

signature    of    notices     given    by    local 
authority,  ih. 

obstructing  officer  of  health  in  execution 
of  Act,  1438 

penalty  for  preventing  execution  of  Act, 
ih. 

appearance    of  local  authority  by  their 
clerk,  ib. 

recovery  of  penalties,  ib. 

application  of  Act  to  Scotland,  ih. 

the  like  to  Ireland,  ib. 

jurisdiction  of  certain  magistrates,  ib. 

first  schedule  to  Act,  1439 

second  schedule,  1441 


END   OE   VOL.  I. 
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